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Thivd-party Intervention — Duarte Agostinfio and Othiers v Pormigal and 32 Others - 6 Meay 2021

L Introduction and Summary of argunments

This third-party intervention is submitted by Al-Haq. ALTSEAN-Burma, Center for the Study of Law,
Justice and Society — Dejusticia, Comision Colombiana de Juristas {CCJI), Comité Ambiental en Defensa
de la Vida (CADV), the Enropean Center for Constitutional and Human Rights (FCCHR), FIAN
International, Fédération Internationale des ligues des Droits de I"'Homme (FIDH), the Global Initiative
for Economic, Social, and Cultural Rights (GI-ESCR), Human Rights Action (HRA), the International
Human Rights Clinic at the Umversity of Virginia School of Law, Layla Hughes, Minority Rights Group
International (MRG), Observatori DESC (ESCR observatory), the Oficina para América Latina de la
Coalicion Internacional para el Habitat (HIC-AL), and coordmated by ESCR-Net, the International
Network for Economic, Social and Cultural Rights, pursuant to the leave to submit joint written
observations granted by the President of the Fourth Section on 25 March 2021 pursuant to Rule 44 § 3.

The intervention provides the Furopean Court of Human Rights with observations grounded in
international, regional and comparative constitutional law standards and jurisprudence in relation to: 1)
the impacts of the climate crisis on the enjoyment of a healthy environment and related economic, social
and cultural rights (ESCRY), ag well as the right to life; 2) the disproportionate impacts of the climate crisis
on the human rights of specific populations and the corresponding State duty to ensure substantive
equality as well as prevent and redress intersectional discrimmation; and 3) the State duty [0 prevent
climate change related human rights harm as well as foreseeable harm and effectively regulate businesses.

1. Arguments

A. Impacts of the climate crisis on rights pertaining toe a healthy environment and related
economic, social and cultural rights, as well as the right to life

International,' regional and comparative legal standards which clucidare the impacts of the climate crisis
on the full enjoyment of human rights, inchiding economic, social, cultural and environmental rights
{ESCER), can serve as complementary references when applying related standards in the European
human rights system. Given the indivisibility and imnterdependence of economic, social, cultural,
environmental, civil and political rights, the impacts of climate change on ESCEFR can also affect the
rights to life, physical integrity, family life and non-discrimination. As stated by Judge Weeramantry in
the Gabéikova-Nagymaros case before the International Court of Justice in 1997, “ftfhe protection of the
enviromment Is Fkewise o vital part of corlemporary human rights doctrine, for 1is a sine qua non for
wamerons aman righis such as the right 1o heaith and the vight to life ilself ... damage 16 the environment
con impaiv and undermine all the human rights spoken of in the Universal Declaration and other humaon
rights instruments.””

P As of 2008, the United Nations (LN} [uman Rights Couneil has issued newly annual resolutions addressing the impact of elimate change un
the full enjoyment of buman sights. Additonally, 20 out of the 44 exssting thematic Speciat Rupporteurs have addressed chimate change m then
work, Six ool ol 10 humean nights Lreaty hodies Uwough several recommendalions, decisions and observalions have urged (he Stales 1o consider
human rights whife tackling climate change, See U'N< iffice of the High Commissioner for Human Rights {GHCHR), Frequently Asked
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i {United Notions Human Rights Svsiem Standords
The United Nations (UN) Human Rights Council (HRC), in multiple resolutions, has addressed the
impact of the climate crisis on the enjoyment of a healthy envirenment and related ESCR.? In 2018, for
example, the HRC emphasized that: “the impact of climate change  may imterfere with the enjovment of a
safe, clean, healthy and sustainable envirorment, und that environmenial damage con have negaiive

implications, both direct and indivect, for the effective enjovment of all human rights ™

UN human rights treaty bodics have also inercasingly addressed the mmpact of climale change on human
rights, calling on States to reduce greenhouse gas emissions and take measures to mitigate the adverse
consequences of climate change.” The UN Human Rights Comunittee, for example, in interpreting the
right to life, protected under Article 6 of the International Covenant on Civil and Political Rights
{ICCPR), described as “a fundamental right whose effective protection s the prerequisite for the
* has highlighted
how “fe/avironmental degradation, climate change and unsusiainable development constitute some of the
most pressing and serious threats to the ability of present and futuve pencrations (o enjoy fhe right lo
fife.”" In another instance, the UN Committee on Economic, Social and Cultural Rights (CESCR) issued a
statement on climate change and the Covenant in the context of the Intergovernmental Panel on Climate
Change (IPCC) report on global warming by 1.5°C, which welcomed thal courls had “accepted fo hear
claims filed by victims of climate change or By non-governmental orgonisations,” lauding the “essentiol
role” played by human rights mechanisms in “profeciing monan rights by ensuring that States avoid
faking mieasures that could accelerate climare change, and that they dedicate the maximum available

enjovinent of all other human vights” and the entitlement “fo enjov a life with dignity,

resources fo the adopiion of measures that could mitigale climate change.””

Additionally, UN Special Rapporteurs have highlighted the consequences of climate change on the
enjoyment of a healthy environment and relared ESCER ® For example, the UN Special Rapporteur on
Fluman Rights and the Environment has issued several reports which affirm that combating climate
change is critical for ensuring the full realization of the right to a healthy environment.”

® The resolutions are 167411 (2011 D). LS/LGT2012), 253721 (2014, 28/ (2013), 3174 (20163, 34720 {2017 wwl 3778 (2018). See UN Office of the
High Commissioner Tor Fluman Rights (OITCIIR, T qumlh Asked Questions on Human Rights and Chimate Change, Fact Sheet No. 38, 2821,
P 490 s Ay ohich ooyt lublieaions TS heet 88 BA G TTR (0 LN el

UIN Tluman Rights Coungil, Human righis and the envivonmenl, Resofabion 378, @ Apeil 2018 (AT TRCRESATR )
ST and GRESCR, Stales” Flaman Fights Obligatioms mn the Comtext of Olmate Change 2019 Tpdate, 2009, p. 5-13:
hibps A eiel orefvn sl ondsd 20 1 0438 T o Seandate- 10 800325 pdf
TN Human Riphts Commitiee, General Comment 36 on e lfg‘m to life, 2018 {CCPR/C/AGCIAE), para. 2-3, 62 See ofso: UN Fuman Rights
Cognittee, loans Teitivta v Now Zealand, Views, 2020, para. Yk
’ {W (JF,SL'I\\ Cléznatc change  wnd ti]p Tnternational  Covenant on T‘.cunoméo
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(ARG 1 N Special Rappnrmlu on Indigenous Peoples, Tmpacts of climale change and chmale Naance on 1ndigenous peoples’ nights,
2017 (AMHRCALA6), TIN Speelal Rapportewr on the right to food, Tmpact of climate change on the vight to food, 2015 (A/70/287), TIN Speaial
Rappor‘tnm on the right to water and samtation, Climate change and the human rights to water and sanitatior: position paper, 201
Titbps Aovy A etor Tt Sadaiey aiea pdf Chimateo change wad fhe right to adoguate housing,
"’U("}gi\fﬁ 12
" See e.g. LN Special Rapporteur on human nghls and the environment, Climate change, 2015 (A/IRC/31/52); UN Special Rapporiewr on human
rights and the environment, Framework pomciples on human rights and the environmenl 208 (A ’HR(" T30 TN Speaial Ranporiear an human
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Rapporteur on human rights and the eavironment, Safe climate, 2019 (A/74H1G1)
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7, Reginonal Human Rights Systemis Standavds
Regional human rights bodies have also emphasized how the consequences of climate change affect the
full enjoyment of human rights, particularly FSCER. Maost notably, the Inter-American Court of Human
Rights (IACtHR) highlighted in a binding Advisory Opinion {23/17) that environmental degradation and
the adverse impacts ol climate change put at risk the realization of ESCER, including the rights to healily,
water, food, housing, and participation in cultural life'”

In the same Advisory Opimon, the TACtHR recogmzed the nght o a healthy cnviromment as an
auntonomous, fundamental right,” stating that the adverse impacts of climate change put this right at risk
as they “may cause irreparable havm to humar beings.”'* The Court also highlighted how the individual
dimension of the right to a healthy environment demonstrates the interdependence and indivisibility of
civil and political rights and ESCER, as a violation of the right to a healthy environment often has “o
direct and an indivect impact on the individual owing to ity comtectivity to other rights, such as the rights
to .. personal integrity and Life.”" The Court notably reiterated that civil and political rights and ESCR
“should be undersiood integrally and comprehensively as human righis . and are enforceable in ofl
cuses before the compelent enthorities” "™ These positions were also reflected in the recent Lhaaka Honhat
decision in which, for (he frst time, the Court recognized the violation of the human right Lo 4 healthy
environment, in close relation to the rights to adequate food, water, and cultural identity. ™

In the African human rights system, the African Commission on Human and Peoples’ Rights (ACHPR)
issued a resolution on the human rights impacts of extreme weather in Eastern and Southemn Africa due o
climate change, in which it highlighted the necessity to consider the rights of peoples to cconomic, social
and cultaral development and to a satisfactory environment favourable to their development.’® The
Comimission has also issued three other resolutions emphasizing the need to study the impacts of climate
change on human rights, including ESCER; this series of resolutions recalls States’ obligations to adopt
measures to mitigate the impacts of climate change on the enjoyment of human rights.'” Furthermore, the
African Commission on Human and Peoples” Rights has recognized, “...the mnporiunce of a clean and
safe environment that is closely inked (o economic and social rights in so fur as the environmen! affects
the quality of life and safety of the indivichal 7%

i Comparative Constitutional Lenw Stondards
National courts have also held that the consequences of climate change negatively affect the enjovment of

FIACHIR, The Hovirenment and 1luman Rights, Advisory Opinion 2317, 13 November 2017, para. 34, 56; Sae also IACUIR, Case of Kawas
Fernandes v. Honduras, hulgment. 3 Apnl 2009, para, 148,

H The Court found fhat although the right o a healthy environment is not explicity mentioned in the American Convention on Heman Rights, 1t
is guaranteed by Auticle 26 of the Convention on coonomic, social and cultnral rights, IACHHR, The Environment and Human Rights, Advisery
Opinion 23717, 15 Novamnber 2017, para. 57

P TACIHR. The Environment and Human Rights, Advisory Opindon 23717, 15 Novenyber 2017, para. 39,

HIACHIR, The Envirenment and { lumun Rights, Advisory Opinion 23/17, 13 November 2017, pwa. 39,

E! IACHIR The Environment and § leman Rights, Advisory Oprmson 23/17, 15 November 2017, pura. 57

BIACIHR, Case of the Tndigenons Communilics af Thaka Henbat {Our Land Assogialion) v. Argentina, hudgmenl, 6 Tebruary 2020, para
201-254

¥ ACHPR, Resolution on the human rights impacts of extreme weather in Eastern and Southern Africa duc to climate change, Res. 417 (LXIV)
2019

¥ 8 ACHPR. Resolution on {limate Change and Human Rights and the Need o Stody its Impact in Africa. Res. 153 (XLVT) 2009, ACHPR,
Resolution on Climaie Change in Adnica, Res, 271 (LV) 2014, ACLIPR, Resolulion on Climate Change and [ Tuman Rights in Africa, Res. 342
(VT 2006

"OACHPR, Case of the Social and Teanomic Righis Center (81TRACY and Center for Tioonomic and Social Rights {CISR) v Nigeria,
Communication [55/M06, Decigion, 27 Oclober X1, para. 51582,
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ESCER, including the right to a healthy environment. Courts and other relevant forums in domestic

jurisdictions where various ESCER are constitutionally recognized, such as Colombia,”” Mexico,™

Nepal,” and the Philippines, have recognized the impacts of the climate crisis an human rights, holding
that failure to adequately address climate change impedes the realization of EFSCFR. For example, the
Supreme Court of Justice of Colombia found that the State violated 25 young people’s constitutional
rights to a healthy environment, health, food, and water by failing to prevent the deforestation of the
Amazon rainforest, an action which the Court recognized contributes to climate change, the ruling
recognized that “the fundamenial rights to life, health, basic necessitics, Iiberty and human dignity are
sigrificamtly linked and delermined by the envivonment and ecosystem, Withoui a healthy environment,
subjects of law and sentiemt beings in general will nor he able 1o survive, much less protect those vights,

123

Courts in Pakistan,” India® and Nigeria® - jurisdictions where the right to a healthy environment and
other ESCER are not explicitly constitutionally guaranteed - likewise found violations of ESCER in
climate cases through recognizing the interdependence and indivisibility of ESCER with civil and
political rights. For example, in Leghari, a Pakistani appellate court held that the State had violated the
right to a healthy environment by failing to effectively implement regulations to prevent climate change’s
negative impacts; even though this right 1s not listed in Pakistan’s congtitution, the Court recognized a
healthy environment 4s necessary to gnarantee the right to lite.”

In Urgenda, the Supreme Court of the Netherlands held that insufficient action to address climate change
pused a “risk of irreversible changes io the worldwide ccosystems and liveability of our planer”; the Court
affirmed that climate change constitutes a “real and immediate risk” of harm that triggers the State’s
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positive pbligations under Articles 2 and 8 of the Furopean Convention of Human Rights, drawing on
analogous jurisprudence from the Buropean Court of Human Rights (ECtHR) and explicitly linking those
articles 1o environment-related sitations.™ Moreover, in March 2021, the German Constitutional Court
found that young people’s fundamental rights, including the rights to life (and by extension, health),
physical integrity and property, were threatened due to the lack of sufficient emission reduction targets in
the Federal Climate Change Act; the Court held thai the state has a duty to adopt precautionary steps o
protect these rights of future generations.™

B. The disproportionate impacts of the climate crisis on the human rights of specific
populations and corresponding State duties to ensure substantive equality and prevent and
redress intersectional discrimination

The climate erisis exacerbates structural inequalities. pushing marginalized individuals and communities
further to the periphery.”” Individuals with identities that render them more susceptible to structural
discrimination may be particularly vulnerable to the negative impacts of climate change and risk
becoming collateral damage if their unique experiences of marginalization are not accounted for in
mitigation policies.”’ Human rights standards require States o ensure substantive equalily and prevent
and redress intersectional discrimination that arises in the context of the climate crisis.

i Climate change disproportionafely impacts the human vights of certain marginalized populations
International bodies have emphasized how climate change disproportionately impacts the most
vulnerable, including future generations. For example, the IPCC in 2007 had expressed that the
“filmpacis of climate change are likely (o be felt mosi acutely not only by the poor, but also by ceriain
segmients of the population, such as the elderly, the very young, the powerless, indigenous peoples, and
recent immigranis, porticularly §f they are linguistivally isolated, ie. those most dependeni on public

5 upmmc Court of lhe Netherlands, Urgenda Foundauon v “stale of the Netherlands. Judgmenl (Englishn, 13 January 2020
HES UL T AEl Araele 2 HOHR protects e mightl 1o hie, anl Arhcle 8 ECHR
= and tamity Elfc. Accor dlmz e the case 34‘\\’ of the urapean Coutt of TTum.m Rights (PCHTRG, a contracting
sfate is oh];rmd by ithL provisions to take suitable meastres 7 8 real and immediate risk to people’s lives or welfare exists and the state (s aware
of that sisk, The obligation to take suitable messwres also apphics when 1 comes to caviroununtal hazards tal threaten farge groups or the
pupulalum as & whole, oven il the hazards will only materialise over the long term.”
* German {,sm\muuuml Court, U\»lé ludgment, | BeR 2630718, 24 Mach 20 1 ;ml'aA 143-130), 182-183,
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support. Impuacis will also differ according 1o gender,”™

UN human rights standards also highlight the disparate impacts of the climate crisis on the human rights
of certain marginalized populations, including UN Human Rights Council Resolution 33/20 on Human
Rights and Chmate Change, United Nations Declaration on the Rights of Peasanis (EUNDROP)
{recognizing that peasints and other people working in rural arcas suffer from the burdens caused by
environmental degradation and chimate change) and the Conmatice against the Elinunation of All
Discrimination against Women (CEDAW Committee) General Recommendation No, 37 {identifying the
differentiated gender trapacts of chimate change.)” The JACIHR has also emphasized that the adverse
effects of environmental degradation and climate change on human rights may be felt with greater
intensity by certain groups i vulnerable situations, inchuding children, noting that the right to a healthy

s34

environment constitutes “a universal value that is owed 1o hoth present and future generations.

An intersectional lens to assess discrimination ensures that youth or other protected groups
disproportionately impacted by the climate crisis are not treated as monolithic.*

ii. States have an obligation to prevent ard redress intersectional  discrimination  that
communities dispropartionately impacted by the climate crisis experience
Right-holders who belong to ethnic minorities or Indigenous populations, women and girls, persons with
disabilities, persons living in conflict-affected areas including situations of occupation,™ and persons
living in extreme poverty, often experience intersecting forms of marginalization that each deserve
targeted attention and tailored policy responses. The multi-layered forms of discrimination that such
groups experience is no ditferent in the context of climate change.

The prohibition of discrimination is a fundamental principle of human rights protection that {ays at the
heart of the international human rights law framework, including the International Covenant on
Economic, Social and Cultural Rights (ICESCR) and the ICCPR.¥ States have a duty to ensure the
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substantive equality of rights-holders,™ CFSCR has clarified the scope of state obligations under the
principle of non-discrimination, explaining that e /liminaiing discrimination in practice vequives poaving
sufficient atfention (0o proups of individuals which suffer histovicad or persistent prejudice inskeud of
merely comparing the formal frearment of mdividuols in similar sifuorions. 7%

Substantive or material equality seeks to advance beyond a purely formal approach that is confined to
requiring objective and reasonable distinction criteria to justify differences in treatment that would
otherwise be arbitrary or unreasonable. It recognizes that certain sectors of the population require the
adoption of affirmative action measures to ensure not just equality of opportunity but equality of
outcomes. The scope of these obligations will vary dependimg on the positionality and life circumsiances
of each individual. Thus, an intersectional approach to non-discrimination can help illuminate complexity
and guide interventions® and is arguably a framework better suited than a single-axis approach to address
the multi-faceted and inter-generational challenges climmate change poses,

The notion of intersectional discrimination, coined by legal scholar Kimberlé Crenshaw,” is premised on
the idea that each person is a compaosite of various traits and identities that cannot be artificially dissected,
and that various social categories and individual characteristics compound to create a distinet lived
experience ' Intersectionality, as an analytical framework, recognizes thal the human experience is a
lavered and constantly evolving “relationship between identitics...and structures,™ and invites courts (o
consider the social constructions, historical legacics and systemic policies that foster systemic inequitics.

This concept and analytical framework has been embraced by international mman rights bodies and
national courts, departing from the single-axis approach to assess discrimination. The CEDAW
Committee, for example, has recognized that “inrersectionality is a basic concept for undersianding the
scope of the general obligations of States parties..” In the context of the climate crisis, the CEDAW
Committee has found that “women, girls, men and bovs are affecied differenily by climate change and
disasters, with many women and girls experviencing greafer risks, burdens and impacts,” stressing that
“situations of crisis exacerbaie pre-existing gender inequalities and also compound intersecting forms of
discrinination.”” The UN Committee on the Rights of People with Disabilities, in turn, has described
intersectional discrimination as “a silwation where several grounds inferact with each other ol the same
nime In such a way as 1o be inseparable.” explaining that “individuals.. experience discrimination...as
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individuals with multidimensional layers of identities, statuses and life circumsiances”™ Additionally,
UN treaty body jurisprudence and national courts in various jurisdictions, such as the United States, the
United Kingdom, South Africa, and Canada, have adopted an intersectional lens to assess multi-layered
discrimination claims, recognizing the unique nature of compounding forms of social exclusion. ¥

(. The State daty to prevent climate change related human rights harm as well as foreseeable
harm and te effectively regulate businesses

UN and regional human rights bodies have established that States are under a duty to adopt legal and

instititional frameworks to prevent human rights harms that arise from environmental damage and

climate change. This includes holding business enterprises accountable for their role in environmental

degradation and the acceleraiing climate crisis.”® In doing so, States must build economies of life,

centered in the protection of people and the right to a healthy environment.™

7 United Nations Human Rights Svstem Standards
CESCR has highlighted that States parties arc “reguired to respect, protect and fulfil all human rights”
and owe “such duties noi ownly {o their own populations, but alse fo populations outside itheir
terriiories.”™ Tt has specified that “a failure o preveat foresecable harm to human rights caused by
climate change, or a failure to mobilize the maximum available resources in an effort to do so, could
constitute a breach of this ebligation.””*" 1n General Comment 14, CESCR clarifies, in relation to the right
o health, that States are “reguived fo adopr measures agamst envirommenital ond occupational health
hazards” and for this purpose, “should formadate ond implement national policies aimed at reducing and
eliminating poltution of air, water and soil.”** This is supported by General Comment 36 of the Human
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Rights Committee stressing that “/ifmplemeniation of the obligation to respect and evsure the Fight o
lite, and in particular life with dignity, depends, inter alia, on measures faken by States parties 1o preserve
the environment and protect it agains! harm, pollntion und climate change caused by public and privote
actors.”* In General Recommendation 37 on Gender-related dimensions of disaster risk reduction in the
context of climate change, the CEDAW Committee stated thar “States parties should regulate the
activitics of non-State actors within their jurisdiction, including when they operate extraterritorially.™*
The Committee on the Rights of the Child, in its General Comment 15 on the right to health noted “a
growing understanding of the impact of climate chomge . on childrens healih” and cmphasized the
obligation of States to takc wmmediate action “fo profect both freedoms and entitlements from third
parties” (or from social or environmental threats).™ In a joint statement on human rights and climate
change, five UN human rights treaty bodies clanfied that “[flailure ro take measures o prevens
Joresecable harm to hwman rights caused by elimaie change, or fo vegulate activities contributing to such
hearm, could constitute a violation of States’ human vights obligations”™ Further, the pronouncement
highlights that “Stares must regulate private actors, an'fminzg by holding them aeconniable for harm they
generate hoth domestically and extratervitorially > Moreover, the UN Special Rapporteur on human
rights and the environment clarified in his 2019 Safle Climate report that States “must not violate the righi
o a sufe climate through their own actions; must protect that right from being violeded by third parties,
especially businesses; and musi establish, implemeni and enforce laws, policies and programmes fo fulfil

2958

thet right,

Broader human rights standards further illuminate these questions. The UN Human Rights Committee has
stated that “fobligations of States parfics under international environmental law should. inform the
contents of arficle € of the [ICCPR), and the obligation of Stares parfies to respect and ensure the right to
life should also inform their velevamt obligations under environmental low.”* Furthermore, according to
the International Court of Justice, “[ifhe exisience of the general obligation of States 1o ensure that
activities within their jurisdiction and control respect the eavironment of other States or of areas bevond
national control is now part of the corpus of international law relating to the environment.”™ Finally,
Principle | of the UN Guiding Principles on Business and Human Rights (UNGPs) states that, under
existing international human rights law, “States must profect against human rights abuse within theiv

* Fusthes, acenrding to the Human Rights Commitiee, “Ttihe duty to protect life also implics thal States partics shoukl take appropriate measures
to address the general conditions in sociery that may mive rise to direct threats to life or prevent individuals from enjoying thelr right to life with
dipmity,” adding that these inehade the “degradution of the environment,” UN Human Rights Committee, General Comment 36 on the right to life,
2018 tCCPRICIGC f35), parw. 20, 62,
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N CEDAW Comnmitee, CESCR, Committes on the Protection of the Rights of All Migrant Workers and Members of Their Families,
Committee o the Rights of the Child and the Commitiee on the Rights of I‘Ll ons with Disabilities, Joint Statement on Homan Rights and
L[llmLc Change. 6 Hc;ucmiwr 019 hiigs A ahohr an s N e venie Pa: ’ciﬂw;?hﬂ\(\‘%\ ol Tre=2 Uil el an oTiaeelt

FUN CEDAW Commities, CHSCR, Commitiee on the Trotoction of the Rights of All Migrant Workers and Members of Their Familics,
Comunttee ot the Rights of the Child and tin. Comnmttee on the Bights of I‘n_z :suna w nh Disabthitzes. Joint Stutement on ilulnan Lights and
Chmale Change, 16 September 201900 hutps Avnww ohehnorgdon™ Tranday i Tmwali= ; gilF=t (also noling
that “Stages should. . discontinte fingneial meentives or mvestments in acti l?lLH md nf msmlulm; that are not u)nsniuni with law greenhouse gas
crnigsions pathway s, whether undertaken by public or private actors, as & mitigafion measure to provent further demage and nnsk.™)
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lerriiory and’or jurisdiction by third parties, including business enterprises.”™ The UNGPs also highlight
that “States should set out clearly the expectation that all business enterprises domiciled  their tervitory
7% which should be applied
extraterritorially. Principle 8 requires States to ensure policy coherence with their human rights
obligations in all their decisions that shape business practices.*’

andor jurisdiction respect human rights throughout their operations,

i, Regionai Human Righis Systemy Standardys

Regional human nghts bodies have also recogmized State dulies to protect agamst environmental harm
that mterferes with human rights. The TACtHR concluded that the nghts to Iife and personal mtegrity
demand that “States inust rake measures to prevent significant harm or damage 1o the environment, within
or outside thenr ferritory.” Tt further detailed corresponding State obligations to “(H regulcue; (ii)
supervise and monitor; (#i) require ond approve enmvivonmental impact assessments; (iv) esiablish
contingency plans, and (v) mitigate, when environmenial damage has occurved "™ Similarly in the
ACHPR stated that the right to a healthy environment “requires the State 1o take reasenable and other
measures do prevent polhution and ecological degradation, 1o promole conservation, avd fo secure on
ecologically sustainable development and use of natural resources.”™

Regional human rights bodies have also recognized Staie obligations (o effectively regulale businesses so
as 1o protect against environmental harm that interferes with hwman rights. For example, the TACtHR has
stated that “Stafes, teking info account the existing level of visk, must regulate activities that could cause
significant environmental damage in a way that reduces any threat 1o the rights 10 life and 1o personal
integring.”” Moreover, the TACIHR has affirmed, citing the UNGPs, thal, “Siares musi profect against
human righis abuse within their territory andor jurisdiction by third parties, including business
enterprises. This requires taking appropriate sieps to prevenl, investigate, punish and redress such abuse
through effective policies, legislation, regulations and adjudication ™™ The ACHPR, in marn, has held that
the State failing to protect against human rights abuses stemming from companies’ environmental
degradation “fally short of the minimum conduct expecied of govermmenis, and therefore, is in violation of
Article 21 of the African Charter.”™

I, Conclusion
Given the foregomg, States have clem human righis obligations in the context of the climate crisis,
including in relation to ESCER. In line with international, regional and comparative coustitutional law
frameworks, States must adopt and enforce adequate and effective legislalive and administrative measures
to reduce emissions within themr territories and extraterritorially, based on the best available science and
consistent with the Paris Agreement, in conformity with human rights standards, and with a focus on
protecting vulnerable communities, such as future generations.
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