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i. Introduction

I Clissate change is one of "the most pressing and serions threats 1o te ability of presest
and future generations to enjoy the right o Bfe™ . Under the Buropean Convention on Human
Rights ("the Convention™ ), States must take all necessary and appropriate messures 1o protect
individeady from sech Toreseeable threats.? The content of this Convention obligation and the
measures States must take should be interpreted in light of public infernational lnw * the bey
available science.® “the consensus emerging from speciatised interoational ingraments”™ " and
“eommonly accepted standands™ i the Contracting States, which constitute 2 “common
ground m modery societies™ on cHmate change.

2 That comunon ground can be found 1o the United Nations Framework Convention on
Chmate Change (UNFOOC? the Padls Agreement.” the reports of the Interpoveramental
Panel on Climate Change (IPCC) key Dndings of which the IFC s 195 Member States
endorse by consensus,” and the judicial application of these texes in Burope. Together, these
sources reflect a politicaily endorsed scientific consensus that warming of 1.5°C or higher
alwyve pre-industrial levels constitutes "dangerois anthropogenic interference with the clinate
svstesn” .t It follows thit keeping warmmyg below |.5°C is the floor —or absolute mininum
for State action on climate change consistent with Convention duties,

3. We are in 2 siate of orisis. Due largely fo buman activity —aad chiefly the extraction
andd combustion of fossil fuels' —the concentration of greenhouse gases in the atmosphere has
risen o its highest level in at least 800,000 years."” The resulting warming has increased the

F LN Hurpae Rights Congn., Genersd Comaenst No. 36, VN, Doe, COPRACAGEG, para. 62 (2009 {HRC,
Cieneral Cosnsent No. 361

* Edmervildiz v, Tarkery [OET), oo, ARDISDY, para. 101 2001 Rodvedender and Oibrers v, Busyia, po., FTA335,
para. 212 {2002 Teghin amd Gileery v, Torbey, 0o, 00T/ parn. 113 (20043,

* Uhnidted Nations, Viensa Convartion on the Law of Treaties st 310000 23 May 1968, 1SS UNT S 35,
# Fhe Court bus referred W soience in interpretioe Cosvention obligations. See, e.g., Rews v, The Uinited
Kingdem, vy, S53HRT, pura. 47 {1986y, Comsey v, The United Kingdow, o, 1OBEES, para. 40 {1990,
Frestd v, Franee, mo. 36315097, papa. 42 (0025 of. Oleie v, Croaiin, ne. GT26008, pass, 2835 2000,
The best svatlable scionce inchades, but i not lupited 1o, the reports of the Intergovernments! Panel ou
Climate Change.

* Dgmie vmd Borvkarg v, Torkey [0, no, 34305597 pars, 85 (2008,

* Torer v. The United Bingdew, no. 3856572, pars. 31 (1978}

* Dhewesiy v Bonckarsr, supro sode 5, o8 pavs. 86,

¥ Uinited Nations Fromework Comvention on Climate Choagge, May %, P92, 1771 URT R 107 [UNPCLCL
¥ Pariz Agreemsent to the Uniled Natioow Framework Convention on Climate Chomge, Dec 12,2005, TLAS.
Dgw, B 1M 1Paris Agrociaent].

 Iterpovernmentad Paved oo Climate Change BIPCCL Appendis & fo the Primciples Governieg 3900
Work: Provedures for the Preparation, Review, Acceptance, Adaption, Approvel end Publication of #IFCC
Roporss, p W Q3R see alse OO, IPOC Favtsheet: How does the IPCC approve reporis P (2013}
HEINFOOU, sprg node 8, st o, 20

SAPCL, Climate Change 2074; Svathiesis Report. Comribution of Working Growups B, 3 o JE 1o the Fifth
Aszessment Report of the Intergoverspnental Fovel on Climate Chavge, Swmmary for Policy Makers, p. 5
{21 HPOT ARS) Guting “Boussions of QO from fossit fuel combustion ssd industriad processes
comribated about TE% of the wotal GHG covssions inorease fooem 1970 o 2000, wath o similer porcontage
comtribution for the norease during the period 2000 e 2000 (high confidencel™: Heode, R., Fracing
Anthropegenic corbos diovide and wethane ewissions fo fossil fivel pad coment prodwcers, Y22 Chimatic
Change 229 (20043,

IO, Global Warming of 1300 Ap IPUC Specisf Report on the impacks of global waeming of 1.5°C
shove pre-ipdustria] levels and relaed global precnbouse gas omission pathways s the context of
stengthening the global vesponse t0 the threat of climate chonge, sustainable development, and offons W

I
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cwrrent average global temperature to 1.2°C above pre-industrial levels and has caused an
unprecedented 44 consecutive vears of above-average global temperstures.” Despite the
presence of La Ntz conditions — whdch have a cooling effect on plobal emperatures — M0
was one of the three warmest years on record.™ Already at 170, the IPCC warned that the
world was experiencing sea-level rise induced flooding, as well as heatwaves, droughts,
harricanes and other Torms of exueme weather that claim lives and deswoy property and
homes.'* As elaborated below, the best availuble stience shows that contineed warning,
particularly above 1.53%C, would result in drastically more severe lmpacts - some potentidly
irreversible —and that near-term, comprehensive. and relinble emissions reductions are needed
10 keep warming bedow 1.5°C.Y

4. This briel first sets out e present anderstanding of the impucts ot cwreat levels of
warming. the increased grave risk posed by warming over L0, and e maastires reguired
10 avert that risk. It then exammes Bow this politically endorsed scientific consensus should
inform the interpretation of States” obligations under the Convention 1o “do everything in their
power to protect the applicams” rghts™. ™ In light of the Cowt’s decisions and the imperative
o keep warming below 3%, the onus is on the State to explain how the measares i adopts
and implements sre consistent with thas lunit and comply with the Convention.

. The politicaily endorsed sciemtific consensus on the impacts of climate
change mandates RKeeping global warming below 1.5°C

5. States have recognised that the actions reguired to avold dangerows climate
change muost reflect the latest science. The Parties to the UNPFCOCT agreed for the first time
i 2010 that achweving the UNFOCOCs ultimate objective of “preventiing] dangerous
sathropogenic ierference with the climsate systeny™® roquizes keeping average warming to
an agreed fong-tern Wwmperature gout (R TTC). A the tme, tat goal was defined as “below
2°C above pre-industrial levels™ ™ with the caveat that the Parties consider revising it “on the
basis of the best pvailable sclentific keowledge. . 10 a global average temperative rise of
F5°C7 Following persistent advocacy by certain States™ drawing on human rights

erpdicute poverty, Chapier £, p. 54, Box 1.1 Q2008 JIPCT E3SRE IPCC ARS. Swmumary for Pelicwmahers.
e pote B2, st p. 4, 5PM 11

" World Meteordogicst Crpanization (WM, State of the Cllobal Climaty 2020, WAID-No. 1264, p. 6
{2 e see ale NOAA, 2000 war Barth's Second Hottest veor, Just belind 2006 {Jan 14, 2021,
bttps: & v el poviteewe e SO wors eprth -6 Sl -Dottest-vear- jst-bedind - 20 16

WM. Seoe of the Global € Hmate 2020, sapra wote 14, st pu 6.

& See IPCC 18R, Sevomary for Pollcvmaters, supra pote 12,81 pp. 46, see, AL

T X PP 138K, Soometarey for Polleveabers. supre vote 12, at pp. 7-11, sew, B

¥ Kolvadenko and Others, sapra nose 2, ut pars. 216,

FLNFCOC, supra mode 8, st st 2,

#UNFUCC, Beport af the Conference of e Parties on s sixfeenth ression, felid in Cancsn froee 39
November 1o 1§ Decessber MO, Decision, pars. 4, FOOCAUPZ0MF T AGL L {2081 [Csnoun Agrecment].
i

® Countries i the Alliance of Smatl Island States, the Climate Valnerable Forum (CVE), Small lsland
Developing States, the Least Boveloped Countries, the Aftican Groap of Negotmters, the High Ambition
Combithor, and the ndepeadent Agsociation of Latin Asmerican sad Caribboan cosnties bad long championed
g P50 LYTO. Bejamant, L. & Gudrin, B, “Chapter 4 Central Concepts in the Pariz Agreement and How
they BEeobved” i Kiin, Dot sl (ods), The Paris Agreement on Climate Chemper Anafysis and
Camrentary, p. 78 (Ounford 20175
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arguanents, M and extensive dislogues on the evolving science ™ the Parties agread 1o sdopt a
more stringent LTTG,

&, The Parks Agreement lowered the LTTG. In 2015, Parties replaced the previous
LFTG with & commitment to il warming to “well below 2°07 and to “pussue efforts
lignit the emperature ncrease 10 1L.5°C above pre-industrial levels, recognising that this would
significantly reduce the rsks and fmpacts of climate change”™ ** Reaffirming the need to base
their climate action on the best available sclentific knowledge ™ the Parties fnvited the IPCC
o provide a special report on the impacts of global warming of | 5°C ("L3SR™MY

7. The IPCC Special Report on 1.57C affivms the perative to keep warming below
1.5°C. The 1 3SR, delivered 10 2018, docaments how observed changes in our Climate are
altready endsngering individoals and Ccommunities., The underlving research, bused om
thousands of scientific studies and comprebensive expert review.™ makes clear that soctety &t
lmrge will experience significantly grester “clismate-related risks 1w health, 3&*@‘&&%&1@%& fomnd
security. waler supply, human security, and economic growth” af E5°C warming ™ with
impacts becoming even more severe and potentislly irreversible shove 1 5°C %

B. States have demonstrated thelr political endorsement of the report’s findings. In
2018, all 195 IPCC Member States approved by consensus the Sumumary for Policy Makers
of the 1 3SR In doing so, States gained sctual and constructive knowledge of the impacts of
globat warming of L.3°C on their populations and the need for swilt, deep reductions in
greeshouse eas (GHG) emissons worldwide to keep wanming below 153°C. 1n addition 1o

The Member States of the CVF commissionsd & repost from fhve independent hurman rights expests
sppointod by the 1N, Human Rights Council, on the buman dghts implications of excesding 1.5°C
wapnming . See Dovandas Aguilay, O ot al., The Effects of Clmate Ohange on the Fall Enjeoment of Humas
Riglas (Ape. 30, 153

 The offickad seview of the LITO led o Y conclusion that "efforts should be made w push the defence
Lime as dow as possible™ (roessage 107 and tat “{slignificast climate mpacts are already ocourting at the
cuppent fevel of global warming and additional magnimdes of warming will only increase the risk of severe,
pervasive and broversible bnpects”™ (mossape 43 Report on the structured exper? diafoger on the 200 3-2015
review. FOCC/SBASINEF. parss. 40, J06- 15 (201 3) {RED]

* Paris Agrocineat, supra note 9, st art. 2.5a)

B fhid. st preamble, st 4.1 Grosenbler “Recopnising the need for an effective and progressive response to
the srgent threat of climete chnge on the basis of the best available selemific knowledge™.

BUNFCOC, Repowt of the Conferensce of the Parties on its twepste-first session, held @ Paris from 30
November fo 13 December J01F, Decision JUP2D Adoption of the Pords Agrecsent, pamm. 21
FOUUAP IS 1 Add Y (2016).

F PO, Appewdiz A to the Principles Governing $PCC Work: Procedures for the Preparasion, Review,
Acveptance, Advpiion, Approval and Publication of IPCL Reports. supra pote 10,28 pp. 48,

P LSSR, Sunmary for Fwﬁﬁ@}m;ﬁfﬁx., spra mote 13 st g9, parn. B3,

W il st pp. 57,8, poras. A2 BI BAL

PO, Press reloase 20187 @W “Sumsmary for anmm of EP'( L) *‘im ik chw;m on ﬁiahﬂi W s&r’mm&;
cr%“ i35 meﬁ:% 553 m:xwmxm&& 5{)«:& 20181, hape i o) - =0k
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being recogrised in Council of Europe Member States” domestic policies and at the EU level®,

the danger of exceeding 1.5°C has been recognised by domestic courts in Europe.™

Science identifies the minimum State oction reeded o limit dangerons climate change.

g, 1.5°C is not safe. The IPCCs 3SR explicitly states that “warming of 1.5°C is not
considered “safe” for most nations, communities, ecosystems snd sectors and poses significant
risks to natural and lwunan systems sy compared fo the current wanming of 1°C {high
cenfidencey”, especially for “disadvantaged and vulnersble populations™.™ This finding
confiems that 1.5°C by no means “gunrantees full protection from dangerous anthropogenic
imtesference”. ™

e Current impacts of climate change are already threatening rights. Across the globe.,
changes in Eanth’s chimate are pulting cormaities al risk and threatening basic heman needs,

such as health, food, water, and human security.™ More frequent extreme heat, powerful

Category 4 and 5 tropical cvelones, and heavy precipitation threaten Tives” Precipitation,

snow and koe melt patterns have changed, sifecting the quantity and guality of water rescuroes

availubie in many regions.™ Climate change is also joopardising burman health. For example,

in ZN7, climate change-Tuclled wildfives 1o Portugal burned a rocord srea of fand and fed 1o
more than 120 deaths  Heat-related morality i Borope has also broken reconds io recent
years, claiming thonsands of bves @ In Portugal, botween 061% and 1.14% of all deaths are
caused by extreme heatwaves ™

i, Warming over 1.5°C magnifies existing harms. Every teath of a degree of warming

above 1.5°C increases the risks to life, liberty, groperty, and essential haman necds worldwide.

with more substantial impacts at 2°C than 1.53°C. For example. warming of 1.5°C and above

¥ Sev Commission Conrmication COM/28ISOT72, “A Chean Planot for all - A Furopesn strategic bong-
teren vishon fov s prospeross, modorn, competitive and olimate sootrad cconomy™, 28 Nov, M1E; Reseluion
2PV ISELREY of the Byropean Parisment of 14 My, 3% Resoletion ZDIRI93VRSEP of the Husopean
Purlinent of 13 Jan, 2020,

F Lrgendn v, The Nethevlands {20195, Supreme Comt of the Netherlands, BOLENL MR 20092007, pars.
2.} Assgciation Gufom France e ol v. France, Avociatios Netre A;}Z;ms* & Towy e af, {321, Paris
Administrative Court, pars. 10 {recognizing thar “each sdditionad helf degree of globs! warming fover | 3°0]
wignificantly  incrcascs the assoxisted visks. pericudwrdy for the most seleerable cossystems and
popabations™),

LT ]SSR, Teolmicn! Summary and Chapter 3, supra vadte 13, st pp. 44, 447,

2 BELY, st note 24, ol paras, S0, 46 (messsage 53, 1135 Gmessage W), 187

W ECC 1SR, Bommary for Podicymsakers. supranote 13, st p. %o pira. B 5,

HARCE, Specdad Report on the Ocean and Crvosphere in o Changing Climare, Swmmary for Policymabers
(25, pp 30 LE, B0 BRCC §3SR, Choprer 3 s wote B3, 08 po FS995, porgs. 33.2-333 pp 236-38,

prs. 346,

HIPCKT L SER, Chapwer 3, supra sote 13,08 pp 2053-36, 500, 4.2 Stappe. Ho ot o, Observed drosgli

inclices show Bacreasing divergense goross Eorope, Soi. Rep. 7 Q2017

¥ FPurco, M., forez. 8., Aaguste, 8, ot ol Climare drivers of the 2087 devastating fires in Pertugat, Sci,

Rep. 9 (2019,

 Srot, P, Stone, DL & Allen, M., Human contrilation to the Heropoan heatwaave of 2003, 432 Nadwre pp.

63834 L2004 van Oidonbergh, € 1. ot ab., Westerss Esrope i warnsing suech faster thon expected, 5

C“ti:m Past, pp I 12 é’fm} La:wﬁ 3 !3& @m&’ H&i“éﬁ?a! %ﬁw i Europe Fakes 315 008 Lives: Fav Greser

o . kil by ”W VAN (}iﬂﬁ:tx&m&'@iﬁ £33, ot gl Fonan comtribaion to
m e e?ﬂé’ éﬁnm;mw .,{wvm* I fewt wave By me w, Work] Weasther Awribution E_m%

¥ Merte, 8., Evboating fear wave-related mortality in Ewrope neing singeler spectrm analysis, 1423
Clisnatic Change 327 (0175
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increases the risks of beat-refated ness and mortality.© AL 2% wararing, 420 mitlios more
people risk exposure o extreme heat than at 1.5°C* The risks resulting from some vector-
bome diseases, inchnding madaria and dengue fever, are also higher at 2°C than 1.3°CH
Likewise, food security 18 threatened, a8 climate change s projected 10 cause more frequent
droughts that decrease crop vields and food avadlability, meluding in the Meditorranean
region A

F2. Warming sbove 1.5°C runs the risk of triggering brreversible, catastrophic
impacts.” Exceeding certain thresholds of global warming can result in abrupt and
irreversible changes known as “tpping points”.* Scientists have identified that dpping points
could eccur between 1°C and 2°C and that even at 13°C_ some impacts may be "long-lasting
or frreversible”™ #* The crossing of tpping points in one system can increase the risk of crossing
theen i others ™ causing what Is known as 8 “cascade effect”. For instance, the current melting
of Arctic ses-tce amplifies regional wanming and alters ocean cwrrents that play a key role in
regulating global teoyperature. This conld abift hear distribation around the plaset. affecting
wmultiple regions, and in turn accelerating Antarctic e Joss, leading to multiple meters of sca
leviel rise over hundreds to thousands of vears,™ as well as more immediate impacts,

Science indicates which measures are most likely to keep warming below 1.5°C.

13, Emissions reduction measures must be ambitious and reliable. The PSR
determined that lmeting warming to .37 requires global OO, orissions o decrease by 45%
tor nearly half) from 2018 levels by 2030 and reach net 210 arvund 20505 Among vanous
scenarios for achieving those reductions, the 1 38R finds that the emissions redoction pathway
with the greatest probability of Hmiting warming 1o [ 3°C (the “P17 pathway) relies on near-
term enassions redoctions achieved through a ragad phase-out of Tossil fuels. ™ coupled with
some carbon removal by mefiral sources such as reforestation and enhanced soif carbon
uptake, but hmited 1o no use of engineered carbon dioxide removal (CDR) techaologies
{"negative emissions technologies™.* CDR technologies “are uncertain and entail clear

¥ RE

risks”.

HIPOC ISR, Xenwmary for Policymekers, suprapete 13, stp. 9. pora. B3 2.

SIPOC 1 38R, Chapter 3, supr node 13, s p 190, pors, 3322,

IR ISR, Sy for Folicymabers, sepra nete 13, s p. 9, parn. B3 2,

# Spe IPOC L3S, Chapier 3. supra sofe 13,8 pp. 336, 'E;Ei&_mm 3460, Box &,

 Ehid, at p. 257 para. 32 RIOC ARS, Feolwical Sumneery, supra note 12, gt pp. 68-72, Box . TFES.
IO LASE, Chapter 3, ouprs note 13, at p. 262, para, 355,

L LSER, Summnary for Policymakers. mpranote 13, s pp. 37,8, panss. AZZ B22. BAZ.
FIPOC VASR, Samomery for Policvmekeors, supra note 13 atp. 5, parn. A3 2.

% Lenwn, Toet b, "Climate Spping polats — too risky to bet against™, 575 Namaes 592, 592, 394 (Now,
IR, W

A

P LISK, Surwmmary for Pelicymabers, seprg vote 13, st p. 12, parn. (1.

¥ See IPOC LSSR. Sumanary for Policymakers, supea note 15, at po 14, g, SPM 3b.p. 15, para. €2, p. 3%
sere efvn United Nutions Envirosonent Frogramene, The Production Gap Report; 2000 Speciod Bepors, p. 12
{20205,

PO LSSR, Semmary for Policvenalors, supro oote 13, st p. 14, fig, SPM 30 (Pathway PLE IPCC 1558,
FTevhadond Srmary, supra note 13, a8 p. M0 see ol IPOC YRR, Chaprer 2, supra aote 13 st p. FLS, purs.
233, p BIB24, pan. 2340 IO 15SR. Chapler 2-Supplementary Materials, st p. 2A-28, Table
28M.42.

IO 155K, Chapor 2. supra sote 13, 81 p. 95,
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4. The timing of redoctions matters; near-term reductions increase the chances of
avoiding further risks of harm from dangerous levels of warming. Emassions reductions
pothovays are not guarantoed to lmit warming te the sssocisted temperafure targets but have
different probabilities of doing so. Significant transformations must be made argemtly s
decade W increase the probability of keeping warming below 1.5°C. For example, a 453%
reducton in enssions by 2025 would incresse the likelthood of staving below 1570, In
contrast, if the corrent pace of emissions contioues the global average temperstare will reach
1.5°C above pre-industrial levels by about 2035 with warming continuing beyond that poiot.™
I addition w the grove harms sssocited with allowing warming 10 reach or exceed 1.5°C,
failing o make near-tern reductions reguires more dramatic reductions later . with potentialy
severe social costs ™

PR Delayed measares that presume the ability to overshont 1.5°C and return risk
irreversible harm. Overshooting 1.5°C even temporarily could result in large risks to natural
amd homan systems that are potentially imeversible, regardless of any increased carbon
removal ¥ Reliance on technological CDR increases the risks of overshoot without any
asswrance thist i1 can be reversed on a timeline that avourds significant impacts, if o1 all, The
IPCC s caationed that such techmologies are wnproven at scale and face multiple feasibility
constraints.™ Moreover, technological CDR may pose significant environmental and social
risks, inchrding impacts on “land, energy , waler Or putrients™ ) which threaten human righis.

e,  Measures must be comprehensive and economy-wide, The deep emissions
reductions necded 1o heep the global wmperature increase below 13°C will require action
across all sectors that contribute enussions, mchuding major wansformations o energy
production, feod systems, land vse, and Consumption patierss.™ Adhering 1o g 1.53°C pathway
would involve fully ransitioning the power sector 1o non-fossil Tuel sowrces (e, Trom coal,
ail, amd gas 1o carbon-free envrgy sources such gs solw and wind) by wo Tater than mid-
century

17, States’ carvent climate commiteents are insofBolent. To date, governments’
Nationally Determined Contributions (NDCs) 1o global GHG reductions are insufficiently

¥ Sew Schlewssner, O-F. o gl Chmote AnalySics, Cllmse Suparts in Portge!, p. 602019 (updated July
3 2020,

HPOU 138K, Semwenry for Polivymsbers, suprg note 13, a8 18, pars. DR TP LSSR, Mwﬁw iy
supra e 13, 8t pp. 126229, seo. 235, PO OSSR, Chapter 5. snpve sote 13, a8 pp. 46380, sec. 342

s el TPCC EASK, Chaprer 3, supra aote 13, &t p. 276, Cross-Chapler Box & e chonclogy of
engission pathways sed thedr npliod warsting is slso ngortant for the more showly evolving parts of the
Esrth system,”).

RO TSSRL Chaprter 3, supra pote 13, at po. 274-81, Cross-Chapter Box 8,

PO LESR, Chapter I, supra st 13, 8t p. 98, pp. TI-2E, pars. 234, pp. 13436, pars. 2420 BCC
EESR, Chapror &, supra seote 13, at p. 316 O Most CBR optiens face multiple fessibility constrabms, which
differ between options, lmitiog the potential for any single option to sustainabdy schieve the large-scale
deptoyment required in the §T.5Coonsistent pathweays described in Chapter 2 (high conlidence). ™)

=IPCC L SSR. Swemenary for Podicymakers, s pote 13, 8t po 17, pars. C34; IPCU LS8R, Chapeer 2,
supreer oke B3, 0t g 123-25, see. 2340 IPOC 1 38R, Chaprer 4, supiwr site 13, 3t pp., 38891, Table 4,13,
po 394, FAQ 42 P00, Climare Chonge and Loand: v IPCT special repory on climate change,
deseriification, faned degradation, sesteinalle lond managenment, food secwrity, ond greenfowse pas flaves
ia devrestriod coovystemy, soos, 3.6, 6.2 (0

SO LS8R, Suwpemary for Pelivymolkers, supra wote 13, at pp. 1516, pera. C2.

IPCC LASR, Chaprer 2, supre note 13, st p. FI2, parn. 2.3 2.1 sew alen IPOC 1S8R, Sumemary fir
Fulicvemakers, supre pote 13, st p. 4, fig. 5PM.3b,

E 90of13



@

May 06, 2021 15:03 (UTC+02) From: WWW.FAX.PLUS (Sébastien Duyck) To: +33388412730

ambitious {0 keep warming below 15%C. The United Nations Enviroument Programme
(UNEP) determined in 2020 that, even o States fully snplemented the pledges submitted o
that time, the average global temperatare would reach 3.2°C above pre-induosirial levels this
century

HL State action on climate change must be assessod against hoanas rights law
standards

18, Folfilment of o State’s obligations under the UNFOCC or Paris Agreviment is
necessary bat may not be sufficlent to satisly its Convention obligations.™ The references
o existing public interoational ew in e presmble 1o the UNFOUC and 10 homan rights
obligations in the preamble to the Paris Agreement reaffirm that the agreements were created
o complenent, not displace, existing principles of international law

19, Btates must adopt measures neecssary o saleguard life and other human rights,
Ire line with the Court’s jurispradence and given Respondent States” knowledge of the real and
prumediate visk that climate change poses o nonas rights incloding the rght 1o life, they st
“dor everyibing in their power™ o “safegunacd life™ from the foreseeable threat of dasgerouns
levels of warming. including by “put{ting] in place o legislative and administrative framework
designed w0 provide offective deterrence against threats o the right 1o life™ X States muss
pursue preventive operational measures “necessary and sufficient to protect” individuals,
which have a reliable prospect of mitigating the risk of harm to die right 1w life and other
rights ® Other adjudicatory bodies have applied this standard when interpreting the scope of
State human rights obligations in the context of climate change ™ The requisite preventive
measures must sddress all actors and conduct subject to the State’s pnsdiction and control
that contribute to the theeat, both poblic and private, domestic snd extratersitorial ™

A A State must do everyihing in its power to deter the threat of hacm even H it cannot
eliminate the threat on its own.”' This duty applies in the context of global chmate change.

 Unired Nations, Envirossment Prograsmune, Ewisdons Gup Repors 2620, p. XXH (2020 UNEP, Emissions
Gap Heport 2009, papa. 3.4.2 (2009 wee alie UNFOOC, Noronaily determined contributions ander the
Puris Agrecment, Syathesis report by the secretariar, FOOCPAUMAZUELZ (Peb, 26, 3021

* Boe Comm, on oo, Soc. & Coliersl Rights (CESTR ), Chimats Cheange ond the oroatiens] Covenamt
ot Boogomie, Soctel sad Cultural Rights, pars, 3 {Oct. ¥, 20383,

= UNFOOC, supra note 8, ot preamble; Paris Agreement, supra note 9, ot preamble.,

* Kebyesdondo amd Ctlors, snpra note 2, 8t para. 216 sev atwe Chmorvitdiz, supra nitte T, at para 133

¥ Kodvadenks and Others, supra sote 2. st pars. 157 {citing Omervildiz, supra note 2, at para. 39 and
Budsveva aal Gthers v. Ressla aos. P339 2YIGOHIZ, 003802, 1H6TM0L, 1336302, para., 129 (2008Y.
5 Chmervifhi, supra pote 2, st pars, M Kifle v, Thekey, wo, 2249293, paras. 76-77 £2000).

* Nee Advisory Opindon OC-2H I8, Iner-Am. O, HER. (ser. A3 Ne 23, porss. FOB-09, 118, 142, 149,
2ABE Mov. 13,1017y Urpeado, supra wote 33, 08 paras. 5.2.2-3.24, 530
Bundesverfassungsporichoshod { Bvertts, | BvR 2656/ 18, § BoR 96/30, 1 BvR 7820, 1 BB 28820, 1
Bl 90720, 1 BeR TR0, parg. 144 {Apr, 29, 2001y Glemerasiones Fuduras v. Minambieste, Supreme
Comey of Codoanbie, ST 43602018, pars. 113 (Ape. 3, 2018

% Budoveva and Otfiers, supra pote 67, st puras, 128, 130 Ouervildis, swpw note 2.0t pars, 71, Hasow aed
Cilsers v. Moddova and Biessin, no. 48787799, para. 317 (2004 sew alve Advisory Opinion OC-218,
srgrrer note 68, at pare. 81 CESCR, Cevera! Comment Mo, 24 (201 7) on Stase obligations gader the
Ioternations] Covensnt on Ecosorse, Social wed Culivral Rights in the context of busisess sotivities, UX
o, BT 20024, paras. 26-28 {2007 ICERCR., Gonersl Compent Mo, 24]; HROC, Gomeral Comrnent
Mo 36, sepry note | st parm. 22

B houy v, Thrkey, no, 3M0002, pars. 136 (2009 £, and Others v, The United Kingdom, no, 3321896,
pum. 9 (NNIEE € Kewle v, Irelomd POCY, noy, 335 HN0S, pars. 149 (20343,
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A Srate is not relieved of its own responsibility because other States are also responsible for
chmate harms.™

21, The Court bas jurisdiction to review whether State messures are effective (o
sufeguard vights, While States ewjoy a certain margin of apprecistion in choosing particalar
npeasures 10 nplement their obligations, the Cotrt retadns rdsdiction wr review whether those
measures are adequate o render Convention rights effective, sot illasory ™ In sddition, in the
chmate context, the urgency of the situation, the vsk of mreversible haro, and the anpuct on
thie right to life narrow States” margin of appreciation.™

2. State discretion over which climate measures to implement s Hmidted. As the hater-
American Court of Human Rights emphasised, couwrts must ook at  international
environmental law not only whes defining the "mweaning and scope of the obligations
assumed” but also when “speeifving the measures that the States must take” o Tulfil those
obligations.” Science provides the foundation for determining which measures have a real
prospect of mitigating the risk that climate change poses to Convention rights.” States must
contismously review whether stricler measures are reguired 1o gchieve sfficient protection
given new scientific developments ™

V.  To comply with thelr Convention obligations, States must demonsorate
measures with the greatest likelthood of keeping warming below 1.5°C

23, Given the IPCCs finding that warming of 1.5°C would not be safe for most people ™
it comtravenes States” Convention duties o porsue messumes that are desigued 1o allow
warming o reach 1.5°C or higher. States must pursoe all measures within their power to keep
warmnng belfow §5°C.

24, Measures musi address all sourees of emissions, both public and private, subject
1o the State's Jurbsdiction or control. State action mast encompass those activitkes that e
“a direct and reasonably foreseeable impact”™ on the risk of haerm from climate change.
including but aot lmited to the combustion of fossil fuels and destraction of natural carbon
sinbis, regardiess of where the resultant enmssions occur ™ Prodoction and export of fossil fuels

LN, Geperal Assembly, 34083 Responsibility of States for mermationnally wrongfol acts, snpex, art. 47(8),
UN. Doo, A/RESSHES (dan. 28, H02y M55, v, Belpion ond Greece 1O, no, 30696808, pora. 338
{200 1 see alve BV erfGh, supre note 69, ot pass, 149 Urpende, sepre pote 33, st poras, 3753377,

™ See Fudeveva v, Bwsvla, po. SST2N00, parss. E24, 33334 (2008y, Cledstine Geodwin v, Tle Uniad
Eingdows, wo, JBUST095, para. 74 (20021

" Buddavewe wod Cthers, spra note 67t pan. 175 accord Urpenda. supra note 33, ut para, 5,32,

T Advisery Opielon OC-2V8, wowe pote 68, st para. 0 of, Case of the Xdmok Kbl odigenons
Compmamity v. Poregaere, Toter-Am. OU HE (ser, O3 No., 204, paras. 19596 (Agg. 34, 3HOL

# Few Advisory Opimdon OU-ZH R, sapra note 59, at paras. 172, 17480}

® See supra patar. 56 of s brief, and the sowrees cited thevedn: of. BVerll, sipra pote 69, at pass, 212,
TP { SRR Veolmicad Sunprary avd Chapter 3, suprs pote 13,8 pp. 44,447,

"HRC, General Comunent No. 36, sapre note 1, st pargs, 22, 62 CESCR, General Comment No. M4, supra
pote TG, ot parss, 26-28: Joint Statorent by Coman. on the Elimdaation of Discrimdnation sgatust Women,
CESCR, Coman. on the Protection of the Rights of All Migram Workors aod Menbers of Their Familics,
Comun. oo the Rights of the Child and Comm, on the Rights of Persons with Disshilities. Statement on
Hemman Rights and Chimate Change, UN. Doc. HRUVZODFRT para. W7 (Seps. 16, 20095 Advisnry Opindon
CHO-Z3408 . soporar wootie 60, ot pavas. 81, 108402

o
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must be included among such sctivities because GHO enissions are the inevitable foreseesble
result of using oil, gas, and coal products as intended ™

25, Mueasures most ensure that the State’s domestic emissions are on @ puth consistent
with staying below 1.5°C. Every Contracting State must meet its responsibility to reduce
emissions domestically a8 far a5 possible snd reach zero fossi] foel emisdony Tor the world w
vern below 1570 warming. That means they cannot forge available preventive measures
1o reduce their domestic emissions in favoor of reduction messures in other parts of the world,
Particulardy in the absence of a wliable crediting system for rransterable emission reduction
certificates between couniries. States cannot use emssions reductions achieved in other
jurisdictions to “offset” large-scale gaps bn their required domestic emission reductions.® The
need 10 address domestic emissions does not alleviate the responsibility of historically high
enviting nations © sopport emdssion reduction efforss i other counteies ™ Specifically
historicatly high-emitting sations mest effectively address thewr own domestic emissions,
including emissions from production and export of fossil foels, while continuing 1o support
emnission reduction efforts in other countries ¥

26, Messures should priovitise near-term action over ancertain and vnproven future
fixes. The emissions reduction pathway with e best chance of keeping below 1.5°C relies on
near-term enissions reductions and lmited corbon removel by natorsd sources insiesd of
negative emissions technologies. Referriag to IPOC science, recent domestic court decisions
in Burope have concluded thay the fuluwre o adopt ead implement reasonsble plans and
policies, wcloding near-tenn targers and emissions reducton measures based on proven
echnologres, breaches State obligations to mitigate climate change adequately. Courty
France have rejected the notion that the government’s pursuil of mid-term or long-tenm targets
could excuse its failure 1o meet s near-term target, given the cumulative, lasting effects of
ctirrent emissions.” and the risk thay delayed action would require drastic cuts later, on an
arder never et achieved ™ The German Constitutional Tribunal ruled similarly. noting that
the Clerman Stte cannot ranster a disproportaonate mitigation burden onto futiee penerations.
a3 this wounld snpede their enjovment of fundamental rights ™

27.  Foregolng known mitigetion measeres i the pesr-term In favour of deploving
risky technologies in the foture contravenes the duty to profect. As stated abave, negative
epissions wehaologies are curvently unproven ot scale and present risks of harm to life and
other humas rights due to their deployment’s inmedinte environmental and social impacts.™
Muoreover, the “reliance on such technology is & magor visk bn the abilay to ot warming to
F52C" 8 The precautionary and preventiive principles oblige States to prioritise measures
knows 1o be effective ot averting or aitigating a Toveseeable risk over encerfain ones gnd

B Bee Grney v, The Minister for Plosning aed Oy (20061 NEWLEC 720, poras, 97- ) recopnizing that
spsiresm fossil foed exraction ks Beked o dowastreans GHO cmbsions ), Glatcester Resources Emited v.
Minizeer for Plasning [201%) NSWLEC 7, pars. 490 (discussing the reguinement to consider indirect
{scope 31 GHU emissions in sssessing the mpacts of a fossil facl project).

8 Byvells, sgpro sote 68, ot para. 226,

¥ Paris Aprocment, sepeg tote 9, ot g, 3209,

HUNFOOU, supra note B, 8t arts, 3, 4 Parts Agreement, supro gole B atans. 229

M Assoviation (i Fromoe, sepra vove 33, 6 para, 38,

 Commune de Grande-Fonehe  NT 427301 ¢Conscil & e, Républigee Frongaise), para, 15 (20200

& Bverl(l, supra note 68, at para. 182 o s0g.

© R suprg paras. 13 and 13 of this brief, swd the sowress cited thercin,

SO, LISR, Chapter 2, sieprar note 13, ol p. 99,
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measures that pose a lower risk of causing harm over those with preater potential adverse
impacts.” Failure to reduce emissions adeguately in the near ternm constrains the omaining
pathways aveilable to stay below 1.5°C, requinng radical emission cuts after 2030 that may
be achievable only at the cost of impaining fundamental rights,

28, Donwstic courts have strack down mitigation pluns that rely on uncertain CDR
instead of more stringent nearterie redoctions. Referencing the IPCC B SSR. the German
Cosmstitutional Tribunal beld thae the Cerman Stute cannot rely on pegative enussiony
wechnologies t delay climate action as their large-scale deplovment is not vet foreseeable ™
o Edrgenda, the Dutch Supreme Count rejocted the Datch State™s reliance on deastic measures
1o remove GHGs from the stmosphere at a later stage. noting that “there is no technology that
allows this fremoval of emissions| to take place on a sufficiently large scale” and “taking such
risks would be contrary o the precautionary principle thar must be observed when applying
Articles 7 and 8 ECHR and Article 33) UNFCCCT ™ The Supreme Court of Ireland similarly
decided thar the country™s mntigation plan was 100 reliant on echoologies tha o nor yet
exist,”

29, The State must disclose the risks associated with s climate measores. Finally, a
State’s decisions reganding which measures to prioritise and implement must be made through
a ransparent and participatony process, which infoems the pubdic of the risks associated with
the measures adopted to avert climate harm ™ This disclosure obligation applies with equal
force to the rsks associated with the Uming of emissions reductions and carbon removal
technologies relied upon in a State”s climate plan ™

Y. Conclusion

30, The science is clear: humanity can and must Keep warming below 1.3°C this century.
But States must act now in sccordance with their Convention obligations and the current best
avmlable soience. (iven that &l Contracting Sistes have endorsed the convlussons of the TPOC
LASR, and in view of mounting evidence of human nights harm due to climate change, States
have an incoatrovertible duty vnder buman rights Taw o ake effective olimuse action. The
onis i on the Stute 1o explain how s climste measires sre consistent with keeping warmng
below 1.3°CF

¥ Addvisery Optnion OC-ZV 18, seprer note 68, ot paras, 130, 133, 142, 18I see afse Tlaor v Howsania, no.
GTOTRAOL, pars. 107 {2009}

® Bverill, supre niote 88, ot peras. J82.97, 227,

¥ Elegemdo, supro note 33 of purs. TS,

¥ Friends of the Feish Envivormment v, The Government of Irefond & Ors. 20201 TESC 49 paras. 6,18, 646,
6AT,

# See, e, Toagken amd Others, supra note 2, s pars, T Advisory Oplsion OC- 23R, sepra poe $8, @
parss, 24E. 24200-( gy Buvordl, supra sote %, at para, 2688, Friends of the frich Ewviromment, supra note 92,
at pare. 521,

W New, eg., Friemds of the Irish Envivosegent. supea note 92, ar parss. 640847 {noting that coarbon rensoval
s “undoubtedly ... uscertain on the basis of coment keoowledps” and quashing the Siste’s National
Mitlgation Plar due i part &0 8 failure o enpble the public o know "what curent thinking is sod. indeed,
form u judgmont both oo whether the Plan is realistic and whether the svpes of techmodogy considered i the
Plan are appropriste sod Likcly to be effoctive™.

¥ See Fadvyeva v, Russio, supra pote 73, ot para. 1280 Bupheli of of. v. Georgla, no. 3839205, para. 76
{2 T sew glve Urgepda, supre note 33, 8t pary, 7.5.1 Compmune de Gramde-Sentihe, supre pole 85, o pars.
5.
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