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Case Title: Hunter Environment Lobby Inc v Minister for
Planning

Medium Neutral Citation:  [2011] NSWLEC 221

Hearing Date(s): 6 - 24 June 2011
Decision Date: 24 November 2011
Jurisdiction:
Class 3
Before: Pain J
Decision: Approval should in principle be granted to

the project identified in MP 08_0184 subject
to conditions. The terms of several
conditions require further consideration by
the parties before these are finalised. The
parties also need to consider appropriate
timeframes for compliance as referred to in
a number of the conditions. A timeframe to
enable finalisation of conditions will be
discussed with the parties.

Catchwords: APPEAL - objector appeal against Minister's
decision to approve extension of open-cut
and underground coal mine - ecologically
sustainable development principles under Pt
3A of the Environmental Planning and
Assessment Act 1979 - should offset of
scope 1 and 2 greenhouse gas emissions
be required - whether long term impact on
groundwater justified refusal - conditions to
offset baseflow losses - whether remediation
of groundwater possible - impact on
biodiversity required greater connectivity of
offset areas - approval should be granted
subject to amended conditions

-1-

Retrieved from AustLIl on 13 August 2016 at 11:52:26 Verify version


http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/nsw/NSWLEC/2011/221

Signed by AustLII

Legislation Cited:

Cases Cited:

Retrieved from AustLIl on 13 August 2016 at 11:52:26

Energy and Utilities Administration Act 1987
Pt 6A

Environment Protection and Biodiversity
Conservation Act 1999 (Cth)

Environmental Planning and Assessment
Act 1979s 5, Pt3As 75F,s 75H, s 751, s
75J,s75L, s 75R, Pt 4s 79C
Environmental Planning and Assessment
Amendment (Part 3A Repeal) Act 2011 Sch
6A cl 2(1)(a), cl 3(1)

Environmental Planning and Assessment
Regulation 2000 Sch 3

Land and Environment Court 1979 s 17(d), s
39

Local Government Act 1919

Merriwa Local Environmental Plan 1992 cl
9, cl 10(1)

Mid-Western Regional Interim Local
Environmental Plan 2008

National Greenhouse and Energy Reporting
Act 2007

Protection of the Environment
Administration Act 1991 s 6(2)

Protection of the Environment Operations
Act 1997

State Environmental Planning Policy (Major
Projects) 2005 Sch 1, cl 5(1), cl 6(1)

State Environmental Planning Policy
(Mining, Petroleum Production and
Extractive Industries) 2007 cl 2, cl 12, cl 14
Threatened Species Conservation Act 1995
Pt 7A s127S,Sch 1 Pt1 Sch 2 Pt 1

Aldous v Greater Taree City Council [2009]
NSWLEC 17; 167 LGERA 13

Allen Commercial Constructions Pty Ltd v
North Sydney Municipal Council [1970] HCA
42; (1970) 123 CLR 490

Associated Provincial Picture Houses Ltd v
Wednesbury Corporation [1948] 1 KB 223;
[1947] 2 All ER 680

Botany Bay City Council v Saab Corporation
Pty Ltd [2011] NSWCA 308

Dogild Pty Ltd v Warringah Council [2008]
NSWLEC 53; (2008) 158 LGERA 429

Gales Holdings Pty Ltd v Tweed Shire
Council [2008] NSWLEC 209

Gerroa Environment Protection Society Inc v

2.

Verify version


http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/nsw/NSWLEC/2011/221

Signed by AustLII

Texts Cited:
Category:

Parties:

Representation

- Counsel:

- Solicitors:

Retrieved from AustLIl on 13 August 2016 at 11:52:26

Minister for Planning [2008] NSWLEC 173
Gray v Minister for Planning [2006]
NSWLEC 720; (2006) 152 LGERA 258
Ironstone Community Action Group Inc v
NSW Minister for Planning [2011] NSWLEC
195

Lake Macquarie City Council v
Hammersmith Management Pty Ltd [2003]
NSWCA 313; 132 LGERA 225

Macquarie International Health Clinic Pty
Limited v Sydney South West Area Health
Service [2010] NSWCA 268

Minister for Planning v Walker [2008]
NSWCA 224; (2008) 161 LGERA 423
Newbury District Council v Secretary of
State for Environment [1981] AC 578; [1980]
1Al ER731

Pyx Granite Co Ltd v Ministry of Housing
and Local Government [1958] 1 QB 554
Ulan Coal Mines Ltd v Minister for Planning
[2008] NSWLEC 185; (2008) 160 LGERA 20
Western Australian Planning Commission v
Temwood Holdings Pty Ltd [2004] HCA 63;
(2004) 221 CLR 30

Westfield Management Ltd v Perpetual
Trustee Company Ltd [2006] NSWCA 245

Principal judgment

Hunter Environment Lobby Inc (Applicant)
Minister for Planning (First Respondent)
Ulan Coal Mines Ltd (Second Respondent)

Mr P Clay (Applicant)
Ms A Mitchelmore (First Respondent)
Mr A Galasso SC with Mr R Beasley
(Second Respondent)

Environmental Defender's Office Ltd
(Applicant)

Department of Planning, Legal Services
(First Respondent)

McCullough Robertson Lawyers (Second

-3-

Verify version


http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/nsw/NSWLEC/2011/221

Signed by AustLII

Respondent)

File number(s): 10998 of 2010
Decision Under Appeal

- Court / Tribunal:

- Before:

- Date of Decision:

- Citation:

- Court File Number(s)

Publication Restriction:

JUDGMENT

This is an objector appeal under s 75L of the Environmental Planning and
Assessment Act 1979 (the EPA Act) against the approval by the Minister
for Planning (the Minister) of the consolidation and expansion of the
Second Respondent's (Ulan) existing coal mine project (the project) on 15
November 2010 subject to numerous conditions. | thank Commissioner
Pearson for her assistance. The Applicant, the Hunter Environment Lobby
Inc (HEL) originally sought an order that major project application number
MP 08 _0184 of Ulan, to consolidate existing development consents into a
single planning approval and to expand its existing mining operations by
way of longwall and open cut mining, be refused on several merit grounds.
Alternatively that it be modified with the imposition of additional or

amended conditions.

The Court went on a view of the mine site and the surrounding area. It

heard evidence at Mid-Western Regional Council Chambers on 10 June
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2011 from seven objectors. Another two objectors gave evidence during

the hearing about why mining in the Ulan area should not be expanded.

3 The project site is at Ulan about 40km north east of Mudgee. The project is
located in the headwaters of the Goulburn River catchment (draining to the
east) and the Talbragar River catchment (draining to the west). The
neighbouring mines are Moolarben and Wilpinjong Coal Mines. The three
mines are surrounded by a combination of large rural properties and
bushland, including areas of significant conservation such as the Goulburn
River National Park, Curryall State Conservation Area, Durridgere State
Conservation Area and Munghorn Gap Nature Reserve. The project site is
17,959ha, of which at least 75 per cent of land area is directly or indirectly
affected by existing or proposed mining operations. There is an existing
underground coal mine in operation. Surface mining has been undertaken
previously. The closest settlement to the project site is Ulan Village,

located 1.5km south of the mine.

4 The mine currently has 27 existing developments consents. The project

approved by the Minister includes:

(i) consolidating its existing development
consents into a single planning approval for
a further 20 years;

(i) expanding its existing underground mining
operations;

(iii) recommencing and expanding its open cut
mining operations;

(iv) increasing its production rate from up to 10
million tonnes of coal a year (Mtpa), as
currently permitted, to 20 Mtpa,

5 The project was considered under Pt 3A as it came within cl 5(1)(a) of Sch
1 of the State Environmental Planning Policy (Major Projects) 2005 at the
time the application was made (confirmed by the Director-General (DG) as
delegate of the Minister in a Record of the Minister's opinion for the
purposes of cl 6(1) of the State Environmental Planning Policy (Major
Projects) 2005 dated 4 September 2009). Part 3A was repealed by the

Environmental Planning and Assessment Amendment (Part 3A Repeal)
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Act 2011, the relevant parts of which commenced on 1 October 2011. As
an approved project itis within the definition of "transitional Part 3A
projects” in cl 2(1)(a) of Sch 6A Transitional arrangements - repeal of Part
3A of the EPA Act. Part 3A continues to apply to this project under cl 3(1)
of Sch 6A.

The appeal is under Pt 3A Div2 s 75L (since repealed). Section 75L
provided:

75L Appeals by an objector

(1) This section applies to a project if:
(a) itis not a critical infrastructure project, and
(b) there has been no approval of a concept plan for the
project under Division 3, and
(c) the project has not been the subject of a review by the
Planning Assessment Commission, and
(d) but for this Part, the project would be designated
development to which the provisions of Part 4 would apply.

(2) For the purposes of this section, an objector is a person who
has made a submission under section 75H by way of objection to
an application for approval under this Division to carry out a
project.

(3) An objector who is dissatisfied with the determination of the
Minister under this Division to give approval to carry out a project
may appeal to the Court within 28 days after the date on which
notice of the determination was given in accordance with the
regulations.

(4) If such an appeal is made, the proponent and the Minister are

to be given notice of the appeal, in accordance with rules of court,
and are entitled to be heard at the hearing of the appeal as parties
to the appeal.

The entitlement to appeal under s 75L arises where a project would have
been designated development if not coming within Pt 3A, is not a critical
infrastructure project, there has not been approval of a concept plan for the
project under Div 3, and the project has not been the subject of Planning
Assessment Commission review. Schedule 3 of the Environmental
Planning and Assessment Regulation 2000 (the EPA Regulation) provides
that open cut coal mines processing more than 500 tonnes of coal per day

or that disturb more than 4ha of land are designated development. The
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proposal satisfies these criteria, has not been declared critical
infrastructure and does not involve a concept plan or Planning Assessment
Commission review. There is no challenge to the Applicant's right to bring

these proceedings.

The Department of Planning wrote to Ulan on 22 October 2008 advising it
of the DG's Environmental Assessment Requirements (DGEARSs) (exhibit
1 vol 1 tab 5). As required by the assessment process in Pt 3A, Ulan
submitted to the DG of the Department of Planning an Environmental
Assessment (EA) dated October 2009 (exhibit 9A) addressing those
matters set out in the DGEARs (s 75F(2), (3)). The DG requested that the
proponent respond to the issues raised in submissions received during the
public exhibition of the EA. Umwelt prepared a response to submissions
on behalf of Ulan. The DG's Environmental Assessment Report, Major
Project Assessment: Ulan Continued Operations Project dated November
2010 (DG's report) (exhibit 1 vol 1 tab 33) was prepared.

Section 75J (now repealed) identifies the Minister's powers of approval. It

provided:

(1) If:
(a) the proponent makes an application for the approval of
the Minister under this Part to carry out a project, and
(b) the Director-General has given his or her report on the
project to the Minister,
the Minister may approve or disapprove of the carrying out
of the project.

(2) The Minister, when deciding whether or not to approve the
carrying out of a project, is to consider:
(a) the Director-General's report on the project and the
reports, advice and recommendations (and the statement
relating to compliance with environmental assessment
requirements) contained in the report, and
(b) if the proponent is a public authority-any advice
provided by the Minister having portfolio responsibility for
the proponent, and
(c) any findings or recommendations of the Planning
Assessment Commission following a review in respect of
the project. [not relevant]
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(3) In deciding whether or not to approve the carrying out of a
project, the Minister may (but is not required to) take into account
the provisions of any environmental planning instrument that would
not (because of section 75R) apply to the project if approved.
However, the regulations may preclude approval for the carrying
out of a class of project (other than a critical infrastructure project)
that such an instrument would otherwise prohibit.

(4) A project may be approved under this Part with such
modifications of the project or on such conditions as the Minister
may determine.

There is no regulation for which s 75J(3) provides.

Section 75R relevantly provided:

(1) Part 4 and Part 5 do not, except as provided by this Part, apply
to or in respect of an approved project (including the declaration of
the project as a project to which this Part applies and any approval
or other requirement under this Part for the project).

(2) Part 3 and State environmental planning policies apply to:
(a) the declaration of a project as a project to which this
Part applies or as a critical infrastructure project, and
(b) the carrying out of a project, but (in the case of a critical
infrastructure project) only to the extent that the provisions
of such a policy expressly provide that they apply to and in
respect of the particular project.

(3) Environmental planning instruments (other than State
environmental planning policies) do not apply to or in respect of an
approved project...

Court's jurisdiction

12

The Court has power to determine the appeal under s 75L pursuant to s
17(d) of the Land and Environment Court 1979 (the Court Act). Under s 39
of the Court Act the Court has all the functions and discretions which the
Minister had in relation to the matter. Accordingly, the Court has the power
to modify, refuse or approve the project unaltered pursuant to s 75J(4).
Section 39(4) states the Court is required to have regard to the EPA Act or
any other relevant Act and instruments made under any such Act, the

circumstances of the case and the public interest . This is a de novo
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hearing (confirmed in Gerroa Environment Protection Society Inc v
Ministerfor Planning [2008] NSWLEC 173).

Non-binding instruments which can be considered

13

14

The State Environmental Planning Policy (Mining, Petroleum Production
and Extractive Industries) 2007 (Mining SEPP) is not a mandatory
consideration but may be taken into account in determining this
application; Ironstone Community Action Group Inc v NSW Minister for
Planning [2011] NSWLEC 195 at [25]. No reliance was placed on s 75R(2)
by the Applicant. While the Applicant does not rely on any SEPP in this
case the aims of the Mining SEPPincl 2, cl 12 and cl 14 were set out inits
submissions. Clause 12 specifies matters a consent authority should take
into account when considering a development application for mining.

Clause 14 provides:

(1) Before granting consent for development for the purposes of
mining, petroleum production or extractive industry, the consent
authority must consider whether or not the consent should be
issued subject to conditions aimed at ensuring that the
development is undertaken in an environmentally responsible
manner, including conditions to ensure the following:

(a) that impacts on significant water resources, including
surface and groundwater resources, are avoided, or are
minimised to the greatest extent practicable,

(b) that impacts on threatened species and biodiversity, are
avoided, or are minimised to the greatest extent
practicable,

(c) that greenhouse gas emissions are minimised to the
greatest extent practicable.

(2) Without limiting subclause (1), in determining a development
application for development for the purposes of mining, petroleum
production or extractive industry, the consent authority must
consider an assessment of the greenhouse gas emissions
(including downstream emissions) of the development, and must
do so having regard to any applicable State or national policies,
programs or guidelines concerning greenhouse gas emissions.

Environmental planning instruments (EPIs) other than State environmental

planning policies may be taken into account (under s 75J(3)) but are not

binding under s 75R(3). Consequently, the Mid-Western Regional Interim

Local Environmental Plan 2008 ( Mid-Western Regional LEP ) and the
-9-
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Merriwa Local Environmental Plan 1992 (Merriwa LEP) can be taken into

account.

15 The project site is zoned 1(a) General Rural and 1(f) Rural Forest under
the Merriwa LEP. Mining is permissible in both these zones with
development consent. The majority of the project site is zoned 1(a)
General Rural under the Merriwa LEP. The objectives of the 1(a) General
Rural Zone are set out in clause 9 of the Merriwa LEP as follows:

a) to encourage the productive and efficient use of land for
agricultural purposes,

b) to prevent inappropriate development of prime crop and pasture
land for the purposes other than agriculture,

c) to protect, conserve and enhance the natural and scenic
resources of the Shire,

d) to control subdivision of land having regard to the efficient use
of land for the purposes of agriculture, and

e) to ensure that the type and intensity of development is
appropriate, having regard to the characteristics of the land, the
rural environment and the cost of providing services and
amenities.

16 Clause 10(1) of the Merriwa LEP also provides that:

the Council shall not consent to an application to carry out
development on land within Zone No 1(a), 1(c) or 1(d) unless it
has made an assessment of that development in relation to the
following general principles:
a) the development should be generally compatible with
the suitability and capability of the land on whichiit is to be
carried out, as indicated on maps prepared by the
Department of Agriculture, and the Soil Conservation
Service of the New South Wales, which are deposited in an
office of the Council;
b) the development should not materially reduce the
agricultural production of the land on which it is to be
carried out, or of the adjoining land;
c) the development should be of a type compatible with the
maintenance and enhancement, as far as practicable, of
the existing rural and scenic character of the Shire;
d) the development should not adversely affect the future
recovery of known or prospective areas of valuable
deposits of minerals, coal, petroleum, sand, gravel or other
extractive materials;
e) the development should not have the possible effect of
creating demands for unreasonable or uneconomic
provision or extension of services by the Council.

-10 -
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18

The project site is zoned Agriculture and Conservation under the Mid-
Western LEP. Mining is permissible in these zones with development
consent. The objectives of the Agriculture Zoning under the Mid-Western
LEP are, amongst other things, to protect and maintain land for agriculture
and other rural purposes. The objectives of the Conservation Zoning under
the Mid-Western LEP include the conservation of areas of environmental
significance, biological diversity and native vegetation corridors, the
prevention of development that could destroy or damage areas of
environmental, social or cultural significance, to ensure that development
within this zone adjoining land within the Natural Areas Zone is compatible
with the management objectives for that land, to ensure that development
allowed in the zone will not adversely affect the environmental sensitivity of
land in the zone and to prevent development which might adversely affect

such historical and archaeological significance of the areas identified.

The approval granted by the Minister (exhibit 16A) is subject to a number
of conditions ordered in different schedules. Schedule 2 refers to
administrative conditions. Schedule 3, environmental performance
obligations, includes conditions 1 to 56 concerning noise, blasting, air
quality and greenhouse gas (GHG), meteorological monitoring,
subsidence, soil and water, biodiversity, heritage, transport, waste and
rehabilitation (a number of these conditions are the focus of the Applicant's
appeal). Schedule 4 identifies additional procedures. Schedule 5 deals
with environmental management, reporting and auditing. Various plans are
annexed to the approval. Consolidated draft conditions of approval were

filed identifying agreed and disputed proposed conditions after the hearing.

Application of Ecologically Sustainable Development (ESD) principles in Pt

3A
19

The Applicant submits that the principles of ESD must be applied,
particularly the principles of inter-generational equity and conservation of
biological diversity and ecological integrity. The Respondents deny that the
project is inconsistent with the principles of ESD. The Minister also denies

that the principles of ESD are mandatory considerations.
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20

21

| have broad discretion to consider the project under Pt 3A within the
scope and purpose of the EPA Act. ESD principles are part of the
objectives of the EPA Actin s 5. The principles of ESD identified in s 6(2)

of the Protection of the Environment Administration Act 1991 are that:

... Ecologically sustainable development can be achieved through
the implementation of the following principles and programs:
(a) the precautionary principle-namely, that if there are threats of
serious or irreversible environmental damage, lack of full scientific
certainty should not be used as a reason for postponing measures
to prevent environmental degradation. In the application of the
precautionary principle, public and private decisions should be
guided by:
(i) careful evaluation to avoid, wherever practicable,
serious or irreversible damage to the environment, and
(if) an assessment of the risk-weighted consequences of
various options,
(b) inter-generational equity-namely, that the present generation
should ensure that the health, diversity and productivity of the
environment are maintained or enhanced for the benefit of future
generations,
(c) conservation of biological diversity and ecological integrity-
namely, that conservation of biological diversity and ecological
integrity should be a fundamental consideration,
(d) improved valuation, pricing and incentive mechanisms-namely,
that environmental factors should be included in the valuation of
assets and services, such as:
(i) polluter pays-that is, those who generate pollution and
waste should bear the cost of containment, avoidance or
abatement,
(ii) the users of goods and services should pay prices
based on the full life cycle of costs of providing goods and
services, including the use of natural resources and assets
and the ultimate disposal of any waste,
(iii) environmental goals, having been established, should
be pursued in the most cost effective way, by establishing
incentive structures, including market mechanisms, that
enable those best placed to maximise benefits or minimise
costs to develop their own solutions and responses to
environmental problems.

Section 39(4) of the Court Actimposes a general requirement to take into

account the public interest in dealing with an objector appeal under s 75L

can be a relevant consideration in my decision. Strictly speaking, | do not
need to determine if these are a mandatory relevant consideration in order

to determine the merits of this case. In Ministerfor Planning v Walker
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[2008] NSWCA 224; (2008) 161 LGERA 423 in the context of judicial
review proceedings of the Minister's determination of a concept plan
approval under Pt 3A, Hodgson JA stated at [39] - [44] that it was
mandatory for the Minister to consider the public interest, however this did
not mean that it was mandatory to have regard to any particular aspect of
the public interest, such as one or more of the principles of ESD. In that
case it was found at [62] that as the Minister did not consider principles of
ESD at the concept plan approval stage, the Minister was required to
consider these if a project approval was sought. By analogy his Honour
stated at [42] - [43] that a similar obligation to consider the public interest
when making a decision under s 79C of the EPA Act, that the public
interest embraces ESD principles. See also Aldous v Greater Taree City
Council [2009] NSWLEC 17; 167 LGERA 13 where Biscoe J stated at [40]
that it was mandatory for the consent authority to take into account ESD
principles under s 79C. Walker at [62] in particular supports the conclusion
that ESD principles are a mandatory relevant consideration for project

approvals under Pt 3A.

Ulan's submissions on economic benefits and importance of mining

22

Before considering the environmental issues raised by the Applicant other
matters raised by Ulan should be identified as these are relevant to an
assessment which considers ESD principles, which requires the balancing
of environmental, economic and social factors. Little time was spent at the
hearing on the economic benefits of the project as the evidence
summarised below is largely uncontested. Ulan submitted that m ining is
directed to undoubtedly valuable resources which are immovable. There
are specific legislative indicators that recognise the importance of the
location of a resource when it comes to making decisions. For example,
the Mining Act 1992 establishes that if there is a mining lease granted in
relation to land, subject to certain exemptions, the mine will go ahead. It is
also recognised in Pt 7A of the Threatened Species Conservation Act

1995 (the TSC Act) which sets up the biobanking regime and prohibits any
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intervention on land that is reserved for biobanking except where there is a

mining or a petroleum lease granted, per s 127S .

Mr Brown (economic benefits)

23

Ulan read the affidavit of Mr Brown, a partner with Deloitte Touche
Tomatsu and Director of Deloitte Access Economics, filed 18 May 2011
attaching his expert report dated May 2011. Mr Brown estimates that the
direct increase in economic activity as a result of the project will be
$11,965 million for the life of the mine. The total estimated direct economic
contribution of the mine (including current operations worth $2,516 million)
is $14,481 million. The total estimated increase in economic activity
including indirect effects is $29,718 million. Approximately $2,962 million of
the estimated economic activity (25 per cent of the total benefit) resulting
from the mine accrues to Mudgee and benefits also accrue to Gulgong and
other parts of the Mid West region. The project will generate an additional
296 full time equivalent jobs per annum, on average, over the life of the
mine, directly, and an additional 885 jobs indirectly, totalling 1,181 jobs.
The total increase in taxes to the NSW and Commonwealth governments

attributable to the project is estimated to be $1,849.9 million.

Mr Simes (coal market analysis)

24

Ulan read the affidavit of Mr Simes, Senior Associate at Wood Mackenzie
Pty Ltd, filed 24 May 2011 attaching his expert report. Based on the Wood
Mackenzie supply demand analysis it is reasonable to expect coal
supplied by one or more of a range of coal supply regions worldwide will
replace any coal not produced by Ulan. In response to par 6.2(a) of
Professor Jones' report (earth sciences expert called by the Applicant)
(which states that there is no evidence this project replaces other more
polluting sources) Mr Simes stated that Ulan coal produces less carbon
dioxide emissions per unit of energy than other coals. Alternate coals

would produce a similar or a higher level of carbon dioxide emissions.

JER Jones and Simes (coal market analysis)
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26

In their joint expert report filed on 2 June 2011 (exhibit 5), Professor Jones
and Mr Simes agreed that the projected demand for coal is robust in the
current economic environment and that if coal from Ulan was not supplied

alternative sources of similar quality coal could be supplied.

Ulan submitted that in part the project was driven by the "clear need for the
development of new coal deposits, for at least the foreseeable future, to
meet society's basic energy needs": DG's report, exhibit 1 vol 1 tab 33 p
702. There will be a significant boost to the economies of the towns of
Mudgee and Gulgong: DG's report, exhibit 1 vol 1 tab 33 p 668; Mr
Brown's report exhibit 8A, annual report of Xstrata exhibit 24A p 67.
Further, a payment of $3.475 million will be made to the Mid-Western
Regional Council for community infrastructure, and a further $50,000 per
year for 21 years for the maintenance of Cope Road (see O'Brien's

affidavit below at par 29).

Ulan's submissions/evidence on benefits of single modern consent

Mr O'Brien (consents, commitments)

27

Ulan read the affidavit of Mr O'Brien filed on 3 May 2011 (exhibit 7A). Mr
O'Brien has been employed as Group Environment and Community
Manager at Xstrata Coal New South Wales since October 2005. Ulan is a
joint venture between Xstrata Coal Pty Limited and Mitsubishi
Development. Ulan currently operates under five major development
consents granted under Pt 4. In all there are at least 27 development
consents and modifications. Underground mine number 1 began
production in 1941 and underground mine number 2 was developed in
1957. In 1981 the first major mine expansion, stage 1, was approved
pursuant to Pt4 of the EPA Act which enabled the first open cut operations
to commence. In October 1985 stage 2 development for new underground
mines (numbers 3 and 4) were approved under Pt 4. This included a
western expansion to the existing open cut mine which was approved in
1981. In 1993 stage 3 development, involving the extension of
underground mining to the north and west, including mining in the area

now known as Ulan West, was approved under Pt 4. In 1999 stage 4
-15 -
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28

development, involving the extension of underground mine number 3,
additional mine workings in Ulan West and construction of associated
surface facilities in support of mining lease application 80, was also
approved under Pt4. In 2005 approval was granted under Pt 4 for
additional works to maximise the efficiency of coal recovery and handling
associated with the existing open cut and underground operations.
Attached to Mr O'Brien's affidavit was a table of development consents. On
15 November 2010 approval was granted under Pt 3A for, inter alia,
streamlining of the approved framework for the total Ulan operations,
approval to continue mining in underground mine number 3 and Ulan West
under a modified mine plan for 21 years (to 2031), increase the coal
production limit of 10Mtpa to 20Mtpa, and continue mining operations 24

hours a day, 7 days a week.

Discussions have taken place since 2004 between the Department of
Planning and Ulan about the mutual benefits of having a single
consolidated consent. Ulan will be operating under the current statutory
regime which is far more rigorous than under development consents
granted shortly after 1980. Stringent obligations are imposed in relation to
managing, monitoring, mitigating, reporting and auditing the environmental
performance of all operations. In relation to GHG emissions, Ulan is
required to implement all reasonable and feasible measures to minimise
the release of these emissions from the site (condition 18) and prepare
and implement an air quality and GHG management plan (condition 22).
This Plan has been submitted to the DG for approval. Ulan must do the
following in relation to water resources: offset more than negligible loss of
baseflow caused by the project to surrounding watercourses (condition
29); provide compensatory water supply to any owner of privately owned
land whose water entittements have been adversely impacted as a result
of the project (condition 30); remediate the Goulburn River diversion; and
create and implement a water management plan (conditions 34 to 40). The

project approval will also be beneficial in terms of biodiversity.
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30

31

Operating under the project approval Ulan entered into a planning
agreement with the Mid-Western Regional Council to provide $4.525
million over the life of the project comprising of $3.475 million to a
community infrastructure fund (of which an initial payment of $2.050 million
has been made) and $1.05 million toward the maintenance of Cope Road

(in 21 payments of $50,000 per year).

Ulan has already taken action in accordance with and in reliance upon the
project approval including mobilising a project team, commencing
preparatory work, drafting management plans and executing contracts with
suppliers, contractors and consultants. By entering into these contracts
Ulan has committed to a capital expenditure in excess of $420 million. As
at 31 March 2011 Ulan had spent in excess of $40 million in fulfilment of

contractual obligations.

Ulan's counsel submitted that the homogenous approval replaces the
current patchwork quilt of consents . It brings more stringent environmental
conditions than those that apply to the existing consents in relation to, inter
alia, noise, air quality, GHG emissions, water management, and ecology;
see the affidavit of Mr O'Brien at par 34 to 87. Another benefit of
consolidation, which was identified by Ulan and the Department as a
reason for consolidation of the consents, is improved reporting and
environmental performance: exhibit 9A vol 1 section 2.1. | accept that
there are benefits in having a single approval granted under Pt 3A with
more stringent environmental conditions but note that greater impacts will

also occur with the mine expansion if approved.

Applicant's issues

32

The Applicant's case changed in the course of the hearing. In opening its
counsel submitted that the application should be refused due to the
environmental impacts of the project on ground and surface water, loss of
biodiversity and the level of GHG emissions produced. There was less

strident oppositionin closing and the focus of the Applicant's case was
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largely on proposed conditions the Applicant argued should be imposed to
ameliorate biodiversity and GHG emissions impacts, not all of which are
agreed by the Respondents. In closing the Applicant continued to contend
that the project should be refused because of the very long-term impact on
groundwater unless conditions were imposed requiring replenishment of
groundwater and greater offsetting of baseflow losses. As some of the
conditions the Applicant seeks to impose are novel, particularly in relation
to measures to offset GHG emissions, it is necessary to consider the

Court's powers to impose conditions if development consent is granted.

Anthropogenic climate change/GHG emissions

33

In opening the Applicant submitted that the project will exacerbate global
anthropogenic climate change and increase Australia's contributions to
GHG concentrations in the atmosphere, contrary to the principle of inter-
generational equity and the conservation of biological diversity and
ecological integrity. The particulars in the statement of facts and
contentions are that:

(a) The Project as approved permits the mining of up to 20 million
tonnes of coal per year;

(b) All of the coal extracted from the Project site will be burnt in
thermal combustion to produce electricity in coal fired power
stations;

(c) The burning of coal produces carbon dioxide;

(d) Carbon dioxide, once emitted, is dispersed throughout the
global atmosphere and it remains in the atmosphere for, on
average, approximately 100 years;

(e) Carbon dioxide is a greenhouse gas and currently makes the
largest contribution to anthropogenic climate change of all
greenhouse gases;

(f) Anthropogenic climate change is having, and will continue to
have, environmental, economic and social impacts of a serious
and irreversible kind across NSW and throughout Australia and
globally,

(9) The Project will emit scope 1, 2 and 3 greenhouse gas
emissions totalling 28.7 million tonnes of carbon dioxide
equivalents (TCO2-e) each year;

(h) Over the 20 year lifetime of the Project, the Project will emit
scope 1, 2 and 3 greenhouse gas emissions totalling 575 million
tonnes of carbon dioxide equivalents (TCO2-e);

(i) Scope 1 GHG emissions are direct emissions;

(j) Scope 2 GHG emissions are indirect emissions from the
consumption of purchased electricity;
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34

(k) Scope 3 GHG emissions are other indirect emissions and
includes emissions generated from the burning of coal; [note:
domestically and internationally]

() The emissions from the burning of coal from the Project are
scope 3 emissions for the Project and are also scope 1 and 2
emissions for the organisation or country that burns the coal;

(m) Approximately 81% of the coal extracted by the Project will be
burnt in overseas countries. The greenhouse gas emissions from
that coal is reported as the Project's scope 3 emissions, but will
also be reported internationally as that country's scope 1 and 2
emissions;

(n) Approximately 19% of the coal extracted by the Project will be
burnt in Australia. The greenhouse gas emissions from that coal is
reported as the Project's scope 3 emissions, but will also be
reported nationally as Australia's scope 1 and 2 emissions;

(o) Approximately 6% of the coal extracted by the Project will be
burnt in NSW. The greenhouse gas emissions from that coal is
reported as the Project's scope 3 emissions, but will also be
reported at a State level as NSW's scope 1 and 2 emissions;

(p) Domestic use of coal from the Project will generate 5.2 million
tonnes of carbon dioxide equivalents (TCO2-e) each year. The
Project's scope 3 emissions, reported nationally as Australia's
scope 1 and 2 emissions, will increase Australia's contribution to
global greenhouse gas emissions by 1.3% per annum;

(q) Combustion of coal from the Projectin NSW will generate 1.4
million tonnes of carbon dioxide equivalents (TCO2-e) per annum.
The Project's scope 3 emissions, reported at a State level as
NSW's scope 1 and 2 emissions [where coal burned for domestic
use], will increase NSW's contribution to global greenhouse gases
by 0.8% per annum;

(r) Ulan has failed to quantify the Project's GHG emissions in the
context of Australia's international commitments to reduce GHG
emissions, in particular, the agreement of the parties to the
Copenhagen Accord that to avoid dangerous anthropogenic
climate change deep cuts in global emissions are required to limit
the increase in global temperature to 2 degrees celsius;

(s) Ulan has not addressed measures that would be implemented
to avoid, minimise, mitigate and or offset the scope 3 impacts of
the Project;

(t) The DGRs required the proponent to provide a detailed
assessment of the key issues specified, which included a
quantitative assessment of the potential scope 1, 2, and 3 GHG
emissions and qualitative assessment of the potential impacts of
those emissions on the environment, and a description of the
measures that would be implemented to avoid, minimise, mitigate
and or offset the potential impacts of the Project.

In closing submissions the Applicant no longer sought refusal of the project
because of the extent of scope 1 (direct), 2 (indirect) and 3 (byproduct of
coal burning) emissions (identified in contentions (i), (j), (k), (1), (m), (n), (0)

(p), () It sought conditions requiring an offset for scope 1 and 2
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emissions as the appropriate means of mitigating these impacts. No
condition requiring offsetting measures for scope 3 emissions was sought.
This was a substantial change in the focus of its case as much of the
evidence and submissions focussed on scope 3 emissions which are by

far the largest component of GHG emissions attributable to the project.

Existing and proposed draft conditions for GHG emissions

Existing condition 18 is as follows:

Greenhouse Gas Emissions

The Proponent shall implement all reasonable and feasible
measures to minimise the release of greenhouse gas emissions
from the site to the satisfaction of the Director-General.

Existing condition 22 provides:

Air Quality & Greenhouse Gas Management Plan

The Proponent shall prepare and implement a detailed Air Quality
& Greenhouse Gas Management Plan for the project to the
satisfaction of the Director-General. This plan must:

(a) be prepared in consultation with OEH and Council, and
submitted to the Director-General for approval within 3
months of the date of determination by the Land and
Environment court in proceedings no 10998 of 2010;

(b) describe the measures that would be implemented to
ensure compliance with conditions 17-21 of this schedule,
including a real-time air quality management system that
employs reactive and proactive mitigation measures; and
(c) include an air quality monitoring program, that uses a
combination of real-time monitors, high volume samplers
and dust deposition gauges the evaluate the performance
of the project, and includes a protocol for determining
exceedances with the relevant conditions of this approval.

Note: The effectiveness of the Air Quality & Greenhouse Gas
Management Plan is to be reviewed and audited in accordance
with the requirements in Schedule 5. Following these reviews and
audits, the plan is to be revisedto ensure it remains up to date
(see Condition 4 of Schedule 5).

The Applicant proposed the following alternative conditions which the

Respondents entirely oppose:

18A. While the project is in operation, the Proponent must submit
for approval, by 31 August each year, a report to the Director-
General on the Scope 1, 2 greenhouse gas emissions associated
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Evidence

with the project over the preceding financial year, including an
assessment of the efficacy of the minimisation and mitigation
actions described in the Air Quality and Greenhouse Gas
Management Plan. Prior to approving the report, the Director-
General must be satisfied that the emissions are within 5% of the
scope of the original emissions budget projection, and can instruct
the report to be amended and the Proponent must comply with any
such instruction.

18B. If the report at condition 18A indicates that the total
emissions budget, as estimated for the Environmental Assessment
for the project, will be exceeded, the proponent shall be required to
mitigate or offset the additional emissions.

18C. The Proponent must purchase and surrender Gold Standard
Certified Emission Reductions (GS-CERs), or Australian Carbon
Credit Units (ACCUs), to offset the Scope 1, 2 greenhouse gas
emissions associated with the project that are identified in a report
approved by the Director-General under condition 18A. The
Proponent must acquire the offsets within one month of the
approval of the report under condition 18A.

18D. The Proponent must provide documentation, to the
satisfaction of the Director-General, to demonstrate compliance
with condition 18B. This documentation must be provided within
two months of the approval of the report under condition 18A.

18E. The Director-General can waive compliance with the
requirement to report on, and offset, the Scope 1, 2 greenhouse
gas emissions of the project under conditions 18A, B, C and D if
he/she is satisfied that:

(i) a financial or regulatory liability has been imposed under
another law (of any jurisdiction) in relation to the relevant
emissions; and

(ii) the liability is appropriate having regard to ecologically
sustainable development and the risks posed by climate change.

Amended condition 22(b) would require the proponent to prepare and
implement a detailed air quality and GHG management plan for the project

to the satisfaction of the DG. This plan must:

(b) describe the measures that would be implemented to minimise
and mitigate the greenhouse gas emissions associated with the
project.
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39 Expert evidence as to the GHG emissions of the project, and impacts of
those emissions, was given on behalf of the Applicant by Professor Roger
Jones and Mr Andrew Macintosh, and on behalf of Ulan by Dr Hugh
Saddler and Mr David Blyth. Much of this evidence was directed to the
Applicant's contentions that the volume of scope 1, 2 and particularly 3
emissions justified refusal or at least required substantial offset provisions.
Evidence of the NSW government's approach to the assessment and
regulation of GHG emissions of coal mines in NSW was given by Mr David
Kitto, Director of the Mining and Industry Assessment Branch of the

Department of Planning and Infrastructure.

Mr Blyth

40 Mr Blyth is Principal, SEE Sustainability Consulting, and has qualifications
in environmental studies and economics. Mr Blyth prepared the Energy
and Greenhouse Gas Assessment that was Appendix 14 in the
Environment Assessment provided by Ulan as part of its application for the
project approval. Mr Blyth's Statement of Evidence (exhibit 4A) provides a
quantitative assessment of potential scope 1, 2 and 3 GHG emissions of
the project. Mr Blyth's evidence was that the combined scope 1 and 2
emissions are estimated at 235,986 TCO2-e per annum, including
estimated emissions from explosives and spontaneous combustion and
slow oxidation of coal. The scope 3 emissions from coal transport were
estimated at an annual average of approximately 902,553 TCO2-e per
annum. The scope 3 emissions from the transport and combustion of the
coal produced by the project have been estimated at an annual average of
approximately 28,450,418 TCO2-e per annum. The scope 1 and 2
emissions from the project represent approximately 0.043 per cent of
Australia's total GHG emissions of around 550 million TCO2-e per annum
(2008), and the scope 3 emissions from the transport and combustion of
the coal produced by the project are equivalent to 0.067 per cent of annual

global GHG emissions.

41 Mr Blyth provided an energy and GHG assessment for the previously

approved mining operations, which he based on the assumptions that the
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mine life was 11 years (2011-2021) with no open cut mining and no Ulan

West, and calculated at an average underground production of 6.221

Mtpa, an average yield of 93 per cent, and average run of mine, that is the
coal mixture extracted from the ground, of 6.679 Mtpa (exhibit 23A). The

comparison of GHG emissions between the previously approved mining

operations, and the approved project, is as follows:

Scope 1 : Methane emissions

Scope 1 including emissions

from methane, diesel,
explosives (open cut) and

slow oxidation & spontaneous

combustion (open cut)

Scope 2 : emissions from
electricity consumption

Scope 3 : emissions

associated with on site
activities

Scope 3 : emissions from
new infrastructure

Scope 3 : emissions from

transport of coal including
export

Scope 3 : emissions from
burning the product coal

Retrieved from AustLIl on 13 August 2016 at 11:52:26

Existing approvals

Annual average=24,149
TCO2-e

Total 11 year mine
lifetime= 265,643 TCO2-
e

Annual average=27,591
TCO2-e

Total 11 year mine
lifetime= 303,503 TCO2-
e

Annual average=79,646
TCO2-e

Total 11 year mine
lifetime= 876,107 TCO2-
e

Annual average=16,369
TCO2-e

Total 11 year mine
lifetime= 180,061 TCO2-
e

Annual
average=613,058
TCO2-e

Total 11 year mine
lifetime= 6,743,634
TCO2-e

Annual
average=18,732,211
TCO2-e

Total 11 year mine
lifetime= 206,054,317
TCO2-e
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Annual average=88,243
TCO2-e

Total 20 year mine
lifetime=1,746,866
TCO2-e

Annual
average=104,833 TCO2-
e

Total 20 year mine
lifetime=2,096,663
TCO2-e

Annual average=
131,153 TCO2-e

Total 20 year mine
lifetime=2,623,053
TCO2-e

Annual average=27,582
TCO2-e

Total 20 year mine
lifetime=551,650 TCO2-
e

96,321 TCO2-e

Annual

average=902,553 TCO2-
e

Total 20 year mine
lifetime=18,051,068
TCO2-e

Annual
average=27,577,865
TCO2-e

Total 20 year mine
lifetime=551,557,310
TCO2-e
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Mr Blyth's evidence was that the project's predicted energy and GHG
indices for on site activities are significantly lower than the Australian coal
mining averages, so that if the demand is filled from an alternative supply
the GHG impacts are likely to be greater (exhibit 4A, 3.2(d)). In oral
evidence, Mr Blyth commented that in modelling the impacts for scope 1, 2
and 3 emissions, Professor Jones had overstated the potential impacts
associated with scope 1 or scope 1 and 2 combined. The current national
programs for reporting GHG emissions require reporting of scope 1 and
scope 2 emissions, and the proposed Carbon Pollution Reduction Scheme
(CPRS) brought that back to scope 1 emissions: every party has
responsibility to pay for the emissions for which they are directly
responsible and control and manage. While there is no direct carbon price
at the moment, Ulan is a member of the Commonwealth Government's
Energy Efficiency Opportunities Program which requires organisations to
look at how they use energy and what are the opportunities for using
energy more efficiently. Ulan is also a participant in the NSW
Government's Energy Savings Action Plan Program (ESAP) which is

looking at the energy use of the facility.

Professor Jones

42

Professor Jones is a Professorial Research Fellow at the Centre for
Strategic Studies, Victoria University, and has qualifications in earth
science and environmental engineering. He has worked as a research
scientist in the Climate Risk and Integrated Assessment, Climate Impact
Group of the CSIRO, and more recently as principal research scientist in
the Risk, Adaptation and Policy Team of the Climate Change Research
Group, Centre for Australian Weather & Climate Research. Professor
Jones addressed the marginal impacts of the estimated GHG emissions
from the project. In his Statement of Evidence (exhibit E) Professor Jones
separated the projected emissions into three categories: emissions directly

under control of the mining operation, those incorporated into Australia's
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national emissions, and international emissions that would fall under the
various countries that import and consume the coal, including bunker fuels
used in shipping (exhibit E, p3) (essentially scope 1, 2 and 3). Professor
Jones used three emission scenarios to explore the changes to the global

climate system of emissions from the project:

(1)a high emission scenario (Garnaut reference), being a "business as
usual" scenario that factors in high emissions growth to 2100 based on
recent global trajectories;

(2)a medium emissions scenario (MEP2030) that factors the Copenhagen
Accord emission reduction pledges into current growth but contains no
further policy interventions until 2030 when a minimum emissions path is
followed through to 2100;

(3)a low emissions scenario (MEP2010) where undertakings additional to
Copenhagen Accord pledges are implemented to 2020 followed by strong

climate policy thereafter.

In oral evidence Professor Jones explained that those scenarios were
used as input into a simple climate model that had been used in the
temperature projections by the Intergovernmental Panel on Climate
Change (IPCC). These gave an estimate of the change in temperature for
the additional scope 1, 2 and 3 emissions projected for the project by
putting emissions from a number of GHG into a simple carbon cycle model
to estimate what the concentrations are into the atmosphere. This is
converted into radiative forcing in the atmosphere and then converted into
temperature. That model also provided estimates of sea level rise. He
used a 3 degrees climate sensitivity, being the median estimated by the
IPCC, and on that basis the high emissions scenario reached a mid range
estimate of about 5 degrees by 2100. One of the targets for international
treaties is to avoid exceeding 2 degrees from pre-industrial levels, and so
he included a scenario initially designed to do that. This would require
entering into very stringent emissions policy from 2010 in order to achieve

that. To cope with the uncertainties of estimating global temperatures, he
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45

46

had also used 6 degrees climate sensitivity and 1.5 degrees climate

sensitivity in the modelling.

Professor Jones used three ways of measuring the marginal impacts of

action affecting emissions, being:

1.aggregated economic impacts: impacts aggregated at the global scale
and measured economically, the impacts ranging from market impacts to
total economic value;

2.social cost of carbon: marginal impacts measured as the social cost of
carbon defined as the net present value of the incremental damage due to
a small increase in carbon dioxide emissions;

3.key wvulnerabilities and tipping points: changes in the likelihood of
exceeding critical thresholds, including loss of large ecosystems, loss of
ice sheets such as the Greenland and West Antarctic Ice Sheets, climate-
driven loss of security in a significant region or harm to a key economic

region such as a coastal megacity.

In oral evidence Professor Jones explained that aggregated economic
impact can be determined either by collecting impact studies and adding
the numbers up. Alternatively by matching temperature and rainfall with
current yields for that around the globe and calculating that if the average
temperature in this region is 12 degrees and the income from that activity
is X, and the average temperature in another location is 14 degrees and
the average income is Y, that moving from 12 to 14 degrees will move
income from X to Y. Professor Jones acknowledged that both methods
have a lot of assumptions and tend to be very general, and there have

been a limited number of models that have used those techniques.

The social cost of carbon is used to model changes from the proposed
development by making a marginal change in a scenario and estimating
the changes from that, which provides an estimate per tonne of carbon

dioxide or CO2-e. The social cost of carbon can use the aggregated
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economic impact figures, or, as was done in the Stern review, to estimate
the changes in welfare according to a number of different metrics that
included direct market costs, then look at indirect costs, the risk of
catastrophe. On that analysis Stern determined that there was a potential
for a loss of up to 20 per cent of global welfare, starting between up to
approximately 5 per cent for direct costs. That approach, and the discount
rates used in his modelling, were contentious. However, social costs of
carbon are being used in a number of jurisdictions, most notably in the UK
where they are applying the social cost of carbon to a number of different
projects. At 2.18 of his Statement of Evidence Professor Jones referred to
studies that have contributed to 223 estimates of the social costs of
carbon, which vary widely because of the range of underlying emission
scenarios driving the damages, rates of economic growth, assumptions as
to welfare distribution and pure and applied rates of time preference. The
median estimates from the entire population converted into ranged from
US$6-US$27 per tonne of carbon dioxide (in 2010 dollars), and the mean
ranged from US$33-US$47 per tonne of carbon dioxide (in 2010 dollars).
In oral evidence Professor Jones explained that a lot of the studies on
which those estimates are based were based on costs around 1995-2000,
and that the social cost of carbon increases as more GHG are emitted, so
that the social costs of GHG to be emitted between 2010 and 2030 would
be higher than equivalent estimates in 1995-2000.

Key vulnerabilities and tipping points could be used to measure the
marginal impacts of action affecting emissions on the basis that something
like the loss of the Greenland ice sheet or the West Antarctic ice sheet
could take place over a very long time, and that it would be very difficult to
cost economically what the human and environmental cost of those would
be. The approach is a precautionary one so that if critical points are likely
to be exceeded it is preferable to avoid exceeding those without
necessarily trying to get the direct economic cost. That approach has
probably contributed most to the construction of the 2 degree limiting
policy which originally came from work done by the German Government.
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Professor Jones analysed the marginal impacts of the projected scope 1, 2

and 3 emissions from the project, being 574,976,019 tonnes of carbon

dioxide with 1 per cent comprising the direct emissions from the project, 19

per cent being emitted within Australia's national jurisdiction, and 80 per

cent being emitted internationally, mainly from burning of the coal.

Professor Jones concluded that while the total emissions from the project

as a proportion of national and global emissions respectively would be

small in percentage terms, the marginal impacts are significant and

contribute to the large externalities projected under climate change (at par
2.31-2.33):

Using a simple climate model and three emissions scenarios
temperature increase at median climate sensitivity peak between
0.0013-0.0015 degrees C around 2040, declining to 0.0009-0.0013
degrees C by 2100 as a result of the project;

Sea level rise, restricted to ocean warming and glacial melt, showed
a rise of 0.020-0.025cm in 2100 for the median climate sensitivity
and 0.010-035cm for the full range as a result of the project;

The marginal cost per tonne of CO2-e emissions due to this
warming was estimated (in 2010 dollars) as being $38-$105 per
tonne CO2 for the median climate sensitivity and medium emissions
scenario and $19-$313 per tonne CO2 for the full range;

Using two critical thresholds for ecological impacts, the thermal
bleaching of coal and risk of species extinction, the area of the
Great Barrier Reef affected ranged from at least 5sq km on all
scenarios to 18sq km, while Australian vertebrates would face a
marginal change in risk ranging from <1 to 5 species across the
various scenarios as a result of the project and assuming a similar
risk profile for Australian insects and plants those results would

scale up by factors of 12 and 3 respectively.
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50

In oral evidence Professor Jones commented that when considering scope
1 emissions alone, the social cost of carbon as estimated for scope 1, 2
and 3 would still hold because that is a marginal cost that has been divided
back per tonne CO2-e. Professor Jones was asked to comment on the
difference between the presently approved extraction under the existing
consents and the proposed extraction over the proposed mine life of 21
years on which he had based his calculations. His opinion was that in
terms of carbon emissions from either the existing or the future mine it was
unsustainable regardless of the other parts of the project and the benefits
that might be derived from it, because every tonne of CO2-e that is emitted
past and present is going to cause damage into the future. There is an
external cost to the benefits that are derived and to be sustainable those

external costs have to be managed in some way.

Professor Jones' analysis of marginal costs in exhibit E was based on
information relating to project emissions broken down into direct project
emissions, domestic emissions (including direct project emissions) and
international emissions, including yearly variations in emissions over the
life of the proposed project (Table 1, exhibit E)). In response to a request
from the Court Professor Jones provided a Supplementary Report (exhibit
L) which addressed domestic scope 1, 2 and 3 emissions, comprising 19
per cent of the total emissions from the project. In preparing this document
Professor Jones repeated the procedure he had used for the full range of
emissions, using the three emission scenarios described at par 42 above.
The revised temperatures averaged 19 per cent of the original warming
across all scenarios, with marginal increases in temperature for the three
scenarios ranging between 0.0002-0.0003 degrees C between 2030 and
2100. Professor Jones noted that the results were "noisier", "as the model
is reaching the limits of its ability to simulate changes of that magnitude
(model precision is 0.0001 degrees C)". The impacts measured as an
absolute change reduced by a similar proportion, with areas of the Great
Barrier Reef exposed to bleaching ranging between 0 and 3sq km, with the
risk at lower temperatures being higher due to the high sensitivity of corals
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to temperature rises. Species at risk ranged from 0 to 1, with the greater
risk associated with higher temperatures due to the greater range of
sensitivities across vertebrate species. Taking the domestic proportion of
total emissions reduced absolute impacts by approximately the proportion
of total emissions applied, however marginal changes per tonne of CO2-e
emitted were broadly the same. Professor Jones described the results of
considering the domestic proportion of total emissions in the following
terms (exhibit L par 1.5):

Absolute impacts are reduced by approximately the proportion of
total emissions applied. However, marginal changes per tonne of
CO2-e emitted are broadly the same. This principle will apply for
any single project or part of a project when assessing marginal
impacts. Higher emissions will register a loss over time, and lower
emissions a benefit due to avoided damages.

51 Professor Jones also provided estimates based on Mr Blyth's calculation
of scope 1, 2 and operational (transport) emissions for the new
development. The total emissions were 15,315,450 TCO2-e, which
comprised 2.66 per cent of the total estimated emissions for the project
(1.6 exhibit L). That volume was below the precision of the simple climate
model previously used to measure impacts, however the results showed
that both warming and absolute impacts scaled proportionally as expected.
On that basis, the impacts of the scope 1, 2 and operation specific scope 3
emissions ranged between 0.00001 and 0.00006 degrees C increase in
global mean air temperature; an increased area of the Great Barrier Reef
at risk of coral bleaching ranged between 0 to 50ha; and species at risk
ranged from <1 per cent to just over 12 per cent of a single species being
put at risk by having its bioclimatic envelope of habitat dislocated from its

current location.

52 Mr Blyth commented on Professor Jones' Supplementary Report (exhibit
L) by letter dated 17June 2011 (exhibit 26A), in which he noted that while it
only modelled the domestic scope 1, 2 and 3 emissions it still included
scope 3 emissions which are outside the control of Ulan. The National
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Greenhouse and Energy Reporting System only requires organisations to
report on scope 1 and 2 emissions and the CPRS only required
organisations to pay for scope 1 emissions. In Mr Blyth's opinion, if only
scope 1 and 2 emissions were modelled then the impacts from those

emissions would be significantly lower than those predicted.

Dr Saddler

53

Dr Saddler is a consultant engaged in issues related to energy policy and
environmental impacts of energy supply and use, including measurement
and mitigation of GHG emissions. Dr Saddler's assessment of the relative
significance of the GHG emissions impacts of the proposed development
was based on information relating to Australia's total national GHG
emissions in 2008-2009 excluding emissions relating to land use, land use
change and forestry. Dr Saddler noted, based on the figures provided by
Mr Blyth, that there would be variations in annual emissions over the life of
the project, peaking in year 5 in which maximum coal production was
expected. Dr Saddler considered that the assessment prepared by SEE
Consulting provided a comprehensive and accurate estimation of
emissions, with the exception of the assumptions used about scope 2
emission factors. In Dr Saddler's opinion the emissions intensity of
electricity from power stations supplying the grid would decline steadily
until 2020 because of the increase in zero emission renewable electricity
resulting from the Large Renewable Energy Target program and an
increase in low emission electricity generation from recently commissioned
gas fired capacity and further new gas fired generation likely to be built
over the next few years. Dr Saddler estimated that reduction was likely to
be at least 10 per cent and possibly more if an emissions pricing policy
comes into force. Dr Saddler considered that while there is bilateral
support for reducing emissions by 5 per cent relative to a 2000 inventory
baseline, that in no way implies an obligation on an individual emitter to
make a proportionate reduction in its emissions. In oral evidence Dr
Saddler's position was that there is a need for a strong policy response

that is coherent.
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Mr Macintosh

54

99

Mr Macintosh, Associate Director of the Australian National University's
Centre for Climate Law and Policy, provided a report dated 15 April 2011
on international obligations relating to the reduction of GHG emissions and
offsetting. He describes the United Nations Framework Convention on
Climate Change , opened for signature 4 June 1992, 1771 UNTS 107
(entered into force 21 March 1994) (UNFCCC), Kyoto Protocol to the
Framework Convention on Climate Change , opened for signature 16
March 1998, 2303 UNTS 148 (entered into force 16 February 2005),
Copenhagen Accord and Cancun Agreements in great detail and explains
Australia's general obligations and specific commitments, at the national
level under these international agreements. In order to promote the
objectives of ecologically sustainable development (as opposed to also
promoting sustainable development in developing countries) he
recommended the use of Gold Standard Certified Emission Reductions
(GS CERs) or Australian Carbon Credit Units (ACCUs), other than
reforestation ACCUs, and stated that Ulan should be required to cancel
the units to prevent their resale. ACCUs are issued to projects that are
approved under the national carbon farming initiative, a statutory-based
offset accreditation system targeted at abatement in agriculture; land use,
land-use change and forestry; and waste sectors. Mr Macintosh reported
that the carbon farming initiative legislation was before the 