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DECISION
Introduction

(1] Contact Energy Limited obtaned from the Auckland Regiond Council the
necessary resource consents to construct and operate a 400MW gas fired combined
cycle power dation a a Ste in South Auckland.




[2] Cdled Otahuhu C, its operation a maximum predicted output would
discharge some 1.2m tonnes per year of carbon dioxide, an unavoidable product of

combustion.

[3] Carbon dioxide is one of the gases colloquidly referred to as “greemhiouse
gases”, which are generdly understood in current scientific opinion to contribute
adverssly to globa climate change. The ar discharge consent granted by the
Regiond Council includes no condition addressng the discharge of any greenhouse
gas.

[4] The Environmenta Defence Society seeks the impostion of a condition on
the ar discharge consent, as specificadly set out in the amended notice of apped and
attached as Annexure 1. This would require Contact, or someone on their behaf, to
offsat dl the carbon dioxide emissons by the planting of trees to act as “carbon-
anks'.

The greenhouse effect

[5] The greenhouse effect is a warming of the eath's surface and lower
amosphere caused by gases such as carbon dioxide, methane, nitrous oxide,
chloroflurocarbons and water vapour. Greenhouse gases were so named because
they act like the outsde covering of a greenhouse, letting the sun’'s energy through to
heet the ground, but preventing it from then escaping to outer space.

[6] The eath’s temperaure is determined primarily by the baance between
incoming energy from the sun and outgoing energy radiated into space. The warmer
the earth, the more energy it radiates. At a certain average temperature, the radiation
is in baance. The “greenhouse effect” is a process by which gases in the
amosphere reduce the outgoing radiation, so warming the planet. This is a naturd
phenomenon. However, human activities have increased the quantity of such gases,
0 enhancing the warming process. This is known as the “enhanced greenhouse

Eﬁ:&t J!.

[71  The increased concentration of carbon dioxide retains more heat near the
eath’'s surface, leading to a possble increase in temperature, though it is but one
factor in the complex phenomenon of climate change. The possble adverse effects
, Of climae change include: sea level rises as well as greater varigbility or frequency
extreme climate events such as, droughts, floods and cyclones, with resultant
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economic, socid, and environmentd cost. This is a amplidic explanation; in redity,
the interacting phenomena are complex.

[8] Carbon dioxide is the greenhouse gas that causes the most widespread public
concern, Not because it is the gas with the greatest warming potential, but because
the humen use of fossl fuels (cod, oil and gas) is adding so much extra to the
amosphere, and because it can dtay there for centuries. There has been a
continuoudy increasing discharge of the gas to amosphere during the 150 years
snce the indudtria revolution. It has been predicted that, if carbon dioxide continues
to increase a such a rate, amospheric concentrations could nearly double from pre-

indugtriad times, by the year 2035.

Carbon snks

[9] There are two important absorbers of carbon dioxide, forests and oceans.
Forests and other biomass are referred to as “carbor SNkS' as they absorb carbon
dioxide. Smpligicdly, planting new forests soaks up the carbon dioxide, but cutting
down forests frees carbon dioxide for release into the atmosphere.

The United Nations Framework Convention on Climate Change and the Kyoto
Protocol

f10] Responding to the global warming threat, the United Nations General
Assembly established the Intergovernmental Negotiating Committee for a
Framework Convention on Climate Change in December 1990. This Committee was
mandated to negotiate a convention containing gppropriste commitments, in time for
Sgnature a the United Nations Conference on Environment and Devedlopment & Rio
de Janeiro in June 1992. The committee adopted the United Nation Framework
Convention on Climate Change on 9 May 1992. The Framework Convention was
open for sgnaiure a the Rio de Janeiro Conference, where it was signed by 154
dates and the European community. It required 50 ratifications for entry into force.
New Zedand dSgned the Framework Convention in June 1992. It ratified the
Framework Convention on 16 September 1993 and was the 34" country to do so.
The Framework Convention came into force on 21 March 1994.

.. [11]  The Framework Convention does not commit dtates to specific limitations on
Sgreenhouse gas emissions; it recognises climate change as a serious threat and




objective; the dabilisation of atmospheric concentrations of greenhouse gases gt a
level that would prevent dangerous anthropogenic interference with the climate
system. This levd is to be achieved within a time frame sufficient to allow
ecosystems to adapt naturally to climate change...and to enable economic
development to proceed in a sustainable manner.

112] In Aride 3, it sats out principles reating to inter and intra generaiona
equity, the needs of developing countries, precaution, cost effectiveness, sustainable
development, and the internationa economy. Reevantly for present purposes is
Article 4(2), by which developed countries’ (including New Zealand) have
undertaken specific commitments to adopt nationalpolicies and take corresponding
measures on the mitigation Of climate change, by limiting its anthropogenic
emissions of greenhouse gases and protecting and enhancing its greenhouse sink;
and reservoirs...recognising that the retyrn by the end of the present decade to
earlier levels of anthropogenic emissions of carbon dioxide and other greenhouse
gases not controlled by the Montreal protocol... would contribute to the objective of
the Convention. It has aso agreed to report on policies and measures adopted, as
well as on resulting projected anthropogenic emissions by sources and removals by
sinks...for the period [to the end of present decade] with the aim of returning
individually gy jointly to their 1990 levels of these anthropogenic emissions of
carbon dioxide and other greenhouses gases... ”.

[13] The Framework Convention did not impose any specific obligation on New
Zedand and the other countries concerned, to reduce their greenhouse gas emissons,
However, it envisaged the adoption of protocols to the Convention that might

supplement its provisons.

[14] It was only with the adoption of the Kyoto Protocol in 1997 that the parties to
the Framework Convention agreed to the impodtion of specific targets for the 36
developed countries, including New Zedand, to limit their aggregate carbon dioxide
equivalent emissons of greenhouse gases during the fird commitment period of

2008 to 2012.

[15] Those targets vary according to the circumstances of each country. In New
Zedand's case, the target is to return its emissons to 1990 levels on average during

the period 2008 t0 2012.>




[16] The Kyoto Protocol envisages further targets being set in future rounds of
negotiations, which must commence by 2005,

New Zealand’s response

[17] A number of government papers and publications were adduced in evidence,
paticularly by Mr J R Woods, a strategic modeller employed by Contact, and Ms S J
Allan, a planning consultant caled by Contact.’” These documents are pat of a
condderable amount of information that reflects the government's intentions and
policy over time.

[18] Reevant matters include:

(1) The Cabinet Minutes culminate in a Cabinet decison on 3 September
2001, directing tha officdas commence preparation of a legidative
goproach to enable ratification of the Kyoto Protocol prior to
September 2002. It notes that a forma decison on ratification in early
2002 would take into account amongst other things, the outcomes of
consultation and completion of a Find Nationa Interet Andyss,

(i) In the Kyoto Protocol Consultation Paper, released in October 2001
the government, through the Honourable Pete Hodson, convenor of
the Ministerial Group of Climate Change, reaffirmed the
government’'s intention to ratify the Kyoto Protocol. The options
outlined included emisson charges (dso refered to as cabon
charges) emissions’ trading regimes and negotiated greenhouse
agreements,

(i) ~ The Nationd Interest Andyss released in February 2002 contains (at
page 50) the government's concluson tha raification is in the
nationd interest. Clearly the process of developing a government
policy that enables the commitments contained in the protocol to be
achieved is dill proceeding and is yet to be findised;

‘Article 3(9).

5 These included: Cabinet minutes (CBC Min (01) 3-4, CBC Min (01) 1-7 and CAB Min (01) 27/5A);
(Kyoto Protocol: Ensuring our Future, Climate Change Consultation Paper, October 2001; New
Zealand Third National Communication under the Framework Convention 2001; National Interest
Analysis, Kyoto Protocol to the UN Framework Convention on Climate Change, February 2002;

% Climate Change, The Government’s Preferred Policy Package April 2002; Information for the

YWiuidance of Local Authorities in Addressing Climate Change = 1993; Enquiry into the Role of Local

Government in Meeting New Zealand's Climate Change Target, November 2001.
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(iv) In the Information for the Guidance of Local Authorities in
Addressing Climate Change, issued in 1993, is set out the complex
nature of the issues raised by greenhouse gas emissons. It dso
provides a “menu” of opportunities that could be appropriately
consdered a regiond leve;

(v)  The Enguiry into the Role of Local Government in Meeting New
Zealand's Climate Change Target, released in November 2001, gives
a gdrong indication that it is not expected that Councils should develop
or apply rules or consent conditions that may have a distorting affect
on the government’'s responghilities. This is expressed as follows

The government has already signalled it does not see RMA controls
and the mechanisms as being cost-effective for managing
greenhouse emissions. Climate change is an international issue,
and should therefore be dealt with consistently on a national level.
The RMA consenting and planning process means that there will
always be arisk of inconsistent treatment and costs of implementing
and managing requirements for different regions.”

The two following passsges from the document demondrate both the
complexity of the issues, and the current practice:

We agree with the tenor of submissions that greenhouse gas
emissions from the electricity sector should be considered at a
national level. It is not possible under the RMA for a regional
council to require the retirement of an old electricity plant in one
region as a condition on the commissioning of a newer, more
efficient plant in another region. It is also difficult for local
government to deal with cumulative global effects such as
greenhouse gas emissions, which are small in terms of the scale of
their local impact.”

And:

The only example of a resource consent that imposes conditions specifically
designed to address CQO, discharges is the consent for the Taranaki
combined cycle power station, which was “called in” by the Minister of the
Environment because of its national and international implications.*

[19]  The condition referred to in the Taranaki consent required an annud review
of overdl carbon dioxide emissons from the eectricity generation sector. If that
review showed carbon dioxide emissons increasng from the base year prior to
commissoning of that particular power station, the consent holder was required to

« % Page 21, Enquiry document.




take such steps as are necessary and effective to avoid, remedy or mitigate the effects
of the additional amount of carbon dioxide being discharged as a result of the
exercise of this consent.

[20]  On our reading of the Framework Convention and the Kyoto Protocol, there
is a gengd commitment by New Zedand, and developed countries, to limit
emissons and enhance carbon snks. But it is for the parties to the Convention, by
way of nationd legidation, to adopt policies in relation to climae change. Hence,
the government’s gpparent signal to the effect that it does not see RMA controls as
the answer. Rather, climate change is an internationa issue, and should therefore be
dedt with & a ndiond levd. Therefore, on the'face of it, it seems that the issue we
have to decide is quintessentidly a public policy decison.

[21]  Notwithstanding thet, we are required to approach the matter having regard to
the provisons of the Resource Management Act 1991 and the generd common law
principles that are agpplicable.

Legd datus of the Framework Convention and the Kyoto Protocol -~ weight to
be accredited to them

[22] New Zedand sgned the Framework Convention in June 1992 and ratified it
in September 1993. In accordance with Article 22 of the Convention the Framework
Convention entered into force on 21 March 1994. Accordingly, the Framework
Convention is binding on New Zedand as a maiter of international law. No specific
legidation has been enacted, however, to give effect to the Framework Convention

in New Zedand domestic law.

[23] New Zealand signed the Kyoto Protocol on 22 May 1998. New Zedand has
not yet ratified the Protocol, and has both announced its intention to raify the
Protocol and indicated its preferred policy package for implementing the Protocol in
New Zealand®.

[24] It is an edtablished principle of English and New Zedand common law that

treaties do not, of themsdves, become part of domegtic law. For example, the Court
of Apped sadin New Zealand Airline Pilots Association Inc v Attomey—G’eneml:m

§ ¢ Climate Change, The Government’s Preferred Policy Package, A Discussion Document, 2002
vE:1997] 3 NZLd269 a 280-l.
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As Lord Atkin said for the Privy Council in Attorney-General for Canada v
Attorney-General for Ontario [l 937] CA 326 at p.347, it is well established
that while the making of a treaty is an executive act, the performance of its

obligations, if they entail alteration of the existing domestic law, requires

legislative action. The stipulations of a treaty duty [sic] ratified by the
executive, do not, by virtue of the treaty alone, have the force of law.

[25] However, as Richardson J sdid, in Ashby y Minister of Immigration':

It has been increasingly recognised in recent years that, even though treaty
obligations not implemented by legislation are not part of our domestic law,
the Courts in interpreting legislation will do their best conformably with the
subject matter and the policy legislation to see that their decisions are
consistent with our international obligations.

[26] These principles were recognised by the Environment Court in Transit New
Zealand v Auckland Regional Council*where the Court observed that:

Legislation is, if possible, to be read consistently with New Zealand’s
international obligations.

And:

International instruments are not themselves part of New Zealand law.®

f27] Even though New Zedand has not yet ratified the Kyoto Protocol, as a
ggnatory which has declared an intention to ratify, New Zedand is required by
Articde 18 of the Vienna Convention on the Law of Tredties to refran from Acts
which Would defeat the object and purpose of the Kyoto Protocol, even before it has

ratified that insrument.

[28]  Accordingly, dthough the Framework Convention has not been specificdly
enacted into New Zedand law, and athough New Zedand has not yet ratified the
Kyoto Protocol, both instruments are relevant considerations to be taken into account
pursuant to section 104(1)(i). The weight we give to the insruments is dependent on
the nature of New Zedand's obligations under them, and the extent to which New
Zedand government policy has cryddlised, so as to give an indication of how New
Zedand's obligation under the ingruments will be given effect in domesic New

Zedand law.




Nature of obligations under the Framework Convention

(297  No legidation hes been enacted to give efect to New Zedand's obligations
under the Convetion. This reflects the nature of the Convetion. As its title
Ugoedts, it is a framework indrument. The Framework Convention:

s Egablihes an ultimate objective — the dabilistion of greenhouse ges
concantraions in the amosphere a a levd tha would prevent
dangerous anthropogenic interference with the climate system -
Artide 2,

’ Sets out a saries of principles by which paties must be “guided” in
their actions to achieve this objective -Artide 3;

’ Commits paties to adopt vaious polides and progranmes to
improve their knowledge and understanding of greenhouse gas
emissons and messures to mitigate them, induding the preparation of
national inventories of anthropogenic emissions -and sinks. It
emphadsed in paticula the regponghility of devdoped countries,
being the countries listed in Annex ] of the Convention. This
indudes New Zedand,- Artides 4-6;

. Edablishes a conference of paties to review the implementation of
the Convertion and any reaed indruments thet the conference of

parties may adopt’- Artide 7;

. Edablishes vaious adminidraive arangements for the operation of
the Convention ~ Articles 8- 13 . .

Nature of obligations under Kyoto Protocol

{30]  The mogt important obligation that would be imposed on New Zealand would
be to ensure tha New Zedand's totd greenhouse gas emissons for the fird
commitment period (5 years from 2008 - 2012) are no higher than New Zedand's
1990 levd of emissons or that we have taken responghility for any emissons over
v thiS levd through the ‘emisSonstrading and “carbongnks’ provisons of the




[31] Taking responghility for excess emissons would require New Zedand to
offset those emissons by meking use of domedic forest snk activities or emissons
reductions made esewhere in the world (via trading and project mechanisms under

the Protocal).

[32]  Other obligations for New Zedand would be to:

2 by 2005, make demonstrable progress toward achieving its
commitments under the Protocol;

. by 3 1 December 2006, put in place a naiond system for estimating
greenhouse gas emissions and carbon uptakes by snks,

. Establish a register to record and track changes to New Zedand's
assigned amount of emisson units under the Protocol;

. Engage in internationd co-operation in reaion to polices and
measures, technology transfer, scientific and technicd research, and

education training;

] Provide financid resources and funding to undeveloped countries to
assist them to implement their exiging commitments;

. Comply with any future negotisted agreements to further reduce
emissons.

[33] Mr Ford-Robinson explained, by reference to New Zedand's Third Nationa
Communication Under the Framework Convention, that New Zedand is in a very
fortunate postion in rddion to medting its firds commitment period obligations. As
a result of the storage of carbon in Kyoto forests™ that have aready been planted, or
which are projected to be planted, New Zedand will have enough carbon credits to
more than offset the projected growth in greenhouse gas emissons during that
period. That New Zedand would be able to maintain that postion following the first
commitment period, is doubtful.




o, 2002,

Government policy package

[34] We have dready referred to a number of government papers and publications
releesed for consultation purposes, These ingruments culminated in a discusson
paper reeased on the 30" of April 2002 detaling the government’s preferred policy
package for the implementation of New Zedand's obligations under the Kyoto
Protocol”®. This document confirms that the government has made an inprinciple
decison to ratify the Kyoto Protocol, and describes the range of measures that, it is
intending to implement, subject to consultation. These include the introduction of a
Climate Change Response Bill to Parliament, and the development and
implementation of a detalled policy package over a number of years.

[35] We have already commented on the Government’s Preferred Policy
Packagem. Importantly, we note, that for present purposes, the government is

intending to address the issue of what steps are most appropriate to meet, not only
the specific target set for New Zedand for the firs commitment period, but dso the

range of other, less prescriptive, respongbilities New Zedand will assume under the
Protocol.

[36] We dso obsarve that the government is not proposing to require individud
emitters to offsst the effects of ther emissons, The government intends to ded with
different groups in the economy, having regard to their partticular characteristics. For
example, indudtries that are seen as being a risk if subjected to the impostion of
cabon taxes and other messures, and the agriculture sector, are likdy to be
exempted from any emisson charge. However, the packege gives a srong sgnd
that indudries in the generd energy usars group, which by definition includes the
dectricity industry, will be subjected to a price on emissions.!”

[37] When taking account of the internationd insruments we have regard to the
folowing two méters

(1) The indruments leave it to the individud countries to implement their
own domestic package of rules and regulations to ensure compliance
with ther internationa obligations under them;

5 Climate Change - the Government's Preferred Policy Package — a Discussion Document-April

'=.,‘ Paragraphs 19-20.
"~.i See pages 15 ~ 17 of discussion document.
%
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Our government’s policy, dthough not yet certain: is not proposing to
require individud emitters to offset the effects of those emissons
The government proposes to retan to itsdf the benefit of New
Zedand's dnk credits, and condders tha its climate change policies
will address, greenhouse gas emissons in a more condstent and
efficient manner than controls under the RMA.

Regional policy framework

[38]

Evidence on the regiond planning and policy framework within which this
appeal must be considered was given by Ms Allan, for Contact, and by Ms Nicholl,
for the Regiond Council. In summary, there are two rdevant documents

()

(i)

The operative regiond policy statement for the Auckland region;

The proposed Auckland Regiond plan Air, Land and Water.

The regional policy statement

[39]

[40]

Chapter 10 is headed Air Quality. |ssue 102.4 says:

The discharge of greenhouse gases, namely carbon dioxide, methane,

ozone,

chlorofluorocarbons and nitrous oxide, in the region may

contribute to changes in global climate.

Such changes on a global scale may, in turn, affect the region by
way of changes in weather patterns and sea level.

Objective 10.3 relevantly dates:

3.

To reduce the discharge to air of:

(if) Greenhouse gases which contribute to global warming,
including carbon dioxide, methane and chlorofluorocarbons.

Of relevance is 10.4.22 which says.

10.422 Policies: Greenhouse Gases

1.

Operators of industrial or trade premises shall, where practicable,
adopt measures that reduce the discharge of carbon dioxide.
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2. Adoption of greenhouse gas offsets shall be promoted as a
mechanism to, as far as practicable, reduce regional greenhouse

gas emissions.

And 10.423 methods.

1. The ARC will promote every energy efficient measures such as

optimisation of process flows, product redesign, retro fitting heat
recovery equipment to coal and gas fired boiler flues, steam heat

recovery, and co-generation.

2. The ARC will take a strong advocacy role, requesting central
government to promulgate a national policy statement on
greenhouse gas emissions, setting sector-based reduction targets
and methods to be adopted.

3. The ARC will investigate methods for promoting the use of
equitable, sector-based offsets for greenhouse gas emissions.

[42] The accompanying explanation to the policies and methods for greenhouse
gases sts out the sources of greenhouse gases nation-wide, noting both the “no
regrets’ gpproach and the scope for energy efficiency. The discusson concludes:
Providing for offsets is best done equitably on a per sector basis rather than
on an ad hoc basis through the resource consent process. To this end, the

ARC advocates that central government promulgates a national policy
statement, specifying equitable sector-based production targets and

methods of implementation.

[43] The regiond policy statement clearly signals a drive to efficiency and energy
production and use, and the prospects of offsets. However, the document gives
expresson to an equitable basis for offsets (at least on a sectorial basis) to be
promulgated by centrd government, rather than on an ad hoc bass through the

resource consent process.

The proposed regional plan

[44] The proposed regiona plan was publicly notified in October 2001. Therefore
it is a an early stage of progress through the first schedule process. It expands on
the issue of greenhouse gases and on the role of centrd government as a sSgnatory to
the Kyoto Protocol. It sets out the chief contributors to the Auckland region's
carbon dioxide emissions, and notes the increese in emissions from the indudtrid and
energy sectors nation-wide. The genera objective 4.3.11 relating to greenhouse gas

emissions says:
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To avoid, remedy or mitigate the discharge into air of greenhouse gases

and ozone depleting substances in accordance with central government
policy while enabling economic growth and protecting the health and social

wellbeing of the people of the Auckland region.

The associated policy is

4.4.27 Central government policy to manage emissions of greenhouse
gases and the use of ozone depleting substances that can be
implemented at least cost to the general public and industry in the
Auckland region will be supported and promoted.

4.428 In assessing the effects of discharges into air of greenhouse gases
or ozone depleting substances, particular regard shall be had to:

(a) methods to reduce the quantity of the discharge;

(b) the efficient production and use of energy, in particular
from fossil fuels;

(c) the efficient collection and utilisation of landfill gases.

{451  The proposed plan contains a clear policy focus, indicating that the Regiond
Council is looking to centrd government to take the lead in setting targets in
identifying equitable mechanisms for meeting Kyoto Protocol requirements.

Environmental effects

Carbon dioxide emissions

[46] It is agreed that there are no practicd methods currently available to avoid
the emisson of cabon dioxide from any process involving fossl fud combustion.
Otahuhu C will emit 1.2 million tonnes of carbon dioxide on an annud bads
assuming a full load and a maximum duty cyde. Mr G W Fisher, a research scientist
with the Nationa Inditute of Water and Atmospheric Research Limited, and caled
by Contact, was of the view that the carbon dioxide emisson cdculation should not
be made on the theoreticad maximum, but on the actud operating conditions. Not al
power gations are run a full load the whole time, and there can be a subgtantid
difference between theoretical and actuad emissions. In the case of Otahuhu C a duty
factor of 95% has been used.

[47] Mr Fisher told us that carbon dioxide is a very stable compound that does not

. Teact eesly in the amosphere to form other compounds. While it is involved in a
number of biologica processes and is dissolved in rain water and surface water, it
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can day in the amosphere for centuries. He sad that the molecules emitted from
Otahuhu would be dispersed by the wind, quickly, and be spread dl over the world
to become part of the globa carbon cycle, over a period of years.

Effects of carbon dioxide emissions on theglobal environment

[48] It was agreed tha the mogt authoritative statement on climate change is the
Third Assessment Report of the Intergovernmenta Pand on Climate Change,
rdessed in January 2001. The Pand is the authoritative world scientific body,
edablished under the United Nations. It has provided increasingly sronger and
clearer messages about the need for global action to address atmospheric greenhouse
gas concentrations. In its Third Assessment Report it Stated:

There is new and stronger evidence that most of the warming observed over

the last 50 years is attributable to human activities...[and that]
anthropogenic climate change will persist for many centuries, 8

[49] The Pand has edimaed that the result of future greenhouse ges emissons
will be an increase in globaly averaged surface temperature of between 1.4 and 5.8°
centigrade over the period 1990 to 2100,

[50] The project warming range under the Pand’s scenarios is about two to ten
times larger than the central value of observed warming over the 20% century. The
pand condders that the projected rate of warming would very likely be without
precedent during the last 10,000 years, even for the lower end of the range. Along
with a change in average climate conditions, climate modds aso project changes in
the frequency, intendty, and duration of extreme events such as more hot days, heat
waves and droughts, heavy precipitation events, and fewer cold days.

[51]  While the Pand consders that a a globa level, projected climate change will
have both beneficid and adverse environmental and socio-economic  effects, on
baance, the adverse effects will predominate. More people are projected to be
hamed then benefited by dimae change, even for globa mean temperature

increases of less than a few degrees.

1 1PCC 2001(a).

¥ The wide range of projected warming is driven by uncertainty about the sensitivity of the world's
climate to future greenhouse gas emissions, and by uncertainty about future greenhouse gas emissions
themselves. The underlying scenarios of future world development and associated greenhouse gas

€ missions assume that no specific climate policies are introduced, but the scenarios leading to the
ower end of the warming range assume that clean-energy technology will be developed and
plemented on aglobal scale.
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[52]  Apart from economic losses arigng from climate change and extreme events,
a rapid change in dimate poses risks to unique and threatened ecosystems, and an
increesing potentid for large-scde and possbly irreversble changes in the eath’'s
system (such as mgor ice sheets, large terrestrial ecosystems, ocean circulation, and
permafrost regions).

Effects of carbon dioxide on the Auckland region

[53] Mr Fisher accepted that there is a broad scientific consensus that climate
change is occurring and that anthropogenic carbon dioxide emissions contribute to
that process. He then posed the question: whether one can determine the effects of
climate change on the Auckland region.

[54] Mr Fisher told us, that over a period of 20 to 50 years, the greatest loca
effect on climate is due to secondary changes in the Interdecadd Pecific Oscillation
(IPO). The IPO causes arupt “shifts’ in Pacific weather circulation that persst for
severa decades, and also affects New Zedand's climate.

[55] Mr Fisher told us, that he and his colleegues & the Nationd Inditute have
conducted a study on the expected effects of globa climate change on Auckland's
dimae. Ther concduson was that the influence of the [PO means that the actud
ciimate in any one year will gill be highly variable, dthough the overd! trend is for
a dight warming in the region. A more sgnificant effect of dimae change may be a
higher frequency of occurrence of exireme events, such as gtorms, floods and

droughts.

[56] The effects of climate change on New Zedand have been discussed in the
papers released by the New Zealand government. As a result of research ingtigated
by the government and conaultation and discussons tha have followed, the
government has indicated its clear view that climate change is more than likdy to
have an adverse effect on New Zedand and its regions. In its discusson document
cdled Climate Change the Government’s Preferred Policy Package, a Discussion
Document, April 2002, it says.

The effects of climate change

The effects of climate change are already measurable — the world’s

temperatures and sea levels are rising, and most glaciers are retreating.
Changes in regional rainfall patterns have already been observed and are

expected to alter more strongly as climate change continues. The
frequency of some extreme weather and climate events such as heat
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waves, droughts and floods is also expected to increase. These changes
are likely to influence native ecosystems, agriculture, coastlines, and our
economy, infrastructure, health and security,”

What contribution would the carbon dioxide emissons from Otahuhu C make
to these effects?

[57]7 It is important to put Otahuhu C's emissons in context. Mr Fisher produced
a table liging the amounts and sources of carbon dioxide around the globe today
(1999 figures).

Source Amount of CO, dischargel % of total
(million tonnesyear)
World tota 22,500 100
Developed countries 10,700 48
USA 5,800 26
China 3,000 13
Globa transport 9,000 : 40
New Zedand 32 015
Auckland Region 6 0.03
Otahuhu ¢ 1.2 0.005

[58] Mr Fisher pointed out that the immediate and obvious concluson from the
above table is that New Zedand's contribution to the global total of carbon dioxide
emissons at 0.15 percent is quite smal. He pointed out that not only is it very smal,
but it is dso not growing very quickly. During the 1990s, the rate of increase in
emissons from the developing countries was nearly 5% per aanum - in other words,
their emissions increased by the same amount as the whole annud New Zedand
emissons every 22 days, In other words, if New Zeadand were some how &ble to
completely stop al emissons of carbon dioxide, the effect would be negated in just
22 days by the growth of emissons from the developing countries. Or if Otahuhu C
were not built, the CO; saving is equivdent to less than 1 day of growth in these

developing nétions.

Conclusion on adverse effects

[59] The meaning of “effect” is set out in section 3 of the Act. The definition
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{a) any positive or adverse effect;
) any temporary or permanent effect;

(c) any past, present or future effect. .,

These categories are quite general and require us to consder any effect, regardless of
scde See Duncan v Wanganni Digrict Council (1992) 2 NZRMA 101, 103. The
definition should not be interpreted narrowly to mean a single or isolaied effect
resulting from a particular discharge, as the Act dso incdudes in its definition:

(d) Any cumulative effect which arises overtime or in combination with
other effects.

[60]  Section 3(d) is significant in the present case. As the Board of Enquiry sad
in its report on the proposed Taranaki power Station”:

The meaning of “other effects” cannot be taken simply to refer to other

effects resulting from a discharge or activity for which consent is required,

else the total result would be in effect clearly covered by (a) and there would

be no need for the elaboration expressed in the second part of (d). One

must therefore take “other effects” to refer to effects resulting from other

activities which in themselves may or may not be adverse. The normal

application of the RMA would be {0 local effects resulting from an activity
located in a specific place.

[61] The last sentence of the above quote reflects, to some extent, a submisson
made by Mr Robinson for Contact Energy, when he said:
Depending on the nature of the effect in question, it might well be
appropriate to have regard to effects immediately on the other side of a

district or regional boundary. However, it is submitted that a requirement to
have regard to the effects on the entire world is definitely a bridge too

far,.. %

[62] Mr Brabant submitted that it would be wrong to conclude that because a
paticular emisson to ar might have an effect beyond a region, or indeed beyond
New Zedand, a regiond or didrict council cannot address that issue. He submitted,
that to conclude a regiona or digtrict council cannot address an adverse effect on the
environment from a discharge to air that has more than just regiona or didrict effect,
is contrary to the wording of the reevant provisons of the Act, particularly section 5
and other provisons in Part 1. Nor does the definition of “environment” in section 2
support such an approach.
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Its significance is enhanced because of its stability which enables it to stay in the atmosphere for

[63] There is meit in Mr Brabant's argument. We have a significant contributor™
to the total carbon dioxide emisson budget for New Zealand, from a point source.
The cumulative effects of greenhouse gas emissons are accepted, by the Globa
Scientific Community and by the New Zedand government, to be widespread and
serious.  We can find nothing in the wording of the rdevant provisons of the Act,
paticularly in section 5, Pat Il and in the definitions of “environment and effects’ in
section 2 which could limit the gpplication of condderation of effects to within the
boundaries of a regiona council.

[64]  Accordingly, we conclude that consideration is to be given to the effects on
the environment as it actudly exists now, including the effects of past carbon dioxide
emissons. In consgdering the effects in the future of dlowing the proposd we have
to consder the environment as it is likedy to be from time to time, having regard to
exiging scientific knowledge and a reasonable prognosis based thereon.

[65]  On the evidence presented to us, we find that the greenhouse effect and the
possibility of cdlimate change are a matter of serious concern, It is difficult to assess
the degree of concern because there are widdy differing opinions as to the likey
environmenta  consequences. However the weight of scientific opinion is such, tha
on baance, the threat posed by the enhanced greenhouse effect is sufficiently
sgnificant for us to condude that the green house effect is likdy to result in
dgnificant changes to the globd environment, including New Zedand and the

Auckland region.

Mitigation measures

[66] Mr Fisher told us that so far as mitigation is concerned, there are two genera
options -the firs, being to reduce or capture emissons of carbon dioxide, and the
second, to offset those emissons.

Reduction and capture Of carbon dioxide

[67] Mr Fisher explaned to us the as yet unsolved problems of capturing and
sequestering  carbon  dioxide.  In summary, he said that the technology and

procedures for capturing and sequestering carbon dioxide are, a the least, decades

Genturies.
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away — and unlikdy to be seen within the lifetime of Otahuhu C. His evidence in
this regard was not contradicted.

Offsetting by replacement of less efficient thermal generation

[68] Mr T Stevenson, Contact's Generd Manager Electricity Trading, explained
how the dectricity market operates. We do not intend to refer to his evidence in
detal. Significantly, and of rdevance, Mr Stevenson pointed out that the way the
market operates means that more efficient therma generation is generdly offered
into the maket before less efficient thermd generation. He sad that there is a
correlation between efficiency levels and the leves of carbon dioxide emissons,
Less efficient theemd dectricity generation plants, such as those a Huntly and New
Plymouth, discharge more carbon dioxide emissons for the same levd of dectricity
generated, than would be the case if that same dectricity were generated from a new
combined cycle therma power gation, such as Otahuhu C.

[69] Mr Stevenson concluded, that mechanisms of the market can be expected to
reduce carbon dioxide emissons overdl, if dectricity production from Otahuhu C is
introduced.

[70] Mr R G Laws, a self-employed water engineering and management
consultant, was cdled by the Society. He looked a the market forces from an
higoricd point of view, and predicted growth rates for dectricity demand. He
condgdered there to be insufficient therma generation in use for it to be displaced by
dl of the new high efficency plants that are in the process of being consented. He
concluded tha Otahuhu C is likdy to have some onetime effect, reducing emissons
when it is commenced. But as dectricity demand increases over time, eventudly the
less efficent themd generation will be brought back on-line whereupon the

displacement effect is logt.

[71]  We found this conflict of evidence difficult to resolve. Any conduson must
necessxily rely on a variable number of predictions. Neverthdess, we find that there
will be a reduction of carbon dioxide emissons for a time after the commisson of
Otahuhu C, but that over time the nett reduction is likdy to disspate.

. [72] However, that is not the end of the matter. Mr A J Sommerville of Contact,
that, a about the same time as the decison under apped, Contact
: decommissioned its Stratford and Whirinaki Power Stations. Those power dations

et
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had resource consents permitting air discharges extending to 2022 for Stratford, and
2015 for Whiringki. Mr Fisher gave evidence that the capacity of the two
decommissioned dations to emit carbon dioxide was over twice that from Otahuhu C

‘on full load.

[73] Mr Laws responded by observing that the decommissoning of the Stratford
and Whirinaki plants were made by Contact for sound economic reasons, not in
order to mitigate carbon dioxide emissons. He noted that the Stratford and
Whirinaki plants had not operated very much in recent years, and that accordingly

there is little setoff,

[74] We condgder Contact’s motivation to be irrdlevant. However, we are of the
view that while a net reduction of carbon dioxide emissons may be the overall
reult, a least for a time, and it is a relevant condderation; nevertheless it is the
emissons of carbon dioxide from Otahuhu C together with ther cumulative effects
that needs to be addressed by way of conditions, if any.

Offsetting by carbon sinks

[75] Mr J P MacLaren, a speddigt in forex management and inventory, gave
evidence for the Society. He explained the process of photosynthess, which is well
known to botanists. Plants absorb carbon dioxide through pores in ther leaves and
combine it with water (trangported from their roots) to make sugars, which form the
basis of plant materid including wood. Carbon comprises 27% (12/44) of carbon
dioxide by weight. Almog dl of the carbon in wood is derived from the atmosphere.
Hdf the dry weight of wood is carbon.

[76] As wdl as gaining carbon by the process of photosynthesis, a forest releases
carbon to the ar by the combustion or decay of biomass. Forest, established on a
non-forested Ste, gains carbon until an upper limit is reached when the carbon loss
equals or exceeds the carbon obtained by photosynthess. After that point, the
quantity of cabon hed by the forest fluctuates During any short period it may
decrease, increase or reman relatively constant. Averaged over a long period, an
edtablished forest is “carbon neutrd” and does not sequester sSgnificant amounts of

carbon.
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[777 Mr McLaren emphesised that it follows, that counterecting the gain in,
amospheric carbon by continuous fossl fud emissons requires a continuous
programme of tree planting on Stes previoudy devoid of woody plants.

[78] He then gave evidence quantifying sequestration by forests ‘and gave
examples of typica sequedration rates, saying:

If Otahuhu power station is to limit its effect on atmospheric carbon by

means of forest sinks, then it must ensure that these sinks are additional to

that which would otherwise occur. Purchase of sink credits from an existing

forestry company would merely result in a windfall gain for the latter, with no
benefit to the atmosphere.

In order to ensure that afforestation amounts to a genuine offset, it would be
necessary to establish forests on land where no afforestation was currently
occurring. Such land could include marginal or erosion prone sites where
forestry would be considered uneconomic under current or likely future

conditions.**

[79] Mr Ford-Robertson, a senior scientist for the New Zealand Forest Research
Institute called by Contact, criticised the evidence of Mr MacLaren. For example, he
disagreed with Mr MacLaren’s Statement to the effect that a continuous programme
of tree planting on Stes previoudy devoid of woody plants is required to offset
emissons from fossl fuds He pointed out, that while the planting of trees on sStes
devoid of woody vegetation may be one means of sequestering carbon dioxide
emissons, it is not the only means. Some species sequester more carbon than others,
therefore switching species within an exiging forest to species with higher carbon
dendties, would dso be an effective option. He dso referred to other means for
increesing the take up of cabon, such as increesng the rotation length of an
established foredt.

[80] Mr Ford-Robertson also questioned Mr MacLaren’s concept of
“additiondity”, which is the notion that carbon offsats for emissons of carbon
dioxide and other greenhouse gases must be established specificaly for the purpose,
and must be additiona to those carbon credits that occur as a result of other actions.
His reason for doing so was that the concept of additiondity is not reflected in the
Kyoto Protocol, under which New Zedand will clam most of the snk credits
Rather, it takes the environment as it finds it, and requires parties to account for the
net human induced changes in greenhouse gas emissons by sources and removd by
sinks in the relevant counting period”. He sad it is not relevant for Kyoto purposes




whether a dnk is edablished for the purpose of offsetting emissons, or for some
other purpose (eg the planting of forests only for forestry purposes).

[81] Mr Ford-Robertson’s evidence, which reflected the findings in the
government papers to which we have dready referred, was that there is dready an
extengve and increeang planting of plantation forests throughout New Zedand. The
efect will be that when cdculaed according to the beds st out in the rdevat
international agreements, then over the next ten years, New Zedand will be in credit
(from a cabon pergective). Greenhouse gas dnks will fully offsst the expected
gowth in greenhouse gas emissons  This is the expectation, confirmed in the
Government's Nationd Interet Analysis®®. However, in this reference the consent
will enure until 2034. We doubt that New Zedand can meet its Kyoto Protocol
obligations by tree planting for the life of the ar discharge consat.

[82] Put damply, Contact's argument is thet there is no nead to plant any more
trees to offsat its carbon dioxide emissons. More than enough trees have been, or
ae, beng planted throughout the country. Therefore, there is nothing for Contact to
offsst. With regpect, we condder that argument to be somewhat gmplidic in the
globa context. It is the combined globd effect of cabon dioxide emisSons that is
posng the threat to world dimate change To confine the environment to New
Zedand would be atificdd in the overdl context of the enhanced greenhouse effect.
It is the cumuldive effect of the cabon dioxide emissons which can reman in the
amogphere for many years over the life of the consant that we must congder.

Discretion

[83] We have dready made reference to the preferred government policy. It has
been dow to emerge This is underdandeble because of the complex ramifications
economicdly, soddly and ewironmentdly. The govenment pgpas reflect a
condderable amount of research and conaultation and an awareness of the economic
effects and the indirect social and culturd efects that may occur. This concamn is

goparent in the various government papers and publications

[84] For example In Kyoto Protocol: Ensuring our Future 2001, a Climate
Change Consultation Paper it says
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There may be indirect social and cultural effects that occur because of
economic changes under the Protocol. These will depend very much on the
policies we put in place to meet our Protocol obligations. Possible issues
include: the costs of limiting or reducing emissions, who benefits from
decisions relating to sinks credits, and distribution effects.”’

And agan:

The effect on New Zealand's economy of meeting our obligations under the
Kyoto Protocol will depend on the policies we choose.

Effects on industry sectors are heavily dependent on how we implement the
Protocol here in New Zealand.®®

And in the Third National Communication on Climate Change it says;

Since the adoption of the Kyoto Protocol in 1997, progress has been slow in
finalising details of the rules and guidelines that countries need before they
can ratify the Protocol. In particular, issues around the emissions trading
and project mechanisms, sinks and compliance are critical. How these will
work in practice has significant economic implications.*

Andin Climate Change: the Government’s Preferred Policy Package; April 2002 it

says:
Issue 4: The Use of Carbon Sinks

Sink credits create both assets and liabilities. They represent a significant
risk management tool as the country makes the transition through the first
commitment period and beyond. It is important that sinks be managed to
maximise their value to New Zealand.

[85] In order for the government to give effect to the Kyoto Protocol in a balanced
way, it presages a need to ensure a consgstency of approach to guarantee an
efficiency that is compatble with achieving the best environmentd, socid and
economic outcomes. This would appear to be one of the main underlying reasons for
the preferred government policy. Unless the problem is faced up to on a condstent
globa scde the socid and economic effects arigng from the ad hoc impogtion of
conditions could be consderable.

[86]  On the evidence we have heard in these proceedings we are not able to assess
adequatdly either the nationd and internationa implications or the socid and
economic consequences of imposng such a condition. As we have dready sad,

\ _ Page15.
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these are quintessentidly policy decisons, to be arived a after much research,
discusson, and consultation,

[87]  The power contained in section 108 is to grant consent “on any condition that
the consent authority considers appropriate’. This is a very wide power, but of
course, any condition must nevertheless be reasonable. Housing New Zealand v
Waitakere City Councill [2001] NZRMA 202, gpplying Newbury District Council v
Secretary of State for the Environment [1981] A.C. 578, [1980], All ER 731

[88] We accept that the present scientific consensus is that the cumuldive
anthropogenic emissons of carbon dioxide on a globad bads contribute to climate
change. While it is not posshble to definitively quantify, the prognoss is sufficiently
serious for us to find that the proposed emissons from Otahuhu C will result, in a
cumulative way, in an adverse effect of some consequence. However, we are
required to exercise a broad judgment after consdering a range of consderaions in
order to give effect to the single purpose of the Act as expressed in section 5 and
further elaborated on in Part Il. After a careful condderation of the evidence we are
left with a considerable disquiet about the efficacy, appropriateness and
reasonableness of a condition as proposed. This disquiet is engendered by a range of
condderations  including:

(1) Our ingbility on the evidence to assess adequately the nationd and

internationa consequences of such a condition;

(i) Our ingbility on the evidence to assess adequately the socid and
€conomic consequences of  such a condition;

(i) The clear preferred policy of the New Zedand Government to address
greenhouse gas emissons as an international issue, and that sectiond
emissions should be considered at national level to ensure a
consstency of gpproach to guarantee an efficiency compatible with
achieving the best socid, environmental and economic outcome;

(iv)  The endorsement of the preferred government policy by the regiond
policy statement and the proposed regiond plan;

(v) The doubtful efficacy of such a condition in the globd context.
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Jurisdictional issue

[89]  Mr Burns, on behdf of the Regionad Council, submitted thet to the extent thet
the proposed condition envisages that forestry sequestration plantings may take place
in any pat of New Zedand, the proposed condition exceeds the Council’s

juridiction.

f90] Mr Burns referred to section 30 of the Act and submitted that the
respondent’s powers are limited to the purpose of giving effect to the Act in its
region. This includes the power to impose a condition under section 108 He
submitted that’ a condition requiring sequedtration planting outsde of the Auckland
region would be outside the powers bestowed on the respondent by section 30, and
thus beyond the jurisdiction of both the respondent, and of this Court on'appeal.

[91] Smilaly, Mr Bums submitted that the power to monitor and enforce
sequedtration planting outside the Auckland region would be outsde the Council’s

juridiction.

[92] Itis not necessary for us to decide this issue. However, to the extent that the
condition imposes sequedration planting outsde the Auckland region, even if the
Regiond Council has jurisdiction to impose such a condition, we doubt that it can

legdly monitor and enforce such a condition. Quite apart from the legd pogtion, if
such a condition were imposed, the Regiond Council would be confronted with

condderable practicable difficulties in monitoring and enforcing it.

Determination

[93] Accordingly the gpped is dismissed. Codsts are reserved but it is our tentetive
view that cods should lie where they fall.

DATED a AUCKI.AND this 6® day of September 2002

For the Court:

. /MW

2N, R Gordon Whltlng
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APPENDIX 1

An amendmentt to the conditions of consent for Permit Number: 24404 requiring the
full offstting during the tem of the consent grated of the cumulaive carbon
emissons of the plat by the creation of new dnks of carbon dioxide which achieve
pemanent removd of the emitted cabon dioxide from the amosohee The
proposad additional condition of consent to reed:

(a) Fom the date on which the discharge of CO, (an ar pollutant)
authorised by this pamit commences the consent holder shdl
have in place a programme of forestry ssquedtration to off-set the
effects on the environment of the emisson of CO, as authorised by
the permit.

{b) The emissons of CO; to ar authorised by the permit will be off-
st by foredry plantings in New Zedand a the following rates

() 1lha of exotic production forex in New Zedand for every
+00-112 tonnes of carbon emitted pursuant to the discharge
pamit, or dtendivdy;

(i)  lha of indigenous forest established on the bess thet it sl

reman in peapeuty (and for tha purpose shall be the

subject of an gopropricie covenant to ensure its continued
exigence) for every 200 tonnes of carbon emitted.

(cc During the term of the discharge consent, the forestry
seguedtration plantings may be dather exatic or indigenous, or a
mixture of both, provided that the plantings S0 edablished achieve
a full off-st of the carbon emitted.

(@ The cumuldive obligation dedared as a totd to March 31° of each
year sdl be dischaged by the cumuldive planting matching the
obligation by 3 1 October of the same year.

() The aress required to be planted shdl be nett of unplanted areas
which may need to be left in aland area for access, or tire security
or like reasons relaing to forest operaions

(m PFaiting mus edablish longteam forest vegdation with canopy
trees exceading 15m in haght.

(@ The land used for such plating shal ether be free of woody
plants or have low woody vegedion of less than 5m haght,

gengdly lacking indigenous tress

(h) Unless indigenous forest is being planted in a nationd pak, on a
reserve hdd under the Resarves Act 1977 or on land being
ereatedvested 85 pamanent resarve by specid legidation, any
aess of indigenous vegetdion planted to achieve an off-set of
emissons ae to be covenanted in perpetuity. This could be done
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by agreement with the Minister of Conservation under 36 of the
Resarves Act, or through another auitable paty which could
include the Miniger of Conservation, locd or regiond councils or
the Queen Elizabeth Il Nationd Trust or by a private covenant
registered, agang the title(s) to th.e land being planted. The
covenant in each case shdl be gpproved by the Group Manager,
ARC.

(i, Exotic forest shdl be new exotic forest grown for production
purposes at normal stocking densities for production
forestry. If a different form of production forestry is
proposed with lower stocking densties {(eg, forest farming)
the avalable credit will be adjusted to account for the lower
number of trees per hectare. There is no redtriction on
harvesting excotic foret within the period covered by this
agreement. ~$he—4~dﬁd—&sed~—féi;s~&eh~—fefest—~shﬂl—ﬁe%hdve
ldekmg—méigeﬁe&s—&ees Forest when clear felled at the end
of the production cycle shdl be replanted in forest species.

()  The consent holder will be required to ‘prepare and submit
for approval of the Group Manager, ARC a Forest
Management Plan (“FMP”)_ covering:

X Location or locations of areas proposed to be
planted, during the life of the discharge permits
on a year by vear or other periodic basis, but at
the leest for the following 12 months in order to
meet the required omisson offsating.

Deals of the platting regime incduding plant
species, plant dendty and planting procedures
and management.

X A planting management plan sufficient to ensure
that the planting edtablished such that assuming
norma weather and other circumstances the
longterm forest vegetaion involving canopy
trees exceeding 15m in height will, be achieved
within expected normd timeframes.

% With indigenous planting the Management Plan
must st out detals of the planting regime to
achieve the required successon of indigenous
vegetation to ensure not just canopy trees but
dso the edablishment of a naiurd and diverse
range of species as found in indigenous
vegetation in the chosen location.

(
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where planting of forestry intended for
harvesting is involved the

FMP shall cover the proposed procedures for
havesing followed by replanting,

For exatic forestry_plantings Tthe consant holder

iIs to provide upon commencement of the
plantmg regime for each proposed location
evidence tha insurance cover has been aranged
sufficient to ensure that replanting can be
achieved in the event of tire or other event thet
desroys the whole or any pat of the aea of
forestry concerned.

{k) An appropriate bond. will he required, to ensure completion, of
the planting and its menagemat to the noint Where maturity to
achieve full canopy tree devdopment is assured,

(. The consnt holder may & any time seek-to-irerease-propose
an_amendment to the sequedraion dlowance per hectare st
down in (b)(i)-(ii) above for any specific area. A Feorest
Management—Plan—FMP as required by Claue (k) of this
condition for the goedific area shdl be prepared. The plan is to
be submitted to the ARC who shall refer the proposed
managemant plan to a pand of two people, independent of the
consent holder and the ARC, one beng an expeat on foredry
biomess accumulaion.  They are to assess whether the
proposed figure for sequedrdion on average over a cyde for
production forest, or at climax for indigenous forest will
achieve the required sequedration and provide a report to the
ARC ocatifying that the proposal meds the requirement of the
consent conditions in respect of off-sdtting the CO, emissons
The consent holder dhdl meet the cods of processng this
dtertion.

#)(m)__Where the consent holder contracts with other parties to meet
its offset obligations through forestry planting (whether
indigenous or exotic), the contractual arrangements and
provisions shall be shall be made available to the Group

Manager, ARC.

¢my(n) _ Credit for carbon sequestered under this provision in
compensation for Otahuhu C emissons, shdl nat be daimed in
upport of permitting any green house gas emissons from any
other source.




tmo). The consent holder shdl maintan a registry of carbon
emissons from Otahuhu C and forests planted under this
provison containing the data as s&t. out in the schedule.  This
registry shall be provided to the Croup Manager, ARC,
complete to March of each year, no later than 31 May of that
year. The offsst regigder shdl be completed following the
requirements set out in the Schedule to this consent.

te¥p) _ In the event that during the term of the discharge permit New
Zedand legidation is introduced which requires carbon offset
obligations to be met by the permit holder in subdtitution for
any obligations under a resource consent (or in subdtitution for
the specific obligations under this discharge permit), then that
shdl be a circumgtance which enables the consent authority at
any time during the term of the discharge permit to review the
consent conditions pursuant to section 128 of the Act. This
provison shdl not be seen as affecting the Consent Holder's
right to seek a change or cancdlaion of the consent conditions
requiring offsetting of carbon emissons pursuant to section 127

of the Act.
Schedule
offset  Regider

The regiger shdl contan an inventory of:
The carbon emitted up to date
A reconciliation of the areas planted in offset

The regiger shdl contain the following information on each piece of
planted land.

This list may be added to at the request ef-any-of the ARC parties-where
further information is reasonably needed to ensure the integrity of the
scheme.

" A location description

x A unique identifier to a forestry block

x Land title description for the title(s) it is within and the owners
Reference to the covenant arangement (indigenous)
Date planted

. Species planted
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' The squedraion dlowance per hectare (section-2:t-and-24-if

If production fdled the proposed replanting date (exatic)
Planting ssquence dage reeched destription (indigenous)
Insurance catification (exatic)

A plan of each identified block shdl dso be entered into a Sngle GIS sysgem

in common uxe in New Zedand with the identifier as above linked to each
block with block perimeters located in a map prgjection in common use with a
precison of better than + 5.0m horizontdly, and ddinegting to the same

precison the paimeter of any contiguous unplanted area within a block which
exceeds 0.1 ha

or alternatively

A condition uang the wording st out in paragraph 9.68 of the Board of
Inquiry Report on the Proposed Taranaki Power Station dated February 1995.
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