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I. INTRODUCTION

Willow is an oil and gas project located in the National Petroleum Reserve
in Alaska (“Petroleum Reserve” or “NPR-A”)—a 23.5-million-acre tract of land
set aside by Congress in 1923 “to be a petroleum reserve to help meet the Nation’s
need for oil and gas.” 1-CBD_ER-23. In 1980, Congress amended the Naval
Petroleum Reserves Production Act (“NPRPA”) and “directed the Secretary to
carry out an ‘expeditious program of competitive leasing of oil and gas’ on the
Reserve.” N. Alaska Env’t Ctr. v. Kempthorne, 457 F.3d 969, 973 (9th Cir. 2006)
(citing 42 U.S.C. § 6508).

Since 1980, development in the Petroleum Reserve “has come slowly,” with
much deliberation, study, and analysis. See id. The Bureau of Land Management
(“BLM”) prepared a series of comprehensive integrated activity plans (“IAPs”),
paired with environmental impact statements (“EISs”), to inform and determine
“the appropriate management . . . in the nearly 23-million-acre Petroleum Reserve”
and “what lands should be made available for oil and gas leasing and with what
protections for surface resources and uses.” N. Alaska Env’t Ctr. v. U.S. Dep’t of
the Interior, 983 F.3d 1077, 1094 (9th Cir. 2020) (internal quotation marks and
citation omitted). The most recent IAP, approved by the Biden administration in

2022, closes 11 million acres of the Petroleum Reserve to oil and gas development

“in order to protect and conserve important surface resources and uses in these

_1-
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areas,” 1-CBD_ER-42, and imposes hundreds of restrictions and stipulations in the
areas open to development. 3-SER-633-706.

Consistent with this deliberative approach, only two projects located on
Petroleum Reserve leases (Greater Mooses Tooth 1 and 2) have been approved and
achieved oil production since 1980. Willow will be the third project. All three
projects are located in areas open to oil and gas leasing and development under the
IAP and subject to hundreds of stipulations and protections.

Willow’s approved design is the culmination of more than five years of
planning and engagement with federal, state, municipal, and tribal authorities.

In March 2023, BLM approved Willow in a record of decision (“ROD”) supported
by a Final Supplemental EIS (“FSEIS”) under the National Environmental Policy
Act (“NEPA”). The ROD authorizes a scaled-back version of Willow, reducing the
already modest surface footprint of ConocoPhillips’ proposal from five to just
three drill pads and imposing stringent environmental protections. The total
footprint of the Willow project, including the gravel mine, gravel roads, drill pads,
and related infrastructure, is about 384 acres. 3-SER-713. Willow construction
began in April 2023, and has been ongoing since then.

The analytical rigor of the permitting process and the public benefits of the
project are undeniable. The process involved thousands of pages of environmental

analyses, over a hundred public meetings, and tens of thousands of public

..
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comments. The project has been reduced and modified in response to local input,
including the elimination of drill sites and the addition of features to improve
subsistence access, such as road pullouts, tundra access ramps, and boat ramps.
The project is subject to over 250 impact minimization measures and it
permanently preserves over 800 acres of pristine North Slope wetlands. See 4-
SER-1088. Over its lifetime, Willow will generate thousands of jobs and billions
of public dollars, including tax revenues that will fund schools, emergency
response, health clinics, water facilities, roads, waste facilities, and power facilities
in all eight North Slope Borough villages.

Nevertheless, Plaintiffs-Appellants (individually “CBD” and “SILA,” and
collectively “Plaintiffs™) seek to stop Willow entirely because they “don’t see any
acceptable version of the project” and hope “Willow dies a death by a thousand
cuts.”! Plaintiffs succeeded in forcing a remand in 2020 after the district court
found “discrete deficiencies” in BLM’s 2020 EIS and in the 2020 biological
opinion issued by the U.S. Fish and Wildlife Service (“FWS”) pursuant to the
Endangered Species Act (“ESA”). 1-CBD_ER-10. But despite the agencies
addressing those deficiencies over the course of two more years of comprehensive

agency review and public comment, Plaintiffs sued again, challenging the new

! 2-SER-492 (emphasis added).
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FSEIS and biological opinion (“BiOp”). Their lawsuits repeat their old claims and

add new claims that could have been, but were not, raised in the prior litigation.
The district court reviewed all those claims and methodically rejected them

in a 109-page decision. The district court got it right, and this Court should affirm.

I1. JURISDICTIONAL STATEMENT

ConocoPhillips incorporates by reference the jurisdictional statement of the
Federal Defendants.

III. STATEMENT OF THE ISSUES

ConocoPhillips incorporates by reference the statement of the issues of the
Federal Defendants. ConocoPhillips also states this additional issue: Whether CBD
has Article III standing to bring its ESA claim.

IV.STATEMENT OF THE CASE
A. The Petroleum Reserve and the NPRPA.

The Petroleum Reserve, which is “roughly the size of Indiana,” is “home to
numerous Native Alaskan communities that practice a subsistence way of life,
relying on the biological resources of the Reserve.” N. Alaska Env’t Ctr., 983 F.3d
at 1081. The Petroleum Reserve “is also a significant source of oil and gas.” /d.
“As of 2017, the U.S. Geological Survey (USGS) estimated that technically
recoverable petroleum resources underlying the Reserve include 8.7 billion barrels

of oil and 25 trillion cubic feet of natural gas.” Id.
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President Harding established the Naval Petroleum Reserve on Alaska’s
North Slope in 1923 “for oil and gas only.” Exec. Order No. 3797-A (Feb. 27,
1923); Kempthorne, 457 F.3d at 973. “It was fifty years later, in 1976, that the
[NPRPA] transferred authority over the Reserve to the Secretary”” and renamed it
the NPR-A. Kempthorne, 457 F.3d at 973. The 1976 legislation prohibited
development and production, but authorized a continued federal exploration
program. Pub. L. No. 94-258, 90 Stat. 303 (1976).

In 1980, Congress amended the NPRPA, phased out the federal exploration
program, and authorized privately funded exploration, development, and
production in the NPR-A. See Pub. L. No. 96-514, 94 Stat. 2957 (1980). As one
member of the Senate explained at the time, “we can no longer delay efforts which
would increase the domestic supply of oil and lessen our reliance on imports.” 126
Cong. Rec. S29489 (1980) (statement of Sen. Stevens). To underscore the urgency
of the legislation, Congress instructed the Secretary of the Interior to carry out “an
expeditious program” of oil and gas leasing in the NPR-A. 42 U.S.C. § 6506a(a).

The resulting legislation is unique amongst BLM’s land management
statutes. The Petroleum Reserve is exempt from the typical “multiple use and
sustained yield” principles of planning applicable to other BLM lands. /d. §

6506a(c). The Petroleum Reserve is also exempt from wilderness designation. /d.
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What the NPRPA makes paramount is the national interest in expeditious oil
and gas production, while taking into account “the subsistence interests of Native
American tribes in the area and the need to protect the environment.” Kempthorne,
457 F.3d at 973-74; 42 U.S.C. § 6506a(a); 126 Cong. Rec. S29489. The NPRPA
“directs BLM to lease Reserve land to private entities for oil and gas development,
while taking such measures as BLM deems necessary or appropriate to mitigate
adverse environmental impacts.” N. Alaska Env’t Ctr., 983 F.3d at 1081; 42 U.S.C.
§ 6506a(b) (“[a]ctivities undertaken pursuant to this Act shall include or provide
for such conditions, restrictions, and prohibitions as the Secretary deems necessary
or appropriate to mitigate reasonably foreseeable and significantly adverse effects
on the surface resources of the” NPR-A (emphasis added)). But once the
government issues a lease in the Petroleum Reserve, it has made an “irretrievable
commitment of resources” and no longer has “an absolute right to prohibit surface-
disturbing activities.” N. Alaska Env’t Ctr., 983 F.3d at 1086; Kempthorne, 457
F.3d at 976.

Additionally, the NPRPA authorizes BLM to designate areas warranting
special protection (called Special Areas), and provides that “exploration” activities
in those areas “shall be conducted in a manner which will assure the maximum
protection of such surface values to the extent consistent with the requirements of

this Act for the exploration of the reserve.” 42 U.S.C. § 6504(a) (emphasis added).

-6-
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The phrase “maximum protection” was included in the NPRPA in 1976, and the

(144

House Conference Report states that “‘maximum protection of such surface
values’ is not a prohibition of exploration-related activities within such areas” but
instead is intended to ensure “that such exploration operations will be conducted in
a manner which will minimize the adverse impact on the environment.” H. Conf.
Rep. No. 94-942, at 21 (1976) (emphases added). When BLM implemented that
statutory provision in 1977, it confirmed that “[m]aximum protection of designated
special areas does not imply a prohibition of exploration or other activities,” 42
Fed. Reg. 28,723 (June 3, 1977), but instead refers to appropriate mitigation
measures such as “(1) [r]escheduling activities and use of alternative routes, (2)
types of vehicles and loadings, (3) limiting types of aircraft in combination with
minimum flight altitudes and distances from identified places, and (4) special fuel
handling procedures,” 43 C.F.R. § 2361.1(c).

Recognizing that oil and gas development could impact local communities,
Congress instructed that 50% of “[a]ll receipts from sales, rentals, bonuses, and
royalties on leases issued” in the Petroleum Reserve be given to the State of
Alaska, and that, in allocating those funds, “the State shall give priority to use by
subdivisions of the State most directly or severely impacted by development of oil

and gas leased under this Act.” 42 U.S.C. § 6506a(l). In accordance with this

provision, the State created the NPR-A Impact Mitigation Program, which, since

-
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its inception, has provided $143 million to the North Slope Borough and $22
million to Nuigsut (a community of about 500 people located within the NPR-A).
Those funds have been used to provide government and social services, boost
education, and build needed infrastructure for communities in and around the
Petroleum Reserve. 1-SER-37.

B. Integrated Activity Plans in the NPR-A.

BLM initially developed management plans for portions of the Petroleum
Reserve. Kempthorne, 457 F.3d at 974. Those plans were challenged under NEPA
by some of the Plaintiffs in this case, and this Court affirmed BLM’s NEPA
analysis, including its range of alternatives and use of hypothetical development
scenarios. /d. at 976.

In 2013, BLM adopted a single comprehensive IAP that closed
approximately 11 million acres (48%) of the Petroleum Reserve to leasing and
made about 2.5 million acres (11%) available for leasing but subject to “No
Surface Occupancy” stipulations forbidding surface construction (with some
exceptions). 9-SER-2296. The closed portions “include areas critical to sensitive
bird populations and the Teshekpuk Lake and Western Arctic Caribou Herds.” 9-
SER-2502. The remaining 9.3 million acres (41%) of the Petroleum Reserve were
made available for leasing and new oil and gas infrastructure, subject to terms and

conditions designed to protect surface resources. 9-SER-2296.

_8-
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Many environmental groups, including some of the Plaintiffs here, praised
the 2013 IAP. The Northern Alaska Environmental Center said the IAP “provides
effective and reliable conservation measures to protect fish, wildlife and their
habitats to ensure balanced management of the NPR-A, consistent with federal
law.” 10-SER-2762. Similarly, 12,600 members of the Alaska Wilderness League
wrote to BLM that this was “the most responsible and balanced management plan
for the Reserve.” 10-SER-2759. Earthjustice said the AP was “a positive step
toward balanced management” that “allows for future oil and gas development.”
10-SER-2760.

In 2022, the Biden administration issued a new [AP affirming the 2013 land
allocations, finding that they “strike[] a balance” among development, the
“importance of surface resources,” and the need to mitigate impacts on subsistence
uses. 9-SER-2499, 2514. The 2022 IAP is also supported by a comprehensive EIS
(the “2020 TAP EIS”) that, like the predecessor IAP EISs (approved in
Kempthorne), evaluates the environmental effects of potential future development
in the NPR-A based on hypothetical development scenarios. 10-SER-2686-87. The
2022 TAP includes dozens of required operating procedures and other measures

designed to reduce and minimize the impact to surface resources. 3-SER-639.
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C. The Willow Project.

Willow is located in an area specifically designated for oil and gas leasing
and surface development under both the 2013 and 2022 IAPs. 9-SER-2296. The
project’s purpose is to tap into a discovered oil reservoir underneath Petroleum
Reserve land that is leased to ConocoPhillips and organized as a unit called the
Bear Tooth Unit. Id. ConocoPhillips began acquiring those leases in 1999. A full
project history appears in 9-SER-2296-304 and a graphical representation appears
in 8-SER-2253.

The Willow project was designed, from its outset, to minimize its
environmental footprint and impact on subsistence hunting activities. 9-SER-2296-
314. Using extended-reach underground horizontal drilling, the project will be able
to access most of the oil underlying the 195,709-acre unit of leased lands using
only three 15-acre drill pads. 9-SER-2302; 8-SER-2254. The locations of the drill
pads and related infrastructure were carefully selected to balance access to the
underlying oil resource while avoiding, as much as possible, sensitive and
significant environmental areas. See 5-SER-1253; 6-SER-1673-83.

The public benefits of Willow are significant. Willow will reduce

dependence on foreign oil, as contemplated by the NPRPA.? Willow will provide

2 The FSEIS confirms that Americans will consume roughly the same
amount of oil regardless of Willow and, if Willow is not built, over 50% of the oil
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between $2.27 to $3.56 billion to the NPR-A Impact Mitigation Program that will
benefit local communities. 2-SER-305. Willow will provide production tax
revenues to the State of between $1.258 and $5.21 billion and ad valorem tax
revenue to the North Slope Borough of about $1.25 billion. /d.; 6-SER-1530. And
Willow will create (and has already created) thousands of new jobs in an area
where jobs are scarce and unemployment exceeds 13%. See 2-SER-305; 6-SER-
1530-31. All these benefits come from a project with a surface footprint of only
384 acres in a 23.5-million-acre tract of land “set aside by Congress to be a
petroleum reserve to help meet the Nation’s need for oil and gas.” 1-CBD_ER-23.

Willow has overwhelming support from state, local, and tribal governments
in Alaska, including every member of the Alaska State Legislature as well as
Nuigsut, the community closest to the Willow project. See 3-SER-588-92 (Alaska
House and Senate Joint Resolution detailing local, tribal, state, and federal support
and unanimously urging approval of Willow); CBD Dkt. 86.2° at 5-15 (City of
Nuigsut Resolution No. 23-13 (December 18, 2023) (committing to “work closely”
with ConocoPhillips and BLM on implementation “for the benefit of the

community of Nuigsut”)); id. at 17-18 (Native Village of Nuigsut Resolution 2023-

(. .. continued)
that could come from Willow will instead come from foreign sources. 3-SER-799-
800 (Table 3.2.3).

3 This brief cites to the docket in Case No. 23-3624.

-11-



Case: 23-3624, 01/12/2024, DktEntry: 115.1, Page 22 of 108

25 (December 19, 2023)); see also 1-SER-43-44 (NSB unanimous approval of
rezone for Willow).

D. Willow Approval and Litigation History.

The procedural history of this case is lengthy and complex as it involves a
prior remand to the agency, Sovereign Inupiat for a Living Arctic v. Bureau of
Land Mgmt., 555 F. Supp. 3d 739 (D. Alaska 2021) (“SILA”), a supplemental EIS,
and subsequent decisions after remand by the district court denying Plaintiffs’
motions for preliminary injunctions (2-SER-429-72), ruling in the favor of the
government on the merits (1-CBD_ER-5-109), and multiple denials of Plaintiffs’
motions for an injunction pending appeal (1-SER-3-29; CBD Dkt. 37). To avoid
duplication, ConocoPhillips adopts Federal Defendants’ discussion of Willow’s
approval and litigation history.

E. Status of Willow Construction.*

Construction on Alaska’s North Slope is challenging. To protect the
permafrost-underlain tundra, most infrastructure is built in the winter, when the
ground is frozen, using temporary ice roads and ice pads and mobile camps. The
ice road season typically ends (weather dependent) around the end of April or the

first week of May.

4 Descriptions of Willow construction, including the current status, are
provided in 2-SER-293-300, 307-20, 376-84, 520-31, and the Declaration of James
I. Brodie, filed with this Court on January &, 2024. CBD Dkt. 86.3.
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ConocoPhillips began Willow construction with ice road building activities
immediately following issuance of the ROD in March 2023, and started mine
excavation and road building activities on April 3, 2023, after the district court
denied Plaintiffs’ request for a preliminary injunction. Between April 3 and May 3,
2023, when the ice road season ended, ConocoPhillips opened a new gravel mine,
and used that gravel to extend the existing road westward toward Willow about
two miles. ConocoPhillips also began building a subsistence boat ramp for use by
local residents. Offsite fabrication of Willow materials, such as modules, pipes,
and culverts, continued over the summer as did pre-construction summer road and
pipeline work in accessible areas in the Kuparuk River Unit.

In late-October 2023, ice road building activities for this winter’s
construction activities recommenced. On December 20, 2023, with new ice roads
in place, ConocoPhillips resumed surface-disturbing construction. Hundreds of
workers have been hired and mobilized, and are now working in the field as the
winter construction workforce ramps up to approximately 1,800 North Slope
workers. ConocoPhillips continues to expend resources daily to ensure timely and

safe construction of the project.

V. SUMMARY OF ARGUMENT

BLM evaluated a reasonable range of alternatives for development of the

Bear Tooth Unit as required by NEPA. The FSEIS includes a no-action alternative
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and four development alternatives that evaluate a range of different pad, pipeline,
and road configurations. The alternatives include ConocoPhillips’ proposed plan
(Alternative B) as well as BLM’s compromise alternative (Alternative E) that
reduces the scope of Willow and adds more protections for surface resources. This
range of alternatives complies with NEPA and this Court’s case law.

BLM appropriately declined to consider, in detail, Plaintiffs’ proposal that
would have eliminated all infrastructure in the Teshekpuk Lake Special Area
(“TLSA”). BLM determined that this no-TLSA alternative failed to serve the
purpose of a master development plan, was a false comparison with other
development alternatives, and would segment the NEPA analysis. Moreover,
Plaintiffs fail to demonstrate, as required by this Court’s precedent, that an
additional mid-range alternative between BLM’s compromise alternative and the
no-action alternative was necessary to foster informed decision-making under
NEPA.

BLM also fully considered the potential growth inducing impacts of Willow,
as required by NEPA. The FSEIS expressly addressed the potential for Willow to
induce growth and included an estimate of the downstream GHG emissions
associated with that potential growth by incorporating emissions from the future
growth scenarios in the 2020 IAP EIS. These growth scenarios expressly include

potential growth facilitated by Willow. Nothing more was required.
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BLM complied with its obligations under the NPRPA. BLM may impose
restrictions that it “deems necessary or appropriate to mitigate reasonably
foreseeable and significantly adverse effects on the surface resources” in the
Petroleum Reserve, 42 U.S.C. § 6506a(b), and has an obligation to “assure the
maximum protection of such surface values” in designated special areas, but only
“to the extent consistent with the requirements of this Act,” id. § 6504(a). BLM’s
ROD does precisely that, approving a pared down version of Alternative E that
“strikes a balance” by “allowing for development to occur in the NPR-A consistent
with the terms of existing leases while at the same time requiring the
implementation of robust protections for surface resources.” 3-SER-613.

CBD lacks standing to challenge Federal Defendants’ ESA decisions
regarding the potential impact of downstream GHGs on listed species. There is no
scientific way to connect the dots between emissions from specific projects and
potential impacts to the environment at any specific location, and thus no way to
establish the causation or redressability required by Article III under this Court’s
precedent. Wash. Env’t Council v. Bellon, 732 F.3d 1131, 1143 (9th Cir. 2013).
But even if the Court reaches the issue, CBD’s ESA claim is meritless.

The record demonstrates that the federal agencies considered the possibility
that downstream emissions from Willow could contribute to climate change, but

determined that the potential future effects of those emissions on polar bears and
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ice seals are too remote and uncertain to qualify as “effects of the action” under the
ESA. See 50 C.F.R. § 402.02. This determination is consistent with a long and
unbroken chain of agency guidance and decisions affirming that GHG emissions
are generally not considered “effects of the action” on species or their habitat in an
ESA section 7 consultation.

The decision below should be affirmed.

VI. ARGUMENT
A.  The FSEIS Alternatives Analysis Satisfies NEPA.

NEPA requires agencies to analyze a “reasonable range of alternatives” to a
proposed action. Audubon Soc’y of Portland v. Haaland, 40 F.4th 967, 980 (9th
Cir. 2022) (citing 42 U.S.C. § 4332(E)). As addressed below, BLM considered a
reasonable range and Plaintiffs’ contrary arguments lack merit.

1. BLM Considered a Reasonable Range of Alternatives.

An EIS “need not consider an infinite range of alternatives, only reasonable
or feasible ones,” and “alternatives eliminated from detailed study need only be
briefly discussed.” Id. at 981 (internal quotation marks and citation omitted); 40
C.F.R. § 1502.14(a). “NEPA does not require BLM to explicitly consider every
possible alternative[.]” Kempthorne, 457 F.3d at 978. “‘Without such criteria, an
agency could generate countless alternatives.”” Morongo Band of Mission Indians

v. FAA4, 161 F.3d 569, 575 (9th Cir. 1998) (citation omitted).
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This Court’s decision in Audubon, 40 F.4th 967, establishes the analytical
framework for judicial review of the adequacy of an EIS’s range of alternatives.
Courts apply a “rule of reason” standard, which is “essentially the same as an
abuse of discretion analysis.” Id. at 980 (cleaned up). The “range of alternatives” to
be considered by an agency “is based on the purpose and need” of the proposed
agency action. /d. at 981. Accordingly, courts “‘begin[] by determining whether or
not the Purpose and Need Statement was reasonable.’” Id. (citation omitted). “The
next question is whether [the agency] considered reasonable alternatives given the

(144

... Plan’s purposes and needs.” Id. at 982. Ultimately, the “‘touchstone . . . is
whether an EIS’s selection and discussion of alternatives fosters informed
decision-making and informed public participation.’” Id. (citation omitted).

The FSEIS meets all these requirements, as the district court correctly
concluded in a 22-page analysis. 1-CBD_ER-15-36. Here, ConocoPhillips
proposed a master development plan to develop the oil reservoir under the Bear
Tooth Unit. 3-SER-758. A “unit” is a collection of leases aggregated together
under the requirements of the NPRPA for the purpose of collective development.
42 U.S.C. § 6506a(j)(1); 9-SER-2572. The unit is governed by a “unit agreement”
between the lessee and BLM, the purposes of which are to facilitate coordinated

development, “minimize the impact to surface resources of the leases,” and

“facilitate consolidation of facilities.” 42 U.S.C. § 6506a(j)(1). As the unit
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operator, ConocoPhillips has “continuing development obligations” and is required
to submit a “plan” that “must describe the activities to fully develop the oil and gas
field.” 43 C.F.R. § 3137.71(b)(1). ConocoPhillips submitted that plan—the Willow
Master Development Plan (“MDP”)—to BLM, and the purpose of the FSEIS was
to evaluate the environmental consequences of that plan. 3-SER-758.

BLM’s statement of purpose and need appropriately reflects this context and
the NPRPA statutory framework:

The purpose of the Proposed Action is to construct the
infrastructure necessary to allow the production and
transportation to market of federal oil and gas resources
in the Willow reservoir located in the [Bear Tooth Unit],
while providing maximum protection to significant
surface resources within the NPR-A, consistent with
BLM’s statutory directives. The need for federal action
(i.e., issuance of authorizations) is established by BLM’s
responsibilities under various federal statutes, including
the NPRPA (as amended).... Under the NPRPA, BLM is
authorized to conduct oil and gas leasing and
development in the NPR-A.... BLM is required to
respond to the Proponent’s requests for an MDP and
related authorizations to develop and produce petroleum
in the NPR-A.

3-SER-758-59. As the district court observed, “[n]one of the parties dispute the
reasonableness of the purpose and need statement, and ... the statement is
reasonable given the NPRPA’s directives and BLM’s responsibilities pursuant to

federal law.” 1-CBD_ER-20; see Audubon, 40 F.4th at 981.
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As to the “next question,” Audubon, 40 F.4th at 982, BLM considered a
range of alternatives in light of the (uncontested) statement of purpose and need
and its statutory obligations. The FSEIS considered five alternatives in depth: (A) a
no-action alternative; (B) ConocoPhillips’s proposed MDP with five road-
connected drill pads (BT1-BT5); (C) an alternative with no infield roads
connecting the drill pads; (D) an alternative with co-location of certain facilities
and no road connections to existing facilities in other units; and (E) an alternative
with less infrastructure altogether, which would eliminate drill pad BT4 in the
TLSA, adjust the location of drill pad BT2 to partially compensate for eliminating
BT4, and defer approval of BTS5.

The range of feasible configurations and alternatives for the Willow MDP is
constrained by many technical, geological, and physical limitations, such as the
location and depth of the reservoir within the Bear Tooth Unit and the limits of
horizontal underground drilling to reach oil from drill pad locations. These
limitations are graphically depicted below in Figure D.4.10 from the FSEIS. The
red double line depicts the boundary of the Bear Tooth Unit (and leases held by
ConocoPhillips); the dotted magenta line reflects the extent of the oil reservoir
under the unit; and the large grey polygons reflect the maximum possible

underground reach of horizontal drilling from the much smaller (orange) drill pads.
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5-SER-1335; 8-SER-2282-83. Overlaying these drilling-reach limits are many
more limitations associated with the desire to avoid environmentally sensitive
areas (e.g., rivers, streams, and bird habitat) and buffers associated with those
areas—all of which are subject to protections under the 2022 IAP and lease
stipulations. See 5-SER-1253 (graphic depiction of buffers); 9-SER-2570-71; 3-

SER-639-59.
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On BLM lands in the Lower 48, a typical development project of this size
would have many more drill pad locations spread across the reservoir. See 8-SER-
2273-79. But in the Arctic, where minimizing the footprint of the project on
surface resources is at a premium, Willow is designed to optimize oil recovery
while minimizing the surface disturbance. 9-SER-2296-314.

ConocoPhillips’ proposed five-pad Alternative B would capture about 91%
of the oil within the Bear Tooth Unit. 10-SER-2595. BLM’s four-pad Alternative E
allows for less oil recovery. 10-SER-2596. By contrast, a development plan
“intended to maximize resource recovery’” for the Bear Tooth Unit would have
required *“7 drill sites” including “4 total pads within the TLSA.” 10-SER-2595-96.

Under these circumstances, and within these numerous constraints, BLM
developed and evaluated alternatives to ConocoPhillips’ proposed MDP. BLM
explained:

The purpose of a master development plan is to evaluate
the full development of an oil prospect to disclose all
impacts related to the proposed project and prevent

segmentation of the National Environmental Policy Act
analysis.

5-SER-1196. BLM further explained that the term “fully develop” means “that a
lessee may not strand such a large quantity of oil and gas that, standing alone, is
economic to develop (i.e., that would warrant construction of an additional drill

pad).” 5-SER-1193; 9-SER-2536 (“Full development . . . does not mean an
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applicant must recover 100% of a resource, but an applicant cannot strand an
economically viable amount of recoverable resource.”).

BLM’s explanation is both reasonable and faithful to applicable law. A
“master development plan” for an oil and gas field must include all of the
development that is planned to “fully develop” the field. 43 C.F.R. §
3137.71(b)(1). Again, BLM explained:

[T]o the extent that an alternative concept strands an
economically viable quantity of oil, the BLM would
expect to receive a future permit application to develop
it. Such an alternative concept therefore does not disclose

and analyze the impacts of full field development and is a
false comparison to other action alternatives.

5-SER-1194 (citing 43 C.F.R. § 3137.71(b)(1)). Consistent with that limitation, all
of the action alternatives in the FSEIS (B-E) represented full development of the
Bear Tooth Unit, meaning they do “not strand such a large quantity of oil and gas
that, standing alone, is economic to develop (i.e., that would warrant construction
of an additional drill pad).” 5-SER-1193. Full development does not mean
recovery of “all possible oil.” None of the alternatives evaluated in the FSEIS
would recover all possible oil.

BLM’s delineation of the five alternatives for full analysis is detailed in a
250-page “Alternatives Development” appendix (Appendix D.1) to the FSEIS.
There, BLM explains how it developed the alternatives, the reasons it screened out

other concepts and proposed alternatives from detailed consideration, and why it
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carried particular elements forward for detailed consideration. 5-SER-1209-449; 6-
SER-1452-76. BLM’s discussion of alternatives, its selection of four alternative
MDP configurations (in addition to the no-action alternative), and its explanation
for why other alternatives were not carried forward for detailed analysis satisfies
its obligation to consider a reasonable range of alternatives.

Ultimately, the alternatives-development process took years and was fully
informed by public comment, which, in turn, lead to refinement of the alternatives,
precisely as contemplated by NEPA. BLM’s final range of alternatives “‘foster[ed]
informed decision-making and informed public participation.”” Audubon, 40 F.4th
at 982 (citation omitted). Nothing more is required by NEPA.

2 BLM Correctly Addressed the No-TLSA Alternative Proposed by
Plaintiffs.

Plaintiffs’ core argument is that BLM should have given detailed
consideration to an additional mid-range alternative that would have partially
developed the Bear Tooth Unit. Specifically, Plaintiffs asked BLM to consider an
alternative that prohibited all infrastructure in the TLSA. This proposed alternative
would have made two-thirds of the Bear Tooth Unit surface area off-limits to
development and allowed for development of only 71% of the pool underlying the
Bear Tooth Unit, stranding about 200 million barrels of oil on leased lands that
would otherwise be developed by drill pad BT2 or BT4. 9-SER-2572; 10-SER-

2596.
23-
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But Plaintiffs concede, as they must, that BLM did consider this alternative
and decided, as explained in the Alternatives Appendix, that it would not carry
forward that alternative for detailed consideration. 5-SER-1256 (discussing
Alternative Component 44, “No infrastructure within TLSA,” including potential
environmental benefits); 5-SER-1261 (alternatives eliminated from further
analysis, Component 44). Specifically, BLM explained:

This alternative concept would not meet the Project’s
purpose and need and would strand an economically
viable quantity of recoverable oil. This alternative
concept would strand all of the oil that would be accessed
by drill site BT4 and some of the oil that would be
accessed from drill site BT2. BLM determined that there
is an economically viable quantity of recoverable oil in
this area based on its review of the available geologic
data and because there is enough resource accessible
from BT4 that CPAI has proposed constructing a gravel
road and drill pad to access it.

5-SER-1261; 8-SER-2282-83 (BLM evaluation of drilling reach). This explanation
is all that NEPA requires. Audubon, 40 F.4th at 981 (“alternatives eliminated from

detailed study need only be briefly discussed”); 40 C.F.R. § 1502.14(a) (same).’

> CBD cites Environmental Defense Center v. Bureau of Ocean Energy
Management, but there, the “agencies gave no explanation for why the alternatives
proposed did not lend themselves to meaningful analysis.” 36 F.4th 850, 877 (9th
Cir. 2022). Here, by contrast, BLM explained why Plaintiffs’ no-TLSA
development proposal was a “false comparison to other action alternatives.” 5-
SER-1194. Likewise, the decision in Western Watersheds Project v. Abbey, 719
F.3d 1035, 1052 (9th Cir. 2013), is distinguishable as it did not involve (as here) a

24-
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Moreover, although BLM declined to carry forward Plaintiffs’ no-TLSA
alternative for detailed consideration, it acknowledged and acted upon Plaintiffs’
concerns about impacts in the TLSA. Specifically, BLM developed (and ultimately
adopted) Alternative E, which is designed to reduce impacts in the TLSA and
address other environmental concerns. 3-SER-809-11; 3-SER-603-04. BLM even
incorporated many of the project components recommended by Plaintiffs—fewer
well sites, less access to oil, fewer greenhouse gas emissions, 40% less
infrastructure in the TLSA, less impact on subsistence resources, and fewer gravel
roads—into the new Alternative E. 5-SER-1394-96; see also 8-SER-2254 (side-by-
side comparison).

BLM’s approach to the alternatives aligns with Kempthorne. 457 F.3d 969.
There, this Court rejected a similar alternatives challenge (by some of the Plaintiffs
here) to BLM’s EIS for an earlier version of the IAP for the Petroleum Reserve. /d.
at 978-79. The plaintiffs argued that BLM’s range of alternatives was inadequate
because it did not include their preferred “Audubon Alternative,” which offered
more protection for wildlife than the five alternatives considered. /d. at 978. The

Court rejected that argument because BLM sufficiently explained why the

(. .. continued)
compromise alternative (Alternative E) that reduced the development footprint in
order to reduce impacts.
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“Audubon Alternative as a whole was inconsistent with the [IAP] project and
statutory mandates” and agreed to “incorporate several recommendations” into the
final alternative it selected. /d. at 978-79. That is precisely what BLM did here
with Alternative E.

3. Plaintiffs’ Arguments Are Inconsistent with the Record and
Misconstrue BLM’s NEPA and NPRPA Obligations.

Plaintiffs levy a series of objections to BLM’s rationale in support of its
range of alternatives and the reasons it provided for rejecting Plaintiffs’ no-TLSA
alternative for detailed consideration in the FSEIS. None of these arguments have
merit.

Plaintiffs argue that BLM believed it “must allow full development” of the
Bear Tooth Unit. CBD Br. at 18; SILA Br. at 24 (claiming BLM believed it was
“required to authorize full-field development”). This is false. In response to a
similar allegation made by Plaintiffs during the NEPA process, BLM explained
“[t]he Supplemental EIS does not state that BLM’s legal authority to condition or
reject the Willow Project is constrained, or that BLM cannot select Alternative A
(No Action).” 5-SER-1198. In fact, BLM was very clear with Plaintiffs about this
from the beginning of the NEPA process. On November 3, 2021, in a private
meeting Plaintiffs and their lawyers had with agency officials shortly after the
district court’s last remand, BLM told Plaintiffs that “[t]he EIS will analyze all of

the drill sites in any new alternative (i.e., fully develop), though the ROD may or
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may not include (i.e., approve and permit) all of them.” 9-SER-2577 (emphasis
added). Plaintiffs themselves admit that BLM’s final decision did not authorize all
of the evaluated drill sites. See CBD Br. at 25; SILA Br. at 32.

In the FSEIS, BLM explained that “the purpose of a master development
plan is fo evaluate the full development of an oil prospect to disclose all impacts
related to the proposed project and prevent segmentation of the National
Environmental Policy Act analysis.” 5-SER-1196 (emphases added). BLM further
explained that Plaintiffs’ no-TLSA alternative does not meet this purpose because
it would not evaluate “full development,” “disclose all impacts,” or “prevent
segmentation,” and would therefore provide a “false comparison to other action
alternatives” 5-SER-1194, 1196 (citing 43 C.F.R. § 3137.71(b)(1)); see 9-SER-
2572-73 (“BLM does not want an alternative that would piecemeal
development.”). In so concluding, BLM remained faithful to NEPA’s core
purpose—to “foster[] informed decision-making and informed public
participation.” Audubon, 40 F.4th at 982 (citation omitted).

Plaintiffs’ proposed alternative, if adopted, would likely result in a future
application to build another drill pad in the northern area of the Bear Tooth Unit to
recover the oil that would otherwise be stranded on leased lands. BLM
appropriately explained that such an alternative would frustrate (and violate)

NEPA because it would segment BLM’s analysis of the MDP for the Bear Tooth
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Unit. 5-SER-1196. Plaintiffs themselves argued, in public comments on the draft
EIS, that NEPA prohibited BLM from segmenting its analysis. 9-SER-2525.
(“BLM should be clear about the true scope of Willow and should not allow
Conoco to piecemeal its proposal.”). BLM did not abuse its discretion in choosing
to conduct a detailed analysis of alternatives that provide for “full development” of
the Bear Tooth Unit and declining to segment its NEPA analysis. Native
Ecosystems Council v. Dombeck, 304 F.3d 886, 897 (9th Cir. 2002) (NEPA does
not permit “piecemeal” analysis).®

BLM’s rejection of Plaintiffs’ alternative is all the more sensible because
Plaintiffs failed to demonstrate (as is their burden) that their proposed alternative is
not just another “‘mid-range’ alternative[] between action and no action.” Earth
Island Inst. v. U.S. Forest Serv., 87 F.4th 1054, 1065 (9th Cir. 2023). The FSEIS
considers ConocoPhillips’ five-pad proposal (Alternative B), two alternatives with
similar oil recovery but dramatically different surface impacts (Alternatives C and

D), a mid-range alternative with less oil recovery from only four pads

¢ Plaintiffs claim BLM’s decision to eliminate their no-TLSA alternative
from detailed evaluation is “unsupported by Willow’s purpose and need
statement.” CBD Br. at 24; see SILA Br. at 28. But BLM’s purpose and need
statement (set forth on page 18 above) clearly states that BLM is evaluating a
proposal for a master development plan for the Bear Tooth Unit. A partial
development proposal is a “false comparison” to a master development plan for the
entire unit.

8-



Case: 23-3624, 01/12/2024, DktEntry: 115.1, Page 39 of 108

(Alternative E), and a zero-pad (no-action) alternative (Alternative A). This range
of alternatives gave BLM an informed basis for ultimately approving a three-pad
project. 3-SER-610-14. Plaintiffs’ proposed alternative just falls in the mid-range
of alternatives between Alternative B and the no-action alternative, and Plaintiffs
do “not explain why another alternative was necessary to foster informed
decisionmaking and public participation.” Mont. Wilderness Ass 'n v. Connell, 725
F.3d 988, 1004-05 (9th Cir. 2013).

4. Plaintiffs Ignore BLM’s Reasoned Explanation in the Record.

Plaintiffs largely ignore the NEPA-based reasons BLM gave for deciding
not to carry forward Plaintiffs’ no-TLSA alternative for detailed analysis, instead
offering mistaken arguments that BLM misapprehended its authority under the
NPRPA. CBD Br. at 21-22; SILA Br. at 25-26. In Plaintiffs’ view, the NPRPA
authorized—if not required—BLM to close areas of the Bear Tooth Unit to
development, and, therefore, BLM should have carried forward for detailed
analysis an alternative that permanently prohibited development in the TLSA
portion of the Bear Tooth Unit. Plaintiffs’ view misunderstands the NPRPA and
BLM’s administration of the Petroleum Reserve. See 1-CBD ER-23-28 (district
court’s comprehensive explanation of Plaintiffs’ mistaken view).

At the IAP stage, BLM determined which specific areas of the Petroleum

Reserve are open for leasing and development, and under what conditions. Under
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the TAP, 86% of the TLSA (3.13 million acres) is closed to oil and gas leasing and
another 3% is available to leasing, but without any surface occupancy rights. 9-
SER-2299. The remaining 11% of the TLSA is open to leasing and surface
development, subject to additional special protections. 9-SER-2296. All of the
leases in the Bear Tooth Unit, including those in the TLSA, are in areas open to
leasing and surface development. 9-SER-2315. The decision to open this portion of
the TLSA to oil development was therefore made in the 2013 TAP—which
Plaintiffs supported as “balanced”—and affirmed in the 2022 IAP. 10-SER-2762;
10-SER-2759.

BLM further committed the Bear Tooth Unit to development when it issued
leases for these lands over the course of nearly two decades. 9-SER-2320.
Petroleum Reserve leases come with rights to develop the underlying resource,
subject to reasonable mitigation measures to minimize impacts to surface
resources. 9-SER-2296-97. With the exception of a few leases from 2017,
Plaintiffs did not challenge BLM’s leases for the Bear Tooth Unit, and the
challenge to those few 2017 leases was rejected by this Court. N. Alaska Env’t
Ctr.,983 F.3d at 1081.

Given this context, the decision before BLM in the present case was not
whether all of the Bear Tooth Unit should be open to development, which was long

ago decided, or whether the lands should have been leased for development, which
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already occurred. Rather, BLM was required here to determine reasonable
alternative configurations for development of the Bear Tooth Unit that best adhere
to BLM’s obligation to protect the surface resources of the Petroleum Reserve, and
to give maximum protection to special areas “to the extent consistent with the
requirements of this Act.” 42 U.S.C. § 6504(a). BLM did so by considering a range
of alternatives that contain varying levels of reduced impacts in the TLSA.
Plaintiffs assert that BLM did not perform a detailed analysis of their no-
TLSA alternative, but the NPRPA mandated no such alternative. To the contrary,
under the NPRPA and the IAP, “infrastructure is allowed, and indeed anticipated,
within the TLSA.” SILA, 555 F. Supp. 3d at 769; 42 Fed. Reg. 28,723; 9-SER-
2296. And while Plaintiffs selectively cite 42 U.S.C. § 6504(a) as requiring
“maximum protection,” they conveniently omit the language clarifying that such
protections apply only “to the extent consistent with the requirements of this Act.”
Continuing to ignore BLM’s actual reasons for rejecting their no-TLSA

alternative, Plaintiffs also argue that BLM unlawfully assumed that ConocoPhillips
has the right to recover “all possible oil.” CBD Br. at 20-21; SILA Br. at 24. This
is factually wrong. As BLM explained:

In accordance with the District Court’s decision, the

[FSEIS] does not assume that ConocoPhillips has the

right to extract all possible oil and gas from its leases.

BLM does not require 100% resource extraction and may
condition Project approval to protect surface resources
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even if doing so reduces the amount of oil and gas that
can be profitably produced.

5-SER-1193. Indeed, Alternative B, as depicted in the figure at page 20 above,
does not involve recovery of “all possible oil,” and Alternative E involves recovery
of even less oil. 3-SER-810. However, as BLM explained, Alternatives B and E
both fully develop the reservoir (unlike Plaintiffs’ no-TLSA alternative), while also
providing appropriate protections to the surface resources in the Petroleum Reserve
as required by the NPRPA.’

Likewise, Plaintiffs argue that BLM believed it had to “maximize Willow’s
oil recovery.” CBD Br. at 21. But a “maximize resource recovery” plan would
require seven drill pads, including four in the TLSA, and BLM screened out that
option early in the process. 10-SER-2595. ConocoPhillips’ actual proposal
(Alternative B) only contemplated about 91% oil recovery, and BLM’s
compromise alternative (Alternative E) contemplated even less. 10-SER-2595-96.
These action alternatives do not “maximize” oil recovery—they evaluate full-field
development in the context of the NPRPA and its balance between development

and protection of surface resources. This is entirely appropriate under NEPA.

7 Alternative E contemplated “the full development of the Willow reservoir
with up to four drill site pads” but deferred approval of the BTS to the future. 3-
SER-785. “In order to provide an equivalent comparison of the full impacts of each
alternative,” BLM assumed all four pads would be approved and that construction
on BT5 would begin at the earliest possible date. /d.
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Morongo Band, 161 F.3d at 575 (“[a]n agency . . . is ‘entitled to identify some
parameters and criteria—related to Plan standards—for generating alternatives to
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which it would devote serious consideration.’” (citation omitted)).

Finally, Plaintiffs argue for the first time on appeal that BLM’s decision, in
the ROD, to disapprove drill pad BT5 (the southern-most drill pad) “demonstrates”
that BLM’s range of alternatives is unlawful. CBD Br. at 25-27; SILA Br. at 30-
33. But this argument just conflates BLM’s mitigation authority under the NPRPA
with the range of alternatives that must be considered for an MDP for NEPA
purposes. Indeed, BLM has the discretion to impose “such conditions, restrictions,
and prohibitions as the Secretary deems necessary or appropriate to mitigate
reasonably foreseeable and significantly adverse effects on the surface resources of
the National Petroleum Reserve in Alaska.” 42 U.S.C. § 6506a(b). And BLM “can
condition permits for drilling on implementation of environmentally protective
measures, and we assume it can deny a specific application altogether if a
particularly sensitive area is sought to be developed and mitigation measures are
not available.” Kempthorne, 457 F.3d at 976.

Here, BLM determined that mitigation measures are available—a finding
Plaintiffs have not challenged. Following completion of the FSEIS, BLM used its

NPRPA mitigation authority to approve a three-pad version of Alternative E that
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