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1 

 INTRODUCTION 

The City of Charleston (the “City”) seeks to hold some of the world’s largest fossil fuel 

companies (“Defendants”) liable for failing to warn about the climate impacts of their products 

and for waging a decades-long disinformation campaign to cast doubt on the science, causes, and 

effects of global warming. That tortious conduct inflated and sustained fossil fuel consumption, 

which increased greenhouse gas emissions, accelerated climate change, and worsened sea level 

rise, storm surges, and other climate-related hazards in the City. To ensure that those who profited 

from this deception bear the resulting costs, the City filed this lawsuit, asserting state-law claims 

for nuisance, failure to warn, trespass, and violations of the South Carolina Unfair and Deceptive 

Trade Practices Act (“SCUTPA”). 

Defendants now move to dismiss this action based on a caricature of the Complaint, 

insisting that the City’s claims “usurp the power of the [political branches] to set climate policy” 

and “have the effect of regulating out-of-state greenhouse gas emissions.” See Mem. in Support of 

Defs’ Mot. to Dismiss for Failure to State a Claim (“Jt. Mot.”) at 2, 20. However, “[n]umerous 

courts have rejected similar attempts by oil and gas companies to reframe complaints alleging 

those companies knew about the dangers of their products and failed to warn the public or misled 

the public about those dangers.” City & Cnty. of Honolulu v. Sunoco LP, 537 P.3d 1173, 1201 

(Haw. 2023) (refusing to dismiss climate deception case).1 This Court should do the same. As in 

other climate deception cases, the City’s claims “do not ask for damages for all effects of climate 

change; rather, they seek damages only for the effects of climate change allegedly caused by 

 

1 See, e.g., Mayor & City Council of Baltimore v. BP P.L.C., 31 F.4th 178, 217 (4th Cir. 

2022) (“None of Baltimore’s claims concern emission standards, federal regulations about those 

standards, or pollution permits. Their Complaint is about Defendants’ fossil-fuel products and 

extravagant misinformation campaign that contributed to its injuries.”), cert. denied, 143 S. Ct. 

1795 (2023); City & Cnty. of Honolulu v. Sunoco LP, 39 F.4th 1101, 1113 (9th Cir. 2022) (“This 

case is about whether oil and gas companies misled the public about dangers from fossil fuels. It 

is not about companies that acted under federal officers, conducted activities on federal enclaves, 

or operated on the [outer continental shelf].”), cert. denied, 143 S. Ct. 1795 (2023); Bd. of Cnty. 

Comm’rs of Boulder Cnty. v. Suncor Energy (U.S.A.) Inc., 25 F.4th 1238, 1264 (10th Cir. 2022) 

(“The Municipalities’ claims do not concern CAA emissions standards or limitations, government 

orders regarding those standards or limitations, or federal air pollution permits. Indeed, their suit 

is not brought against emitters.”), cert. denied, 143 S. Ct. 1795 (2023); Minnesota v. Am. 

Petroleum Inst., 2021 WL 1215656, at *13 (D. Minn. Mar. 31, 2021) (“[T]he State’s action here 

is far more modest than the caricature Defendants present. States have both the clear authority and 

primary competence to adjudicate alleged violations of state common law and consumer protection 

statutes, and a complex injury does not a federal action make.”), aff’d, 63 F.4th 703 (8th Cir. 2023). 
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2 

Defendants’ breach of [South Carolina] law regarding failure to disclose, failures to warn, and 

deceptive promotion.” Id. at 1195. Because “Defendants’ liability is causally tethered to their 

failure to warn and deceptive promotion,” “nothing in this lawsuit incentivizes—much less 

compels—Defendants to curb their fossil fuel production or greenhouse gas emissions.” Id. at 

1201. Indeed, so long as Defendants start warning of their products’ climate impacts and stop 

spreading climate disinformation, they can sell as much fossil fuel as they are able without fear of 

incurring additional liability under the City’s Complaint. As a result, this case cannot regulate 

emissions, dictate climate policy, or solve global warming. 

Once the Court discards Defendants’ reimagining of the Complaint, their federal defenses 

fizzle. The federal common law of interstate pollution cannot preempt the City’s state-law claims 

because it has only ever been applied to suits that have the purpose and effect of regulating 

interstate emissions. In any event, that body of judge-made law no longer exists, having been 

displaced by the Clean Air Act (the “CAA”). This lawsuit also falls outside the preemptive scope 

of the CAA because that statute “does not concern itself in any way with the acts that trigger 

liability under [the City’s] Complaint, namely: the use of deception to promote the consumption 

of fossil fuel[s].” Id. at 1205 (cleaned up). Nor do the City’s claims raise any nonjusticiable 

political questions. The only question that this case will answer is whether Defendants breached 

South Carolina law when they concealed and misrepresented the climate risks of their products—

and that is a question for the jury, not politicians. 

State law does not bar this suit, either. Under the South Carolina Rules of Civil Procedure, 

Defendants may not raise a statute-of-limitations defense in a pre-answer motion. Even if they 

could, that fact-intensive defense would fail because the City’s claims are timely under the 

discovery rule and various other doctrines. Like other climate deception cases, moreover, this 

lawsuit asserts “causes of action [that] are well recognized” and “tethered to existing well-known 

elements including duty, breach of duty, causation, and limits on actual damages caused by the 

alleged wrongs.” Id. at 1195. Nuisance law has long encompassed nuisances that were created by 

a manufacturer’s tortious promotion and sale of dangerous consumer products. And because 

Defendants controlled their products’ warnings and their climate disinformation campaign, they 

controlled the instrumentality of the nuisances alleged in the Complaint. Defendants plainly had a 

duty to warn of their products’ climate-related dangers—dangers that Defendants worked to hide 

from ordinary consumers through their pervasive and ongoing disinformation campaign. Just as 
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3 

plainly, the City has standing to sue Defendants for breaching that duty as an injured consumer 

and user. The Complaint also pleads trespass by alleging that Defendants’ failure to warn and 

deceptive promotion caused floodwater, precipitation, saltwater, and other materials to enter the 

City’s property without its consent. Finally, the City does not need to obtain leave from the State’s 

Attorney General to recover actual damages under SCUTPA, and Defendants’ multi-decade 

deception campaign qualifies as an unfair and deceptive practice that violates the statute. The Court 

should therefore deny Defendants’ Joint Motion. 

 FACTS 

Defendants have long known that the ordinary use of their fossil fuel products creates 

greenhouse gas emissions that change our climate. Compl. ¶¶ 1, 40–41, 54. Starting as early as the 

1950s, Defendants researched the link between fossil fuel consumption and global warming, 

amassing a comprehensive understanding of the climate harms caused by their products. Id. ¶¶ 55, 

61–68, 71–77, 79, 83, 85–87, 91. Defendants’ research foresaw that those harms would include 

“disruptions to the hydrologic cycle,” “extreme precipitation and drought,” “heatwaves,” “erosion 

damage,” “salinization,” and the “collapse of irrigation systems,” posing “serious consequences 

for man’s . . . survival.” Id. ¶¶ 78–79, 87, 95. And by 1965, if not earlier, Defendants knew “time 

[wa]s running out” to prevent “catastrophic” climate change. Id. ¶ 59; see also id. ¶¶ 60–61, 65, 

67, 70–71, 76, 78, 80, 86, 89–90. Defendants’ internal reports from the 1970s and 1980s accurately 

predicted a future of devastating effects from climate change, including that “[n]oticeable 

temperature changes” would begin by around 2010, id. ¶ 67, and that “by the time [climate change] 

becomes detectable it could be too late to take effective countermeasures,” id. ¶ 86.2  

Defendants not only failed to disclose their knowledge to consumers, users, and the public, 

but also deployed a sophisticated deception campaign to misrepresent and conceal the risks of their 

products. Id. ¶¶ 1, 99–103, 105–06, 108, 111–12, 115–18, 121, 123–24. Over many decades, 

Defendants promoted the unrestricted use of their fossil fuel products without warning, while 

spreading disinformation and casting doubt on the growing scientific consensus about climate 

change. Id. ¶¶ 99–124. Defendants repeatedly and publicly challenged basic climatic realities their 

own research had revealed, misleadingly arguing that “[l]leaping to radically cut . . . the 

 

2 One report commissioned by API projected that “atmospheric CO2 concentrations would 

reach 370 ppm [parts per million] by 2000,” which was “almost exactly what it turned out to be,” 

at 369 ppm, Compl. ¶ 62; another report anticipated that concentrations would reach 400 ppm by 

the mid-2010s, a milestone that occurred in 2015 “for the first time in millions of years,” id. ¶ 67.  
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4 

greenhouse [gas emissions] pie on the premise that it will affect climate defies common sense,” 

and “whether or not the trapping of [those emissions] . . . will result in the planet’s getting warmer 

. . . has no connection whatsoever with our day-to-day weather.” Id. ¶¶ 110–11. Defendants then 

capitalized on their superior knowledge, investing to protect their assets from climatic dangers and 

patenting technologies to profit in a warmer world. Id. ¶¶ 85, 127–32, 137–38.  

Defendants relied in large part on trade associations and industry groups like the American 

Petroleum Institute (“API”), the Global Climate Coalition, and the Information Council for the 

Environment (“ICE”) to disseminate disinformation on their behalf. Id. ¶¶ 33, 105, 107, 109, 113–

14, 116–17, 122. One ICE-led climate change science denial campaign involved “full-page 

newspaper ads, radio commercials, a public relations tour schedule, [and] ‘mailers,’” along with 

“research tools to measure campaign success,” defined in part as “reposition[ing] global warming 

as theory (not fact).” Id. ¶ 105. API similarly planned a public campaign to convince “average 

citizens” to recognize “uncertainties in climate science” on greenhouse gas emissions. Id. ¶ 113.  

When public awareness of climate change began catching up to Defendants’ own 

knowledge, they pivoted to a new strategy: “greenwashing.” Id. ¶ 144 (pp. 111–12).3 Defendants 

promote their products as “green” or “clean,” while failing to warn that those very products drive 

climate change. Id. ¶¶ 141–46 (pp. 111–12). Defendants also falsely portray themselves as leaders 

in the fight against climate change, trumpeting investments in low-carbon energy sources while 

failing to disclose that those investments comprise only a tiny fraction of their spending and that 

they continue to “ramp up fossil fuel production globally.” Id. ¶¶ 147–51 (pp. 112–13). 

Defendants’ strategy has worked as intended, inflating and prolonging demand for fossil fuels and 

delaying transition to a lower carbon economy, while substantially increasing greenhouse gas 

emissions and resulting climate impacts. Id. ¶¶ 2, 6, 9, 50, 98–101, 146–47 (pp. 113–14). 

Consequently, the City and its residents have suffered, and will continue to suffer, climatic 

harms. Id. ¶¶ 10–11, 146–50 (pp. 113–19). Charleston, which has many low-lying areas, is 

vulnerable to flooding and inundation caused by sea level rise, extreme precipitation, “rain bomb” 

events, and coastal storms. Id. ¶¶ 146, 148 (pp. 113–16). Charleston already has experienced over 

one foot of sea level rise, which has dramatically increased the frequency of flooding events—

from around 4 days per year around 50 years ago to nearly 89 days per year as of 2019—and the 

destructive force of storm surges and hurricanes. Id. ¶ 148(a). The City regularly faces impassable 

 

3 The Complaint was misnumbered. Page numbers are included for clarity when necessary.  
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roads, an overstrained drainage system, and damage to public and private property. Id. ¶ 148(b)–

(c) (p. 115). Extreme temperatures afflict the City, which is predicted to endure 30 more days per 

year of temperatures higher than 95°F by 2070, and which already faces worsened heat waves and 

associated public health threats. Id. ¶ 148(d), (f) (p. 116). Warmer air temperatures and ocean 

acidification stress the mollusks and shellfish” that “rear in the waters and marshes off Charleston” 

and contribute to the City’s economic output and water quality. Id. ¶ 148(d), (e) (p. 116).  

These and other climate impacts threaten City property and critical infrastructure, cultural 

and natural resources, and public health and safety. Id. ¶¶ 148–49 (pp. 114–18). The City faces 

mounting costs to address these dangers, including to rebuild the Low Battery Seawall and retrofit 

its floodwater drainage system with over 8,000 feet of new tunnels. Id. ¶¶ 148(a)–(b) (pp. 114–

15). The City has and will face injuries from the many socioeconomic impacts of local climatic 

dangers, especially as residents rely on City resources during and after climate-exacerbated natural 

disasters. Id. ¶¶ 148–49 (pp. 114–18). The City brings suit so that Defendants—not taxpayers—

bear the costs of local injuries caused by their tortious conduct. Id. ¶¶ 10–13, 15.  

 LEGAL STANDARD 

South Carolina follows “flexible notice pleading.” Patton v. Miller, 420 S.C. 471, 492 

(2017). In reviewing a motion to dismiss for failure to state a claim, courts “determine if the facts 

alleged and the inferences reasonably deducible from the pleadings would entitle the plaintiff to 

relief on any theory of the case.” Santos v. Harris Inv. Holdings, LLC, 439 S.C. 214, 218 (App. 

2023) (cleaned up). The complaint must be construed “in a light most favorable to the nonmovant,” 

id., “with every doubt resolved in [the plaintiff’s] behalf,” Doe v. Marion, 373 S.C. 390, 395 

(2007). The complaint “should not be dismissed merely because the court doubts the plaintiff will 

prevail.” Flateau v. Harrelson, 355 S.C. 197, 202 (App. 2003). While courts may “address the 

sufficiency of a pleading” on a motion to dismiss, “it is not a vehicle for addressing the underlying 

merits of the claim.” Doe v. Oconee Mem’l Hosp., 437 S.C. 574, 582 (App. 2022). So, if a court 

finds a complaint insufficient, it “should give the plaintiff an opportunity to amend.” Id. at 583. 

 ARGUMENT 

A. Federal Law Does Not Bar the City’s Claims. 

1. Federal Common Law Does Not Preempt the City’s Claims.  

Defendants invoke the U.S. Constitution as a basis for preempting the City’s claims. But 

tellingly, they do not reference—much less analyze—any constitutional text or provision. Instead, 
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their preemption defense rests entirely on a line of cases concerning the federal common law of 

transboundary pollution. Courts have uniformly rejected Defendants’ theory that federal common 

law “necessarily governs” state-law claims for climate deception, including the federal Fourth 

Circuit, three other federal appellate courts, and the Supreme Court of Hawaiʻi. Compare Jt. Mot. 

10, 14 (arguing that “[f]ederal law necessarily governs” claims for interstate and international 

emissions), with Baltimore, 31 F.4th at 199 (rejecting theory that lawsuit was “necessarily and 

exclusively governed by federal common law” relating to “interstate and/or international 

pollution”); Rhode Island v. Shell Oil Prods. Co., 35 F.4th 44, 53 (1st Cir. 2022) (same); Boulder, 

25 F.4th at 1258 (same); District of Columbia v. Exxon Mobil Corp., 2023 WL 8721812, at *3, *9 

(D.C. Cir. Dec. 19, 2023) (same); Honolulu, 537 P.3d at 1201 (same).4  

This Court should do the same for at least four reasons. First, the City’s state-law claims 

fall far outside any prior federal common law of transboundary pollution that may once have 

existed because such claims cannot “regulate greenhouse-gas emissions.” Rhode Island, 35 F.4th 

at 55 & n.8. Second, the federal common law of transboundary pollution “no longer exists” after 

being displaced by the CAA. Boulder, 25 F.4th at 1260. As a result, the CAA “governs the extent 

to which state law is preempted”—not some dead body of judge-made law. DC, 2023 WL 

8721812, at *5. Third, “foreign policy concerns” do not “foreclose” this lawsuit, Jt. Mot. 14, 

because the City’s claims do not stand as “an obstacle to the federal government’s dealings with 

foreign nations,” Baltimore, 31 F.4th at 213. Finally, the Court should not make new federal 

common law to encompass the City’s claims—all of which target “marketing conduct” that has 

“traditionally [been] governed by state law.” Honolulu, 537 P.3d at 1202.  

a. The City’s Claims Fall Outside the Now-Displaced Federal 

Common Law of Transboundary Pollution.  

This lawsuit is different in kind from those formerly governed by the federal common law 

of transboundary pollution. The U.S. Supreme Court has applied that body of judge-made federal 

law only where a sovereign State sought to restrict and regulate the amount of pollution discharged 

by entities in other states. Am. Elec. Power Co. v. Connecticut (AEP), 564 U.S. 410, 421 (2011) 

(“Decisions of this Court . . . have approved federal common-law suits brought by one State to 

 

4 Although Baltimore, Rhode Island, Boulder, and DC concerned federal removal 

jurisdiction, they each addressed whether federal common law governs state-law climate deception 

claims. For that reason, the Hawaiʻi Supreme Court relied on those and other related jurisdictional 

decisions when denying defendants’ motion to dismiss an analogous climate deception case on the 

merits of their federal preemption defense. See Honolulu, 537 P.3d at 1195–96. 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2024 Jan 05 9:10 A

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

1003975



 

7 

abate pollution emanating from another State.”).5 But, as in other climate deception cases, “nothing 

in this lawsuit incentivizes—much less compels—Defendants to curb their fossil fuel production 

or greenhouse gas emissions.” Honolulu, 537 P.3d at 1201. The Complaint does not request 

injunctive relief that would restrict emissions or “limit, cap, or enjoin the production and sale of 

fossil fuels.” Id. at 1195–96. Nor does the Complaint seek to indirectly penalize Defendants for 

merely producing and selling fossil fuels. That is because “the source of tort liability” is 

Defendants’ “concealment and misrepresentation” of their products’ climate impacts, which—in 

turn—“drove consumption [of fossil fuels], and thus greenhouse gas pollution,” and thus the City’s 

“climate-change-related injuries.” Baltimore, 31 F.4th at 233–34. Under the Complaint, 

Defendants can produce and sell as much fossil fuel as they are able without fear of incurring 

additional liability—so long as they warn of their products’ climate impacts and stop deceiving. 

As a result, this case cannot “regulate greenhouse-gas emissions” and does not resemble the “old 

Supreme Court cases that once (or possibly) recognized federal common law in the context of 

interstate pollution and greenhouse-gas emissions.” Rhode Island, 35 F.4th at 55 & n.8. 

Far from helping Defendants, City of New York v. Chevron Corp. confirms that the City’s 

case here does not “operate as a de facto regulation on greenhouse gas emissions.” 993 F.3d 81, 

96 (2d Cir. 2021). There, the plaintiff sought to hold five oil companies “strict[ly] liab[le]” for 

climate impacts caused by “those companies’ admittedly legal commercial conduct in producing 

and selling fossil fuels around the world.” Id. at 86, 93. As a result, the defendants needed to “cease 

global production [of fossil fuels] altogether” if they “want[ed] to avoid all liability” under the 

plaintiff’s theory of its case. Id. at 93. For that reason, the Second Circuit concluded that the City’s 

claims “would regulate cross-border emissions” and that federal common law thus applied. Id.  

In sharp contrast, the City’s lawsuit does not seek to hold Defendants strictly liable for 

“lawful conduct in producing and selling fossil fuels.” Honolulu, 537 P.3d at 1195–96. Instead, it 

seeks to hold them liable for local injuries caused by their tortious failure to warn and deceptive 

 

5 E.g., Georgia v. Tenn. Copper Co., 206 U.S. 230, 236 (1907) (seeking “to enjoin the 

defendant copper companies from discharging noxious gas”); New York v. New Jersey, 256 U.S. 

296, 298 (1921) (seeking to “enjoin[]” defendant from “discharging . . . sewage”); New Jersey v. 

City of New York, 283 U.S. 473, 476–77 (1931) (seeking to “restrain[] the city from dumping 

garbage into the ocean or waters of the United States off the coast of New Jersey”); City of 

Milwaukee v. Illinois (Milwaukee II), 451 U.S. 304, 311 (1981) (seeking “to eliminate all 

overflows and to achieve specified effluent limitations on treated sewage” by city); cf. Kansas v. 

Colorado, 206 U.S. 46, 94–99, 117 (1907) (enjoining diversion of Colorado River water). 
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promotion. Here, Defendants would not need to stop or reduce lawful fossil fuel production to 

eliminate “ongoing liability.” City of New York, 993 F.3d at 93. They would simply need to halt 

their unlawful conduct. And “a significant damages award” in the City’s case would not “compel 

[Defendants] to develop new means of pollution control.” Id. At most, it would encourage them to 

be more truthful in representing the dangers posed by their products and businesses.6 

For similar reasons, Defendants’ preemption defense finds no support in their other cited 

cases. See Jt. Mot. 10–12, 18. AEP confirms that statutorily displaced federal common law cannot 

preempt state law. See infra § IV.A.1.b. And even if it could, AEP is easily distinguishable. There, 

the plaintiffs “sought injunctive relief” under federal common law that would have “require[d] 

each defendant to cap its carbon dioxane emissions and then reduce them by a specified percentage 

each year for at least a decade.” 564 U.S. at 419 (cleaned up). Here, as stated above, none of the 

City’s requested remedies would cap, limit, or otherwise control emissions of any sort. Nor are 

Defendants helped by City of Oakland v. BP P.L.C., 325 F. Supp. 3d 1017 (N.D. Cal. 2018), a 

decision the Ninth Circuit later vacated, 969 F.3d 895 (9th Cir. 2020). In that case, the district 

court read the complaint as seeking to hold the defendants liable for the “lawful and everyday sales 

of fossil fuels.” 325 F. Supp. 3d at 1022. As explained above, however, the City’s Complaint seeks 

to hold Defendants liable for their unlawful use of deception to promote fossil fuel products.  

Defendants fare no better with City of Hoboken v. Chevron Corp., which rejected removal 

jurisdiction over analogous state-law climate deception claims. 45 F.4th 699 (3d Cir. 2022). There, 

the federal court simply observed that emissions were part of the alleged causal chain connecting 

 

6 Defendants contend City of New York implicitly rejected a deception-based theory of 

liability because the court noted in the background section of its opinion that the defendants 

“downplayed the risks” of their products. 993 F.3d at 86–87. But judicial opinions do not resolve 

“[q]uestions which merely lurk in the record,” Cooper Indus., Inc. v. Aviall Servs., Inc., 543 U.S. 

157, 170 (2004), or elucidate questions which are not “squarely addressed.” Brecht v. Abrahamson, 

507 U.S. 619, 631 (1993). Nowhere in City of New York’s preemption analysis did the court 

mention the fossil fuel industry’s deceptive conduct. See 993 F.3d at 89–103. So, nothing in that 

opinion supports preempting the City’s claims here. The Court can also disregard Defendants’ 

citation to the plaintiff’s appellate brief in City of New York. See Jt. Mot. 18. The Second Circuit’s 

reasoning is found only in the pages of the Federal Reporter. In any event, the plaintiff’s brief 

confirms that City of New York sought to hold the defendants strictly liable for their lawful sale of 

fossil fuels, not their deceptive and unlawful promotion of those products. See Br. of Appellant, 

City of New York, No. 18-2188, 2018 WL 5905772, at *19 (Nov. 8, 2018) (the plaintiff’s 

“particular theory of the claims” (1) sought to hold the defendants liable for “lawful and profitable 

commercial activities,” (2) “assume[d]” this activity “ha[d] substantial social utility,” and (3) did 

not require any proof that the defendants’ conduct was “unreasonable or violated any obligation.”). 
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Defendants’ tortious conduct (deceptive marketing) to the plaintiffs’ climate-related injuries. Id. 

at 712. It did not resolve any questions of causation or analyze the scope of federal common law.7 

For preemption purposes, moreover, it does not matter that “emissions” are part of “the causal 

chain.” Honolulu, 537 P.3d at 1207. That is because federal common law preemption—like federal 

statutory preemption—turns on whether a defendant “could comply with both its [federal law] 

obligations and [its] state-prescribed dut[ies].” Boyle v. United Techs. Corp., 487 U.S. 500, 509 

(1988); see Cipollone v. Liggett Grp., Inc., 505 U.S. 504, 528 (1992) (statutory preemption turns 

on whether “[the state law] duty is the sort of requirement or prohibition proscribed by [federal 

law]”). Defendants do not—and cannot—identify a federal-common-law obligation that conflicts 

with their state-law duties to disclose and accurately represent the risks of their products. As a 

result, federal common law cannot preempt the City’s claims. 

b. The Federal Common Law of Transboundary Pollution No 

Longer Exists and So Cannot Preempt the City’s Claims. 

Defendants’ theory of federal-common-law preemption fails for another reason: the federal 

common law that “formerly governed transboundary pollution suits no longer exists due to 

Congress’s displacement of that law through the CAA.” Boulder, 25 F.4th at 1260; Baltimore, 31 

F.4th at 205 (similar). And so “after displacement, federal common law does not preempt state 

law.” Honolulu, 537 P.3d at 1181. Instead, the displacing “statute governs the extent to which state 

law is preempted.” DC, 2023 WL 8721812, at *5; see also, e.g., Boulder, 25 F.4th at 1259–61; 

Baltimore, 31 F.4th at 205–6; Honolulu, 537 P.3d at 1181; Rhode Island, 35 F.4th at 55–56.  

Int’l Paper Co. v. Ouellette, 479 U.S. 481 (1987) and AEP make this point crystal clear, as 

several courts have recognized in other climate deception cases.8 In Ouellette, the U.S. Supreme 

Court considered a preemption challenge to state-law claims formerly governed by the federal 

common law of interstate water pollution. 479 U.S. at 484, 487. Because the Clean Water Act had 

displaced that body of judge-made law, the Court framed the relevant inquiry as whether the Act 

preempted the plaintiffs’ state-law claims, and conducted a traditional statutory preemption 

 

7 The Third Circuit found, under the well-pleaded complaint rule, that federal jurisdiction 

could not rest on this federal-common-law preemption defense. Hoboken, 45 F.4th at 707–08.  
8 DC, 2023 WL 8721812, at *5 (“Ouellette is directly analogous to the question before us, 

and the Supreme Court has explicitly signaled [in AEP] that courts should apply the Ouellette 

reasoning to state-law claims involving interstate air pollution.”); Honolulu, 537 P.3d at 1196–207 

(discussing Ouellette and AEP); Baltimore, 31 F.4th at 215 (same); Boulder, 25 F.4th at 1259–60 

(same). 
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analysis. See id. at 491–500. Twenty years later, the Court gave the same instructions in AEP when 

discussing displacement of federal common law relating to greenhouse gas emissions—the same 

body of judge-made law Defendants invoke here. 564 U.S. at 429. After holding that the CAA 

displaced the plaintiffs’ federal common law public nuisance claims, the Court unanimously 

remanded the state-law claims for further consideration, noting that “the availability vel non of a 

state lawsuit depends, inter alia, on the preemptive effect of the federal [CAA].” Id. Defendants 

therefore depart from well-settled precedent when they argue that congressional displacement of 

federal common law leaves the judge-made law’s preemptive force intact. See Jt. Mot. 13. Their 

theory of federal-common-law preemption simply cannot be reconciled with Ouellette and AEP. 

E.g., Honolulu, 537 P.3d at 1199 (similar); DC, 2023 WL 8721812, at *5–6 (same).  

Nor can Defendants’ arguments be squared with the U.S. Supreme Court’s “commitment 

to the separation of powers,” which is “too fundamental” to allow judges to “rely on federal 

common law” after “Congress has addressed the problem.” Milwaukee II, 451 U.S. at 315 (cleaned 

up). Under Defendants’ theory, Congress is powerless to reverse a judicial declaration that state-

law claims are preempted by federal common law. See Jt. Mot. 13. But the U.S. Supreme Court 

“ha[s] always recognized that federal common law is subject to the paramount authority of 

Congress.” Milwaukee II, 451 U.S. at 313–14 (cleaned up). Indeed, even in areas “where the 

federal judiciary’s lawmaking power [is] at its strongest, it is [the courts’] duty to respect the will 

of Congress.” Nw. Airlines, Inc. v. Transp. Workers Union of Am., AFL-CIO, 451 U.S. 77, 96 

(1981). Accordingly, “[w]hen Congress addresses a question previously governed by a decision 

rested on federal common law, . . . the need for such an unusual exercise of law-making by federal 

courts disappears.” AEP, 564 U.S. at 423 (cleaned up). And “the task of the federal courts is to 

interpret and apply statutory law, not create common law.” Nw. Airlines, 451 U.S. at 95 n.34. 

Contrary to Defendants’ insistence, moreover, there is nothing “strange” in concluding that 

displaced federal common law cannot preempt state law. See Jt. Mot. 13. In fact, it is Defendants’ 

“backwards reasoning” that leads to a truly bizarre result. Honolulu, 537 P.3d at 1199. To accept 

their preemption defense would mean that congressionally displaced “federal common law is both 

dead and alive—it is dead in that [a federal statute] has displaced it, but alive in that it still operates 

with enough force to preempt [a plaintiff’s] state law claims.” Honolulu, 537 P.3d at 1198–99; cf. 

DC, 2023 WL 8721812 at *4 (“We can find no support for the suggestion that federal common 

law has the Schrödinger quality advanced by the [defendants] . . . .”); Baltimore, 31 F.4th at 206 
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(“We believe [the defendants’] position defies logic.”). Not even validly enacted federal statutes 

have that kind of irreversible preemptive force. See P.R. Dep’t of Consumer Affs. v. Isla Petroleum 

Corp., 485 U.S. 495, 504 (1988) (“[R]epeal of EPAA regulation did not leave behind a pre-emptive 

grin without a statutory cat.”). And it would defy logic to conclude that the weakest form of federal 

lawmaking (judge-made federal common law) has the strongest preemptive effects on state law.  

Indeed, the only judicial declarations of federal law that Congress cannot reverse are those 

that “interpret[] and apply[] the Constitution” and thus announce “a constitutional rule.” Dickerson 

v. United States, 530 U.S. 428, 437 (2000) (Congress could supersede Miranda’s warning 

requirement unless “the Miranda Court [had] announced a constitutional rule”). And federal 

common law rules are not constitutional rules that lie beyond Congress’s reach. See United States 

v. Lara, 541 U.S. 193, 207 (2004) (rejecting argument that “the Constitution forbids Congress to 

change judicially made federal Indian law”). Instead, it is well settled that “congressional 

legislation [can] exclude[] [a] declaration of federal common law.” AEP, 564 U.S. at 424. 

While Defendants also rely on the United States’ participation as amicus curiae in 

Baltimore, Jt. Mot. 13, the United States later “reexamined [its] position” after that position was 

rejected by “five courts of appeals.” Amicus Br. for U.S., Suncor Energy (U.S.A.) Inc. v. Bd. of 

Cnty. Comm’rs of Boulder Cnty., 143 S. Ct. 1795 (2023), 2023 WL 2557614, at *7 (March 16, 

2023). In a recent amicus brief, the United States explained that displaced federal common law 

has no “bearing on the extent to which state-law claims [can] go forward.” Id. at 14–15 (discussing 

Ouellette). Instead, it endorsed Ouellette’s “approach” of resolving the question of state law 

preemption based “solely” on the federal statute that displaced federal common law. Id.9  

Finally, despite Defendants’ arguments, neither Illinois v. City of Milwaukee, 731 F.2d 403 

(7th Cir. 1984) (Milwaukee III), nor City of New York adopted the theory of preemption advanced 

by Defendants here—i.e., that a declaration of federal common law preempts state law forever, 

regardless of subsequent congressional action. Instead, both cases treated the prior existence of 

federal common law as a factor in conducting a statutory preemption analysis. See Milwaukee III, 

731 F.2d at 411–14 (preemption analysis of Clean Water Act); City of New York, 993 F.3d at 99–

100 (preemption analysis of CAA). What’s more, the Seventh Circuit decided Milwaukee III 

without the benefit of the U.S. Supreme Court’s decisions in Ouellette and AEP—both of which 

 

9 To the extent that the United States’s old amicus position viewed the claims in Baltimore 

as seeking to regulate emissions, its analysis cannot be applied to the City’s claims, which do not 

and cannot regulate emissions of any sort. See supra § IV.A.1.a. 
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clarify that, in areas where Congress has displaced federal common law, courts must resolve 

questions of state law preemption based on federal statute, not obsolete judge-made law. See, e.g., 

DC, 2023 WL 8721812, at *4–5. And in City of New York, the Second Circuit expressly relied on 

Milwaukee III and ignored the Court’s more recent instructions that the preemption analysis for a 

state lawsuit relating to greenhouse gas emissions turns on “the preemptive effects of the federal 

[Clean Air] Act.” AEP, 564 U.S. at 429; see also DC, 2023 WL 8721812, at *5.  

c. There Is No Federal Common Law of International Emissions 

That Encompasses the City’s Claims.  

Defendants’ further argument that federal common law preempts this lawsuit because the 

City’s claims involve “international emissions,” Jt. Mot. 14, fails for multiple reasons. First, the 

U.S. Supreme Court has never recognized a federal common law of “foreign emissions.” Instead, 

it has only ever applied the federal common law of transboundary pollution to suits that had the 

purpose and effect of regulating emissions emanating from other States. See supra § IV.A.1.a. And 

as explained above, the CAA has displaced that body of federal common law, making its 

preemptive effects disappear entirely. See supra § IV.A.1.b. 

Second, this Court should not follow City of New York and create a new body of federal 

common law relating to foreign emissions. As the Fourth Circuit and other courts have explained, 

City of New York “evade[d] the careful analysis that the Supreme Court requires” before judges 

can make new federal law. E.g., Baltimore, 31 F.4th at 203; Honolulu, 537 P.3d at 1200. The 

existence of “a significant conflict between a federal interest and state law’s application” is “a 

necessary precondition of creating federal common law.” Baltimore, 31 F.4th at 202. Yet City of 

New York never detailed how U.S. “foreign relations” “conflict[ed]” with any of the plaintiff’s 

strict-liability claims. Id. at 203. That decision is neither binding nor persuasive. 

Third, there is no conflict between the City’s claims and any U.S. foreign policies. “[N]o 

aspect of U.S. foreign policy seeks to exonerate companies for knowingly misleading consumers 

about the dangers of their products,” as the current Secretary of State and several other high-level 

level Biden Administration appointees have explained in amici briefs filed in their individual 

capacities in other climate deception cases. E.g., Br. of Former U.S. Gov’t Offs. as Amici Curiae 

(Dkt. 43) at 14, City of Oakland v. BP PLC, No. 18-6663 (9th Cir. Mar. 20, 2019) (attached as Ex. 

1). Instead, as a member of the Organisation for Economic Co-operation and Development 

(“OECD”), the U.S. adheres to OECD guidelines that urge members to use their domestic courts 

to protect their citizens from misleading consumer practices—which is precisely what the City is 
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doing in this lawsuit. See id. at 15. This case will neither “‘impair the effective exercise of the 

Nation’s foreign policy,’” nor “dictate our ‘relationships with other members of the international 

community.’” Jt. Mot. 14, 15–16 (quoting Zschernig v. Miller, 389 U.S. 429, 440 (1968); Banco 

Nacional de Cuba v. Sabbatino, 376 U.S. 398, 425 (1964)).10 

Fourth, the City’s claims would not fall within the (separate) federal common law of 

foreign emissions that City of New York purportedly created. That decision applied federal 

common law because the plaintiff’s claims would “regulate cross-border emissions.” 993 F.3d at 

93. And as explained, the City’s case cannot regulate emissions of any sort. See supra § IV.A.1.a. 

Fifth, the CAA displaced federal common law relating to all greenhouse gas emissions, 

including foreign emissions. Defendants resist that conclusion on the grounds that “the Clean Air 

Act does not regulate foreign emissions.” Jt. Mot. 15 (cleaned up). But regulation is not the test 

for determining whether a statute displaces judge-made federal law. Instead, displacement occurs 

whenever Congress “speaks directly” to the problem addressed by a body of federal common law. 

AEP, 564 U.S. at 424 (cleaned up). And in Section 115 of the CAA, Congress spoke directly to 

the problem of “[i]nternational air pollution.” 42 U.S.C. § 7415.11 That is enough to displace any 

federal common law relating to international emissions. See AEP, 564 U.S. at 423 (“Legislative 

displacement of federal common law does not require the same sort of evidence of a clear and 

manifest congressional purpose demanded for preemption of state law.” (cleaned up)). 

Sixth, federal common law does not apply simply because some of Defendants’ misconduct 

occurred outside of this country. See Restatement (Third) of Foreign Relations Law § 402 & cmt. 

k (Am. L. Inst. 1987) (state law may apply to foreign conduct that “has or is intended to have 

substantial effect within [the state]”). Nor does federal common law apply simply because some 

of Defendants’ misconduct occurred outside of South Carolina. See Jackson v. Johns-Manville 

 

10 Defendants do not argue that the City’s claims are precluded by the “act of state 

doctrine,” which was the subject of Sabbatino, 376 U.S. at 400–01, or by the “foreign affairs” 

doctrine, which was discussed in Zschernig, 389 U.S. at 432. That is for good reason. The first 

doctrine does not apply because adjudication of the City’s claims will not require this Court to 

“declare the official acts of a foreign sovereign to be invalid.” Celestin v. Caribbean Air Mail, Inc., 

30 F.4th 133, 135 (2d Cir. 2022). And the second does not apply because, “[a]t best, [this lawsuit] 

involves [the] intersection between [South Carolina] law and private, international companies.” 

Baltimore, 31 F.4th at 214 (rejecting foreign-affairs doctrine in climate deception case). 
11 Under Section 115, the EPA may require States to address emissions that contribute to 

air pollution endangering public health or welfare in other countries, if the other countries provide 

the U.S. with reciprocal protections. 42 U.S.C. § 7415.  
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Sales Corp., 750 F.2d 1314, 1324 (5th Cir. 1985) (a “dispute . . . cannot become ‘interstate,’ in the 

sense of requiring the application of federal common law, merely because the conflict is not 

confined within the boundaries of a single state.”). Instead, the U.S. Supreme Court has long 

recognized that a defendant may be liable under state law for out-of-state conduct that causes in-

state injuries. See, e.g., Young v. Masci, 289 U.S. 253, 258–59 (1933) (“The cases are many in 

which a person acting outside the State may be held responsible according to the law of the state 

for injurious consequences within it.”); BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 572 (1996) 

(state law may apply to out-of-state conduct if the application is “supported by the State’s interest 

in protecting its own consumers and its own economy”).  

The U.S. Supreme Court has carefully crafted a narrow set of doctrines to identify 

impermissibly extraterritorial state-law claims.12 Not among those doctrines is Defendants’ 

untethered theory that federal common law preempts state-law claims whenever a judge concludes 

(based on some undefined metric) that a case is too “sprawling.” Jt. Mot. 3, 11 (cleaned up).  

d. The Court Should Not Create New Federal Common Law.  

As courts have recognized, adopting Defendants’ theory of federal-common-law 

preemption would require creating new federal common law. The “old Supreme Court cases” 

Defendants cite do not include cases that “seek to hold [private fossil fuel companies] liable for 

their tortious conduct that deliberately and unnecessarily deceived consumers about the scientific 

consensus on climate change . . . and about the starring role their products play in causing it.” 

Rhode Island, 35 F.4th at 56 & n.8 (cleaned up). They do not include cases brought by a State’s 

“political subdivisions” rather than by a State itself. AEP, 564 U.S. at 422; see also Baltimore, 31 

F.4th at 205. And they do not include cases brought against “product sellers rather than emitters—

[that is,] suits in which out-of-state third-party emitters are only steps in the causal chain.” Boulder, 

25 F.4th at 1260 n.5. Accepting Defendants’ preemption defense would require this Court to 

expand federal common law beyond the boundaries drawn by U.S. Supreme Court precedent.  

Yet Defendants do not even argue that “federal common law should be expanded to cover 

tortious marketing.” Honolulu, 537 P.3d at 1202. That omission is fatal. Defendants bear the 

“heavy burden” to justify such an expansion. Atchison, Topeka & Santa Fe Ry. Co. v. Brown & 

 

12 See, e.g., Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 818–19 (1985) (choice of law); 

Am. Ins. Ass’n v. Garamendi, 539 U.S. 396, 413–20 (2003) (foreign affairs preemption); Nat’l 

Pork Producers Council v. Ross, 598 U.S. 356, 371–76 (2023) (dormant commerce clause); BMW, 

517 U.S. at 568 (due process constraints on punitive damages). 
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Bryant, Inc., 159 F.3d 358, 362 (9th Cir. 1997). “The cases in which federal courts may engage in 

common lawmaking are few and far between,” Rodriguez v. Fed. Deposit Ins. Corp., 140 S. Ct. 

713, 716 (2020), because the “displacement [of state law] is typically a legislative decision for 

Congress,” Baltimore, 31 F.4th at 200. And so “strict conditions must be satisfied” “before federal 

judges may claim a new area for common lawmaking.” Rodriguez, 140 S. Ct. at 716. First, the 

party invoking federal common law must identify a “uniquely federal interest[]” in resolving an 

issue raised by the lawsuit. Baltimore, 31 F.4th at 200. Second, the party must show “a significant 

conflict” between a “federal policy or interest and the use of state law.” O’Melveny & Myers v. 

F.D.I.C., 512 U.S. 79, 87 (1994). 

Defendants cannot satisfy either of those two conditions here. See Honolulu, 537 P.3d at 

1202 (refusing to “expand” federal common law “to cover tortious marketing”). Far from raising 

a uniquely federal interest, the City’s claims for failure to warn and deceptive promotion fall 

squarely in areas “traditionally governed” by state law. Baltimore, 31 F.4th at 208. This lawsuit 

vindicates a core state “interest in ensuring the accuracy of commercial information in the 

marketplace.” Edenfield v. Fane, 507 U.S. 761, 769 (1993). It targets misconduct traditionally 

regulated by the States. See, e.g., Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 541–42 (2001) 

(“advertising”); California v. ARC Am. Corp., 490 U.S. 93, 101 (1989) (“unfair business 

practices”); Fla. Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 150 (1963) (“protection of 

consumers”). It pursues state tort remedies that are rooted in “the state’s historic powers to protect 

the health, safety, and property rights of its citizens.” In re MTBE Prods. Liab. Litig. (MTBE), 725 

F.3d 65, 96 (2d Cir. 2013). And it redresses injuries that “the states have a legitimate interest in 

combating,” namely, “the adverse effects of climate change.” Am. Fuel & Petrochemical Mfrs. v. 

O’Keeffe, 903 F.3d 903, 913 (9th Cir. 2018). To the extent, then, that the federal government has 

an interest in this case, it is shared with the States, rather than uniquely federal. See Honolulu, 537 

P.3d at 1202 (“We see no uniquely federal interests in regulating marketing conduct.” (cleaned 

up)). Defendants therefore flunk the first and “most basic” precondition for applying federal 

common law. Rodriguez, 140 S. Ct. at 717. 

Nor can Defendants satisfy the second “precondition”: showing a “significant conflict 

between some federal policy or interest and the use of state law.” O’Melveny, 512 U.S. at 87. There 

is no “federal policy (whether common law or statutory) against timely and accurate disclosure of 

harms from fossil fuels.” City & Cnty. of Honolulu v. Sunoco LP, No. 1CCV-20-0000380, Dkt. 
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618, at *7 (Haw. Cir. Ct. Mar. 29, 2022) (attached as Ex. 2). To the contrary, federal policies in 

this area expressly preserve and promote the use of state law to protect consumers and the public 

from dangerous products and deceptive commercial activity—exactly how the City uses state law 

here.13 Defendants vaguely speculate that the City’s claims “risk upsetting” federal policies 

relating to “global warming,” “energy production, economic growth, foreign policy, and national 

security.” Jt. Mot. 12 (quoting City of New York, 993 F.3d at 93). But that speculation stems from 

their mistaken belief that this lawsuit will regulate transboundary emissions, which it cannot do. 

See supra § IV.A.1.a. In any event, new federal common law must rest on more than speculation 

and a list of generic “policy goals.” Baltimore, 31 F.4th at 203. Defendants must identify a federal 

policy that is “specific,” “concrete,” and not “judicially constructed.” O’Melveny, 512 U.S. at 88–

89. They must then demonstrate a conflict between that federal policy and South Carolina law that 

is “significant,” not “speculative.” Miree v. DeKalb Cnty., 433 U.S. 25, 31–32 (1977). This, 

Defendants have not done and cannot do.  

2. The Clean Air Act Does Not Preempt the City’s Claims. 

Defendants also argue that the CAA preempts this lawsuit because the City’s claims 

“would have the effect of regulating out-of-state greenhouse gas emissions.” Jt. Mot. 20. As 

explained above, however, this lawsuit cannot regulate emissions of any sort. See supra § IV.A.1.a. 

And as detailed below, the City’s claims fall far outside the CAA’s preemptive scope. 

The preemption inquiry “start[s] with the assumption that the historic police powers of the 

States were not to be superseded by the Federal Act unless that was the clear and manifest purpose 

of Congress.” Wyeth v. Levine, 555 U.S. 555, 565 (2009); State ex rel. Wilson v. Ortho-McNeil-

Janssen Pharms., Inc. (Janssen), 414 S.C. 33, 80 (2015) (similar). “This presumption against 

preemption is particularly strong” where, as here, the lawsuit concerns “a field which the States 

have traditionally occupied.” Pinney v. Nokia, Inc., 402 F.3d 430, 454 (4th Cir. 2005) (cleaned 

up). Courts recognize four types of preemption: (1) express, (2) field, (3) impossibility, and (4) 

obstacle. See Jamison v. Ford Motor Co., 373 S.C. 248, 262 (App. 2007). Defendants do not 

specify which theory of CAA preemption they pursue. In any event, the CAA cannot preempt the 

City’s claims under any theory, as the Hawaiʻi Supreme Court explained at length in a similar 

 

13 See, e.g., 15 U.S.C. § 57b(e) (state law savings clause in Federal Trade Commission 

Act); 15 U.S.C. § 2072 (savings clause in Consumer Product Safety Act); 21 U.S.C. § 379r(f) 

(savings clause in Food, Drug, and Cosmetic Act); 12 U.S.C. § 5551(a) (savings clause in the 

Dodd-Frank Wall Street Reform and Consumer Protection Act).  
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climate deception case. See Honolulu, 537 P.3d at 1202. 

Start with express preemption, which “occurs when congressional intent to preempt state 

law is made explicit in the language of a federal statute.” Consumer Data Indus. Ass’n v. Frey, 26 

F.4th 1, 5 (1st Cir. 2022) (cleaned up). That preemption theory cannot bar the City’s claims because 

“the CAA contains no ‘express language’ preempting state common law tort claims,” and it “does 

not even mention marketing regulations.” Honolulu, 537 P.3d at 1203, 1205.  

Nor is this lawsuit precluded by field preemption, which “occurs when federal law occupies 

a field of regulation so comprehensively that it has left no room for supplementary state 

legislation.” Murphy v. Nat’l Collegiate Athletics Ass’n, 138 S. Ct. 1461, 1480 (2018) (cleaned 

up). The CAA does not occupy the field of tortious marketing at all—much less “occupy [that] 

field exclusively.” Kurns v. R.R. Friction Prods. Corp., 565 U.S. 625, 630 (2012) (emphasis 

added). Indeed, the CAA does not even field-preempt “emissions regulation.” Honolulu, 537 P.3d 

at 1204; see, e.g., Freeman v. Grain Processing Corp., 848 N.W.2d 58, 82–83 (Iowa 2014) 

(similar); In re Chrysler-Dodge-Jeep Ecodiesel Mktg., Sales Pracs., & Prods. Liab. Litig., 295 F. 

Supp. 3d 927, 1001 (N.D. Cal. 2018) (similar). Instead, the statute “generally seeks to preserve 

state authority.” Oxygenated Fuels Ass’n Inc. v. Davis, 331 F.3d 665, 670 (9th Cir. 2003). And its 

broad savings clauses “negate[] the inference that Congress ‘left no room’ for state causes of 

action.” Ouellette, 479 U.S. at 492 (interpreting Clean Water Act’s materially identical savings 

clauses); Farina v. Nokia Inc., 625 F.3d 97, 121 (3d Cir. 2010) (“[T]he presence of a savings 

provision is fundamentally incompatible with complete field preemption.” (cleaned up)); see 42 

U.S.C. §§ 7416, 7604(e) (CAA savings clauses). 

Defendants also cannot meet the “demanding” standard of impossibility preemption, which 

requires them to “demonstrate that it was impossible for [them] to comply with both federal and 

state requirements.” Wyeth, 555 U.S. at 573. Defendants refer in passing to various CAA “pollution 

standards” and programs that supposedly regulate emissions from fossil fuel products. Jt. Mot. 21–

22. But even assuming Defendants were governed by those regulations, they could satisfy them 

and still comply with their state-law duties to accurately disclose and represent the climate impacts 

of their fossil fuel products. Because the CAA does not address the conduct that triggers liability 

under the City’s claims (i.e., their failures to warn about and deceptive promotion of a dangerous 

consumer good), Defendants cannot show that their “compliance with both federal and state 

regulations is a physical impossibility,” that this lawsuit “penalizes what federal law requires,” or 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2024 Jan 05 9:10 A

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

1003975



 

18 

that the City’s claims “directly conflict with federal law.” MTBE, 725 F.3d at 97 (cleaned up).  

Finally, this lawsuit is not the rare case where obstacle preemption applies. See In re 

Volkswagen “Clean Diesel” Mktg., Sales Pracs., & Prods. Liab. Litig., 959 F.3d 1201, 1212 (9th 

Cir. 2020) (“The Supreme Court has found obstacle preemption in only a small number of cases.”). 

To prevail, Defendants must identify a congressional objective that is “grounded in the text and 

structure of the statute at issue[:]” the CAA. Kansas v. Garcia, 140 S. Ct. 791, 804 (2020) (cleaned 

up). They cannot rely on “brooding federal interest[s],” “judicial policy preference[s],” or 

“unenacted legislative desires.” Va. Uranium, Inc. v. Warren, 139 S. Ct. 1894, 1901, 1907 (2019) 

(lead opinion). Defendants must then demonstrate a conflict between the statutory objective and 

the operation of state law that is “so direct and positive that the two acts cannot be reconciled or 

consistently stand together.” MTBE, 725 F.3d at 102. Obstacle preemption does not occur simply 

because federal and state law “overlap.” Garcia, 140 S. Ct. at 806. Nor does it arise from the mere 

“possibility that federal enforcement priorities might be upset” by state law. Id. at 807.  

Defendants cannot clear that “high threshold” here. Chamber of Com. of U.S. v. Whiting, 

563 U.S. 582, 607 (2011). “[T]he CAA does not concern itself in any way with the acts that trigger 

liability under [the City’s] Complaint, namely: the use of deception to promote the consumption 

of fossil fuel products.” Honolulu, 537 P.3d at 1205 (cleaned up). Instead, the CAA’s express 

purpose is to protect the nation’s air resources and prevent air pollution. See 42 U.S.C. § 7401. 

And the CAA “achieves these purposes primarily by ‘regulat[ing] pollution-generating 

emissions.’” Honolulu, 537 P.3d at 1205 (quoting Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 308 

(2014)). But the City’s claims cannot regulate or control emissions. See supra § IV.A.1.a. And so 

this lawsuit cannot “set[] a level for permissible emissions from fossil fuels [that is] different from 

Congress’ and EPA’s assessments.” Jt. Mot. 27. Indeed, even if the federal government ordered 

Defendants to increase fossil fuel production, Defendants could do so and still comply with their 

state law duties to not mislead consumers about the climate impacts of fossil fuels. “[T]here is thus 

no ‘actual conflict’ between [South Carolina] law and the CAA,” and so no basis for obstacle 

preemption. Honolulu, 537 P.3d at 1205.  

Ouellette is entirely consistent with this conclusion. In that case, Vermont property owners 

sued a New York company under Vermont law for “discharg[ing]” pollutants into Lake 

Champlain. 479 U.S. at 484. The plaintiffs sought damages and “injunctive relief that would 

require [the defendant] to restructure part of its water treatment system.” Id. If successful, state-

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2024 Jan 05 9:10 A

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

1003975



 

19 

law claims of this sort “would compel [defendants] to adopt different [pollution] control standards 

and a different compliance schedule from those approved by the EPA.” Id. at 484, 495. They were 

therefore preempted by the Clean Water Act, which “precludes only those suits that may require 

standards of [water pollution] control that are incompatible with those established by the 

procedures set forth in the Act.” Id. at 497. The City’s lawsuit, by contrast, cannot incentivize—

or compel—Defendants to adopt different air emissions standards. See supra § IV.A.1.a. 

 Left with nothing else, Defendants retread old ground, insisting that a damages award here 

would “necessarily regulate interstate emissions” simply because emissions are part of the causal 

chain connecting their tortious conduct to the City’s climate-related injuries. Jt. Mot. 24; see also 

id. at 25–26. But “regulation” refers to “the ‘act or process of controlling [something] by rule or 

restriction.’” Wedemeyer v. CSX Transp., Inc., 850 F.3d 889, 895 (7th Cir. 2017) (quoting 

Regulation, Black’s Law Dictionary (9th ed. 2009)). And the City’s claims cannot control 

emissions. See supra § IV.A.1.a. Thus, even if a damages award in this case were to have incidental 

effects on greenhouse gas emissions, it could not “regulate” those emissions under any “common-

sense view” of that term. Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 50 (1987) (a law does not 

“regulate” a matter just because it might “have an impact” on the matter). In any event, a proper 

preemption analysis “does not call for speculation as to whether a jury verdict will prompt the 

manufacturer to take any particular action (a question . . . that will depend on a variety of 

cost/benefit calculations best left to the manufacturer’s accountants).” Bates v. Dow Agrosciences 

LLC, 544 U.S. 431, 445 (2005). Instead, it “calls for an examination of the elements of the 

common-law duty at issue.” Id. Here, Defendants’ state-law duties do not interfere with any 

potential obligations under the CAA to control or reduce emissions, nor impose any new ones. 

3. This Lawsuit Does Not Raise Any Nonjusticiable Political Questions.  

Defendants’ political questions are illusory because they rest on the false premise that the 

City’s claims seek to regulate greenhouse gas emissions and solve global warming. 

To determine whether a case raises a political question, South Carolina courts apply the 

U.S. Supreme Court’s test from Baker v. Carr, 369 U.S. 186 (1962). See Segars-Andrews v. Jud. 

Merit Selection Comm’n, 387 S.C. 109, 122 (2010). That test carves out a “narrow exception” to 

the general rule that a court “has a responsibility to decide cases properly before it, even those it 

would gladly avoid.” Zivotofsky ex rel. Zivotofsky v. Clinton, 566 U.S. 189, 194–95 (2012) 

(cleaned up). A case does not present a political question merely because it “raises an issue of great 
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importance to the political branches.” U.S. Dep’t of Com. v. Montana, 503 U.S. 442, 458 (1992). 

Dismissal is warranted only if one of the Baker factors is “inextricable from the case at bar.” Baker, 

369 U.S. at 217. Here, Defendants invoke two factors, arguing that the City’s claims cannot be 

resolved according to “judicially discoverable and manageable standards” and that this case cannot 

be “decid[ed] without an initial policy determination of a kind clearly for nonjudicial discretion.” 

Jt. Mot. 28 (quoting Baker, 369 U.S. at 217). Defendants, however, cannot clear Baker’s “high 

bar.” AEP, 582 F.3d 309, 321 (2d Cir. 2009), rev’d on other grounds, 564 U.S. 410 (2011). 

First, South Carolina law provides judicially discoverable and manageable standards for 

resolving the City’s claims. Under Baker, “[t]he crux of this inquiry is . . . not whether the case is 

unmanageable in the sense of being large, complicated, or otherwise difficult to tackle from a 

logistical standpoint,” but whether courts “have the legal tools to reach a ruling that is principled, 

rational, and based upon reasoned distinctions.” Alperin v. Vatican Bank, 410 F.3d 532, 552 (9th 

Cir. 2005) (cleaned up). Those legal tools exist here. Like other climate deception cases, this 

lawsuit asserts “causes of action [that] are well recognized” and “tethered to existing well-known 

elements including duty, breach of duty, causation, and limits on actual damages caused by the 

alleged wrongs.” Honolulu, 537 P.3d at 1195; see also infra § IV.C (analyzing each state-law 

claim). Indeed, South Carolina courts have been applying SCUTPA for decades. See infra 

§ IV.C.4. And “[t]ort law . . . has evolved over the centuries” to “accommodate difficulties in proof 

associated with complex environmental and toxic tort cases.” Freeman, 848 N.W.2d at 93. Thus, 

courts rarely dismiss tort claims for lack of manageable standards, recognizing that “states 

generally have well-established tort and negligence frameworks that provide clear standards for 

resolving cases.” Lofgren v. Polaris Indus. Inc., 509 F. Supp. 3d 1009, 1028 (M.D. Tenn. 2020) 

(collecting cases); see Klinghoffer v. S.N.C. Achille, 937 F.2d 44, 49 (2d Cir. 1991) (similar). And 

“the [U.S.] Supreme Court has never found a lack of judicially manageable standards in a tort suit 

involving private parties.” Freeman, 848 N.W.2d at 93. The City’s suit is no exception. 

Second, none of those claims require “an initial policy determination of a kind clearly for 

nonjudicial discretion.” Baker, 369 U.S. at 217. Instead, they turn on factual determinations that 

are typical of tort and SCUTPA claims—such as the extent of Defendants’ knowledge, the 

adequacy of their warnings, the deceptiveness of their advertising, and the extent to which their 

tortious marketing inflated emissions and caused climate impacts in the City. See infra § IV.C. All 

of these factual inquiries fall within the province of juries, not politicians. And that conclusion is 
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reinforced by “the fact that this case is governed by recognized judicial standards,” which 

“obviates any need to make initial policy decisions of the kind normally reserved for nonjudicial 

discretion.” AEP, 582 F.3d at 329 (cleaned up). “Indeed, the tort law itself represents an initial 

policy determination, namely, that certain plaintiffs who demonstrate necessary harm . . . may be 

entitled to damages and injunctive relief.” Freeman, 848 N.W.2d at 94.  

In arguing otherwise, Defendants misunderstand the Complaint and the law. Because the 

City’s claims cannot regulate emissions, see supra § IV.A.1, they will not determine “the 

appropriate amount of regulation in any particular greenhouse gas-producing sector,” interfere 

with “American energy and environmental policy,” or prevent the political branches from 

“promot[ing] fossil fuel use,” if they so choose. Jt. Mot. 28, 32, 33. Nor will this lawsuit decide 

“who should bear the costs associated with . . . global warming,” id. at 30, because the City does 

not seek relief for all climate-related impacts. Instead, this suit—like other climate deception 

cases—seeks remedies “only for the effects of climate change allegedly caused by Defendants’ 

breach of [South Carolina] law regarding failures to disclose, failures to warn, and deceptive 

promotion.” See Honolulu, 537 P.3d at 1195. At most, then, a trier of fact will decide who should 

bear the cost of Defendants’ deceptive and tortious marketing conduct and failures to warn.  

To the extent, moreover, that the City’s claims require any “balanc[ing]” of costs and 

benefits, Jt. Mot. 29–30, the jury will weigh the utility and harms of Defendants’ failure to warn 

and deceptive promotion—i.e., the conduct that caused the City’s harms. See, e.g., Restatement 

(Second) of Torts § 826 & cmt. e (Am. L. Inst. 1979) (“Rest.”) (“An intentional invasion of 

another’s interest in the use and enjoyment of land is unreasonable” unless “the utility of the 

[defendant’s] conduct outweighs the gravity of the harm.”) (emphasis added).14 The jury will not 

need to “weigh[] the benefits and costs of fossil fuel use” per se. Jt. Mot. 32. And to the extent 

some of the City’s claims require proof that “Defendants’ actions were ‘unreasonable,’” that 

reasonableness inquiry will not resolve any “far-reaching economic, environmental, foreign 

affairs, and national-security issues.” Id. at 31. At most, a factfinder will need to determine whether 

Defendants acted reasonably when they knowingly concealed and misrepresented the risks of their 

products. See, e.g., Schmidt v. Courtney, 357 S.C. 310, 323 (App. 2003) (negligence “concern[s] 

the reasonableness of a party’s conduct” (emphasis added)). That is standard fare in tort cases. See 

 

14 Under the Restatement’s test for unreasonableness, Defendants’ deceptive commercial 

activity has zero social utility because it violates “common standards of decency.” Rest. § 828 cmt. 

e. The nuisance they created is thus “unreasonable as a matter of law.” Id. 
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infra n.29 (collecting nuisance cases against manufacturers for the deceptive promotion of 

dangerous products).  

Defendants cannot move the needle by citing state or federal policies on energy and climate 

change. See Jt. Mot. 32–33. None of those policies sanction deceptive marketing practices or 

encourage private companies to misrepresent the risks of their products. That this case might “arise 

in a politically charged context does not convert what is essentially an ordinary tort suit into a non-

justiciable political question.” Klinghoffer, 937 F.2d at 49. After all, “[t]he doctrine . . . is one of 

‘political questions,’ not one of ‘political cases.’” Baker, 369 U.S. at 217.  

Nor can Defendants manufacture a political question out of the City’s request for nuisance 

abatement. See Jt. Mot. 33–34. Defendants speculate that this remedy would force the Court to 

“determine[e] what infrastructure projects” are needed to abate the local hazards created by 

Defendants’ failure to warn and deceptive promotion. Id. at 34. It is premature, however, to decide 

the scope of an abatement remedy. See Massachusetts v. Purdue Pharma, L.P., 2019 WL 5495716, 

at *5 (Mass. Super. Oct. 8, 2019) (“[T]his Court need not determine on a motion to dismiss 

precisely what relief the [plaintiff] would be entitled to receive” in “an abatement order.”); see 

also New Hampshire v. Purdue Pharma Inc., 2018 WL 4566129, at *14 (N.H. Super. Sep. 18, 

2018) (abatability is “a question of fact”). Indeed, many abatement plans are developed through 

expert testimony. See, e.g., In re Nat’l Prescription Opiate Litig., 2019 WL 4043938, at *1–2 

(N.D. Ohio Aug. 26, 2019) (expert testimony on “an abatement remedy” to “abate the opioid 

crisis”). In any event, courts have a proven track record of designing and implementing complex 

equitable relief.15 With the aid of a full record, this Court can also devise an appropriate and 

manageable abatement remedy.  

 

15 See, e.g., Abbeville Cnty. Sch. Dist. v. State, 410 S.C. 619, 653, 661 (2014) (court 

oversaw plan to remedy State’s violation of its “constitutional duty to ensure” that the students of 

South Carolina receive “a minimally adequate education,” including the “statutory and 

administrative pieces necessary to aid the myriad troubles facing [school] districts at both state 

and local levels”), amended, 414 S.C. 166 (2015), order superseded and amended, 415 S.C. 19 

(2015); Colleton Cnty. Council v. McConnell, 201 F. Supp. 2d 618, 627 (D.S.C. 2002) (court 

devised and approved interim redistricting plans for South Carolina’s congressional seats during 

“impasse” between the General Assembly and Governor), clarified (Apr. 18, 2002); California v. 

ConAgra Grocery Prods. Co., 227 Cal. Rptr. 3d 499, 534–43, 568–71 (Cal. App. 2017) (court 

supervised $1.15 billion abatement fund for lead paint hazards, disbursed to 10 jurisdictions over 

four years); In re Nat’l Prescription Opiate Litig., 622 F. Supp. 3d 584, 591, 596 (N.D. Ohio 2022) 

(court “determine[d] in equity the scope and cost of the measures necessary to address” the 

“national tragedy” of the opioid epidemic, approving a “multi-pronged abatement plan” involving 
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As for the “climate-related” cases Defendants cite, all are inapposite. See Jt. Mot. 29–30. 

Kivalina, Comer, and General Motors are all distinguishable on the same basis: each sought to 

hold the defendants strictly liable for greenhouse gas emissions.16 In applying the political question 

doctrine, those federal district courts did not mention—much less squarely address—the “failure 

to warn and deceptive promotion” that is “the source of [the City’s] alleged injury” in this case. 

Honolulu, 537 P.3d at 1201 (2023); Baltimore, 31 F.4th at 233 (similar).17 Sagoonick v. Alaska is 

even farther afield. 503 P.3d 777 (Alaska 2022). There, the plaintiffs brought state constitutional 

claims, but the state constitution “explicitly direct[ed] the legislature (and not the judiciary)” to 

address the issues raised. Id. at 790, 795. And in Juliana v. United States, the plaintiffs sought “an 

injunction requiring the government not only to cease permitting, authorizing, and subsidizing 

fossil fuel use, but also to prepare a plan subject to judicial approval to draw down harmful 

emissions” that would “fundamental[ly] transform . . . this country’s energy system, if not that of 

the industrialized world.” 947 F.3d 1159, 1170–71 (9th Cir. 2020). That injunction is nothing like 

the City’s requested abatement remedy, which merely seeks to mitigate the local harms caused in 

Charleston by Defendants’ tortious and deceptive conduct (e.g., by rebuilding a sea wall to protect 

the community against sea level rise and storm surges). See Compl. ¶ 148(b).  

Finally, the U.S. Supreme Court did not address the political question doctrine in AEP, 564 

U.S. at 420 (“affirm[ing], by an equally divided Court, the Second Circuit’s exercise of 

jurisdiction”). But the federal Second Circuit did. See AEP, 582 F.3d at 321–332. And notably, it 

refused to dismiss that nuisance suit on political question grounds, even though the plaintiffs 

sought an order requiring the largest U.S. energy companies to reduce their emissions at a pace to 

 

billions of dollars), judgment entered, 2022 WL 4099669 (N.D. Ohio Aug. 22, 2022). 
16 Native Vill. of Kivalina v. ExxonMobil Corp., 663 F. Supp. 2d 863, 868 (N.D. Cal. 2009) 

(seeking to hold fossil-fuel companies liable for their “contribution to the excessive emission of 

. . . greenhouse gases which they claim are causing global warming”), aff’d, 696 F.3d 849, 853 

(9th Cir. 2012) (“Kivalina alleges that massive greenhouse gas emissions emitted by the Energy 

Producers have” caused injury); California v. Gen. Motors Corp., 2007 WL 2726871, at *14 (N.D. 

Cal. 2007) (“seeking to impose damages for the Defendant automakers’ lawful worldwide sale of 

automobiles”); Comer v. Murphy Oil USA, Inc., 839 F. Supp. 2d 849, 854 (S.D. Miss. 2012) (“The 

plaintiffs also contend that the defendants should be held strictly liable for the injuries that result 

from their emissions.”). 
17 In Kivalina, the plaintiffs also asserted conspiracy and concert-of-action claims that were 

“dependent” on their federal common law nuisance claim. 696 F.3d at 854, 858. But in analyzing 

the political question doctrine, the federal district court focused exclusively on the nuisance claim, 

which sought to hold the defendants strictly liable for their direct emissions. See Kivalina, 663 F. 

Supp. 2d at 871–77. 
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be specified by the court. Id. at 318, 332. As the Second Circuit explained, “[w]ell-settled 

principles of tort and public nuisance law provide[d] appropriate guidance” in resolving the 

plaintiffs’ claims, courts “have long been up to the task of assessing complex scientific evidence,” 

and the case did not require any “initial policy determination[s]” because it was—at its core—“an 

ordinary tort suit.” Id. at 329, 331. Here, the absence of any political question is even more apparent 

because, unlike in AEP, the City’s claims do not seek to regulate emissions. They raise no risk of 

placing this Court in conflict with a political branch of government.  

B. The City’s Suit Is Timely, and Defendants’ Counterarguments Are Improper.  

Defendants may not assert a statute-of-limitations defense via a pre-answer motion. Glenn 

v. Sch. Dist. No. Five of Anderson Cnty., 294 S.C. 530, 534 (App. 1988). In any event, Defendants 

fail to show that the City’s claims are barred by the applicable three-year statutes of limitations. 

See S.C. Code § 15-3-530 (nuisance, trespass, failure to warn), § 39-5-150 (SCUTPA). Regardless 

of when the City’s claims accrued, Defendants fail to satisfy the discovery rule because the 

Complaint alleges that Defendants concealed their large-scale deception campaign. See S.C. Code 

§ 15-3-535 (discovery rule). To the extent Defendants dispute when the City should have 

discovered its claims, that factual dispute should be resolved by a jury.  

Even if the Court were to accept Defendants’ arguments, the City’s tort claims are timely 

given the continuing nature of the property injuries at hand, and the City may seek relief for all 

SCUTPA violations that occurred within the limitations period. And the City’s various claims also 

are timely because the City’s injuries arose only after Defendants’ many breaches of duty 

aggregated to cause an injury, and Defendants fail to identify when that occurred.  

1. Defendants May Not Assert a Statute-of-Limitations Defense Now.  

Defendants may not assert a statue-of-limitations defense through a motion to dismiss 

because it “is not a defense or objection which Rule 12 permits to be raised by pre-answer motion.” 

Glenn, 294 S.C. at 534. The Supreme Court embraced this principle in Gentry v. Yonce:  

Appellants contend the circuit court erred in considering any of the grounds for 

respondents’ pre-answer motions that were based upon a defense not listed in Rule 

12(b), SCRCP. We agree. [Glenn] held the statute of limitations is not a defense 

listed under Rule 12(b) that may be raised by pre-answer motion. Similarly, here, 

respondents cannot raise any defense or objection that is not permitted to be raised 

pre-answer in a Rule 12(b) motion, for example lack of standing. 

337 S.C. 1, 5 n.2 (1999) (emphasis added), overruled on other grounds, Proctor v. Whitlark & 

Whitlark, Inc. 414 S.C. 318 (2015). Cf. Brown v. Leverette, 291 S.C. 364, 367 (1987) (vacating 
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trial court’s grant of statute-of-limitations defense via pre-answer motion).  

2. The City’s Claims Are Timely Under the Discovery Rule.  

Even if the Court were to consider Defendants’ statute-of-limitations defense, they do not 

meet their burden under the discovery rule. Under that rule, a limitations period does not begin to 

run until “the underlying cause of action reasonably ought to have been discovered,” i.e., when 

“the injured party either knows or should have known by the exercise of reasonable diligence that 

a cause of action arises from the wrongful conduct.” McAlhany v. Carter, 415 S.C. 54, 63 (App. 

2015). The rule is not triggered “merely by knowledge of an injury”; rather, the rule requires 

“knowledge of facts . . . sufficient to put an injured person on notice of the existence of a cause of 

action against another.” Moriarty v. Garden Sanctuary Church of God, 341 S.C. 320, 329 (2000).  

Defendants are wrong to suggest the City bears the burden of “invok[ing] the discovery 

rule.” Jt. Mot. 35. “The burden of establishing the bar of the statute of limitations rests upon the 

one interposing it.” Walbeck v. I’On Co., LLC, 439 S.C. 568, 581 (2023) (quotations omitted). 

Accordingly, the City has no obligation whatsoever to plead any facts in the Complaint showing 

that it lacked knowledge of its claims before the limitations period. Further, “[o]rdinarily, the 

question of when a statute of limitations began to run is one left to the jury.” Id. Any “conflicting” 

evidence will preclude a court from resolving statute-of-limitations disputes. Id.  

Here, Defendants do not justify displacing the jury’s role in deciding their statute-of-

limitations defense. The Complaint lacks allegations stating or suggesting that the City had actual 

knowledge before September 2017 (three years before this suit commenced) that Defendants were 

deliberately orchestrating a large-scale deception campaign that had caused local injuries. Nor does 

the Complaint provide any basis to resolve as a matter of law the fact-intensive question of whether 

the City could have discovered this causal connection with reasonable diligence. To the contrary, 

the City alleges Defendants “deliberately obscured” their campaign of deception by relying on 

front groups, think tanks, “fringe” scientists, and others to advance disinformation. Id. ¶¶ 101, 118, 

121–23; see, e.g., id. ¶¶ 33, 101, 105–07, 113, 116–17. Defendants’ role in funding such third 

parties—directly or “through Defendant-funded organizations like API”—was often undisclosed. 

Id. ¶ 118. These tactics ensured that outside observers like the City would view disinformation as 

coming from independent and seemingly “objective source[s],” see id. ¶ 33(a)(ii), rather than 

Defendants. Potential plaintiffs like the City were ill-positioned to discover their claims using 

reasonable diligence, preventing the limitations period from beginning to run. Cf. Doe v. Bishop 
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of Charleston, 407 S.C. 128, 140 (2014) (even where a defendant establishes that a limitations 

period has run and passed, “[d]eliberate acts of deception by a defendant calculated to conceal 

from a potential plaintiff that he has a cause of action toll the statute of limitations”). These facts 

preclude the Court from resolving Defendants’ statute-of-limitations defense as a matter of law.  

Defendants’ contrary arguments lack force. First, Defendants urge dismissal by asserting 

that the City has not identified misstatements made by them during the three-year limitations 

period. Jt. Mot. 34. But the City’s claims accrued when it learned of its causes of action, not when 

Defendants engaged in wrongful conduct. In any event, Defendants’ premise is incorrect because 

the Complaint alleges that “Defendants’ coordinated campaign of disinformation and deception 

continues today.” Compl. ¶ 141 (p. 111) (emphasis added). Defendants incorrectly assert that their 

latest actionable deception took place in 2007, Jt. Mot. 34, but the Complaint clearly alleges later 

misrepresentations. Compare Compl. ¶ 25(c) (“[I]n November 2017, [Shell] announced it would 

reduce the carbon footprint of ‘its energy products’ by ‘around’ half by 2050.”), with id. ¶ 149 (p. 

113) (“Shell is forecast to increase output by 38% by 2030, by increasing its crude oil production 

by more than half and its gas production by over a quarter.”).18 And the Complaint likewise alleges 

that Defendants have continued to fail to adequately warn of their products’ dangers. Id. ¶ 177. 

Second, attempting to distract from their own misconduct, Defendants point to the City’s 

allegations that at least some scientists have acknowledged a link between fossil fuels and climate 

change for decades. See Jt. Mot. 35–37. Setting aside whether the City reasonably should have 

possessed comparable knowledge, Defendants conflate knowledge of climate change and its 

impacts with knowledge of the facts underpinning the City’s causes of action, namely Defendants’ 

deception campaign and failures to warn. Indeed, the core of the City’s claims is that Defendants 

tortiously acted to undermine scientists and scientific research about the link between Defendants’ 

products and climate change. See, e.g., Compl. ¶¶ 101–05, 107–114, 113–14, 117–21, 178, 190. 

Third, stepping far outside the Complaint, Defendants boldly assert that their deception 

campaigns were “widely publicized” based on news articles preceding the limitations period, 

arguing that the City was therefore on notice of their deception. See Jt. Mot. 37–39.19 Even 

 

18 Defendants try to characterize their more recent “greenwashing” as constituting a distinct 

disinformation effort from their older misrepresentations. See Jt. Mot. 35 n.5. Defendants’ 

argument unreasonably draws inferences against the City, which the Court may not do at this stage. 

Moreover, Defendants are wrong because their greenwashing activities are simply another 

manifestation—and continuation—of the same deception strategies that they have long deployed.  
19 Defendants also seek to impute the knowledge of the City’s outside counsel to the City, 
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assuming those articles were sufficient for the City to learn about its claims, “[t]he fact that news 

about some event was available at a particular time does not, by itself, resolve whether a reasonable 

person would have read or heard that news.” Johnson v. Multnomah Cnty. Dep’t of Cmty. Just., 

178 P.3d 210, 216 (Or. 2008) (en banc); see Litif v. United States, 670 F.3d 39, 45 (1st Cir. 2012) 

(finding “early and relatively sparse newspaper coverage” insufficient and requiring a high degree 

of “local notoriety” (cleaned up)). After all, the discovery rule does not expect an injured person 

to constantly monitor every below-the-fold article published in faraway newspapers or specialty 

news websites like Inside Climate News, as Defendants assert. Rather, the discovery rule requires 

only “[t]he exercise of reasonable diligence[,] mean[ing] the injured party must act with some 

promptness where the facts and circumstances of an injury place a reasonable person of common 

knowledge and experience on notice.” Majstorich v. Gardner, 361 S.C. 513, 520 (App. 2004) 

(emphasis added). Here, Defendants’ smattering of articles do not establish that such a reasonable 

person should have been on notice about Defendants’ climate deception campaign (which 

Defendants themselves continue to deny to this day) before September 2017.  

 The parties’ dispute about the discovery rule may only be addressed by a jury, especially 

given the City’s allegations that Defendants masked their deceptive conduct from public view.  

3. All the City’s Claims Are Timely for Additional Reasons. 

Even assuming the City should have discovered Defendants’ wrongdoing more than three 

years ago, each of the City’s claims is timely. First, the City’s tort claims are timely to the extent 

they seek relief for a continuing nuisance and trespass. Under the continuing nuisance doctrine, 

“[w]here the nuisance is deemed to be continuing and is abatable, the statute of limitations does 

not run merely from the original intrusion on the property and cannot be a complete bar. A new 

statute of limitations begins to run after each separate invasion of the property.” Hedgepath v. Am. 

Tel. & Tel. Co., 348 S.C. 340, 357–58 (App. 2001). Once a new limitations period begins to run, 

a plaintiff can seek abatement and damages for injuries suffered during the limitations period. Id. 

The same rule applies to continuing trespasses. Butler v. Lindsey, 293 S.C. 466, 472 (App. 1987).  

Defendants’ tortious conduct has caused a nuisance condition and trespassed upon the 

 

based on lawsuits filed by other plaintiffs. See Jt. Mot. 38. But they cite no authority to suggest 

that counsel’s knowledge prior to representation is imputable to a party. Nor do news articles about 

such filings, or the filing of lawsuits raising different theories in AEP and Kivalina, see Jt. Mot. 39 

& n.8, demonstrate as a matter of law that the City should have been aware of the allegations in 

those separate lawsuits, much less the facts underpinning the City’s own claims.  
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City’s property. See infra §§ IV.C.1, IV.C.3. The nuisance and trespass are continuing in character 

because they are “reasonably and practicably abatable,” Knight v. Waggoner, 359 S.C. 492, 496 

(App. 2004), through investments in seawalls, drainage pipes, road improvements, and other 

measures, Compl. ¶ 150 (pp. 118–19). Cf. Beatty v. Wash. Metro. Transit Auth., 860 F.2d 1117, 

1124 (D.C. Cir. 1988) (“To assume that a nuisance is abatable only if it can be completely 

terminated or removed does violence to the law of nuisance.”). Defendants have continued to 

engage in new tortious conduct during the three-year limitations period. E.g., Compl. ¶¶ 25(c), 

141–151 (pp. 111–13). The continuing trespass and nuisance doctrines also apply to the City’s 

failure-to-warn claims to the extent Defendants caused a continuing nuisance and trespass by 

failing to warn. See Sutton v. Catawba Power Co., 104 S.C. 405, 89 S.E. 353, 353 (1916) (applying 

doctrine of continuing wrongs to reject statute-of-limitations defense where defendant’s negligent 

construction of a water diversion caused injuries of a continuing nuisance or continuing trespass).  

Second, the City’s strict liability and negligent failure-to-warn claims also are timely 

because Defendants have worsened the City’s injuries during the three-year limitations period by 

continuing to sell their products without adequate warnings. South Carolina law imposes a 

continuous, recurring duty upon product suppliers to issue adequate warnings when they supply a 

dangerous product. See infra § IV.C.2. “Generally speaking, continuous accrual applies whenever 

there is a continuing or recurring obligation.” Janssen, 414 S.C. at 78 (quoting Aryeh v. Canon 

Bus. Sols., Inc., 292 P.3d 871, 880 (Cal. 2013)). Under the continuous accrual doctrine, each new 

breach of a continuing or recurring obligation is a “separate breach[]” that “give[s] rise to [a] 

separate cause[] of action.” Poly-Med, Inc. v. Novus Sci. Pte. Ltd., 437 S.C. 343, 353 (2022). Thus, 

Defendants’ recent failures to warn gave rise to separate, new causes of action.  

Third, the Supreme Court has held that when a defendant engages in multiple instances of 

unfair trade practices, a defendant’s SCUTPA violations that occurred within the limitations period 

are actionable even if earlier violations are not. Janssen, 414 S.C. at 79; see Poly-Med, Inc., 437 

S.C. at 349 (explaining Janssen, 414 S.C. at 79). Because the City alleges that Defendants have 

persisted in their unfair trade practices, the City’s SCUTPA claims are timely at least for recent 

violations. See Compl. ¶¶ 141–51 (pp. 111–13), 211.  

Fourth, the City’s claims are timely under ordinary claim accrual principles based on the 

doctrine of aggregation of individual acts.20 A claim does not accrue until each of its elements is 

 

20 Numerous states recognize the principle of claim accrual from the moment an injury 
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complete. E.g., Brown v. Finger, 240 S.C. 102, 111 (1962) (holding that plaintiff’s cause of action 

accrued at moment injury “actually ha[d] occurred” (cleaned up)); see also Am. L. of Torts § 5:41 

& n.21 (for torts like negligence and products liability, causes of action generally accrue “when 

the injury or damage is suffered and not at some earlier time”). Here, the City’s claims involve 

injury as an essential element.21 Defendants thus must show that the City’s injuries occurred before 

the three-year limitations period. However, the very nature of Defendants’ tortious conduct 

hampers them from making that showing. The Supreme Court has observed that an injury can be 

“the product of a series of small harms” that are each too small to cause an actionable injury. 

Janssen, 414 S.C. at 78 (citing Aryeh, 292 P.3d at 880); see Nat’l R.R. Passenger Corp. v. Morgan, 

536 U.S. 101, 115 (2002) (claim accrued when injury occurred where “a single act . . . may not be 

actionable on its own,” and thus “claims are based on the cumulative effect of individual acts”). 

That is precisely the case here. Defendants injured the City with numerous breaches of their duties 

during their long-running disinformation and concealment efforts. Compl. ¶¶ 96–126. Defendants’ 

individual breaches were each insufficient, by themselves, to cause a legally cognizable injury. 

For example, the City was not injured by a Defendant’s failure to warn during a single gasoline 

sale, or a Defendant’s dissemination of disinformation to one consumer. Rather, the City’s injuries 

were caused by the cumulative effects of many small breaches of duty over an extended period. 

Traditional claim accrual principles mean that the City’s claims did not accrue until its injuries 

became substantial, cognizable, and actionable. Defendants fail to meet their burden on their 

 

becomes actionable, albeit under differently named doctrines. See, e.g., Aryeh, 292 P.3d at 875, 

879 (noting that “continuing violation doctrine” “aggregates a series of wrongs or injuries for 

purposes of the statute of limitations” so that injured parties are not “handicapped by the inability 

to identify with certainty when harm has occurred or risen to a level sufficient to warrant action”); 

Wong Nin v. City & Cnty. of Honolulu, 33 Haw. 379, 380 (1935) (discussing claim accrual 

doctrine, called “continuing injury,” focused on timing of plaintiff’s “alleged injury,” not on 

tortious conduct); Wreden v. Twp. of Lafayette, 92 A.3d 681, 686 (N.J. App. 2014) (injury from 

“continual, cumulative pattern of tortious conduct” tolled statute of limitations until “wrongful 

action cease[d]”).  
21 See, e.g., Strong v. Winn-Dixie Stores, Inc., 240 S.C. 244, 253 (1963) (cleaned up) (a 

nuisance must “work[] hurt, inconvenience, or damage[]”); Bragg v. Hi-Ranger, Inc., 319 S.C. 

531, 543 (App. 1995) (strict liability failure-to-warn claims exist where, in part, a product’s “defect 

was the proximate cause of the injury sustained”); Snow v. City of Columbia, 305 S.C. 544, 552–

53 (App. 1991) (while the “entry itself is the wrong,” a trespass is actionable where there is “harm 

caused . . . [as] the direct result of th[e] invasion”); Health Promotion Specialists, LLC v. S.C. Bd. 

of Dentistry, 403 S.C. 623, 638 (2013) (citations omitted) (a SCUTPA plaintiff must show that 

they “suffered monetary or property loss”).  
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statute-of-limitations defense because they do not show when the City first suffered an injury 

because of their misconduct. The City’s claims are timely.  

C. The City Pleads Cognizable Claims Under South Carolina Law. 

Like other climate deception cases, this lawsuit asserts “well recognized” “tort causes of 

action” that “are tethered to existing well-known elements.” Honolulu, 537 P.3d at 1195. The 

City’s claims only “seem new due to the unprecedented allegations involving causes and effects 

of fossil fuels and climate change.” Honolulu, Dkt. 618 at *11 (Ex. 2). “Common law historically 

tries to adapt to such new circumstances.” Id. Indeed, South Carolina courts have a “responsibility 

to adapt the common law to the realities of the modern world.” Marcum v. Bowden, 372 S.C. 452, 

460 (2007); see Trident Reg’l Med. Ctr. v. Evans, 317 S.C. 346, 348 (App. 1995) (similar). Here, 

the City properly applies time-honored principles of nuisance, failure to warn, trespass, and 

SCUTPA to a new set of facts.  

1. The Complaint States Claims for Public and Private Nuisance. 

Defendants’ failures to warn and deceptive marketing have created dangerous 

environmental conditions in Charleston that damage public infrastructure, endanger public 

welfare, destroy public resources, and impair the use and enjoyment of the City’s land. See Compl. 

¶¶ 148–50 (pp. 114–19). Those allegations satisfy South Carolina’s broad test for nuisance 

liability. Defendants invite the Court to create a brand-new exception for nuisances created by a 

manufacturer’s tortious promotion and sale of harmful products. The Court should decline that 

invitation—just like numerous courts in this State and elsewhere. See infra IV.C.1.b & n.29.  

a. The City Amply Pleads Nuisance Liability. 

Under South Carolina common law, a defendant is liable for helping to “create a nuisance.” 

See Conestee Mills v. City of Greenville, 160 S.C. 10, 158 S.E. 113, 119 (1931) (cleaned up); Rest. 

§ 834. Courts define nuisances broadly to include “anything which works hurt, inconvenience, or 

damages,” and “anything which essentially interferes with the enjoyment of life or property.” 

Winn-Dixie, 240 S.C. at 253 (cleaned up). A public nuisance is a nuisance that interferes with “the 

rights of the general public[,] including violations of the public order, decency, morals, and 

health.” Overcash v. S.C. Elec. & Gas Co., 364 S.C. 569, 573 (2005). A private nuisance is a 

nuisance that “interfere[s] with the interest in the private use and enjoyment of the land.” Babb v. 

Lee Cnty. Landfill SC, LLC, 405 S.C. 129, 139 (2013) (quoting Rest. § 821D).  

Defendants have perpetrated quintessential public and private nuisances—wreaking havoc 
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on public health and welfare and the City’s public infrastructure, natural resources, and property. 

Defendants have worked for decades to conceal and misrepresent the climate impacts of fossil 

fuels. E.g., Compl. ¶¶ 102–03, 108, 141 (p. 108), 145–47 (p. 112); see id. ¶¶ 99–126. That tortious 

conduct inflated fossil fuel consumption, increased greenhouse gas emissions, accelerated global 

warming, and created hazardous conditions in the City, including sea level rise, flooding, storm 

surges, extreme weather events, and heat waves (to name a few). Id. ¶¶ 146–50 (pp. 113–19). 

Those conditions have, in turn, endangered human life and health (e.g., by increasing the risk of 

heat stroke); threatened public safety (e.g., by exacerbating food insecurity); jeopardized shared 

natural resources (e.g., by destroying wildlife habitat); impaired public infrastructure (e.g., by 

obstructing roads and straining drainage systems); reduced economic activity (e.g., by damaging 

private property); and injured City-owned land, facilities, and public spaces (e.g., by flooding 

Brittlebank Park and the roads behind the Low Battery Seawall). Id. In this way, Defendants have 

violated time-honored “public right[s]” relating to public health, safety, comfort, convenience, and 

shared resources. State v. Turner (Turner I), 198 S.C. 487, 18 S.E.2d 372, 378 (1942); O’Cain v. 

O’Cain, 322 S.C. 551, 561 (App. 1996). And they have “substantial[ly] and unreasonabl[y]” 

interfered with the use and enjoyment of the City’s land. O’Cain, 322 S.C. at 562.  

Importantly, the nuisance in this lawsuit is not “global climate change” or greenhouse gas 

“emissions,” as Defendants contend. Jt. Mot. 40, 45. Rather, the nuisance consists of the hazardous 

environmental conditions in Charleston that were caused by Defendants’ tortious conduct, such as 

more frequent and severe flooding, extreme weather events, and storm surges in the City. See Rest. 

§ 821A cmt. c (using “nuisance” to refer to “the invasion” of public rights or private property 

interests). The City’s nuisance claims do not seek to “abat[e] emissions” or otherwise solve global 

warming, as Defendants assert. Jt. Mot. 25. Instead, the City’s requested abatement remedy seeks 

to reduce the local environmental hazards in Charleston that were created by Defendants’ tortious 

conduct, such as by fortifying public infrastructure against sea level rise and increased flooding.22  

b. Nuisance Law Reaches the Deceptive Promotion of Products. 

Defendants ask this Court to categorically bar product-based nuisance claims—i.e., claims 

alleging that a defendant created a nuisance by tortiously promoting or selling a dangerous product. 

 

22 As a public entity, the City need not allege special injury. See Rest. § 821C(1), (C)(2). 

But even if that requirement applied, the City would meet it because the harms to City-owned 

property and infrastructure are “different in kind” from those “suffered by the public at large.” 

Huggin v. Gaffney Dev. Co., 229 S.C. 340, 344 (1956).  
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See Jt. Mot. 40–44. But that categorical bar finds no support in South Carolina law, and it cannot 

be reconciled with the principles, history, and purpose of nuisance liability. 

Courts in this State have never recognized a product-based exception to nuisance. Nor have 

they ever restricted nuisance liability to a defendant’s use or misuse of land. To the contrary, the 

South Carolina Supreme Court has broadly defined nuisance-causing conduct to include 

“unlawfully doing any act . . . [which] annoys, injures, endangers, renders insecure[,] or interferes 

with the rights of property of the whole community.” State v. Turner (Turner II), 198 S.C. 499, 18 

S.E.2d 376, 378 (1942) (emphasis added).23 And the Supreme Court has long recognized that an 

actionable nuisance may be created by conduct other than land use. See Woodstock Hardwood & 

Spool Mfg. Co. v. Charleston Light & Water Co., 63 S.E. 548, 556 (1909) (nuisance liability may 

flow from “any act, omission, or use of property which results in polluting the atmosphere” 

(emphasis added)); Peden v. Furman Univ., 151 S.E. 907, 912 (1930) (nuisance liability may arise 

from the use of “real or personal” property (emphasis added)). So has the South Carolina 

Legislature, which enacted various “nuisance” statutes targeting activities unrelated to land use. 

See, e.g., S.C. Code § 39-25-60 (unsafe food); id. §§ 16-19-130, 16-19-140 (betting); id. § 57-25-

460 (highway billboards); id. § 53-1-80 (Sunday work).24 

Accordingly, courts in this State have applied nuisance law to a wide range of conduct. See 

Morison v. Rawlinson, 193 S.C. 25 (1940) (hosting noisy religious services); Turner II, 18 S.E.2d 

at 378 (receiving stolen goods and selling intoxicants); Jarvis v. Pinckney, 21 S.C.L. 123, 137–38 

(S.C. App. L. 1836) (“If a ship be sunk in a port or haven, she may become a nuisance by 

obstructing navigation.”); Shaw v. Coleman, 373 S.C. 485, 496 (App. 2007) (“If a lawful business 

is operated in an unlawful or unreasonable manner . . . it will constitute a [private] nuisance.”). 

And they have refused to dismiss product-based nuisance claims brought against manufacturers 

and distributors of harmful products. See Comm’rs of Pub. Works of City of Charleston v. Costco 

Wholesale Corp. (Costco), 2021 WL 5908758, at *7 (D.S.C. Dec. 13, 2021) (nuisance claims for 

manufacture and sale of flushable wipes); State ex rel. Wilson v. Purdue Pharma L.P., No. 2017-

 

23 At common law, courts referred to “common nuisance” and “public nuisance” 

interchangeably. See 23 S.C. Jur. Public Nuisance § 2; see also Turner I, 18 S.E. at 378. 
24 Because the tort of nuisance traces its roots back to criminal law, criminal nuisance 

statutes inform the scope of nuisance liability at common law. See Rest. § 821B cmt. b; In re Lead 

Paint Litig., 924 A.2d 484, 494–95 (N.J. 2007) (“[T]he essential elements of public nuisance as a 

theory of tort recovery find their genesis in this historical basis in crime and criminal 

prosecution.”).  
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CP-40-04872, slip op. at 1 (Richland Cnty., S.C., Ct. Com. Pl. Apr. 12, 2018) (attached as Ex. 3) 

(nuisance claims for manufacture and sale of opioids).25  

 That is consistent with the origins and evolution of nuisance law. Although Defendants 

assert that nuisance liability “has historically been linked to the use of land,” Jt. Mot. 41 (quoting 

In re Lead Paint Litig., 924 A.2d at 495), “historical examples abound of products that were held 

to create a public nuisance,” Delaware v. Monsanto Co., 299 A.3d 372, 383 & n.70 (Del. 2023) 

(collecting examples). Indeed, “[a]s early as the 1660s, Sheppard included in his list of ‘common 

nuisances’ ‘victuallers, butchers, bakers, cooks, brewers, maltsters and apothecaries who sell 

products unfit for human consumption.’” Leslie Kendrick, The Perils and Promise of Public 

Nuisance, 132 Yale L.J. 702, 738 (2023). And by the end of the nineteenth century, it was settled 

that a defendant could create actionable nuisances by selling dangerous products or engaging in 

commercially harmful speech, such as selling “meat, food, or drink” that was “injurious to health”; 

selling “obscene pictures, prints, books[,] or devices”; selling “horse[s] affected with glanders”; 

publishing “false reports” that “create[d] false terror or anxiety”; and “posting placards in the 

vicinity of [a] plaintiff’s . . . business” that were “calculated to bring the plaintiff into contempt 

and to prevent people from trading with him.” H. G. Wood, The Law of Nuisances 72–73, 75, 143, 

147 (1875) (attached as Ex. 5) (collecting cases).26 Far, then, from being restricted to land use, 

nuisance-causing conduct has historically encompassed “any ‘act not warranted by law, or 

omission to discharge a legal duty.’” Rest. § 821B cmt. a (emphasis added). 

That understanding remains. The Restatement defines nuisance-causing conduct as “all 

acts that are a cause of harm.” Rest. § 834 & cmt. b (emphasis added).27 So does Professor Prosser, 

who explains that nuisance liability is defined by “reference to the interests invaded” (i.e., public 

 

25 In Purdue Pharma, as here, the defendants argued that South Carolina nuisance law did 

not reach product-based nuisance claims. See State’s Opp’n to Mot. for J. on the Pleadings at 24–

28, Purdue Pharma L.P., No. 2017-CP-40-04872 (Richland Cnty., S.C., Ct. Com. Pl. Mar. 5, 2018) 

(attached as Ex. 4) (describing defendants’ nuisance arguments).  
26 South Carolina courts from that era regularly turned to Wood’s treatise for guidance on 

nuisance law. See, e.g., Deason v. S. Ry. Co., 142 S.C. 328, 140 S.E. 575, 577 (1927); Woodstock 

Hardwood, 63 S.E. at 556; Baltzeger v. Carolina Midland Ry. Co., 54 S.C. 242, 32 S.E. 358, 360 

(1899). 
27 The South Carolina Supreme Court routinely looks to the Restatement for guidance on 

nuisance. See, e.g., Babb, 405 S.C. at 139 (relying on Rest. § 821D); Henson ex rel. Hunt v. Int’l 

Paper Co., 374 S.C. 375, 387 (2007) (stating the Restatement is “widely accepted in th[e] area” of 

attractive nuisances); see also Field v. Mans, 516 U.S. 59, 70 (1995) (calling the Restatement “the 

most widely accepted distillation of the common law of torts”). 
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rights or private property interests) and “not to any particular kind of act or omission which has 

led to the invasion.” Prosser, Handbook of Law of Torts 573 (4th ed. 1971) (attached as Ex. 6).28 

Based on this sound reasoning, courts around the country have overwhelmingly approved of 

nuisance claims against manufacturers for injuries caused by their production, promotion, and sale 

of dangerous products—including gasoline, lead paint, asbestos, chemicals, guns, cigarettes, and 

opioids.29 These courts have rightly repudiated attempts to restrict public-nuisance liability to the 

misuse of land. See, e.g., Delaware, 299 A.3d at 383; King, 801 N.E.2d at 1232–33; Cincinnati, 

768 N.E.2d at 1141–44; see also supra n.29. They have correctly recognized that the deceptive 

promotion of dangerous consumer goods can—like any other activity—create nuisance liability 

when it interferes with public rights or private property. ConAgra, 227 Cal. Rptr. 3d at 534–43; 

Rhode Island, 2019 WL 3991963, at *10; Pennsylvania, 269 A.3d at 648–53; see supra n.29. This 

Court should reach the same conclusion. 

Ignoring this contrary authority, Defendants speculate that recognizing product-based 

 

28 South Carolina courts routinely consult Professor Prosser on questions of tort law. See, 

e.g., Overcash, 364 S.C. at 573; Eldeco, Inc. v. Charleston Cnty. Sch. Dist., 372 S.C. 470, 481 n.5 

(2007); Lynch v. Motel Enters., Inc., 248 S.C. 490, 495–96 (1966). 
29 E.g., Alaska v. Purdue Pharma L.P., 2018 WL 4468439, at *4 (Alaska Super. 

2018) (Alaska); Arkansas v. Purdue Pharma L.P., 2019 WL 1590064, at *3–4 (Ark. Cir. 

2019) (Arkansas); City of Surprise v. Allergan, slip op. at *34–36 (Ariz. Super. 2020) (attached as 

Ex. 7) (Arizona); ConAgra, 227 Cal. Rptr. 3d at 534–43 (California); Florida v. Purdue Pharma, 

slip op. at *3 (Fla. Cir. Ct. 2022) (attached as Ex. 8) (Florida); Johnson v. 3M, 563 F. Supp. 3d 

1253, 1342–43 (N.D. Ga. 2021) (Georgia); Gary ex rel. King v. Smith & Wesson Corp., 801 N.E.2d 

1222, 1232–33 (Ind. 2003) (Indiana); Kentucky v. Endo Health Sols. Inc., 2018 WL 3635765, at 

*6 (Ky. Cir. 2018) (Kentucky); Massachusetts v. Purdue Pharma, L.P., 2019 WL 5495866, at *4–

5 (Mass. Super. Ct. 2019) (Massachusetts); Minnesota v. Purdue Pharma, 2019 WL 11729023, at 

*4 (Minn. Dist. Ct. 2019) (Minnesota); Mississippi v. Cardinal Health, slip op. at *2–3 (Miss. Cir. 

Ct. 2021) (attached as Ex. 9) (Mississippi); Missouri v. Purdue Pharma, slip op. at *6–13 (Mo. 

Cir. Ct. 2020) (attached as Ex. 10) (Missouri); New Hampshire, 2018 WL 4566129, at *13–14 

(New Hampshire); New Mexico v. Purdue Pharma, 2022 WL 6822694, at *1–2 (N.M. Dist. Ct. 

2022) (New Mexico); In re MTBE Prods. Liab. Litig., 175 F. Supp. 2d 593, 628–30 (S.D.N.Y. 

2001) (New York); Cincinnati v. Beretta U.S.A. Corp., 768 N.E.2d 1136, 1141–44 (Ohio 

2002) (Ohio); Oregon v. Monsanto Co., 2019 WL 11815008, at *6–7 (Or. Cir. Ct. 2019) (Oregon); 

Pennsylvania v. Monsanto Co., 269 A.3d 623, 650–51 (Pa. Commw. Ct. 2021) (Pennsylvania); 

Rhode Island v. Purdue Pharma L.P., 2019 WL 3991963, at *7–11 (R.I. Super. 2019) (Rhode 

Island); Tennessee v. Purdue Pharma L.P., 2019 WL 2331282, at *5–6 (Tenn. Cir. Ct. 

2019) (Tennessee); Vermont v. Cardinal Health, slip op. at *5–10 (Vt. Super. 2020) (attached as 

Ex. 11) (Vermont); Washington v. Purdue Pharma, 2018 WL 7892618, at *2 (Wash. Super. May 

4, 2018) (Washington); Northridge Co. v. W.R. Grace & Co., 556 N.W.2d 345, 351–52 (Wis. App. 

1996) (Wisconsin).   
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nuisance claims would “vitiat[e] the boundaries between nuisance and products liability” and 

“devour in one gulp the entire law of tort.” Jt. Mot. 42. But as many courts have held, a product-

based nuisance action “is not a disguised products liability action.” ConAgra, 227 Cal. Rptr. 3d at 

594; Massachusetts v. Purdue Pharma, L.P., 2019 WL 5495866, at *4–5. Where, as here, nuisance 

“liability is premised on [a defendant’s] promotion of [a hazardous product] for [a] use with 

knowledge of the hazard that such use would create,” defendants’ conduct “is distinct from and 

far more egregious than simply producing a defective product or failing to warn of a defective 

product.” Cnty. of Santa Clara v. Atl. Richfield Co., 40 Cal. Rptr. 3d 313, 328 (Cal. App. 2006). 

Contrary to Defendants’ baseless predictions, moreover, nuisance law has not devoured all 

of tort law in the many jurisdictions that recognize product-based nuisance claims. Instead, even a 

cursory review of case law confirms that nuisance cases represent a vanishingly small fraction of 

lawsuits involving product-related injuries. That should come as no surprise. Most product-related 

harms involve bodily injuries, not the sort of land-based harms that give rise to private nuisance.30 

And as one of Defendants’ own cases explains, “the manufacture and distribution of products 

rarely cause a violation of a public right” because widespread individual consumer injuries rarely 

rise to the level of a communal or public injury. Oklahoma v. Johnson & Johnson, 499 P.3d 719, 

727 (Okla. 2021). As a result, the definitions of a public and private nuisance already sufficiently 

cabin nuisance liability.31 There is no need or basis to arbitrarily exempt an entire class of nuisance 

creators from liability. In fact, South Carolina courts decline to engage in that sort of categorical 

line drawing in nuisance cases. See, e.g., FOC Lawshe Ltd. P’ship v. Int’l Paper Co., 352 S.C. 

408, 415 (App. 2002) (“We see no rationale for distinguishing a nuisance caused by dogs from a 

nuisance caused by baseballs . . . .”); Young v. Brown, 212 S.C. 156, 172 (1948) (“[I]t would be 

difficult, if not impossible, for the courts to state any fixed or arbitrary rule governing [nuisance] 

cases . . . .”); LeFurgy v. Long Cove Club Owners Ass’n, 313 S.C. 555, 559 (App. 1994) (“[E]ach 

[nuisance] case must depend largely on its own facts.”). This Court should apply that principle.  

Defendants’ cited cases rejecting product-based nuisance claims are merely outliers. See 

 

30 E.g., Jolly v. Gen. Elec. Co., 435 S.C. 607, 621, 649 (App. 2021), reh’g denied (Feb. 25, 

2022), cert. granted (Jan. 12, 2023) (mesothelioma); Branham v. Ford Motor Co., 390 S.C. 203, 

209, 235 (2010) (brain injury); Mickle v. Blackmon, 252 S.C. 202, 217 (1969) (paralysis). 
31 To the extent that nuisance liability needs cabining, courts can accomplish this by 

clarifying the definitions of public and private nuisance, rather than shielding entire classes of 

tortfeasors from liability. And this case is not the vehicle for any such cabining because Defendants 

do not dispute that the City has pleaded the existence of public and private nuisances in Charleston. 
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Jt. Mot. 40–44. In fact, far more jurisdictions have recognized product-based nuisance claims than 

have categorically barred them. Compare id. (cases dismissing product-based nuisance claims), 

with supra n.29 (cases allowing product-based nuisance claims to proceed). And although 

Defendants rely on nuisance cases from Iowa, Maryland, Michigan, New Jersey, Pennsylvania, 

and Rhode Island, product-based nuisance claims remain alive and well in all those States.32  

Even on their own terms, moreover, Defendants’ cited cases are inapposite. Most involved 

nuisances arising from the “misuse or abuse” of commercial products by consumers or other third 

parties. Oklahoma v. Johnson & Johnson, 499 P.3d 719, 727 (Okla. 2021) (opioids).33 Their 

outcomes simply reflect “the general rule that when a defendant is blameless for the subsequent 

misuse of its product, it bears no legal responsibility for a nuisance subsequently created by those 

who have purchased the product.” City of Chicago v. Beretta U.S.A. Corp., 821 N.E.2d 1099, 1129 

(Ill. 2004); see also Peden, 151 S.E. at 913 (1927) (a landlord may be held liable where the 

nuisance “result[s] from the ordinary use of the premises by the tenant, or for the purpose for 

which they were let,” but not where the nuisance “flow[s] from the improper or negligent use of 

the premises by the tenant”). That general rule is inapplicable here because the City alleges 

nuisances created by Defendants’ deceptive promotion of fossil fuels for their intended, ordinary, 

and foreseeable uses. See, e.g., Compl. ¶¶ 8, 94, 101, 156. 

Tioga and Detroit Board of Education are also distinguishable. In those two cases, the 

plaintiffs sought to hold asbestos manufacturers liable for the mere sale of a lawful product. See 

Tioga Pub. Sch. Dist. No. 15 v. U.S. Gypsum Co., 984 F.2d 915, 921 (8th Cir. 1993) (“Under [the 

plaintiff’s] theory, any injury suffered in North Dakota would give rise to a cause of action under 

 

32 See, e.g., Page Cnty. Appliance Ctr., Inc. v. Honeywell, Inc., 347 N.W.2d 171, 176–77 

(Iowa 1984) (Iowa); Maryland v. Exxon Mobil Corp., 406 F. Supp. 3d 420, 467–69 (D. Md. 2019) 

(Maryland); Michigan v. Cardinal Health, slip op. at 2 (Mich. Cir. Ct. 2021) (attached as Ex. 12), 

rev’g on recons. (Mich. Cir. Ct. Nov. 17, 2020) (Michigan); James v. Arms Tech., Inc., 820 A.2d 

27, 50–52 (N.J. Super. 2003) (New Jersey); Lead Paint, 924 A.2d at 505 (recognizing “there may 

be room . . . for an expanded definition of the tort of public nuisance” that encompasses product-

based injuries in New Jersey); Pennsylvania, 269 A.3d at 650–51; Rhode Island v. Purdue Pharma 

L.P., 2019 WL 3991963, at *11 (Rhode Island). 
33 City of Philadelphia v. Beretta U.S.A. Corp., 126 F. Supp. 2d 882, 910–11 (E.D. Pa. 

2000) (“misuse[]” of guns by “criminals and children”); Camden Cnty. Bd. of Chosen Freeholders 

v. Beretta, U.S.A. Corp., 273 F.3d 536, 538 (3d Cir. 2001) (“criminal use” of guns); In re Lead 

Paint, 924 A.2d at 501 (lead paint hazards due to homeowners’ “poor maintenance of premises”); 

Rhode Island v. Lead Indus. Ass’n, 951 A.2d 428, 435–36 (R.I. 2008) (state legislature had “placed 

the burden on landlords and property owners to make their properties lead-safe”). 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2024 Jan 05 9:10 A

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

1003975



 

37 

[North Dakota’s nuisance statute] regardless of the defendant’s degree of culpability.”); Detroit 

Bd. of Educ. v. Celotex Corp., 493 N.W.2d 513, 521 (Mich. App. 1992) (“The board argued, and 

the trial court agreed, that because defendants ‘created’ the asbestos products, they are liable for 

the creation of a nuisance.”). This case, on the other hand, seeks to hold Defendants liable for their 

unlawful concealment and misrepresentation of the dangers posed by fossil fuel products. Cofield 

v. Lead Industries Ass’n, 2000 WL 34292681 (D. Md. Aug. 17, 2000), is even less helpful to 

Defendants because it misinterpreted Maryland law, as various courts have observed. See, e.g., 

Maryland v. Exxon Mobil Corp., 406 F. Supp. 3d 420, 468 (D. Md. 2019); Mayor & City Council 

of Baltimore v. Monsanto Co., 2020 WL 1529014, at *9 (D. Md. Mar. 31, 2020). And Beardsley 

did not address product-based nuisance claims at all. Iowa v. Beardsley, 79 N.W. 138, 141 (Iowa 

1899) (examining the Iowa state legislature’s authority to pass a nuisance statute). Finally, Atlantic 

Richfield v. County of Lehigh is inapplicable because it dismissed a public nuisance claim on the 

grounds that lead paint contamination in private homes did not violate any public rights. See 2023 

WL 3266792, at *6–8 (Pa. Commw. Ct. May 5, 2023). Here, however, it is undisputed that the 

Complaint pleads violations of public rights to health, safety, and comfort—all of which have been 

substantially impaired by sea level rise, storm surges, and other climate-related hazards created by 

Defendants’ deceptive marketing. See supra § IV.C.1.a.  

c. The Complaint Pleads Control. 

Defendants misconstrue the law and the Complaint when they argue that they lacked 

“control over the instrumentality alleged to have caused the nuisance.” Jt. Mot. 44. Control, in this 

context, means controlling an activity that caused the nuisance. And here, the City alleges that 

Defendants controlled the failure to warn and deceptive promotion that caused the City’s injuries.  

Under South Carolina law, nuisance liability requires a causal connection between a 

defendant’s conduct and the alleged nuisance. See Woodstock Hardwood, 63 S.E. at 556 (nuisance 

liability may attach to “any act, omission, or use of property which results in . . . injury to [the 

plaintiff’s] health or property” (emphasis added) (cleaned up)).34 That coheres with the 

 

34 See also, e.g., Shockley v. Hoechst Celanese Corp., 793 F. Supp. 670, 674 (D.S.C. 1992), 

(upholding jury verdict that defendant “participate[d] to a substantial extent in carrying on the 

nuisance”), aff’d in relevant part, rev’d in part, 996 F.2d 1212 (4th Cir. 1993); Frost v. Berkeley 

Phosphate Co., 42 S.C. 402, 20 S.E. 280, 284–85 (1894) (defendant need not be the sole cause of 

harm in a nuisance action); Welborn v. Page, 247 S.C. 554, 566 (1966) (an “anticipated nuisance” 

may be enjoined where “the anticipated acts will inevitably or necessarily result in the creation of 

a nuisance Per accidens”). 
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Restatement, which explains that a defendant “is subject to liability for a nuisance caused by an 

activity, not only when he carries on the activity but also when he participates to a substantial 

extent in carrying it on.” Rest. § 834 (emphasis added). Where (as here) a defendant participates 

in creating a harmful physical condition (e.g., sea level rise) that interferes with public rights or 

private property interests, the defendant will remain liable for the ongoing nuisance—even after 

the defendant “ceases” its tortious “activity” and even if the defendant “is no longer in a position 

to abate the condition and to stop the harm.” Id. cmt. e; see also Baggott v. S. Ry. Co., 300 F. 337, 

342 (E.D.S.C. 1924) (“There are cases which hold that the creator of a nuisance does not by 

conveying his property to a third person release himself from liability for the continuation of the 

nuisance.”). As one venerable treatise put it over a century ago: a defendant need not “commit the 

particular act that creates the nuisance; it is enough if he contributes thereto either by his act or 

neglect, directly or remotely.” Wood, Law of Nuisances, at 39 (Ex. 5); see also Rest. § 824 cmt. b 

(acts or omissions may merely “set in motion a force or chain of events resulting in the invasion”).  

South Carolina courts sometimes describe this causal requirement in terms of “control.” 

See Peden, 151 S.E. at 913; Clark v. Greenville Cnty., 313 S.C. 205, 209–10 (1993); FOC Lawshe, 

352 S.C. at 414. So have courts elsewhere. See, e.g., Chicago, 821 N.E.2d at 1132 (under Illinois 

law, “[c]ontrol” is a “relevant factor” in “the proximate cause inquiry”); Johnson, 563 F. Supp. 3d 

at 1335 (“Under Georgia law, ‘the essential element of nuisance is control over the cause of the 

harm.’” (cleaned up)). That makes sense because, where a defendant exercises “control” over the 

nuisance-causing instrumentality, the nuisance is “caused” by the defendant’s conduct. Peden, 151 

S.E. at 913 (defendant had “complete control of the situation” where “[i]t could have caused . . . 

[structures to be built] in such a manner as not to injure the plaintiff”). Conversely, a defendant 

cannot “participate[] to a substantial extent” in the creation of a nuisance if it has “no control” over 

the activity or thing that caused the nuisance. Meixner v. Emerson Elec. Co., 2006 WL 3489031, 

at *2 (D.S.C. Dec. 1, 2006). Control, in other words, is just another way of describing the 

Restatement’s causal requirement for nuisance liability. See id. (connecting “control” requirement 

to Restatement’s “substantial participat[ion]” requirement).  

Here, the City meets that requirement. In this lawsuit, the cause of the nuisance is 

Defendants’ failure to warn and deceptive promotion, which—in turn—hyperinflated fossil fuel 

consumption, accelerated global warming, and exacerbated sea level rise, heat waves, and other 

local climate-related hazards in Charleston. See Compl. ¶¶ 99–126, 146–52 (pp. 113–19). 
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Defendants exercised complete control over the warnings they gave (or did not give) to consumers 

and the public and over the climate deception campaigns they orchestrated and implemented. See 

id. ¶¶ 99–126. In this way, Defendants controlled the nuisance-causing instrumentality that is the 

source of the City’s harm. See Instrumentality, Black’s Law Dictionary (11th ed. 2019) (defining 

“instrumentality” as “[a] thing used to achieve an end or purpose.”); see also Honolulu, 537 P.3d 

at 1201 (“Simply put, the source of Plaintiffs’ alleged injury is Defendants’ allegedly tortious 

marketing conduct, not pollution traveling from one state to another.”). 

All of Defendants’ counterarguments “rest[] upon a false premise that the instrumentality 

of the nuisance is the [fossil fuel] product itself.” See In re JUUL Labs, Inc., Mktg., Sales Pracs., 

& Prods. Liab. Litig., 497 F. Supp. 3d 552, 649 (N.D. Cal. 2020) (cleaned up). Here, as in other 

nuisance claims for the deceptive promotion of a dangerous product, the nuisance-causing 

instrumentality is “[D]efendants’ conduct in carrying out their business activities,” see In re Nat’l 

Prescription Opiate Litig., 2019 WL 3737023, at *10 (N.D. Ohio June 13, 2019)—i.e., “their 

ongoing conduct of marketing, distributing, and selling [fossil fuels],” Cincinnati, 768 N.E.2d at 

1143. The element of control does not require Defendants to be “the final link in the causal chain.” 

Johnson, 563 F. Supp. 3d at 1338. Nor does it demand that they control “the actual use” of their 

fossil fuel products. Cincinnati, 768 N.E.2d at 1143. Instead, it merely requires Defendants to 

control the deceptive business practices that have caused harm to the City. See, e.g., Rhode Island, 

2019 WL 3991963, at *10 (control element met where defendants “continued to misrepresent the 

risks and benefits of opioids, funnel excessive amounts of medicines into Rhode Island 

communities, and falsely promote and distribute these medicines generally”); City of Bos. v. Smith 

& Wesson Corp., 2000 WL 1473568, at *14 (Mass. Super. 2000) (control element met where 

“Defendants created and supplied an illegal, secondary market in firearms.”). To the extent that 

Defendants contest their “level of control” over this nuisance-causing instrumentality, they merely 

raise fact questions “inappropriate for resolution” here. JUUL Labs, 497 F. Supp. 3d at 649 

(cleaned up); Connecticut v. Tippetts-Abbett-McCarthy-Stratton, 527 A.2d 688, 693 (Conn. 1987) 

(“[W]hether a defendant maintains control over property sufficient [for] nuisance liability 

normally is a jury question.”).  

Defendants’ remaining arguments also miss the mark. In their view, “it ‘would run contrary 

to notions of fair play’ to hold sellers liable when ‘they lack direct control over how end-purchasers 

use’ the product.’” Mot. 45 (quoting City of Philadelphia, 126 F. Supp. 2d at 911). But there is 
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nothing unfair in holding Defendants liable for knowingly concealing and misrepresenting the 

climate risks posed by the ordinary and intended use of fossil fuels. See Peden, 151 S.E. at 913 

(landlord could be held liable where the nuisance “necessarily result[ed] from the ordinary use of 

the premises by the tenant for the purpose for which they were let” (cleaned up)). And so this 

lawsuit is easily distinguishable from cases involving the unforeseeable or criminal misuse and 

abuse of a manufacturer’s products by consumers or third parties. See supra § IV.C.1.b & n.33.  

Nor do the City’s nuisance claims conflict with Defendants’ cited cases. In Clark, the 

plaintiff failed to show control where defendants “had no control over the [landfill] property” that 

allegedly caused the nuisance. 313 S.C. at 210. In FOC Lawshe, the plaintiff satisfied the control 

requirement because the alleged “nuisance [was] caused by dogs,” and the defendant had “control 

over the property” on which the dogs were used for hunting. 352 S.C. at 415, 416. These cases 

simply confirm that a defendant must exercise some control over the cause of the nuisance. The 

Complaint easily meets that burden, alleging Defendants controlled the deception campaigns that 

caused nuisances in Charleston. See Compl. ¶¶ 33, 99–126, 146–50 (pp. 113–19).  

None of Defendants’ remaining out-of-state cases undermine that conclusion. In Tioga, the 

court was concerned that the defendant could not “abate the nuisance” unless it controlled the 

instrumentality of the nuisance. 984 F.2d at 920. But the City’s lawsuit does not raise those 

concerns because the requested abatement order would simply require Defendants to reduce the 

local environmental hazards in the City that they created through their tortious conduct, such as by 

reinforcing public infrastructure against climate impacts. It would not require Defendants to 

exercise any control over fossil fuel users. See Chicago, 821 N.E.2d at 1132 (“The types of 

injunctive relief sought” against gun dealers “d[id] not require [the defendants] to be able to exert 

control over the firearms that have already left their possession.”). Nor would it require Defendants 

to enter land that they had no legal right to enter. As for Paraquat, that case is inapposite because 

it “involve[d] injuries to individuals allegedly caused by direct exposure” to pesticides, and the 

plaintiffs “s[ought] damages for their alleged injuries rather than abatement of any true public 

nuisance.” In re Paraquat Prods. Liab. Litig., 2022 WL 451898, at *10 (S.D. Ill. Feb. 14, 2022). 

Consistent with the individual nature of the alleged harms, the court viewed the individual 

“application” of the pesticides as the relevant instrumentality. Id. at *11. Here, by contrast, the 

City alleges that Defendants’ deceptive business practices have—in the aggregate and over the 

course of decades—inflated total consumption of fossil fuels, resulting in widespread climate 
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impacts to health, welfare, and infrastructure in Charleston. The relevant instrumentality here is 

Defendants’ decades-long deception campaigns, not individual barrels of oil. 

Finally, it does not matter that some of Defendants’ nuisance-causing conduct occurred 

outside of the State. See Jt. Mot. 46. Indeed, “liability is commonly imposed under such 

circumstances.” Masci, 289 U.S. at 259 (identifying suits “for maintenance of a nuisance” as a 

“common[]” example where a defendant may be held liable for out-of-state conduct that causes 

in-state injuries). Defendants offer no valid basis for dismissing the City’s nuisance claims. 

2. The City States Viable Failure-to-Warn Claims. 

Defendants breached their duty to issue adequate warnings of the serious and non-obvious 

dangers caused by the ordinary use of their fossil fuel products. See Livingston v. Noland Corp., 

293 S.C. 521, 525 (1987) (negligent failure to warn); Bragg, 319 S.C. at 543 (strict liability failure 

to warn). Defendants’ contrary arguments hold no water. First, the City’s allegations contradict 

Defendants’ assertion that they had no duty to warn because their products’ dangers were open 

and obvious, especially because Defendants deceived about those dangers. Also, openness and 

obviousness pose questions of fact that may not be decided on the pleadings.  

Second, Defendants are wrong to assert that the City does not identify actionable breaches 

of duty by Defendants. The City’s allegations identify such breaches under longstanding South 

Carolina case law. Defendants’ objection that they lacked a duty to “warn the world,” Jt. Mot. 49, 

is irrelevant because the City alleges Defendants failed to warn consumers and users of their own 

fossil fuel products. And Defendants ignore settled precedent in insisting that the City may seek 

relief only for injuries caused by Defendants’ failure to warn the City alone.  

a.  Defendants’ Products’ Dangers Were Not Open or Obvious. 

Defendants contradict themselves in asserting they had no duty to warn because the dangers 

of their fossil fuel products were open or obvious. Throughout the Joint Motion, Defendants try to 

distance themselves from the City’s injuries by downplaying the dangers that the ordinary use of 

their products posed. E.g., Jt. Mot. 51 (denying Charleston’s climatic injuries as mere “weather 

changes” that “allegedly resulted” from third-party conduct). In the same breath, Defendants assert 

these were open and obvious dangers. Id. at 46–49. Defendants cannot have it both ways.  

In any event, the City’s allegations do not support openness or obviousness. Defendants 

gained early, superior knowledge about the dangers of their fossil fuel products. Compl. ¶¶ 54–94. 

Although Defendants used that knowledge to prepare themselves for global warming, id. ¶¶ 127–
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32, Defendants prevented others from learning about those dangers by “widely disseminat[ing] 

marketing materials,” “refut[ing] the scientific knowledge generally accepted at the time,” 

“advanc[ing] and promot[ing] pseudo-scientific theories of their own,” and “develop[ing] public 

relations materials that prevented reasonable consumers from recognizing . . . the . . . risk[s]” of 

Defendants’ products. Id. ¶ 178; see id. ¶¶ 99–126. A reasonable jury could conclude the dangers 

of Defendants’ products were not open and obvious because of Defendants’ deceptive conduct.  

The Court should not entertain Defendants’ contrary arguments because openness and 

obviousness are questions of fact. E.g., Jolly, 435 S.C. at 646 (“[W]hen reasonable minds may 

differ as to whether the risk was obvious or generally known, the issue is to be decided by the trier 

of fact.” (cleaned up)); see also Little v. Brown & Williamson Tobacco Corp., 243 F. Supp. 2d 

480, 497 (D.S.C. 2001) (what was “commonly known” about smoking hazards was for the jury). 

Moreover, Defendants’ cited allegations do not show their products’ dangers were open 

and obvious. Jt. Mot. 47–48. The fact that NASA scientists, United Nations bodies, an expert 

science advisory panel to a President, and several congressmembers recognized the risks of 

greenhouse gas pollution does not indicate that those risks were “common knowledge” to average 

consumers or users. See Anderson v. Green Bull, Inc., 322 S.C. 268, 271 & n.3, 272 (App. 1996) 

(no failure to warn where danger was “commonly known”). The entire thrust of the City’s 

allegations is that despite increasing expert scientific understanding of climate change, Defendants 

dedicated enormous resources to obscuring their products’ dangers, attacking climate science and 

scientists, and spreading disinformation to portray their products’ dangers as unproven. Id. ¶¶ 99–

124. API’s 1998 Global Climate Science Communications Plan specifically defined “victory” as 

an outcome where “average citizens” would incorrectly believe “uncertainties in climate science” 

existed when they did not, id. ¶ 113 (cleaned up), the opposite of openness and obviousness.35  

Defendants’ case citations all decided openness and obviousness by juries, on directed 

verdicts, or on a developed summary judgment record. In Moore v. Barony House Restaurant, 

LLC, the court affirmed summary judgment to the defendant on a failure-to-warn claim based on 

“the operation of an unlighted golf car on a public highway at night.” 382 S.C. 35, 42, 43 (App. 

2009). In Dema v. Shore Enterprises, Ltd., affirming a directed verdict on a failure-to-warn claim, 

 

35 Defendants cite Dema v. Shore Enterprises, Ltd., 312 S.C. 528, 530 (App. 1993), to 

argue the City and others should have been aware of their fossil fuel products’ dangers. But the 

Complaint’s discussion of API’s communications plan and similar allegations, show Defendants 

actively worked to prevent such dangers from being accepted as “common sense.” Id. at 530.  
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the court held that “uncontroverted evidence” showed that “users of [a recreational water vehicle] 

would be aware, as a matter of common sense, that they should be careful around swimmers in the 

surf.” 312 S.C. at 530. And, unlike here, none of Defendants’ cases required special knowledge, 

understanding of science, or close attention to international news stories to be aware of a product’s 

dangers. See id.; Moore, 382 S.C. at 42 (unlighted golf car on highway at night); Holland ex rel. 

Knox v. Morbark, Inc., 407 S.C. 227, 240 (App. 2014) (on summary judgment, a user would know 

not to open a woodchipper while on); Anderson, 322 S.C. at 271 (on summary judgment, those “of 

normal intelligence would know the risk posed by an aluminum ladder in close proximity to an 

energized high-voltage line” (cleaned up)). By contrast, the City alleges that Defendants deceived 

about their products’ dangers to ensure reasonable consumers would not have understood them. 

The trier of fact should consider openness and obviousness on a developed record. 

b. The City Alleges Actionable Breaches of Duty by Defendants.  

Defendants are wrong to assert the City does not allege a breach of duty. Jt. Mot. 49–50.  

i. Defendants Breached Their Duty to Warn.  

The Complaint details how Defendants—manufacturers and sellers that knew the ordinary 

use of their fossil fuel products would cause grievous harm—failed to provide adequate warnings 

commensurate with those dangers. As discussed, Defendants knew that their products would cause 

devastating injuries to the City and others, Compl. ¶¶ 54–94, but nonetheless failed to warn the 

City, other users or consumers of their products, or anyone else of those dangers, e.g., id. ¶¶ 100–

01, 177, 189, and instead concealed and misrepresented those dangers, see id. ¶¶ 101–26, 137. 

Defendants’ deception “prevented reasonable consumers from recognizing or discovering the 

latent risk that Defendants’ fossil fuel products would cause grave climate changes,” id. ¶¶ 178, 

211, and rendered those products unreasonably dangerous, see id. ¶¶ 176–79, 188–91. Defendants’ 

failures to warn caused the City’s climate-related injuries. See id. ¶¶ 146–52 (pp. 113–19), 180–

81, 192–93. Defendants were motivated by profit. See id. ¶¶ 99–101, 127–132, 142 (p. 111).  

 These allegations show that Defendants breached their duty to warn about their products’ 

dangers under both a negligence theory and a strict products liability theory, which Defendants 

improperly conflate. See Jt. Mot. 49–50; Bragg, 319 S.C. at 538–39 (“[T]here is an important 

theoretical basis for separating and maintaining the difference between negligence and strict 

liability law in the products liability context . . . .” (cleaned up)). Negligent failure to warn makes 

“the supplier of a defective product [] accountable to an injured party on ordinary negligence 
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principles despite a lack of privity.” See Scott ex rel. McClure v. Fruehauf Corp., 302 S.C. 364, 

369 (1990).36 A product manufacturer or supplier is liable “if they know or have reason to know 

the product is or is likely to be dangerous for its intended use; they have no reason to believe the 

user will realize the potential danger; and, they fail to exercise reasonable care to inform of its 

dangerous condition or of the facts which make it likely to be dangerous.” See Livingston, 293 

S.C. at 525. The Supreme Court has not adopted a one-size-fits-all test for reasonable care: “there 

is no formula” because duty is “an expression of the sum total of those considerations of policy 

which lead the law to say that a particular plaintiff is entitled to protection.” Shaw v. Psychemedics 

Corp., 426 S.C. 194, 198 (2019) (cleaned up). Instead, courts consider a “multiplicity of factors” 

to define reasonable care, including the need for a “corporation to conform . . . its conduct to a 

standard which is adequate to protect others from unreasonable risk of harm,” the defendant’s 

“moral culpability,” and the need for deterrence. Araujo v. S. Bell Tel. & Tel. Co., 291 S.C. 54, 58 

(App. 1986). Courts also consider whether the duty implicates an area of “significant public 

interest,” if plaintiffs may otherwise be left without a means for redress, and if defendants are 

otherwise “effectively immunized from liability.” Shaw, 426 S.C. at 199, 200.  

A defendant is strictly liable where “(1) the defendant’s product was in a defective 

condition unreasonably dangerous for its intended use; (2) the defect existed when the product left 

the defendant’s control; and (3) the defect was the proximate cause of the injury sustained.” Bragg, 

319 S.C. at 543. A seller can be strictly liable for failing to warn where a “faultlessly made” product 

“is unreasonably dangerous . . . without a suitable warning.” Moore, 382 S.C. at 41; accord 

Marchant v. Lorain Div. of Koehring, 272 S.C. 243, 247 (1979). This broad liability rests on a 

policy judgment that “the cost of injuries resulting from defective products should be borne by the 

manufacturer or seller who puts such products on the market.” Bragg, 319 S.C. at 542.37  

 

36 These ordinary negligence principles distill to a standard “of reasonableness in the 

circumstances.” Jolly, 435 S.C. at 643 (emphasis omitted) (quoting Restatement (Third) of Torts: 

Products Liability § 2 cmt. i (Am. L. Inst. 1998)) (addressing whether a product supplier may rely 

on an intermediary to issue warnings). 

The Supreme Court has “adopted” the “ordinary negligence principle[]” that a product 

supplier will be liable not just to users or consumers of its products, but also “third part[ies].” 

Mickle, 252 S.C. at 229 (citing Salladin v. Tellis, 247 S.C. 267, 270 (1966) (negligence claims may 

be brought against manufacturers “without regard to whether the injured person was a purchaser 

or user”)). Accord Pennsylvania, 269 A.3d at 665–66 (similar); In re MTBE, 175 F. Supp. 2d at 

625–26 (similar).  
37 Courts have often looked to the Restatements of Torts and the common law of the various 

states to give content to South Carolina strict products liability law. E.g., Marchant, 272 S.C. at 
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 Here, under negligence principles, all the “multiplicity of factors” weigh in favor of finding 

that Defendants breached their duty of reasonable care. Araujo, 291 S.C. at 58. The City alleges 

Defendants’ failures to warn have exposed the City to an extreme and “unreasonable risk of harm.” 

Id. Defendants not only failed to issue warnings proportionate to the dangers of their products, but 

also did so with a high degree of culpability: they knowingly failed to warn and worked to conceal 

and deceive about their products’ dangers. See id. Such culpability underscores the need to “deter[] 

future tortfeasors” by holding Defendants accountable. Id.38 And the City’s suit advances the 

“significant public interest[s]” of Charleston, whose taxpayers are otherwise “left without a means 

for redress” to cover the extraordinary costs of Defendants’ misconduct, see Shaw, 426 S.C. at 

199, 200; Compl. ¶¶ 15, 148–50 (pp. 114–19). Similarly, for strict liability, the City shows that 

Defendants’ products were unreasonably dangerous when they left Defendants’ control “without 

a suitable warning,” Moore, 382 S.C at 41 (cleaned up); Compl. ¶¶ 54–94, and that the City’s 

injuries were proximately caused by the ordinary use of Defendants’ dangerous products, see 

Bragg, 319 S.C. at 543. Public policy favors putting “the cost of [resulting] injuries” on 

Defendants, not the City, Bragg, 319 S.C. at 542.  

 Defendants’ contrary arguments are premature, as the existence and breach of a duty pivot 

on factual issues that are better addressed to the jury. E.g., Allen v. Long Mfg. NC, Inc., 332 S.C. 

422, 428 (App. 1998) (“Once it is established that a product must display a warning to be safe, the 

question of the adequacy of the warning is one of fact for the jury . . . .”); Miller v. City of Camden, 

317 S.C. 28, 31 (App. 1994) (while acknowledging “[t]he existence and scope of [] duty are 

questions of law,” emphasizing that those issues depend greatly on “the facts of a given case”).  

ii. Defendants’ Counterarguments Do Not Show Otherwise.  

Defendants make two meritless arguments for dismissal of the City’s failure-to-warn 

claims. First, Defendants emphasize that they lacked a general “duty-to-warn the world” about 

their products’ dangers. Jt. Mot. 49. But even if Defendants’ duty did not extend to the general 

 

247–48 (though South Carolina’s strict products liability law does not expressly recognize failure-

to-warn claims or claims against manufacturers, recognizing such claims based on the common 

law and the Restatement); Jolly, 435 S.C. at 642–43 (discussing South Carolina’s adoption of the 

sophisticated intermediary doctrine under principles set forth in the Restatement (Second) and 

Restatement (Third) of Torts). 
38 Accord Shaw, 426 S.C. at 200 (“[P]otential wrongdoers will avoid wrongful behavior if 

the benefits of that behavior are outweighed by the costs imposed by . . . damages to victims . . . .” 

(quoting F. Patrick Hubbard & Robert L. Felix, The South Carolina Law of Torts 7 (4th ed. 2011))). 
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public, the City properly alleges that Defendants breached their duty to warn consumers or users 

of their own fossil fuel products, including the City. E.g., Compl. ¶ 189 (“Defendants breached 

their duty of care by failing to adequately warn any consumers, including, but not limited to, the 

City, . . . of the climate effects . . . of their fossil fuel products.” (emphasis added)).39  

Second, Defendants assert without any supporting authority that for the City to bring 

failure-to-warn claims, its injuries must have been caused by Defendants’ failure to warn the City 

alone, rather than Defendants’ failure to warn the City as well as other consumers or users of their 

products. Jt. Mot. 49. Not so under South Carolina law. For negligence, the Supreme Court adopted 

over fifty years ago the “nigh universal[ly] support[ed]” principle that a product supplier is liable 

for injuries suffered by “third part[ies]” in addition to those suffered by consumers and users that 

had a direct connection to the product. Mickle, 252 S.C. at 229 (citing Salladin, 247 S.C. at 270 

(negligence claims may be brought against manufacturers “without regard to whether the injured 

person was a purchaser or user”)). Here, the City was far more than a third party: the City was one 

of the consumers or users of Defendants’ products whom they failed to warn. And under the 

“multiplicity of factors” relevant to negligence, Araujo, 291 S.C. at 58, Defendants’ failure to warn 

other consumers and users in addition to the City only means that their breach was exceptionally 

likely to risk unreasonable harm, culpable, worthy of deterrence, and likely to implicate the public 

interest in ways that warrant a judicial remedy.  

Likewise, for strict products liability, the Supreme Court recently emphasized in Lawing 

v. Univar, USA, Inc., that plaintiffs other than those “who are injured while handling or operating 

the dangerous product” may assert strict products liability claims.40 415 S.C. 209, 224 (2015), 

reh’g denied (Feb. 12, 2016). For example, the District of South Carolina applied Lawing to find 

that a sewer utility could bring strict products liability claims against manufacturers and sellers of 

“flushable” wipes for failing to warn consumers and users that the wipes could clog the utility’s 

sewers. Costco, 2021 WL 5908758, at *3–5. It was irrelevant that the utility’s injuries were caused 

by the defendants’ failure to warn a large number of product consumers and users rather than the 

 

39 Because Defendants include large fossil fuel suppliers, Compl. ¶¶ 20–31, their failure to 

warn their own consumers and users alone sufficed to cause the City’s injuries, id. ¶ 4 (explaining 

that Defendants sold so much that “scientific research has shown that . . . Defendants’ fossil fuel 

products [have] play[ed] a direct and substantial role” in climate-related hazards).  
40 While this principle does not extend as far as to allow “bystander recovery,” Lawing, 

415 S.C. at 224, the City is far more than a mere bystander here: Defendants failed to warn the 

City, which has been a consumer and user of Defendants’ products in its own right. 
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utility itself; the utility could bring a failure-to-warn claim because it was “a ‘primary and direct 

victim’” of the defendants’ failure to warn. Id. at *5 (quoting Bray v. Marathon Corp., 356 S.C. 

111, 117 (2003)).41 South Carolina law establishes no requirement for the City’s injuries to have 

been caused by Defendants’ failure to warn the City alone.  

The City robustly alleges that the considerable dangers of Defendants’ products were not 

open and obvious and that Defendants breached their duty to warn about those dangers, injuring 

the City. Defendants’ contrary arguments ignore the Complaint’s allegations, are legally 

unsupported, and rest on factual disputes that the Court may not prematurely resolve.  

3. The City States a Trespass Claim. 

The City’s trespass claim treads well-settled precedent in seeking to hold Defendants liable 

for causing water and other tangible materials to enter City-owned land. A trespass is “any 

intentional invasion of the plaintiff’s interest in the exclusive possession of his property.” Hawkins 

v. City of Greenville, 358 S.C. 280, 296 (App. 2004) (cleaned up). Trespass requires an 

“affirmative act” and “intentional invasion,” from which any “harm caused must be the direct 

result.” Id. (cleaned up); see Mack v. Edens, 320 S.C. 236, 240 (App. 1995) (same). A trespasser 

“need not intend . . . the damaging consequence of his entry, he must intend the act which 

constitutes the unwarranted entry.” Snow, 305 S.C. at 553. 

The Complaint meets these elements. The City “owns, leases, occupies, and/or controls 

real property throughout the City,” Compl. ¶ 198, and Defendants “caused flood waters, extreme 

precipitation, saltwater, and other materials[] to enter” that real property, id. ¶ 199; see also id. 

¶¶ 146–50 (pp. 113–19). Defendants did so by concealing and misrepresenting their products’ 

climate impacts, e.g., id. ¶¶ 99–124, which “unduly inflated” demand for fossil fuels and 

significantly increased greenhouse gas emissions, resulting in invasions of the City’s property and 

infrastructure, e.g., id. ¶¶ 50, 127–32, 146–50 (pp. 113–19). Defendants knew their conduct would 

cause water and other matter to enter City lands. E.g., id. ¶¶ 54–92, 146–50 (pp. 113–19). 

 

41 Defendants’ citations change nothing. See Jt. Mot. 49–50 (citing Faile v. S.C. Dep’t of 

Juvenile Justice, 350 S.C. 315, 334 (2002) (finding “no general duty to control the conduct of 

another or to warn a third person . . . of danger,” but not addressing product-related warnings or a 

manufacturer’s duty to warn); Doe, 373 S.C. at 400 (similar); Hoskins v. Snipes-King, 2009 WL 

10677296, at *2 (D.S.C. Apr. 27, 2009) (for non-product-related negligence claim, observing in 

dicta that “duties to third parties are not common in South Carolina law”); Gourdine v. Crews, 955 

A.2d 769, 786 (Md. 2008) (where a physician prescribed drugs to a patient, drugmaker had no 

duty to a bystander to warn about a potential drug interaction that caused patient to trigger a car 

accident)).  
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a. The City Need Not Specify Each Property Parcel That 

Suffered Trespass, and Sufficiently Pleads Exclusive 

Possession. 

Defendants first contest the City’s allegations that they caused water and other materials to 

invade the City’s real property, contending they are “left to speculate about which property 

Plaintiff refers” and if the City has exclusive possession. Jt. Mot. 50. But at the pleading stage, a 

plaintiff need not specify each precise parcel that has been invaded. E.g., Maryland, 406 F. Supp. 

3d at 471 (a plaintiff need not “identify the precise locations of all the State properties that were 

contaminated”); In re MTBE Prods. Liab. Litig., 379 F. Supp. 2d 348, 438 (S.D.N.Y. 2005) 

(plaintiffs “need not make such a showing at the pleading stage”).  

Defendants identify no contrary authority. Their sole case for exclusive possession, 

Hawkins, Jt. Mot. 50, stands for the unrelated proposition that “failures to act” do not satisfy the 

affirmative act requirement. 358 S.C. at 291, 296–97. But the City alleges numerous affirmative 

acts, Compl. ¶¶ 99–124, and that, consequently, flooding, sea level rise, and other climate-related 

invasions threaten the City’s “substantial developed coastline,” “floodwater drainage system,” and 

“Brittlebank Park and the roads and promenade behind the Low Battery Seawall,” among other 

City-owned, -leased, or -controlled property. Id. ¶¶ 148, 150 (pp. 114–16, 118–19). 

Defendants argue that the City cannot rely on any of its allegations relating to “beaches 

and coastal land” because the public trust doctrine strips the City of exclusive possession of 

property in those areas. Jt. Mot. 50. This overstates the public trust doctrine, under which only 

land “below the high water line” is owned by the State. Kiawah Dev. Partners, II, v. S.C. Dep’t of 

Health & Env’t Control, 411 S.C. 16, 29 (2014). Much of the City’s affected beaches and other 

coastal property lies above that line, including roads, Brittlebank Park, the promenade behind the 

Low Battery Seawall, and other infrastructure along the “substantial developed coastline.” Compl. 

¶¶ 148(a), 150 (pp. 114, 118–19). The Complaint thus alleges injury to many properties that the 

City exclusively possesses.  

b. The City Pleads Entry. 

Defendants insist that neither they nor their products directly intruded on City property and 

that “no precedent supports” the City’s trespass theory. Jt. Mot. 51. South Carolina law is clear, 

however, that trespass claims arise where a defendant causes something to enter a property, even 

if the defendant or its products do not do so directly. See, e.g., Santoro v. Schulthess, 384 S.C. 250, 

269 (App. 2009) (trespass found after defendant’s temporary waterway stopper caused water “to 
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invade” a neighbor’s lot); Home & Indus. Mech. Supplies, Inc. v. CSX Transp., Inc., 2019 WL 

3288618, at *6 (D.S.C. July 22, 2019) (trespass arose from “the flooding of water on to [plaintiff’s] 

property” due to defendant’s “faulty embankment”); Ingleside Mfg. Co. v. Charleston Light & 

Water Co., 76 S.C. 95, 56 S.E. 664, 665–66 (1907) (defendant’s construction of a manufacturing 

plant, which flooded plaintiff’s land, created a trespass). 

Numerous courts applying the Restatement—as Defendants concede South Carolina does, 

Jt. Mot. 51 n.11—recognize that trespass liability may lie even if there are intervening steps 

between a defendant’s conduct and the invasion.42 Defendants cherry-pick language from the 

Restatement to assert that only directly “throwing, propelling or placing a thing” on land triggers 

trespass liability. See Jt. Mot. 51 (citing Rest. § 158 cmt. i). But the very same comment goes on 

to explain the opposite: “[I]t is not necessary that the foreign matter should be thrown directly and 

immediately upon the other’s land. It is enough that an act is done with knowledge that it will to a 

substantial certainty result in the entry of the foreign matter.” Rest. § 158 cmt. i. The City’s 

allegations easily satisfy this standard: Defendants substantially contributed to invasions of City 

property by misleadingly and deceptively marketing their fossil fuel products, knowing that 

emissions from those products would cause the very climate-related invasions alleged here. See 

Compl. ¶¶ 54–92, 99–124.  

c. The City Pleads That Defendants’ Conduct Caused Trespass. 

Defendants also argue that they lacked control over their fossil fuel products at the time 

those products released greenhouse gases. Jt. Mot. 51–52. There is no control requirement under 

South Carolina law, but even if there were, Defendants miss the mark. It was Defendants’ 

intentional campaigns of disinformation and concealment—not their fossil fuel products alone—

that inflated fossil fuel demand, exacerbated emissions, and caused trespass by flood waters and 

 

42 See, e.g., Delaware, 299 A.3d at 389 (Delaware stated trespass claim against defendant 

that “substantially contributed to the entry [of PCBs] onto the State’s land by supplying PCBs to 

Delaware manufacturers and consumers, knowing that their use would eventually trespass onto 

other lands,” even though defendant did not “dump[] the PCBs directly onto the State’s land”); 

City of Bristol v. Tilcon Materials, Inc., 931 A.2d 237, 259 (Conn. 2007) (upholding trespass 

liability where defendant “had reason to know that leachate from the landfill might invade the 

groundwater and migrate downhill to off-site locations,” including plaintiffs’ property); In re 

MTBE Prods. Liab. Litig., 457 F. Supp. 2d 298, 315 (S.D.N.Y. 2006) (“Maryland allows claims 

for trespass where a defendant caused an invading substance to enter plaintiff’s property without 

actually entering himself.”); cf. Ravan v. Greenville Cnty., 315 S.C. 447, 463 (App. 1993) (noting 

“trend . . . to recognize that the infiltration of contaminants onto a plaintiff’s property constitutes 

as much an invasion of his possessory interest as the cutting of a tree on his property”). 
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other tangible material. Compl. ¶¶ 99–124, 133–44 (p. 104–10). This tortious and deceptive 

conduct was performed “under the supervision and control of Defendants.” Id. ¶ 33. 

Defendants cite no South Carolina law in support of a control requirement, and their out-

of-state authority is distinguishable, focusing on intent and causation, rather than control. See City 

of Bloomington v. Westinghouse Elec. Corp., 891 F.2d 611, 615 (7th Cir. 1989) (affirming 

dismissal of trespass claim where defendant could not have caused trespass by its products because 

it “did not know that [the buyer] would [subsequently] deposit [the] harmful waste on [plaintiff’s] 

property”); Parks Hiway Enters., LLC v. CEM Leasing, 995 P.2d 657, 664–65 (Alaska 2000) 

(affirming dismissal where defendant’s actions, “in the usual course of events,” would not create 

trespass). Here, the Complaint alleges what Westinghouse and Parks Hiway require—that 

Defendants intentionally misrepresented and concealed the dangerous effects of their products, 

knowing that climate-related invasions would result in the normal course of events. Compl. ¶ 188.  

d. The City Pleads Intent. 

Nevertheless, Defendants insist the City fails to allege intent because the Complaint does 

not state Defendants intended “the seas to rise and enter [the City’s] property.” Jt. Mot. 52. 

Defendants’ novel interpretation of intent—that the form of an invasion must be specifically 

planned by a defendant—simply does not exist under South Carolina law.  

Defendants’ assertion that a “defendant must intend the act which constitutes the 

unwarranted entry,” Jt. Mot. 52, ignores the Supreme Court’s instruction that intent is proved “by 

showing that the defendant acted voluntarily” and “knew or should have known the result would 

follow from [the] act,” Snow, 305 S.C. at 553.43 Courts regularly find trespass under South 

Carolina law where defendants knew or should have known that an invasion would result from 

their acts, even if intervening steps occur. See, e.g., Home & Indus. Mech., 2019 WL 3288618, at 

*6 (defendant “knew or should have known its embankment would fail” and cause flooding, even 

 

43 Defendants rely on Hawkins, to no avail. Jt. Mot. 52–53. Hawkins declined to find 

trespass where the plaintiff—whose property had flooded after a stormwater basin overflowed 

during a storm—relied on “the same acts that he claim[ed] warrant[ed] a finding of inverse 

condemnation” to assert a trespass claim. 358 S.C. at 285–86, 297. Discussing the inverse 

condemnation claim, the court found most of the defendants’ alleged acts were “failures to act,” 

such as not replacing pipes. Id. at 291. The sole affirmative act alleged was the installation of a 

new pipe years before the storm, which the plaintiff’s “own expert testified . . . likely improved 

the drainage situation.” Id. By contrast, the City alleges Defendants’ affirmative acts that they 

knew or should have known would cause flooding of the City’s property. Compl. ¶¶ 99–124. 

Defendants’ reliance on Hawkins also is misplaced because it was decided on summary judgment.  
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if that flooding “occurred during a hurricane”); Shockley, 793 F. Supp. at 673–74 (defendant “knew 

or should have known” that a chemical leak “would follow” from its “rusty, aging, and leaky 

barrels of hazardous chemicals” (cleaned up)); Costco, 2021 WL 5908758, at *8 (defendants 

“kn[e]w or should have known that their flushable wipes [we]re misleadingly labeled” and “d[id] 

not disperse as advertised,” and defendants’ actions were “affirmative or willful acts, even if the 

actual flushing of the wipes into Plaintiff’s sewer system [wa]s done by third parties”); accord 

Santoro, 384 S.C. at 269 (defendant’s placement of temporary stopper in waterway, causing 

flooding, satisfied intent element of trespass claim). 

Here, the Complaint pleads intent by alleging Defendants voluntarily “disseminated 

marketing materials,” affirmatively “refuted the scientific knowledge generally accepted at the 

time [about climate change],” “promoted pseudo-scientific theories,” and invested substantial time 

and resources to inflating and extending demand for their fossil fuel products, Compl. ¶ 178; id. 

¶¶ 99–124, even though they knew or should have known that their products would cause 

devastating climate injuries to City property, including flooding from sea level rise, id. ¶¶ 79, 89, 

146–50 (pp. 113–19). Defendants’ arguments otherwise are unavailing.  

4. The City States a SCUTPA Claim. 

SCUTPA broadly “declare[s] unlawful” “[u]nfair methods of competition and unfair or 

deceptive acts or practices in the conduct of any trade or commerce.” S.C. Code § 39-5-20(a). The 

law is “given a liberal construction” to promote competition and protect consumers. Young v. 

Century Lincoln-Mercury, Inc., 302 S.C. 320, 325 (App. 1989), rev’d in part on different grounds, 

309 S.C. 263 (1992). SCUTPA authorizes two types of actions. First, Sections 39-5-50(a) and 39-

5-110(a) authorize the Attorney General and local prosecutors standing in his shoes to seek 

injunctions and civil penalties targeting unlawful methods or practices. Such claims do not require 

“any . . . showing of injury-in-fact.” Janssen, 414 S.C. at 63–64. Second, Section 39-5-140(a) 

empowers “[a]ny person” suffering “any ascertainable loss” because of an unlawful method or 

practice “to recover actual damages” and treble damages for willful or knowing violations. Such 

claims require the plaintiff to “suffer an actual loss, injury, or damages.” Janssen, 414 S.C. at 63.  

The City states a SCUTPA claim because it is any person that has suffered damages 

because of Defendants’ violative conduct. Defendants’ contrary arguments lack merit.  

a. The City Need Not Obtain Leave From the Attorney General 

to Bring This Action to Recover Its Own Damages. 

First, Defendants assert that Section 39-5-130 of SCUTPA required the City to obtain leave 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2024 Jan 05 9:10 A

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

1003975



 

52 

from the Attorney General before asserting a SCUTPA claim. Jt. Mot. 53. But Section 39-5-130 

requires a plaintiff to seek “prior approval” only when they seek to “prosecute actions hereunder 

in the same manner as provided for the Attorney General.” (emphasis added). Here, the City does 

not seek to stand in the Attorney General’s shoes by employing Sections 39-5-50(a) or 39-5-110(a) 

to seek an injunction or civil penalties to restrain unlawful practices. Compl. at 136 (prayer for 

relief, not seeking equitable relief or civil penalties under SCUTPA). Rather, the City brings a 

Section 39-5-140(a) claim—available to “[a]ny person” without the Attorney General’s 

approval—and seeks actual damages, Compl. ¶¶ 212, 216, and treble damages, id. at p. 136, 

because of Defendants’ “willful” misconduct, id. ¶ 217. Because the City brings its SCUTPA claim 

in the manner provided for “[a]ny person,” see S.C. Code § 39-5-140(a), the City was not required 

to seek approval from the Attorney General before bringing suit. Defendants’ sole citation, City of 

Charleston v. Hotels.com, LP, 487 F. Supp. 2d 676, 680 n.1 (D.S.C. 2007), does not even address 

whether a city must seek the Attorney General’s approval before bringing suit as “[a]ny person.”  

b. SCUTPA Claims Are Not Limited to Misrepresentations 

About Particular Products Made in Transactions. 

Second, Defendants’ assertions that a SCUTPA claim may reach only “misrepresentations” 

about “particular products” “made in the course of a transaction,” and that the Complaint does not 

allege such misrepresentations, Jt. Mot. 54, miss the mark. The City alleges such 

misrepresentations, Compl. ¶¶ 8, 12, 137, 141 (p. 108), and SCUTPA also reaches a broader array 

of “unfair methods of competition and unfair or deceptive acts or practices in the conduct of any 

trade or commerce,” S.C. Code § 39-5-20(a), including failures to warn and affirmative deception. 

SCUTPA defines “trade” and “commerce” broadly: the terms “shall include the 

advertising, offering for sale, sale or distribution of any services and any property, tangible or 

intangible, real, personal or mixed, and any other article, commodity or thing of value wherever 

situate, and shall include any trade or commerce directly or indirectly affecting the people of this 

State.” S.C. Code § 39-5-10(b) (emphasis added). The use of the term “include” indicates “the 

legislature did not intend to limit ‘trade’ and ‘commerce’ to only the listed transactions.” Baker v. 

Chavis, 306 S.C. 203, 208–09 (App. 1991). Similarly, the terms “unfair methods of competition” 

and “unfair or deceptive practices” are construed broadly. “An unfair trade practice has been 

defined as a practice which is offensive to public policy or which is immoral, unethical, or 

oppressive.” Janssen, 414 S.C. at 57 (quotations omitted). “A deceptive practice is one which has 

a tendency to deceive. Whether an act or practice is unfair or deceptive . . . depends upon the 
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surrounding facts and the impact of the transaction on the marketplace.” Id. at 56–57 (cleaned up).  

Defendants’ assertion that a SCUTPA claim may reach only “misrepresentations” about 

“particular products” “made in the course of a transaction,” Jt. Mot. 54, thus clashes with the case 

law. SCUTPA liability attaches not only where a defendant makes misrepresentations, but also 

where suppliers fail to warn about their products’ dangers, like Defendants here. Janssen, 414 S.C. 

at 83 (affirming verdict holding defendant liable for “civil penalties based on [its] actions in failing 

to discharge its ongoing, affirmative duty to keep its label updated and ensure that its warnings 

remain adequate” (quotations omitted)); Fisher v. Pelstring, 817 F. Supp. 2d 791, 825 (D.S.C. 

2011) (allowing SCUTPA claim to proceed based on theory that “warnings” should have been 

added to “generic [drug] labeling”). Here, Defendants’ multi-decadal deception campaign is a 

quintessential “unfair and deceptive” course of conduct that is “offensive to public policy” and 

“immoral, unethical, [and] oppressive.” Janssen, 414 S.C. at 56–67 (cleaned up). 

Likewise, no court has recognized Defendants’ imagined “particular products” 

requirement. Jt. Mot. 54. SCUTPA’s use of the terms “trade” and “commerce” “[b]roadly . . . 

includes the business of buying as well as the business of selling.” Baker, 306 S.C. at 209 

(emphasis added). This extends even to a company’s practices that generally “diminish the market 

reputation of [a competitor’s] trademark, goods, services, or business.” See Global Prot. Corp. v. 

Halbersberg, 332 S.C. 149, 159 (App. 1998) (quoting Restatement (Third) of Unfair Competition 

§ 36 cmt. e (1995)). Courts have held that a defendant may violate SCUTPA with misconduct 

concerning a group of products,44 and applied SCUTPA outside the products context altogether.45  

Finally, Defendants’ purported “transaction” requirement lacks any statutory foundation. 

Section 39-5-40, which sets forth certain exemptions, clarifies that SCUTPA includes “practices” 

and “[a]ctions,” not just “transactions.” S.C. Code § 39-5-40 (referring to “certain practices and 

transactions” and “[a]ctions or transactions”). Also, the case law shows that SCUTPA focuses not 

on individual transactions, but rather on preventing harms to the marketplace and public interest 

 

44 Muhler Co., Inc. v. Window World of N. Charleston LLC, 2014 WL 4269078, at *1, *4 

(D.S.C. Aug. 28, 2014) (“unfair business practice” relating to “replacement windows”); 

Charleston Aluminum, LLC v. Com. Metals Co., 2010 WL 11553030, at *1–2 (D.S.C. Aug. 19, 

2010) (denying motion to dismiss involving “aluminum sheet and plate” products); Monster 

Daddy, LLC v. Monster Cable Prods., Inc., 2007 WL 221403, at *1, *4 (D.S.C. Jan. 25, 2007) 

(denying motion to dismiss where defendant infringed on trademarks for “a range of products”).  
45 E.g., Burbach v. Invs. Mgmt. Corp. Int’l, 326 S.C. 492, 497 (App. 1997) (applying 

SCUTPA to residential leases); Taylor v. Medenica, 324 S.C. 200, 217–18 (1996) (professional 

services, including “medical laboratory services,” covered by SCUTPA).  
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at large. To this end, SCUTPA authorizes actions based on representations that “had a tendency to 

deceive,” even if the representation did not result in any transactions where there was “actual 

deception or . . . any appreciable injury-in-fact.” Janssen, 414 S.C. at 65. A plaintiff need not show 

transactional privity with a defendant. See Colleton Preparatory Acad., Inc. v. Hoover Universal, 

Inc., 379 S.C. 181, 195–96 (2008), overruled on other grounds, Sapp v. Ford Motor Co., 386 S.C. 

143 (2009). The primary focus in all cases is on whether the SCUTPA violation “adverse[ly] 

effect[s] [the] public interest[],” not on any “transaction.” See Turner v. Kellett, 426 S.C. 42, 48, 

49 (App. 2019). In any event, Defendants’ deception did affect their transactions with consumers.  

A recent Federal Trade Commission (“FTC”) policy statement about Federal Trade 

Commission Act Section 5(a)(1), which “guide[s]” this Court’s interpretation of SCUTPA, is also 

instructive.46 See S.C. Code § 39-5-20(b) (requiring South Carolina courts to “be guided” by such 

“interpretations”); Janssen, 414 S.C. at 64–65 (relying on FTC policy statements). It explains that 

“unfair methods of competition” broadly include “false or deceptive advertising or marketing 

which tends to create or maintain market power.” Supra n.47. That is what Defendants did: they 

“unduly inflated” “[t]he market for fossil fuel products,” delayed the transition to competing 

energy sources, and thereby injured the City. Compl. ¶ 50; id. ¶¶ 2, 33(a)(ii), 52, 126, 133–37. 

Defendants’ fact-bound citations do not support their broad assertion that a SCUTPA claim 

may reach only “misrepresentations” about “particular products” “made in the course of a 

transaction.” Jt. Mot. 54. Health Promotion Specialists, LLC v. South Carolina Board of Dentistry, 

403 S.C. 623, 639 (2013), which made only the unremarkable observation that “the General 

Assembly intended for the SCUTPA to apply to business or consumer transactions,” did not 

require SCUTPA claims to allege violative conduct tethered to a particular transaction, and 

ultimately held that a state agency’s regulation of dental hygienists did not give rise to a SCUTPA 

violation. Moore v. Williamsburg Regional Hospital, 560 F.3d 166, 178 (4th Cir. 2009), held that 

a hospital’s process to suspend a physician’s clinical privileges—where the physician had been 

credibly accused of sexual abuse by his daughter—did not give rise to a SCUTPA violation. And 

Taylor, 324 S.C. at 217–18, interpreted SCUTPA expansively to cover professional services, 

including “medical laboratory services,” and did not cabin SCUTPA to product transactions. 

 

46 Federal Trade Commission, Policy Statement Regarding the Scope of Unfair Methods of 

Competition Under Section 5 of the FTCA, 2022 WL 16948770, at *7 (Nov. 10, 2022).  
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c. Defendants’ Extraterritoriality Argument Is Meritless. 

Third, Defendants contend SCUTPA applies only to in-state violations, then assert the City 

does not allege such violations. Jt. Mot. 55. Defendants are wrong on both counts. The City alleges 

Defendants failed to warn when selling their products here, Compl. ¶¶ 20(e), 21(h), 22(d), 23(g), 

24(i), 25(i)–(j), 26(i)–(j), 27(h)–(i), 28(g)–(j), 29(f)–(i), 30(g)–(h), 31(j)–(k), 156(a), 174–77, 186–

89, and that their disinformation reached South Carolina, id. ¶¶ 141 (p. 111), 156(c), 190.  

To be sure, the General Assembly intended SCUTPA to target “unfair and deceptive trade 

practices within the state of South Carolina,” and thus required that violative acts “injuriously 

affect ‘the people of this State,’ i.e., the public interest.” Noack Enters., Inc. v. Country Corner 

Interiors of Hilton Head Island, Inc., 290 S.C. 475, 477 (App. 1986). But SCUTPA’s plain text 

does not limit liability where—as here—violations occur partly inside and partly outside of South 

Carolina. And the City—like Defendants—has not located any case that so holds. Nor do 

constitutional extraterritoriality principles bar the South Carolina Legislature from supplying a 

damages remedy for the City’s in-state injuries that were caused by both in-state and out-of-state 

misconduct. Instead, “[t]he cases are many in which a person acting outside the state may be held 

responsible according to the law of the state for injurious consequences within it.” Masci, 289 U.S. 

at 258–59; see Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 776 (1984) (“[I]t is beyond dispute 

that [a state] has a significant interest in redressing injuries that actually occur within the [s]tate.”); 

Carolina Trucks & Equip., Inc. v. Volvo Trucks of N. Am., Inc., 492 F.3d 484, 489–90 (4th Cir. 

2007) (where a state law prospectively regulated out-of-state conduct rather than providing a 

means to redress in-state injuries caused by out-of-state conduct, “the Commerce Clause precludes 

the application of a state statute to commerce that takes place wholly outside of the State’s borders” 

(cleaned up) (emphasis added)); Drs. Hosp. of Augusta, LLC v. CompTrust AGC Workers’ Comp. 

Tr. Fund, 371 S.C. 5, 9 (2006) (state workers’ compensation commission lacked jurisdiction over 

case “involv[ing] a contract for medical services that was entered into and performed entirely in 

Georgia”). The City amply states a viable SCUTPA claim.  

 CONCLUSION 

The Court should deny Defendants’ Joint Motion in its entirety. Alternatively, the City 

respectfully requests that any dismissal be made without prejudice and with leave to amend.47 

 
 

47 Leave to amend should be granted freely when justice requires and there is no prejudice 

to any party. Love v. State, 428 S.C. 231, 239 (2019); see also S.C. R. Civ. P. 15.  
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INTEREST OF AMICI CURIAE* 

 Amici curiae Susan Biniaz, Antony Blinken, Carol M. Browner, William J. 

Burns, Avril D. Haines, John F. Kerry, Gina McCarthy, Jonathan Pershing, John 

Podesta, Susan E. Rice, Wendy R. Sherman, and Todd D. Stern are former U.S. 

diplomats or United States government officials who have worked under presidents 

from both major political parties on diplomatic missions to mitigate the dangers of 

climate change. The Appendix lists their qualifications.  

Amici take no position on the merits of this suit. They submit this brief to 

make one point: assuming that the allegations in the complaint are true, as this 

Court must when reviewing a dismissal, the district court erred in invoking 

“diplomatic concerns” to dismiss Plaintiffs’ claims. Based on their decades of 

experience, amici explain that the district court based its finding on a factual 

misunderstanding of the realities of U.S. climate diplomacy. Amici see no reason 

why this lawsuit, properly managed by a trial court, could not prove and redress 

tortious deception and corporate misbehavior without interfering with or disrupting 

United States foreign policy and diplomacy.  

                                                 
 
* Pursuant to Federal Rule of Appellate Procedure 29(a)(4)(E), counsel for amici 
certify that no party’s counsel authored the brief in whole or in part and that no one 
other than amici and their counsel contributed money that was intended to fund the 
preparation or submission of this brief. The Defendants-Appellees did not object to 
the filing of this brief and the Plaintiff-Appellant has provided blanket consent.  
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SUMMARY OF ARGUMENT 

San Francisco and Oakland (“Plaintiffs” or “Cities”) brought public nuisance 

claims against five fossil fuel companies (“Defendants”) under California statutory 

tort law to address local injuries stemming from Defendants’ deceptive promotion 

and marketing of fossil fuels. The Cities seek redress through the establishment of 

a geographically limited abatement fund. Plaintiffs’ complaints make the following 

allegations, which on a motion to dismiss must be accepted as true: 

• The 1990 First Assessment Report of the Intergovernmental Panel on 

Climate Change (“IPCC”), the United Nations’ assessment body for climate 

change science, reported a global scientific consensus that climate change is 

dangerous and caused by human activities.1 

• While aware of the factual accuracy of this consensus,2 Defendants worked 

                                                 
 
1 Excerpts of Record (“ER”) 305 ¶ 45; ER 372 ¶ 45. 
2 In other litigation, the United States has admitted that climate change is 
happening, that climate change is caused by anthropogenic greenhouse gas 
emissions, and that climate change causes sea-level rise that may harm coastal 
cities like San Francisco and Oakland. Federal Defendants’ Answer to First 
Amended Complaint for Declaratory and Injunctive Relief ¶ 8, Juliana v. United 
States, No. 6:15-cv-01517-TC (D. Or. Jan. 13, 2017), ECF No. 7 (“Federal 
Defendants aver that current and projected concentrations of six well-mixed 
GHGs, which include CO2, constitute a threat to public health and welfare.”). 
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3 

systematically to falsely undercut the IPCC’s findings3 and engaged in a 

decades-long misinformation campaign to deceive the public about both the 

causes of, and effects of fossil fuels on, climate change.4 

• Protecting the Cities and replacing damaged property will cost billions of 

dollars.5 

Amici take no position on the merits of the Cities’ claims. Amici agree with 

                                                 
 
3 ER 100 ¶ 111; ER 318 ¶ 72; ER 385 ¶ 72 (“Exxon’s promotion of fossil fuels also 
entailed the funding of denialist groups that attacked well-respected scientists Dr. 
Benjamin Santer and Dr. Michael Mann, maligning their characters and seeking to 
discredit their scientific conclusions with media attacks and bogus studies in order 
to undermine the IPCC’s 1995 and 2001 conclusion that human-driven global 
warming is now occurring.”); ER 318 ¶ 71; ER 385 ¶ 71 (“During the early- to 
mid-1990s, Exxon directed . . . funding to Dr. Fred Seitz, Dr. Fred Singer, and/or 
Seitz and Singer’s Science and Environmental Policy Project (“SEPP”) in order to 
launch repeated attacks on . . . IPCC conclusions . . . .”).  
4 ER 98 ¶ 103; ER 167 ¶ 103; ER 439 ¶ 62 (“Defendants promoted massive use of 
fossil fuels by misleading the public about global warming by emphasizing the 
uncertainties of climate science and through the use of paid denialist groups and 
individuals . . . .”); ER 98 ¶ 104; ER 168 ¶ 103 (“Defendants have engaged in 
advertising and communications campaigns intended to promote their fossil fuel 
products by downplaying the harms and risks of global warming. Initially, the 
campaign tried to show that global warming was not occurring. More recently, the 
campaign has sought to minimize the risks and harms from global warming. The 
campaign’s purpose and effect has been to help Defendants continue to produce 
fossil fuels and sell their products on a massive scale.”).  
5 ER 177 ¶ 130 (“Projected sea level rise in Oakland threatens property with a total 
replacement cost of between $22 and $38 billion.”); ER 180 ¶ 136 (“Building 
infrastructure to protect Oakland and its residents, will, upon information and 
belief, cost billions of dollars.”).  
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the district court’s finding that “the vast scientific consensus” has established “that 

the combustion of fossil fuels has materially increased atmospheric carbon dioxide 

levels, which in turn has increased the median temperature of the planet and 

accelerated sea level rise.”6 Amici further agree with the district court that 

“[e]veryone has contributed to the problem of global warming and everyone will 

suffer the consequences—the classic scenario for a legislative or international 

solution.”7 But amici disagree with the lower court’s suggestion that pursuing such 

an international or legislative solution necessarily and absolutely precludes 

judicial rulings to the same effect. Legislative and international solutions routinely 

expect and depend on the active role of judicial actions to help achieve their goals. 

The court below gave two reasons why it deemed dismissal necessary to 

                                                 
 
6 City of Oakland v. BP p.l.c., 325 F. Supp. 3d 1017, 1026 (N.D. Cal. 2018). Amici 
further note that, notwithstanding unsupported factual denials by members of the 
current administration, this scientific consensus is supported by all credible 
scientific bodies, including the federal U.S. Global Change Research Program’s 
recent Fourth National Climate Assessment, a comprehensive report about the 
urgency of mitigating the drivers of climate change and adapting to its impacts. 
U.S. Global Change Research Program, Climate Science Special Report: Fourth 
National Climate Assessment, Volume I, at 14 (2017) (“Many lines of evidence 
demonstrate it is extremely likely that human influence has been the dominant 
cause of the observed warming since the mid-20th century. Over the last century, 
there are no convincing alternative explanations supported by the extent of the 
observational evidence . . . .”). 
7 City of Oakland, 325 F. Supp. 3d at 1026. 
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avoid “impinging on the discretion of the Legislative and Executive Branches in 

managing foreign affairs.”8 First, “[g]lobal warming is already the subject of 

international agreements” and “[t]he United States is also engaged in active 

discussions with other countries as to whether and how climate change should be 

addressed through a coordinated framework.”9 Second, a verdict for the Cities 

would “undoubtedly implicate the interests of countless governments, both foreign 

and domestic,” many of which “actively support the very activities targeted by [the 

Cities’] claims.”10  

Amici file this brief to explain why the district court’s overstated foreign 

affairs concerns do not require dismissal at this very early stage of litigation.11 

Because the United States’ international climate negotiations involve neither 

corporations nor corporate civil liability, there is no reason to believe that ongoing 

diplomatic discussions or U.S. foreign policy regarding climate change would be 

disrupted by well-managed state adjudication of corporate liability for deceptive 

conduct. Also, the United States has no foreign policy interest in immunizing 

corporate deception, misconduct, and concealment of the kind alleged by the 

                                                 
 
8 Id. at 1025-26.  
9 Id. at 1026 (citing Amicus Curiae Br. of United States of America 18, ECF No. 
245).  
10 Id. (citing Amicus Curiae Br. of United States of America 18, ECF No. 245).  
11 Id. at 1029. 
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Plaintiffs from judicial review. Furthermore, well-managed state tort lawsuits are 

not likely to provoke an international backlash, because the international 

community supports subnational abatement efforts and because a series of civil 

procedural hurdles would need to be cleared before any foreign company might be 

held liable. Contrary to the district court’s supposition that “[n]uisance suits in 

various United States judicial districts regarding conduct worldwide . . . could 

interfere with reaching a worldwide consensus,”12 this lawsuit is consistent with 

the emerging worldwide consensus that legal action is needed on climate change, 

and that it is wise to allow national governments to respond to climate change in 

their own variegated ways.  

ARGUMENT 

Amici do not express any view on whether any of Plaintiffs’ allegations can 

eventually be proved. They note only that there is no basis for suggesting that 

either the process of proving those allegations or the judicial relief requested would 

disrupt U.S. climate diplomacy or foreign policy. Based on long experience, amici 

believe that a state court finding of corporate liability for deceptive conduct will 

not disrupt the United States’ international climate negotiations, which involve 

neither corporations nor corporate civil liability. Also, there is no reason to believe 

                                                 
 
12 Id. at 1026. 
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7 

that a state court adjudicating or granting liability for corporate deception would 

prevent the United States from speaking with “one voice” on the world stage, 

because no principle of U.S. foreign policy requires immunizing corporations for 

deceptive conduct. If anything, the international community supports such 

subnational abatement efforts. For these reasons, there is also no basis for invoking 

either foreign affairs preemption13 or “judicial caution”14 as a basis for dismissal at 

this early stage. 

                                                 
 
13 Foreign affairs preemption does not apply because the Cities’ claims, based in 
California common law, fall within an area of “traditional state responsibility” 
under American Insurance Ass’n v. Garamendi, 539 U.S. 396 (2003). See 
generally Amicus Br. of Conflict of Laws and Foreign Relations Scholars. 
14 The district court improperly imported unspecified concerns about “judicial 
caution” from other doctrinal settings. City of Oakland, 325 F. Supp. 3d at 1025 
(quoting Sosa v. Alvarez-Machain, 542 U.S. 692, 728 (2004)). But the concept of 
judicial caution does not require dismissal of a suit that concerns domestic torts 
and does not genuinely interfere with U.S. foreign policy. Nor does “judicial 
caution,” standing alone, authorize federal courts to modify or limit causes of 
action created under state law. When the Supreme Court in Sosa counseled “great 
caution,” citing the risk of “impinging on the discretion of the Legislative and 
Executive Branches in managing foreign affairs,” the Court was addressing a 
concern that “a foreign government or its agent” had violated international law, not 
that a corporation had violated state tort law. 542 U.S. at 727. On their face, the 
Cities’ complaints only ask the Defendants to abate injuries allegedly caused by 
deceptive activities, not to regulate emissions levels either domestically or 
internationally.  
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8 

I. Corporate liability for deceptive conduct will not disrupt the United 
States’ international climate negotiations, which involve neither 
corporations nor corporate civil liability. 
 

Plaintiffs claim that Defendants contributed to a public nuisance by 

promoting and marketing fossil fuels while engaging in a decades-long 

misinformation campaign about the causes and effects of climate change. Their 

suit seeks an abatement fund to mitigate harms in the Cities caused by the 

Defendants’ deliberate deception and nondisclosure.  

Payments from private companies to subnational governments to abate 

climate-related injuries are not addressed by the two agreements at the heart of 

international climate diplomacy: the United Nations Framework Convention on 

Climate Change (“UNFCCC”) and the recent Paris Agreement. In amici’s 

experience, these agreements (which some amici helped to negotiate) were 

designed expressly to apply only to countries and regional economic integration 

organizations (such as the European Union).  

Neither the UNFCCC nor the Paris Agreement subjects private companies to 

climate-related obligations. Although the Agreement includes provisions relating 
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9 

to the payment15 and mobilization16 of financial contributions, these provisions are 

limited to intergovernmental assistance that flows either directly between countries 

or through intermediary financial institutions like the World Bank. Furthermore, 

these provisions funnel assistance almost exclusively from developed to 

developing countries and thus have nothing to do with the claims in this lawsuit, 

which seeks a transfer of funds from a private company to subnational 

governments located in the United States.  

There is thus no basis to conclude that a judgment here would affect ongoing 

intergovernmental climate negotiations, which do not address issues of corporate 

liability. In our experience, given the intergovernmental nature of multilateral 

discussions, countries involved in international climate negotiations over the last 

two decades have addressed neither questions of legal blame with regard to 

                                                 
 
15 E.g., Paris Agreement to the United Nations Framework Convention on Climate 
Change, Dec. 13, 2015, art. 9, in Rep. of the Conference of the Parties on the 
Twenty-First Session, U.N. Doc. FCCC/CP/2015/10/Add.1, annex (2016) 
[hereinafter Paris Agreement] (“Developed country Parties shall provide financial 
resources to assist developing country Parties with respect to both mitigation and 
adaptation in continuation of their existing obligations under the Convention.”). 
16 See Joint Statement, 18 Donor States Determined To Commit 100 Billions for 
Climate Finance (Sept. 7, 2015), https://unfccc.int/news/18-industrial-states-
release-climate-finance-statement (defining “public finance” to include “de-risking 
instruments” such as loan guarantees for the private sector).  
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corporations nor the narrower issue of whether corporations should be shielded 

from liability for misleading practices.   

Far from addressing corporate liability, the Paris Agreement does not even 

address intergovernmental liability. In fact, those amici who took part in 

negotiating the Paris Agreement’s provisions specifically took care to ensure that it 

was clear that Article 8 was agnostic regarding the issue of legal blame. Thus, 

Article 8, addressing “loss and damage,” explicitly “does not involve or provide a 

basis for any liability or compensation.”17 And, although the United States would 

have opposed intergovernmental liability provisions that would have established 

America’s liability to other governments based on historical emissions, this lawsuit 

alleging corporate liability for harms to American subnational governments for 

deceptive conduct raises an entirely different issue, because any payments ordered 

would flow to, not from, the United States.18 

                                                 
 
17 Rep. of the Conference of the Parties on the Twenty-First Session ¶ 52, U.N. 
Doc. FCCC/CP/2015/10/Add.1 (Jan. 29, 2016) [hereinafter Decision Adopting 
Paris Agreement]. 
18 For this reason, the government was incorrect to rely on a quotation from amicus 
Special Envoy for Climate Change Todd Stern regarding the United States’ 
opposition to intergovernmental “compensation and liability” in other litigation. 
See Brief of the United States as Amicus Curiae at 16, City of New York v. BP 
p.l.c., No. 18-2188 (2d Cir. Mar. 7, 2019). The government misleadingly equated 
amicus Stern’s discussion of the United States’ traditional opposition to its own 
liability with a claim that U.S. government foreign policy interests also oppose the 
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Of course, there are well-established international standards for dealing with 

fraudulent and deceptive commercial practices. For example, the Organisation for 

Economic Co-operation and Development’s (“OECD”) guidelines expect member 

countries (including the United States) to have domestic laws that effectively 

address such conduct.19 Neither past nor ongoing international climate negotiations 

have suggested that countries should depart from these standards in the climate 

change context. For these reasons, there is no reason to believe that domestic state 

law tort actions would disrupt ongoing U.S. climate discussions.  

Finally, there is nothing about state tort lawsuits that indicates that they will 

necessarily interfere even with federal negotiations on closely related subject 

matters. During the Obama Administration, for example, the United States 

participated in the negotiation and signature of the Arms Trade Treaty, an 

international treaty that regulates the international trade in conventional arms and 

seeks to prevent and eradicate illicit trade and diversion of conventional arms by 

establishing international standards governing arms transfers. Yet there was never 

                                                 
 
imposition of all corporate liability whatsoever, including in judgments rendered 
after fully tried state tort actions. 
19 See OECD Guidelines for Protecting Consumers from Fraudulent and Deceptive 
Commercial Practices Across Borders 11 (2003) (calling for “[e]ffective 
mechanisms to stop businesses and individuals engaged in fraudulent and 
deceptive commercial practices” and “mechanisms that provide redress”).  
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any basis for suggesting that those ongoing treaty negotiations or the final treaty 

occupied the field such that United States courts needed to dismiss lawsuits against 

gun manufacturers in state courts.20 

In any event, international negotiations on climate change are substantially 

grounded in the work of the IPCC,21 the very international body that Defendants 

allegedly sought to discredit. If anything has disrupted America’s international 

climate negotiations, it has not been state tort lawsuits, but rather Defendants’ 

allegedly deceptive attacks on the scientific consensus that the United States and 

all other Parties to the Paris Agreement have endorsed.22   

 

                                                 
 
20 See, e.g., Soto v. Bushmaster Firearms Int’l, Nos. SC-19832, SC-19833, 2019 
WL 1187339 (Conn. Mar. 19, 2019) (allowing lawsuit for wrongful marketing and 
advertising of AR-15 assault rifle to proceed). Notably, Congress in 2006 passed 
legislation that immunized firearms manufacturers from most—but not all—state 
tort claims, illustrating how Congress can pass legislation to limit state tort actions 
when it deems necessary. See Protection of Lawful Commerce in Arms Act, 15 
U.S.C. §§ 7901-03 (2018) (prohibiting “qualified civil liability action[s],” defined 
as lawsuits against gun manufacturers or sellers for the criminal misuse of their 
products, but establishing an exception for negligent entrustment tort claims). 
21 E.g., Decision Adopting Paris Agreement ¶ 21 (inviting the IPCC to publish a 
special report on the impacts of planetary warming by 1.5 degrees Celsius); Paris 
Agreement art. 13 (requiring Parties to inventory greenhouse gas emissions and 
removals using methodologies accepted by the IPCC).  
22 See supra note 3 and accompanying text. 
 
 

  Case: 18-16663, 03/20/2019, ID: 11236269, DktEntry: 43, Page 17 of 28 E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2024 Jan 05 9:10 A

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

1003975



   
 

 
 

13 

II. Adjudicating corporate deception claims would not prevent the 
United States from speaking with “one voice” on the world stage. 
 

U.S. foreign policy does not shield corporations that deceive consumers 

about the effects of their products. In fact, the Cities’ lawsuit to protect local 

property and abate a public nuisance addresses a traditional state-law responsibility 

that has never been deemed preempted by foreign policy concerns. Such concerns 

no more require dismissal here than in suits alleging that tobacco or lead paint 

manufacturers deceived the public about the poisonous effects of their products.23  

When state law addresses a traditional state responsibility, it is only 

preempted if it conflicts with either a comprehensive treaty or an explicit federal 

policy.24 The wisdom of this rule is clear: if no actual conflict were necessary, the 

                                                 
 
23 See People v. ConAgra Grocery Prods. Co., 227 Cal. Rptr. 3d 499, 534-58 (Cal. 
Ct. App. 2017), reh’g denied, cert. denied by Cal. Sup. Ct., No. S246102 (Cal. 
2018), cert. denied by U.S. Sup. Ct., 139 S. Ct. 377, 139 S. Ct. 378 (2018) (lead 
paint manufacturers created a public nuisance by concealing the poisonous effects 
of lead paint). 
24 Am. Ins. Ass’n v. Garamendi, 539 U.S. 396, 420 n.11 (2003) (“Where . . . a State 
has acted within what Justice Harlan called its ‘traditional competence,’ but in a 
way that affects foreign relations, it might make good sense [for the doctrine of 
foreign affairs preemption] to require a conflict, of a clarity or substantiality that 
would vary with the strength or the traditional importance of the state concern 
asserted.” (quoting Zschernig v. Miller, 389 U.S. 429, 459 (1968) (Harlan, J., 
concurring))); Movsesian v. Victoria Versicherung AG, 670 F.3d 1067, 1071–72 
(9th Cir. 2012) (“[A] state law must yield when it conflicts with an express federal 
foreign policy . . . [and] in the absence of any express federal policy, a state law 
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proliferation of international agreements addressing traditionally domestic 

concerns, from labor to anti-discrimination, would obliterate states’ historic police 

powers.25 Yet no aspect of U.S. foreign policy seeks to exonerate companies for 

knowingly misleading consumers about the dangers of their products. In fact, 

federal policy expressly prohibits companies from misleading the public about 

their products,26 as demonstrated by the Trump Administration’s recent 

                                                 
 
still may be preempted under the foreign affairs doctrine if it intrudes on the field 
of foreign affairs without addressing a traditional state responsibility.”). 
25 See, e.g., North American Agreement on Labor Cooperation, Sept. 14, 1993, 
Can.-Mex.-U.S., 32 I.L.M. 1499; International Convention on the Elimination of 
All Forms of Racial Discrimination, opened for signature Mar. 7, 1966, 660 
U.N.T.S. 195 (entered into force Jan. 4, 1969). 
26 E.g., Federal Trade Commission Act § 5(a), 15 U.S.C. § 45(a) (2018) (“Unfair 
methods of competition in or affecting commerce, and unfair or deceptive acts or 
practices in or affecting commerce, are hereby declared unlawful.”); Securities and 
Exchange Act of 1934 § 10(b), 15 U.S.C. § 78j(b) (2018) (“It shall be unlawful for 
any person . . . by the use of any means or instrumentality of interstate commerce 
or of the mails, or of any facility of any national securities exchange . . . [t]o use or 
employ, in connection with the purchase or sale of any security registered on a 
national securities exchange or any security not so registered, or any securities-
based swap agreement any manipulative or deceptive device or contrivance in 
contravention of such rules and regulations as the Commission may prescribe . . . 
.”); 15 U.S.C. § 717c-1 (2018) (“It shall be unlawful for any entity . . . to use or 
employ, in connection with the purchase or sale of natural gas . . . any 
manipulative or deceptive device or contrivance . . . in contravention of such rules 
and regulations as the Commission may prescribe . . . .”); 18 C.F.R. § 1c.1(a) 
(2018) (“It shall be unlawful for any entity . . . in connection with the . . . sale of 
natural gas . . . [t]o make any untrue statement . . . or to omit to state a material fact 
necessary in order to . . . not [be] misleading.”). 
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renegotiation of the North American Free Trade Agreement.27 Additionally, as 

explained earlier, the United States adheres to OECD guidelines that explicitly 

reinforce the idea that countries should use their domestic judicial systems to 

protect their citizens from misleading consumer practices.28 Nor has the current 

administration made any statements implying corporate amnesty or immunity from 

lawsuits that could fairly be read to constitute federal policy with the “force of 

domestic law” required to preempt state or subnational action.29  

                                                 
 
27 United States-Mexico-Canada Agreement art. 21.4 (Sept. 30, 2018) (pending 
ratification), https://ustr.gov/sites/default/files/files/agreements/FTA/USMCA/ 
Text/21_Competition_Policy.pdf (“Each Party shall adopt or maintain national 
consumer protection laws or other laws or regulations that proscribe fraudulent and 
deceptive commercial activities, recognizing that the enforcement of those laws 
and regulations is in the public interest.”). 
28 OECD Guidelines for Protecting Consumers from Fraudulent and Deceptive 
Commercial Practices Across Borders (2003).  
29 Medellin v. Texas, 552 U.S. 491, 529 (2008). Even an explicitly presidentially 
directed “commitment to negotiate under certain conditions and according to 
certain principles” would not constitute a federal policy sufficient to displace 
contrary state law. Cent. Valley Chrysler-Jeep, Inc. v. Goldstone, 529 F. Supp. 2d 
1151, 1186 (E.D. Cal. 2007); see Garamendi, 539 U.S. at 398, 420 (requiring a 
“clear conflict” between a state law and an executive agreement that is “fit to 
preempt state law”); Zschernig, 389 U.S. at 459 (Harlan, J. concurring) (“States 
may legislate in areas of their traditional competence . . . .”); Cent. Valley 
Chrysler-Jeep, Inc., 529 F. Supp. 2d at 1186-87 (“In order to conflict or interfere 
with foreign policy within the meaning of Zschernig [and] Garamendi . . . the 
interference must be with a policy . . . [enacted in a] negotiated agreement, treaty, 
partnership or the like” and “not simply with the means of negotiating a policy.”). 
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Finally, even if adjudicating tort liability for deceptive corporate conduct 

could disrupt America’s international relationships or create an international 

backlash, it is entirely premature to reach that conclusion at this moment, based 

solely on the allegations in the Cities’ complaints. The current administration’s 

characterization of this issue before the district court was extremely vague and 

entirely conjectural.30 It is thus too early, before the extent of the liability has been 

established and the positions of foreign governments have been clarified, to 

dismiss the case for such speculative reasons. Depending upon where this case 

ultimately lands, either the district court or the California state trial court will have 

ample later opportunity to evaluate these concerns—and dismiss the case if 

necessary—based on more complete information.  

There are many reasons to believe that the international impact of this case 

and future cases, and therefore their potential to spark backlash, are exaggerated. 

Careful judges have successfully managed very expensive and diplomatically 

sensitive cases—like those that challenged deception by the tobacco industry31 and 

                                                 
 
30 Amicus Curiae Br. of United States of America 19, ECF No. 245 (“If those 
governments view this judicial action as interference in their internal affairs, they 
could respond by seeking to prevent the imposition of these costs, by seeking 
payment of reciprocal costs, or by taking other action.”).  
31 See Tobacco Master Settlement Agreement (1998), https://public 
healthlawcenter.org/sites/default/files/resources/master-settlement-agreement.pdf 
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sought recovery of Holocaust assets32—by using their broad discretion to craft 

equitable remedies.  

Plaintiffs’ legal theory centers on claims of corporate deception and not on 

the lawful sale of fossil fuels.33 It was thus incorrect for the district court to suggest 

that defendants’ alleged conduct was “lawful” wherever conducted.34 Moreover, 

the availability of a remedy in California would not imply nationwide liability, as 

tort law is largely a matter of state law.35 Finally, as always, this and future 

litigation remain subject to a suite of limiting principles of civil procedure, such as 

personal jurisdiction, forum non conveniens, foreign sovereign immunity, the act of 

state doctrine, equitable discretion, and practical limits on which assets may be 

                                                 
 
(providing for payments from the tobacco industry of $9 billion per year in 
perpetuity and precluding future state and subnational litigation).  
32 See Swiss Bank Settlement Agreement (1999), http://www.swiss 
bankclaims.com/Documents/Doc_9_Settlement.pdf (providing for $1.25 billion in 
payments from Swiss Banks to victims of Nazi persecution and looting, including 
for slave labor).  
33 ER 60 ¶ 6; ER 98-102 ¶¶ 103-116; ER 132 ¶ 6; ER 167-171 ¶¶ 103-116. 
34 See City of Oakland, 325 F. Supp. 3d at 1026. 
35 Compare Santa Clara v. Atl. Richfield Co., 40 Cal. Rptr. 3d 313 (Cal. Ct. App. 
2006) (recognizing the viability of public nuisance actions under California law for 
promotion of lead paint with knowledge of the hazard), with In re Lead Paint 
Litig., 924 A.2d 484, 501 (N.J. 2007) (dismissing public nuisance for promotion of 
lead paint in part because New Jersey law requires continued “control of the 
nuisance”).  
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recovered by Plaintiffs.  

Based on our detailed knowledge of world leaders and foreign ministers 

engaged in climate diplomacy, we are aware of no current diplomatic protests 

criticizing or even addressing state tort litigation for corporate deception. To the 

contrary, the nearly two hundred parties to the Paris Agreement (including the 

United States36), do not oppose, but rather support, subnational abatement efforts.37 

If anything, any diplomatic backlash against the United States in recent years has 

been caused not by state court adjudication of civil liability for corporate 

deception, but rather by the current administration’s efforts to walk away from the 

                                                 
 
36 This administration’s June 2017 announcement disengaging from the Paris 
Agreement expressed a statement of future intent that did not legally disengage the 
United States from the Paris Agreement. Since the Paris Agreement entered into 
force on November 4, 2016, the earliest date that the United States can give a 
notice of withdrawal is November 4, 2019. A notice of withdrawal takes effect one 
year after it is submitted. Paris Agreement art. 28.1-2 (“At any time after three 
years from the date on which this Agreement has entered into force for a Party [for 
the United States, November 4, 2016], that Party may withdraw from this 
Agreement by giving written notification to the Depositary. . . . Any such 
withdrawal shall take effect upon expiry of one year from the date of receipt by the 
Depositary of the notification of withdrawal. . . .”). 
37 Decision Adopting Paris Agreement ¶¶ 134-35 (“Welcom[ing] the efforts of all 
non-Party stakeholders to address and respond to climate change, including those 
of . . . cities and other subnational authorities . . . [and] [i]nvit[ing] the non-Party 
stakeholders . . . to scale up their efforts and support actions to . . . build resilience 
and decrease vulnerability to the adverse effects of climate change and demonstrate 
these efforts via the Non-State Actor Zone for Climate Action platform . . . .”). 
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Paris Agreement.38 Far from interfering with diplomacy, prudent adjudication of 

claims of corporate liability for deception might even enhance U.S. diplomatic 

efforts by reinforcing U.S. credibility with respect to the climate problem. 

CONCLUSION 

 For the foregoing reasons, amici urge this Court to reverse the district 

court’s decision, insofar as it disallows the Cities’ claims based upon concerns 

about interference with U.S. foreign policy at this stage in the litigation. 

 

Dated: March 20, 2019          Respectfully submitted, 

/s/ Dan Jackson      /s/ Harold Hongju Koh  
John W. Keker      Harold Hongju Koh 
Matthew Werdegar      Conor Dwyer Reynolds 
Dan Jackson       Rule of Law Clinic 
Keker, Van Nest & Peters, LLP      Yale Law School 
633 Battery Street       P.O. Box 208215 
San Francisco, CA 94111     New Haven, CT 06520 
(415) 391-5400      (203) 432-4932 
mwerdegar@keker.com      harold.koh@ylsclinics.org 
  

                                                 
 
38 E.g., Nadeem Muaddi & Sarah Chiplin, World Leaders Accuse Trump of 
Turning His Back on the Planet, CNN (June 1, 2017), 
https://edition.cnn.com/2017/06/01/world/trump-paris-agreement-world-
reaction/index.html (aggregating critical statements from countries including 
Brazil, Canada, and Sweden); Somini Sengupta et al., As Trump Exits Paris 
Agreement, Other Nations Are Defiant, N.Y. Times (June 1, 2017), 
https://www.nytimes.com/2017/06/01/world/europe/climate-paris-agreement-
trump-china.html (describing disapproval by the United Kingdom, France, 
Germany, Italy, and Belgium). 
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APPENDIX  

LIST OF AMICI CURIAE* 
 
Susan Biniaz served in the Legal Adviser’s office at the State Department from 
1984 to 2017, was Deputy Legal Adviser, and was the principal U.S. government 
lawyer on the climate change negotiations from 1989 through early 2017.  
 
Antony Blinken served as Deputy Secretary of State from 2015 to 2017. He 
previously served as Deputy National Security Advisor to the President from 2013 
to 2015.  
 
Carol M. Browner served as Director of the White House Office of Energy and 
Climate Change Policy from 2009 to 2011 and previously served as Administrator 
of the Environmental Protection Agency from 1993 to 2001. 
 
William J. Burns served as Deputy Secretary of State from 2011 to 2014. He 
previously served as Under Secretary of State for Political Affairs from 2008 to 
2011, as U.S. Ambassador to Russia from 2005 to 2008, as Assistant Secretary of 
State for Near Eastern Affairs from 2001 to 2005, and as U.S. Ambassador to 
Jordan from 1998 to 2001.  
 
Avril D. Haines served as Deputy National Security Advisor to the President from 
2015 to 2017. From 2013 to 2015, she served as Deputy Director of the Central 
Intelligence Agency.  
 
John F. Kerry served as Secretary of State from 2013 to 2017.  

 
Gina McCarthy served as Administrator of the Environmental Protection Agency 
from 2013 to 2017. 

 
Jonathan Pershing served as United States Special Envoy for Climate Change 
from 2016 to early 2017. 
 
John Podesta served as Counselor to the President with respect to matters of 
climate change from 2014 to 2015 and White House Chief of Staff from 1998 to 
2001.  
                                                 
 
* Institutional Affiliations for identification purposes only. 
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Susan E. Rice served as U.S. Permanent Representative to the United Nations 
from 2009 to 2013 and as National Security Advisor to the President from 2013 to 
2017. 
 
Wendy R. Sherman served as Under Secretary of State for Political Affairs from 
2011 to 2015. 
 
Todd D. Stern served as United States Special Envoy for Climate Change from 
2009 to 2016. 
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CERTIFICATE OF COMPLIANCE 

This amicus brief complies with the type-volume limitation of Local Rule 

29.1(c) because this brief contains 4,818 words, excluding the items excluded by 

the Fed. R. App. P. 32(f). This brief complies with the typeface and type style 

requirements of Fed. R. App. P. 32(a)(5) and 32(a)(6) because this brief has been 

prepared in proportionally spaced typeface using Microsoft Word in 14-point 

Times New Roman font. 

Respectfully submitted, 
 
       /s/ Dan Jackson   
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I, Dan Jackson, hereby certify that on March 20, 2019, the foregoing 

document was filed and served through the CM/ECF system. 

 
            Respectfully submitted, 

 
       /s/ Dan Jackson   
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT 
 

STATE OF HAWAI‘I
 

CITY AND COUNTY OF HONOLULU and 
HONOLULU BOARD OF WATER SUPPLY,  
                   Plaintiffs, 
                  vs. 
 
SUNOCO LP; ALOHA PETROLEUM, LTD.; 
ALOHA PETROLEUM LLC; EXXON 
MOBIL CORP.; EXXONMOBIL OIL 
CORPORATION; ROYAL DUTCH SHELL 
PLC; SHELL OIL COMPANY; SHELL OIL 
PRODUCTS COMPANY LLC; CHEVRON 
CORP; CHEVRON USA INC.; BHP GROUP 
LIMITED; BHP GROUP PLC; BHP 
HAWAII INC.; BP PLC; BP AMERICA 
INC.; MARATHON PETROLEUM CORP.; 
CONOCOPHILLIPS; CONOCOPHILLIPS 
COMPANY; PHILLIPS 66; PHILLIPS 66 
COMPANY; AND DOES 1 through 100. 
   
                    Defendants.  
 

 CIVIL NO. 1CCV-20-0000380 (JPC) 
(Other Non-Vehicle Tort) 
 
 
ORDER DENYING DEFENDANTS’ 
MOTION TO DISMISS FOR FAILURE 
TO STATE A CLAIM  
 
 
Hearing: 
Date: August 27, 2021 
Time: 8:30 a.m. 
Judge: The Honorable Jeffrey P. Crabtree 
 
Trial Date:  None. 
 
 
 

 
ORDER DENYING DEFENDANTS’ MOTION  

TO DISMISS FOR FAILURE TO STATE A CLAIM 
 

Defendants’ Motion to Dismiss for Failure to State a Claim, filed on June 2, 2021 (Dkt. 

347), came for video hearing on August 27, 2021, at 8:30 a.m., before the Honorable Jeffrey P. 

Crabtree. All parties appeared through counsel. Theodore J. Boutrous argued for Defendants, and 

Victor M. Sher argued for Plaintiffs. 

 After considering the written submissions and the arguments of counsel, the files herein, 

Electronically Filed
FIRST CIRCUIT
1CCV-20-0000380
29-MAR-2022
02:10 PM
Dkt. 618 ORDD
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and other good cause appearing therefore, Defendants’ Motion to Dismiss for Failure to State a 

Claim is DENIED for the following reasons.  (Note: this order is the version submitted by Plaintiffs 

during the post-hearing Rule 23 process, with several of the changes requested by Defendants as 

well as editing by the court.)  

 1. Legal Standard. 

A. This is a Rule 12(b)(6) motion. Such motions are viewed with disfavor and 

rarely granted in Hawai‘i. Marsland v. Pang, 5 Haw. App. 463, 474 (1985). 

B. Review of a motion to dismiss is generally limited to the allegations in the 

complaint, which must be deemed true for purposes of the motion. Kahala Royal Corp. v. Goodsill 

Anderson Quinn & Stifel, 113 Hawai‘i 251, 266 (2007). However, the court is not required to 

accept conclusory allegations. Civ. Beat L. Ctr. for the Pub. Int., Inc. v. City & Cty. of Honolulu, 

144 Hawai‘i 466, 474 (2019). 

C. On a 12(b)(6) motion, the issue is not solely whether the allegations as 

currently pled are adequate. A complaint should not be dismissed for failure to state a claim unless 

it appears beyond doubt that the plaintiff can prove no set of facts in support of his or her claim 

that would entitle him or her to relief under any set of facts or any alternative theory. In re Estate 

of Rogers, 103 Hawai‘i 275, 280-281 (2003); Wright v. Home Depot U.S.A., Inc., 111 Hawai‘i 

401, 406-07 (2006); Malabe v. AOAO Exec. Ctr., 147 Hawai‘i 330, 338 (2020). 

  D. Hawai‘i is a notice pleading jurisdiction. Our Hawai‘i Supreme Court 

expressly rejected the federal “plausibility” pleading standard (Twombly/Iqbal) in Bank of 

America v. Reyes-Toledo, 143 Hawai‘i 249, 252 (2018). 

 2. This is an unprecedented case for any court, let alone a state court trial judge. But  

it is still a tort case. It is based exclusively on state law causes of action. 
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3. City of New York. 

 A. Defendants’ motion relies heavily on City of New York v. Chevron, 993 F.3d 

81 (2d Cir. 2021). This court spent extensive time reviewing that decision multiple times, and 

considered it carefully. This court respectfully concludes that City of New York has limited 

application to this case, because the claims in the instant case are both different from and were not 

squarely addressed in the City of New York opinion. 

 B. Plaintiffs emphasize repeatedly their state law tort claims include failures 

to disclose and deceptive promotion. State law tort claims traditionally involve four elements: duty, 

breach, causation, and harm or damages. Plaintiffs allege that Defendants had a duty to disclose 

and not be deceptive about the dangers of fossil fuel emissions, and breached those duties. As the 

court understands it, Plaintiffs claim Defendants thereby exacerbated the costs to Plaintiffs 

adapting to and mitigating impacts from climate change and rising sea levels (causation). Finally, 

Plaintiffs alleged harms include flooding, a rising water table, increased damage to critical 

infrastructure like highways and utilities, and the costs of prevention, mitigation, repair, and 

abatement – to the extent caused by Defendants’ breach of recognized duties. Plaintiffs double-

down on this theory of liability by expressly arguing that if Defendants make the disclosures and 

stop concealing and misrepresenting the harms, Defendants can sell all the fossil fuels they are 

able to without incurring any additional liability.1 

 

                                                 
1 The court recognizes that nuisance, trespass, and failure to warn vary somewhat in terms of their 
specific elements. All of these claims, however, share the same basic structure of requiring that a 
defendant engage in tortious conduct that causes injury to a plaintiff. Moreover, as the court 
understands it, Plaintiffs are relying on the same basic theory of liability to prove each of their 
claims, namely: that Defendants’ failures to disclose and deceptive promotion increased fossil fuel 
consumption, which – in turn – exacerbated the local impacts of climate change in Hawai‘i.  
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 C. Defendants frame Plaintiffs’ claims very differently, saying Plaintiffs 

actually seek to regulate global fossil fuel emissions, or alternatively, that the claims amount to de 

facto regulation. This framing also appears in the City of New York opinion, which expressly stated 

that New York City’s claims targeted “lawful commercial activity,” and Defendants would need 

to “cease global production” if they wanted to avoid liability. 993 F.3d at 87, 93 (cleaned up). The 

United States Court of Appeals for the Second Circuit added that the threat of such liability would 

“compel” Defendants to develop new pollution control measures, and therefore the City of New 

York’s lawsuit would “regulate cross-border emissions.” Id. at 93 (cleaned up). This conclusion 

was important to the ultimate holding that the claims in City of New York are preempted by federal 

law (whether federal common law or the Clean Air Act) (discussed further, below). 

D. This court concludes that Plaintiffs’ framing of their claims in this case is 

more accurate. The tort causes of action are well recognized. They are tethered to existing well-

known elements including duty, breach of duty, causation, and limits on actual damages caused 

by the alleged wrongs. As this court understands it, Plaintiffs do not ask for damages for all effects 

of climate change; rather, they seek damages only for the effects of climate change allegedly 

caused by Defendants’ breach of Hawai‘i law regarding failures to disclose, failures to warn, and 

deceptive promotion (without deciding the issue, presumably by applying Hawai‘i’s substantial 

factor test, see, e.g., Estate of Frey v. Mastroianni, 146 Hawai‘i 540, 550 (2020)). Plaintiffs do not 

ask this court to limit, cap, or enjoin the production and sale of fossil fuels. Defendants’ liability 

in this case, if any, results from alleged tortious conduct, and not from lawful conduct in producing 

and selling fossil fuels.  

E. This court concludes that Plaintiffs’ claims as pled here were not squarely 

addressed in City of New York given the way that opinion frames those claims. This is especially 
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true in the opinion’s preemption analysis, which did not turn on any allegations that fossil fuel 

companies concealed or misrepresented the dangers of their products.2 

 4. Preemption.  

A. Defendants argue that federal common law “governs” or preempts the 

claims in this case. The argument is that Plaintiffs seek to regulate out-of-state and international 

fossil fuel emissions, and therefore interfere with the need for a consistent national response to 

climate change. Defendants argue in the alternative that if Plaintiffs do not seek actual regulation, 

then Defendants’ activity is de facto “regulated” by the threat of a damages award. To apply federal 

common law here, generally this court needs to answer “yes” to at least three questions: 1) is there 

a unique federal interest? 2) is there a “significant conflict” in this case between a federal policy 

or interest and applying state law? 3) do Plaintiffs’ claims really seek to regulate out-of-state, 

national, and international greenhouse gas emissions? The court answers “no” to all three of these 

questions, as discussed below. 

B. Unique federal interest. Federal common law does not apply in cases that 

fail to raise “uniquely federal interests.” Rodriguez v. Fed. Deposit Ins. Corp., 140 S. Ct. 713, 717 

(2020). This court concludes there is no unique federal interest in the alleged failure to disclose 

harms in this case, nor in the alleged deceptive promotion. States have a well-established “interest 

in ensuring the accuracy of commercial information in the marketplace.” Edenfield v. Fane, 507 

                                                 
2 The Second Circuit noted generally that fossil fuel companies allegedly “downplayed the risks” 
of their fossil fuel products (City of New York, 993 F.3d at 86-87).  But the court’s preemption 
analysis did not analyze a deception claim.  Rather, the court’s opinion stated that the claims sought 
“to impose strict liability for the damages caused by fossil fuel emissions no matter where in the 
world those emissions were released (or who released them).” Id. at 93.  The deception-based 
claims asserted by Plaintiffs here were not squarely addressed.  See United States v. Shabani, 513 
U.S. 10, 16 (1994) (“[Q]uestions which merely lurk in the record are not resolved, and no 
resolution of them may be inferred.” (cleaned up)). 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2024 Jan 05 9:10 A

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

1003975



6 
 

U.S. 761, 769 (1993); see also Fla. Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 150 

(1963) (identifying “the protection of consumers” as a traditional state interest); Lorillard Tobacco 

Co. v. Reilly, 533 U.S. 525, 541–42 (2001) (noting that “advertising” is “a field of traditional state 

regulation” (cleaned up)); California v. ARC Am. Corp., 490 U.S. 93, 101 (1989) (underscoring 

“the long history of state common-law and statutory remedies against monopolies and unfair 

business practices”). Moreover, under our state-federal system, states have broad authority to 

protect residents’ health, safety, property, and general welfare, and there is a strong presumption 

against federal preemption. Wyeth v. Levine, 555 U.S. 555, 565 (2009); see also In re MTBE 

Products Liability Litigation, 725 F.3d 65, 96 (2d Cir. 2013) (MTBE) (state tort law fell within the 

state’s historic powers to protect health, safety, and property rights, and therefore the presumption 

against preemption was “particularly strong”). States also have a legitimate interest in combatting 

the adverse effects of climate change. Massachusetts v. EPA, 549 U.S. 497, 522-23 (2007); Am. 

Fuel & Petrochemical Mfrs. v. O’Keeffe, 903 F.3d 903, 913 (9th Cir. 2018). In other words, any 

federal interest in the local impacts of climate change is an interest shared with the states – and is 

not unique to federal law. 

C. No “significant conflict.” The court also concludes there is no “significant 

conflict” in this case between a federal policy or interest and the operation of Hawai‘i state law – 

a second “precondition” for applying federal common law. O’Melveny & Myers v. F.D.I.C., 512 

U.S. 79, 87 (1994) (quotations omitted). Such a conflict is key to preemption, because federal and 

state policies and law can co-exist and supplement each other. This court is not aware of any 

doctrine where federal common law broadly replaces state-law tort claims, per se.  To the contrary, 

federal preemption requires a real and significant conflict: e.g., the state-law duty requires 

Defendants to do something that federal law forbids. See, e.g., Mutual Pharm. Co. v. Bartlett, 570 
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U.S. 472, 480 (2013) (finding preemption where “it was impossible for [defendant] to comply with 

both its state-law duty to strengthen the warnings on sulindac’s label and its federal-law duty not 

to alter sulindac’s label”); Cipollone v. Liggett Grp., Inc., 505 U.S. 504, 528 (1992) (“Our 

preemption analysis requires us to determine whether [the state-law] duty [at issue] is the sort of 

requirement or prohibition proscribed by [federal law].”). The federal policy or interest must be 

concrete and specific, and not judicially constructed, and not speculative. See O’Melveny, 512 U.S. 

at 88-89; Miree v. DeKalb Cty., 433 U.S. 25, 32-33 (1977). This court concludes there is no federal 

policy (whether common law or statutory) against timely and accurate disclosure of harms from 

fossil fuel emissions. 

D. No “regulation.” Defendants are correct that the claims here involve fossil 

fuel emissions, and the complexity of global climate change involves matters of federal concern. 

But at this stage of the litigation, there is no concrete showing that a damages award in this case 

would somehow regulate emissions. Black’s Law Dictionary (11th ed. 2019) defines regulation as 

“control over something by rule or restriction,” (emphasis added) and gives the example of federal 

regulation over the airline industry. How would a damages award actually “control” Defendants? 

Under the limits imposed by a Rule 12(b)(6) motion, how does a trial court make a “regulation” 

finding, and based on what criteria exactly? The court currently sees nothing in the record that 

tethers the claim of “regulation” (whether it be of emissions, disclosures, or something else) to a 

possible award of damages. The federal court opinions cited to this court do not clearly require 

that any potentially large damages award constitutes “regulation” for purposes of preemption. See 

generally Int’l Paper Co. v. Ouellette, 479 U.S. 481 (1987); see also BMW of N. Am., Inc. v. Gore, 

517 U.S. 559, 572 (1996) (reaffirming that state-court judicial remedies do not “infring[e] on the 

policy choices of other States” when they are “supported by the [forum] State’s interest in 
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protecting its own consumers and its own economy”). In any event, the damages claims made here 

focus on failures to disclose, failures to warn, and deceptive marketing. See, e.g., City & Cty. of 

Honolulu v. Sunoco LP, No. 20-CV-00163-DKW-RT, 2021 WL 531237, at *1 (D. Haw. Feb. 12, 

2021) (“Plaintiffs have chosen to pursue claims that target Defendants’ alleged concealment of the 

dangers of fossil fuels, rather than the acts of extracting, processing, and delivering those fuels”); 

Mayor & City Council of Baltimore v. BP P.L.C., 952 F.3d 452, 467 (4th Cir. 2020) (“[T]he 

Complaint clearly seeks to challenge the promotion and sale of fossil fuel products without 

warning and abetted by a sophisticated disinformation campaign”); Minnesota v. Am. Petroleum 

Inst., No. CV 20-1636 (JRT/HB), 2021 WL 1215656, at *10 (D. Minn. March 31, 2021) (“[T]he 

State’s claims are rooted not in the Defendants’ fossil fuel production, but in [their] alleged 

misinformation campaign”). Thus, as pleaded and repeatedly argued by Plaintiffs, this case does 

not prevent Defendants from producing and selling as much fossil fuels as they are able, as long 

as Defendants make the disclosures allegedly required, and do not engage in misinformation. The 

court does not agree that this amounts to control by rule or restriction of Defendants’ lawful 

production and sale of fossil fuels.  

 E. Common law or statutory preemption? This court struggled with City of 

New York’s apparent reliance on both federal common law and statutory preemption under the 

Clean Air Act. This issue was discussed in the briefing, including supplemental briefing following 

the hearing (Dkt. 581 filed 2/9/22; and Dkt. 587 filed 2/17/22). The court agrees with Plaintiffs 

that the Clean Air Act supplants the federal common law invoked by Defendants, meaning that 

federal common law cannot govern or preempt Plaintiffs’ claims. The Clean Air Act displaced any 

federal common law relating to greenhouse gas emissions. See AEP, 564 U.S. at 423 (holding that 

the Clean Air Act “displaced” any “federal common-law claim for curtailment of greenhouse gas 
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emissions”). Federal common law “disappears” once displaced by a federal statute. City of 

Milwaukee v. Illinois, 451 U.S. 304, 314 (1981) (Milwaukee II).   Alternatively, as discussed above, 

even if federal common law still exists on these issues, it does not preempt the state law claims in 

this case.    Although the court concludes the Clean Air Act replaces federal common law, this 

does not help Defendants.  As with the test for federal common law, statutory preemption requires 

a significant and concrete conflict between a federal policy and the operation of state law.  As 

discussed above, the court sees no such conflict here. 

  F. States’ rights. A broad doctrine that damages awards in tort cases 

impermissibly regulate conduct and are thereby preempted would intrude on the historic powers 

of state courts. Such a broad “damages = regulation = preemption” doctrine could preempt many 

cases common in state court, including much class action litigation, products liability litigation, 

claims against pharmaceutical companies, and consumer protection litigation.    

 5. Out-of-state and international activities. Out-of-state and international events do 

not mean preemption is automatically appropriate. Without the power to hold tortfeasors liable 

under state law for out-of-state conduct that causes in-state injuries, municipalities such as 

Honolulu could be hard-pressed to seek redress. See Young v. Masci, 289 U.S. 253, 258-59 (1933) 

(“The cases are many in which a person acting outside the state may be held responsible according 

to the law of the state for injurious consequences within it.”); Watson v. Emps. Liab. Assur. Corp., 

348 U.S. 66, 72 (1954) (“As a consequence of the modern practice of conducting widespread 

business activities throughout the entire United States, this Court has in a series of cases held that 

more states than one may seize hold of local activities which are part of multistate transactions and 

may regulate to protect interests of its own people, even though other phases of the same 

transactions might justify regulatory legislation in other states.”). There are limits on state law 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2024 Jan 05 9:10 A

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

1003975



10 
 

claims involving out-of-state activity (e.g., choice of law, foreign affairs preemption, due process 

limits on punitive damages, and due process limits on personal jurisdiction, among others). In fact, 

Defendants have asked this court to dismiss most of the Defendants for lack of personal 

jurisdiction/due process concerns. These issues are not part of the instant Rule 12(b)(6) motion, 

and will be decided by separate order(s). Not among those limitations, however, is a federal 

common law doctrine that preempts state law claims simply because they involve some out-of-

state conduct. Jackson v. Johns-Manville Sales Corp., 750 F.2d 1314, 1324 (5th Cir. 1985) (en 

banc) (“[A] dispute . . . cannot become ‘interstate,’ in the sense of requiring the 

application of  federal common law, merely because the conflict is not confined within the 

boundaries of a single state.”). 

 6. HRCP 9(b) & 9(g). Defendants also argue dismissal is warranted for alleged 

shortcomings under HRCP Rules 9(b) and 9(g). The court disagrees. Hawai‘i is a notice-pleading 

jurisdiction and Plaintiffs are not required to cite every bad act in their operative complaint. 

Defendants clearly have reasonably particular notice of the misconduct alleged and the remedies 

sought. (See Plaintiffs’ opposition to this motion, Dkt. 375, especially pages 38-45.) To the extent 

more details can be fleshed out, that is for discovery and standard motions practice. 

 7. The common law adapts. Defendants argue (and the City of New York opinion 

expresses) that climate change cases are based on “artful pleading.”  Respectfully, we often see 

“artful pleading” in the trial courts, where new conduct and new harms often arise: 

The argument that recognizing the tort will result in a vast amount of litigation has 
accompanied virtually every innovation in the law. Assuming that it is true, that 
fact is unpersuasive unless the litigation largely will be spurious and harassing. 
Undoubtedly, when a court recognizes a new cause of action, there will be many 
cases based on it. Many will be soundly based and the plaintiffs in those cases will 
have their rights vindicated. In other cases, plaintiffs will abuse the law for some 
unworthy end, but the possibility of abuse cannot obscure the need to provide an 
appropriate remedy. 
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Fergerstrom v. Hawaiian Ocean View Estates, 50 Haw. 374, 377 (1968) (opinion by Levinson, J.) 

Here, the causes of action may seem new, but in fact are common. They just seem new due to the 

unprecedented allegations involving causes and effects of fossil fuels and climate change.  

Common law historically tries to adapt to such new circumstances. 

 Dated:   Honolulu, Hawai‘i  March 29, 2022. 

 

   
         

    JEFFREY P. CRABTREE 
  JUDGE OF THE ABOVE-ENTITLED COURT 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
RE:  First Circuit Court, State of Hawai‘i 
 
RE:  City & County of Honolulu and BWS v. Sunoco, LP, et al; 
 Civ. No. 1CCV-20-0000380 (JPC) 
 
RE:  Ruling on Defendants’ Motion to Dismiss for Failure to State a Claim 
 (motion filed 6/2/21; Dkt. 347) 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 

) 
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT 

THE STATE OF SOUTH CAROLINA, 

ex rel. Alan Wilson, in his official 

capacity as Attorney General of the State of 

South Carolina, 

Civil Action No.: 2017-CP-40-04872 

Judge Robert E. Hood 

Plaintiff, 

VS. 

and the Purdue Frederick Company, 

) 
) 
) 
) 
) 

Purdue Pharma L.P., Purdue Pharma, Inc., _) 

) 
) 
) 
) 

Defendants. ) 

) 
) 

  

ORDER 

This matter is before the Court on motions by Defendants Purdue Pharma L.P., Purdue 

Pharma, Inc. and the Purdue Frederick Company (collectively, “Defendants”) seeking Judgment 

on the Pleadings and a stay of this case, and on motions by the Plaintiff, the State of South 

Carolina (the “State”), to unseal the allegations of the Amended Complaint and for entry of a 

proposed scheduling order. The Court heard oral argument on these Motions on March 27, 2018. 

Having considered the briefing and argument of the Parties, the Amended Complaint, and the 

requirements of law, the Court hereby ORDERS as follows: 

1. Defendants’ Motion for Judgment on the Pleadings is hereby DENIED. 

2. Defendants’ Motion to Stay this Case Under the Primary Jurisdiction Doctrine 
and the Court’s Inherent Authority to Stay Proceedings is hereby DENIED. 

3. Plaintiff's Motion to Initially File the Amended Complaint under Seal and then to 
Unseal the Amended Complaint is GRANTED IN PART AND DENIED IN 

PART, as follows: Paragraphs 125, 130, 133, 147, and 156 are unsealed. 

Paragraphs 38, 132, and 146 shall remain sealed. The Court also understands that 

the parties have agreed to unseal additional paragraphs of the Amended 
Complaint. The Clerk of Court is directed to replace the publicly available 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 

 )  

COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT 

 

THE STATE OF SOUTH CAROLINA,  

ex rel. Alan Wilson, in his official 

capacity as Attorney General of the State of 

South Carolina, 

Plaintiff, 

  vs.  

 

Purdue Pharma L.P., Purdue Pharma, Inc., 

and the Purdue Frederick Company, 

 

 

 

Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Civil Action No.: 2017-CP-40-04872 

 

Judge Robert E. Hood 

 

 

 

 

 

 

 

 

 

 

ORDER 

 

This matter is before the Court on motions by Defendants Purdue Pharma L.P., Purdue 

Pharma, Inc. and the Purdue Frederick Company (collectively, “Defendants”) seeking Judgment 

on the Pleadings and a stay of this case, and on motions by the Plaintiff, the State of South 

Carolina (the “State”), to unseal the allegations of the Amended Complaint and for entry of a 

proposed scheduling order.  The Court heard oral argument on these Motions on March 27, 2018.  

Having considered the briefing and argument of the Parties, the Amended Complaint, and the 

requirements of law, the Court hereby ORDERS as follows: 

1. Defendants’ Motion for Judgment on the Pleadings is hereby DENIED. 

2. Defendants’ Motion to Stay this Case Under the Primary Jurisdiction Doctrine 

and the Court’s Inherent Authority to Stay Proceedings is hereby DENIED. 

3. Plaintiff’s Motion to Initially File the Amended Complaint under Seal and then to 

Unseal the Amended Complaint is GRANTED IN PART AND DENIED IN 

PART, as follows:  Paragraphs 125, 130, 133, 147, and 156 are unsealed.  

Paragraphs 38, 132, and 146 shall remain sealed.  The Court also understands that 

the parties have agreed to unseal additional paragraphs of the Amended 

Complaint.  The Clerk of Court is directed to replace the publicly available 
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2 
 

version of the Plaintiff’s Amended Complaint with the version of the Amended 

Complaint attached to this order.  As Defendants have already answered the 

Amended Complaint, they need not respond to the substituted version of the 

Amended Complaint.  

4. The Court defers a ruling on the State’s Motion for Entry of Proposed Scheduling 

Order and will confer with the Parties regarding scheduling within thirty (30) days 

of the date of this Order.  

IT IS SO ORDERED. 

_______________________________ 

The Honorable Robert E. Hood 

 

April __ 2018 

Columbia, South Carolina 
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Richland Common Pleas

Case Caption: State Of South Carolina  , plaintiff, et al vs   Purdue Pharma L P  ,
defendant, et al

Case Number: 2017CP4004872

Type: Order/Other

So Ordered

s/ R.E. Hood #2164
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS 
) 

COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT 

THE STATE OF SOUTH CAROLINA, 
ex rel. Alan Wilson, in his official 

Civil Action No.: 2017-CP-40-04872 

capacity as Attorney General of the State of 

Defendants. 

) 
) 
) 

South Carolina, ) 
Plaintiff, ) eo S 

vs. ) 5 

) 0% % 
Purdue Pharma L.P., Purdue Pharma, Inc., ) ea bn 

and the Purdue Frederick Company, ) aah 
) a 2 

) yn 
) 
) 
) 

) 
  

THE STATE OF SOUTH CAROLINA’S OPPOSITION 
TO DEFENDANTS’ MOTION FOR JUDGMENT ON THE 
PLEADINGS AND MEMORANDUM OF LAW IN SUPPORT   
  

Plaintiff State of South Carolina (“the State”) respectfully submits this Opposition to the 

Motion for Judgment on the Pleadings (“Motion”) filed by Defendants Purdue Pharma L.P., 

Purdue Pharma, Inc., and the Purdue Frederick Company (collectively, “Purdue”). 

I. Introduction 

In its detailed Amended Complaint, the State alleges that Purdue engaged im a decades- 

long campaign to deny or distort the risks of prescription opioid painkillers, particularly the risk 

of addiction, and to overstate their benefits. The State brings five causes of action against Purdue: 

(1) Deceptive and Unfair Acts and Practices in violation of the South Carolina Unfair Trade 

Practices Act, 8.C. Code § 39-5-10 et seg. (““SSCUTPA”); (2) Unfair Competition in violation of
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SCUTPA; (3) Violations of the Consent Judgment; (4) Public Nuisance; and (5) Unjust 

Enrichment. 

Purdue’s deeply misleading and resoundingly successful marketing campaign has led to 

widespread use of opioids among South Carolina residents. Purdue received an estimated $2.4 

billion in revenue primarily from opioids in 2015 alone, while South Carolina has been burdened 

with the negative consequences of widespread opioid use. (Am. Compl. §] 16, 22.) The State 

now faces a public health epidemic of opioid addiction, abuse, and overdose, and enormous harm 

and costs associated with it. In 2015, the number of deaths from heroin and opioid overdoses in 

South Carolina surpassed the number of homicides. (Am. Compl. § 163.) Opioid dependence has 

devastated the workforce in South Carolina, and the number of children removed from homes with 

substance abuse nearly doubled from 397 in the year ending July 2011 to 641 in the year ending 

July 2016. (Am. Compl. ff 166, 171.) The State brings this action pursuant to its parens patriae, 

constitutional, statutory, and common law authority to protect the interests of the State and its 

citizens. 

The State’s Amended Complaint focuses on Purdue’s deceptive marketing after 2007 and 

its failures to abide by the agreed terms of the Consent Judgment entered in 2007. However, 

Purdue’s Motion attempts to cast this action as a challenge to the propriety of the Food and Drug 

Administration’s (“FDA”) approval of opioids use. And although captioned as a motion for 

judgment on the pleadings, Purdue is trying to characterize disputed facts as questions of law. 

Purdue’s arguments are substantively flawed and based on mischaracterizations of the State’s 

allegations, which the Court must accept as true for purposes of this Motion. Contrary to Purdue’s 

position, while the FDA has certainly approved opioids for treatment of pain in certain 

circumstances, it has not authorized Purdue’s unfair and deceptive practices.
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Similarly, the Consent Judgment in no way condones Purdue’s continued deceptive business 

practices. Purdue agreed to cease making claims inconsistent with product labeling, provide “fair 

balance” in its marketing, not to make misrepresentations concerning OxyContin’s potential for 

abuse, addiction, or physical dependence, not to make written or promotional claims about 

OxyContin that violate the “FDA Guidances for Industry,” and to uphold obligations to protect 

against abuse and diversion. Purdue places great importance on the medical guidelines referred to 

in the Consent Judgment, while failing to recognize, among other things, that the State alleged 

these guidelines were improperly influenced by Purdue. The State is not estopped from bringing 

these claims, and Purdue’s deceptive conduct is not excused by the FDA’s approval of its product 

labels. 

The remainder of Purdue’s arguments also fail. None of the State’s claims are subject to 

the pleading standards of Rule 9(b), SCRCP. The State’s allegations establish clearly that Purdue’s 

conduct in creating and fueling the opioid epidemic caused damages to the State’s Medicaid 

Program and State Health Plan, a public nuisance, and Purdue to be unjustly enriched. Contrary 

to Purdue’s assertions, the State is not required to allege the invasion of a property interest, as the 

State alleges a public nuisance, not a private nuisance, Finally, the State has adequately alleged a 

claim for unjust enrichment. 

Thus, Purdue’s attempt to avoid the consequences of its actions and to dismiss this case at 

the pleading stage is both procedurally improper and substantively flawed. This Court should deny 

the Motion and permit the State to pursue its claims to hold Purdue accountable for the harm 

Purdue caused to the State and its residents.
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Il. Standard of Review 

“A judgment on the pleadings is a drastic procedure.” Home Builders Ass'n of S.C. v. Sch. 

Dist. No. 2 of Dorchester Cty., 405 §.C. 458, 460, 748 S.E.2d 230, 231 (2013) (internal quotation 

marks omitted). “A judgment on the pleadings against the plaintiff is not proper if there is an issue 

of fact raised by the complaint which, if resolved in favor of the plaintiff, would entitle him to 

judgment.” Russell v. City of Columbia, 305 S.C. 86, 89, 406 S.E.2d 338, 339 (1991); accord, 

e.g., Home Builders Ass’n of S.C., 405 8.C. at 460, 748 S.E.2d at 231 (explaining that such a 

motion should be granted only “where there is no issue of fact raised by the complaint that would 

entitle the plaintiff to judgment if resolved in plaintiff's favor”) (internal quotation marks omitted). 

When considering a motion for judgment on the pleadings under Rule 12(c), “[aJll properly 

pleaded factual allegations are deemed admitted.” Russell, 305 S.C. at 89, 406 S.E.2d at 339. 

“When a fact is well pleaded, any inference of law or conclusions of fact that may properly arise 

therefrom are to be regarded as embraced in the averment.” Jd. Further, it is well-established “that 

pleadings in a case should be construed liberally so that substantial justice is done between the 

parties.” Jd. Ultimately, “a complaint is sufficient if it states any cause of action or it appears that 

the plaintiff is entitled to any relief whatsoever.” Jd. 

I. Argument 

A. Purdue Is Not Entitled To Judicial Notice Of Materials Attached To Its 

Motion. 

“(T]he court may not consider matters outside the pleadings” in connection with a motion 

for judgment on the pleadings. Falk v. Sadler, 341 §.C. 281, 286, 533 $.E.2d 350, 353 (Ct. App. 

2000). Purdue improperly bases many of its arguments on extraneous exhibits attached to its 

Motion and asserts that the Court should take judicial notice of these exhibits pursuant to SCRE, 

Rule 201. (See Motion at 2 n.1.) Under Rule 201, SCRE, judicial notice is limited only to facts
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that are “either of such common knowledge that [they are] accepted by the general public without 

qualification or contention, or [their] accuracy may be ascertained by reference to readily available 

sources of indisputable reliability.” Martin v. Bay, 400 8.C. 140,152 732 8.E.2d 667, 674 (Ct. 

App. 2012); Rule 201(b), SCRE. The contents of the documents attached to Purdue’s Motion do 

not satisfy this strict standard. Further, even if the Court could take judicial notice of the existence 

of these documents, it cannot take judicial notice of their confents. Purdue urges this Court to 

accept without proof that excerpts of selected documents from a much larger universe of 

documents concerning the regulatory: treatment of opioids conclusively establish the truth about 

these drugs. These documents are offered to persuade. this Court that their contents are accurate 

and complete. Where, as here, a party seeks “notice of its own interpretation of the contents of. . 

. documents and not just notice of their existence,” judicial notice must be denied. Goldfarb v. 

Mayor & City Council of Baltimore, 791 F.3d 500, 511 (4th Cir. 2015) (internal quotation marks 

omitted). Further, courts must remain vigilant that judicial notice must not “be used as an 

expedient for courts to consider matters beyond the pleading and thereby upset the procedural 

rights of litigants to present evidence on disputed matters.” Jd. (internal quotation marks omitted),! 

These exhibits are not proper subjects of judicial notice and the Court should not consider 

Purdue’s exhibits or the references thereto in Purdue’s Motion.? At a minimum, the Court must 

deny Purdue’s Motion to the extent its arguments require consideration of documents outside the 

pleadings and require that Purdue instead seek summary judgment after discovery on a fully 

developed factual record rather than a selective set of exhibits. To the extent the materials Purdue 

  

' Purdue cites only one case in support of its request for judicial notice, and it does not apply. In 
Doe v. Bishop of Charleston, 407 8.C. 128, 754 S.E.2d 494 (2014), the court merely held that 
“reliance on transcripts and court orders in the underlying class action did not convert the motion 

[in]to one for summary judgment.” Jd. at 134 n.2, 754 S.E.2d at 497 n.2. 

Further, Purdue has not even attempted to authenticate any of the exhibits attached to its Motion.
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seeks judicial notice of are publicly available through intemet sources or libraries, there are also 

numerous other sources on the same topics on the FDA website and in other sources. In February, 

a judge in California state court issued a ruling rejecting a similar request to take judicial notice of 

documents. (Order Attached as Exh. 1). For example, the Complaint repeatedly cites to the U.S. 

Centers for Disease Control and Prevention’s exhaustive review of evidence on the use of opioids 

for chronic pain, as well as guidance from the FDA, which both establish the falsity of Purdue’s 

marketing. (Am. Compl. ff !8, 19, 52, 62, 69, 70, 84, 99, 124.) Therefore, the State requests that 

the Court strike, or decline to consider, references to the exhibits to Purdue’s Motion. 

B. Neither the Consent Judgment Nor FDA Actions Bar The State’s Claims as a 

Matter of Law. 

1. The Consent Judgment Does Not Excuse Purdue for its Ongoing 
Violations of South Carolina Law. 

Purdue’s argument that the State is judicially estopped from enforcing South Carolina law 

is both factually and legally unsupported. The Consent Judgment in no way condones Purdue’s 

misconduct or grants Purdue license to violate South Carolina law. Purdue agreed in the Consent 

Judgment that, “[i]n the promotion and marketing of OxyContin, [it] shall not make any written or 

oral claim that is false, misleading or deceptive.” (Am. Compl. Ex. A, J 2.) Purdue agreed it would 

not “market or promote OxyContin in a manner that is, directly or indirectly, inconsistent with the 

‘Indication and Usage’ section of the Package Insert for OxyContin” or did not provide “fair 

balance” regarding adverse effects, including addiction. (/d. Ex. A, ff 3-4.) The allegations in the 

State’s Complaint demonstrate that Purdue breached the Consent Judgment and its post-2007 

conduct violated all of these terms. 

To prevail on a claim for judicial estoppel, a party must show: 

(1) two inconsistent positions taken by the same party or parties in privity with one 
another; (2) the positions must be taken in the same or related proceedings 
involving the same party or parties in privity with each other; (3) the party taking
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the position must have been successful in maintaining that position and have 
received some benefit; (4) the inconsistency must be part of an intentional effort to 
mislead the court; and (5) the two positions must be totally inconsistent. 

Cothran v. Brown, 357 S.C. 210, 215-16, 592 .S.E.2d 629, 632 (2004). As the South Carolina 

Supreme Court has cautioned, this equitable doctrine is applied “sparingly,” and “must not be 

applied to impede the truth-seeking function of the court.” Jd. at 216. Moreover, even where a 

party can establish the necessary elements, “application of the doctrine is discretionary.” Hawkins 

v. Bruno Yacht Sales, Inc., 342 S.C. 352, 366-68, 536 S.E.2d 698, 705-06 (Ct. App. 2000), aff'd 

as modified, 353 S.C. 31, 577 §.E.2d 202 (2003). South Carolina courts “will not condone the 

application of judicial estoppel where to do so would work an injustice against the party being 

estopped while simultaneously subverting the judicial process.” Jd. 

As an initial matter, Purdue’s argument fails because South Carolina applies judicial 

estoppel only “as it relates to matters of fact, not law.” Cofhran, 357 8.C. at 215, 592 S.E.2d at 

631-32; see also, e.g., Hayne Fed. Credit Union v. Bailey, 327 8.C, 242, 251, 489 S.E.2d 472, 477 

(1997) (“We now explicitly adopt the doctrine of judicial estoppel as it relates to matters of fact 

{not law.)”). By asserting judicial estoppel, Purdue is attempting to raise factual rather than legal 

atguments concerning whether it has violated the Consent Judgment. (See Motion at 18 (asking 

the Court to find, as a matter of law, that the misconduct alleged was “consistent. with the terms of 

the Consent Judgment”)). Purdue’s reliance on a fact-based defense such as judicial estoppel is 

inherently contradictory. This defense on its face cannot be the basis for judgment on the pleadings. 

Second, the State has not taken positions that are “totally inconsistent,” as asserted by 

Purdue. See, e.g., Cothran, 357 S.C, at 215-16, As explained in the Amended Complaint, the State 

brought this action after having “recently learned that Purdue’s guilty plea and Consent Judgment 

had no effect on Purdue’s operations and marketing.” (Am. Compl. ] 11). The types of continuing
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misrepresentations alleged in the Amended Complaint are the same types of misconduct prohibited 

by the Consent Judgment. The Consent Judgment manifestly does not permit, much less require, 

the serious and repeated violations of South Carolina law alleged in this action. 

In support of its argument, Purdue takes a single provision in the Consent Judgment out of 

context. That provision prohibits Purdue from “promoting or marketing OxyContin in a manner 

that . .. avoids, minimizes, or is inconsistent with individualizing treatment using a plan of pain 

management, such as outlined by the World Health Organization, the Agency for HealthCare 

Research and Quality (formerly known as the Agency for HealthCare Policy and Research), the 

Federation of State Medical Boards Model Guidelines or the American Pain Society, as referenced 

in the Package Insert.” 2007 C.J. J 3 (emphasis added). Purdue makes much of the reference to 

the Federation of State Medical Boards (“FSMB”) Model Guidelines and the American Pain 

Society (“APS”). Nothing in this provision, however, authorizes Purdue to make future 

misrepresentations and omissions, and engage in the unlawful practices, as the State alleges in the 

Amended Complaint. Further, the Consent Judgment expressly states that it “does not constitute 

an approval by the Attorney General of any of Purdue’s business practices, including its 

promotional or marketing practices, and Purdue shall make no representation or claim to the 

contrary.” (Am. Compl Ex. A, {29 (emphasis added).) 

Purdue also seems to argue that, because there is a reference to the FSMB and APS 

Guidelines, the Consent Judgment agreed with and required Purdue to perpetually follow the 2007 

version of these particular guidelines. In particular, Purdue claims that the FSMB Guidelines 

include a provision addressing pseudoaddiction, meaning the Consent Judgment somehow 

approved Purdue’s use of that concept in its marketing. However, the single sentence from the 

Consent Judgment that Purdue cites addresses only “individualizing treatment using a plan of pain
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management,” not any other aspect of the guidelines referenced. This provision does not endorse 

the concept of pseudoaddiction. Moreover, nothing in this language: (a) requires or approves the 

use of a particular set of guidelines; (b) condones Purdue’s alleged conduct in understating the risk 

of addiction or side effects; (c) approves misrepresenting the efficacy of screening tools or abuse- 

deterrent (“ADF”) in preventing addiction or abuse; or (d) condones overstating the benefits of 

long-term opioid therapy. Indeed, other provisions of the Consent Judgment forbid Purdue from 

“mak[ing] any written or oral claim that is false, misleading or deceptive.” (Am, Compl. Ex. A, 

42.) The reference in the Consent Judgment to the use of individualized treatment plans is 

intended to permit doctors to make treatment decisions appropriate for their patients. Purdue’s 

deceptive advertising campaign undermined this purpose. Further, the Consent Judgment’s 

language regarding guidelines permits the use of only those guidelines (“such as” those listed in 

the Consent Judgment) referenced in the Package Insert for OxyContin. 

2. FDA Regulations Do Not Bar the State’s Claims as a Matter of Law. 

Purdue asserts that the FDA’s drug approval process and the SCUTPA “regulated activity” 

exception immunize Purdue from suit for its misleading marketing practices. This argument 

ignores the allegations in the State’s Complaint, which the Court must accept as true for purposes 

of this Motion. 

Courts have rejected Purdue’s attempts to assert that FDA regulations preempt claims 

concerning the falsity of Purdue’s marketing based on the same underlying facts and claims 

asserted here (though Purdue fails to cite any of these cases in its Motion). In City of Chicago vy. 

Purdue Pharma L.P., No. 14 C 4361, 2015 WL 2208423 (N_D. Ill. May 8, 2015), the U.S. District 

Court for the Northem District of Illinois held that “drug labels do not preclude fraud claims based 

on misrepresentations of the label information.” Jd at *10. Similarly, in February, a judge in 

California state court issued a ruling similarly rejecting an attempt by Purdue to dismiss the claims
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brought by two counties on preemption grounds. (Order attached as Exh. 1). Although the State 

does not assert fraud claims, the same argument applies to the State’s claims based on Purdue’s 

deceptive misrepresentations. The fact that Purdue’s products are subject to FDA regulatory 

review does not shield its marketing from state law claims. In Wyeth v. Levine, 555 U.S. 555 

(2009), the U.S. Supreme Court held that “the FDA. traditionally regarded state law as a 

complementary form of drug regulation” and that “Congress did not intend FDA oversight to be 

the exclusive means of ensuring drug safety and effectiveness.” Jd. at 575, 578. The Supreme 

Court thus concluded that FDA approvals of drug labels do not constitute a “complete defense” to 

state law tort claims. Jd. at 558-593 

For similar reasons, SCUTPA’s “regulated activity” exception does not bar the State’s 

claims. The South Carolina Supreme Court has squarely rejected this argument. See State ex rel. 

Wilson v. Ortho-McNeil-Janssen, 414 S.C. 33, 73-74, 777 8.E.2d 176, 197 (2015) (finding that 

drug manufacturer “cannot shield itself from liability by claiming that the FDA’s approval of its 

label constituted an express authorization of its labeling decisions”). The Court maintained that 

the regulated activity exception does not apply “absent evidence that the FDA affirmatively 

considered and rejected [a] stronger warning after being supplied with an evaluation or analysis of 

the specific dangers presented.” fd. “Indeed, ‘federal Jaw does not give drug manufacturers an 

  

3 The federal cases cited in Purdue’s Motion do not compel a different result. In Prohias v. Pfizer, 
490 F. Supp. 2d 1228 (S.D. Fla. 2007), the court actually refused to dismiss claims based upon 
allegations that the manufacturer promoted its product using statements “inconsistent with [the 
product’s] FDA-approved label.” /d at 1232 (emphasis in original). Employing language that 
applies with equal force here, the court declared: “Whether or not the plaintiffs can show any 
inconsistencies between Lipitor’s approved label and Pfizer’s advertisements, and whether such 
inconsistencies are in fact misleading, are questions of fact which I cannot address at this stage of 

the litigation.” Jd. at 1235. Similarly, in Cytye Corp. v. Neuromedical Systems, Inc., 12 F. Supp. 
2d 296 (S.D.N.Y. 1998), the court refused to dismiss claims based upon marketing statements that 
were “not derived from FDA approved statements.” Jd. at 301. 
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unconditional right to market their federally approved drug. at all times with the precise label 

initially approved by the FDA.’” State ex rel. Wilson vy. Ortho-McNeil-Janssen, 414 §.C. 33, 83, 

777 S.E.2d 176, 202 (2015) (quoting Wyeth, 555 U.S. at 583 (Thomas, J., concurring)). 

Purdue attempts to distinguish the Janssen case by mischaracterizing the State’s 

allegations. Purdue asserts that the marketing described in the Amended.Complaint is consistent 

with the FDA-approved OxyContin label and other FDA actions and that the FDA rejected the 

same claims brought by the State.* This is.incorrect as a matter of law. In addition, the arguments 

raised by Purdue (again relying on exhibits inappropriate for judicial notice) require the resolution 

of factual issues which cannot be resolved in the current posture. First, Purdue asserts that the 

State’s claims relating to the reliability of risk screening tools are preempted because the “FDA 

directs the use of such screening tools and questionnaires to help mitigate opioid abuse.” (Motion 

at7.) This contention ignores the State’s allegations. The State does not challenge the use of risk 

screening tools, but rather Purdue’s misrepresentations regarding the efficacy of the tools: in 

preventing opioid addiction and abuse, (See Am. Compl. §] 53-62.) The Risk Evaluation and 

Mitigation Strategy attached to Purdue’s Motion states merely that prescribers should 

“Tujnderstand and appropriately use screening tools for addiction,” and makes no representations 

as to the efficacy of such tools. (Motion, Ex. 6 at 11.) There is no conflict with the State’s 

allegations. 

Second, Purdue mischaracterizes the State’s allegations regarding addiction risk, citing a 

single out-of-context allegation explaining that Purdue represented “that opioids were appropriate 

and safely prescribed to legitimate patients with pain.” (Motton at 8.) But the State alleges in that 

  

* Interestingly, Purdue’s Motion to Stay argues that a stay is needed due to the FDA’s ongoing 
investigation of this very issue. 
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same paragraph (Am. Compl. 743) that Purdue “discounted general concerns or warnings 

regarding addiction by reassuring doctors that their patients would not become addicted.” The 

State further alleges that “Purdue’s sales representatives regularly omitted from their sales 

conversations with South Carolina prescribers any discussion of the risk of addiction from long- 

term use of opioids” (/d. 4 41), that Purdue “disseminated misleading information about opioids 

and addiction through” seemingly independent third parties (Jd. 47-49), and that Purdue 

maintained a website “that downplayed the risks of chronic opioid therapy.” Ud. 50-51). The 

FDA’s approval of OxyContin for “the management of pain severe enough to require daily, 

around-the-clock, long-term opioid treatment” does not exclude their use for chronic pain, but also 

does not permit Purdue to make untrue, unsubstantiated claims in promoting opioids for chronic 

pain. (Motion at 8.) 

Nor does the presence of a black-box warning concerning the risks of addiction excuse 

Purdue’s marketing efforts that conflict with or minimize that warning. Purdue essentially argues 

that as long as drug companies mention their drugs’ risks on their labels, they can misrepresent 

those risks everywhere else. This is not the.case. See Ortho-McNeil-Janssen, 414 S.C. at'54, 777 

S.E.2d at 187 (holding Janssen liable for communicating false information about Risperdal’s risk 

of diabetes while updating the drug’s label to mention that risk). Consumer protection law 

examines the surrounding facts to determine whether statements would have misled a consumer, 

see deBondt v. Carlton Motorcars, Inc., 342 §.C. 254, 269, 536 S.E.2d 399, 407 (Ct. App. 2000), 

and in no way turns drug labels into “get out of jail free cards.” 

Third, vague references in Purdue’s label do not excuse its improper promotion of the 

discredited concept of pseudoaddiction. The State alleges that Purdue attributed addiction 

symptoms, “including shopping for doctors willing to newly write or refill prescriptions for opioids 
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or seeking early refills,” to pseudoaddiction, improperly urging doctors to respond with more 

opioids. (Am. Compl. §63:) The State further alleges that pseudoaddiction lacks scientific 

foundation and is widely rejected. (Am. Compl. 4 63, 69.) A sentence in the label noting that 

“[p]reoccupation with achieving adequate pain relief can be appropriate behavior in a patient with 

poor pain control” does not change the fact that Purdue’s marketing contradicted its label and was 

unfounded. (Motion at 10.) 

Fourth, the State alleges that “Purdue touted the purported benefits of long-term opioid 

use, while falsely and misleadingly suggesting that these benefits were supported by scientific 

evidence,” including by “publish[ing] misleading studies.” (Am. Compl. ff] 72-79.) Thus, the 

mere fact.that “FDA approved Purdue’s opioids for ‘long-term opioid treatment” (Motion at 11) 

does not grant Purdue license to misrepresent the evidence for its long-term use. Nor does the 

FDA’s response to the 2013 Physicians for Responsible Opioid Prescribing (PROP) petition 

preclude the State’s claims. That petition does not address the sufficiency of the scientific evidence 

supposedly supporting long-term opioid use. As the State has alleged, the FDA in its response 

acknowledged that it was “not aware of adequate and well-controlled studies of opioids use longer 

than 12 weeks:” (Am. Compl. { 70.) Although the FDA declined the request to limit opioid 

prescriptions to 90 days, that decision merely represents the FDA’s conclusion that the evidence 

PROP cited did not establish that opioid use beyond 90 days was inappropriate for every patient 

in every circumstance. This conclusion has no bearing on Purdue’s alleged misrepresentations 

regarding the risks and benefits of long-term opioid use for the treatment of chronic pain. 

Fifth, with respect to ceiling doses, Purdue again mischaracterizes the State’s allegations. 

The State alleges that a Purdue-sponsored publication “counseled patients that opioids differ from 

nonsteroidal anti-inflammatory drugs (“NSAIDs,” like ibuprofen) in that they have ‘no ceiling 
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dose’ and are therefore the most appropriate treatment for severe pain.” (id. {88 (emphasis 

added).) The State also avers that “Purdue falsely claimed to South Carolina prescribers and 

consumers that opioids could be taken in ever-increasing strengths to obtain pain relief, without 

disclosing that higher doses increased the risk of addiction and overdose.” (Id. | 93 (emphasis 

added).) The CDC now advises doctors to avoid increasing opioid doses above a threshold of 90 

mg MED. (/d. 99.) That finding, which must be accepted as true, supports the State’s allegations 

that Purdue downplayed the risk of high doses of opioids in its marketing efforts and demonstrates 

why this is a disputed issue of fact. 

Sixth, the FDA similarly has not sanctioned Purdue’s misleading marketing concerning the 

efficacy of 12-hour dosing. Although Purdue’s label directs patients to take OxyContin every 12 

hours, the State alleges that “Purdue has gone well beyond the label’s instructions . . . by 

affirmatively claiming that OxyContin lasts for 12 hours and by failing to disclose that OxyContin 

fails to provide 12 hours of pain relief to many patients.” (/@ 4 102.) The FDA’s 2008 letter to 

the Connecticut Attorney General does not reference the efficacy of a 12-hour dose. Rather, the 

FDA letter merely refused the Connecticut Attorney General’s request that the FDA require 

“additional information and warnings ... about the risks of taking the drug at more frequent 

intervals than recommended in the current labeling for OxyContin.” (Motion Ex. 8:)° Neither the 

label nor the FDA response permits or requires Purdue to market OxyContin as providing 12 hours 

of continuous relief when Purdue knows that claim is false. 

Seventh, there is no conflict between the opioid label warnings and the State’s allegations 

concerning the efficacy of abuse-deterrent opioid formulations. Purdue’s opioid labels state 

  

5 As stated above, Purdue’s exhibits are not appropriate for judicial notice and the Court 
should not consider arguments based on them. The State only cites to Purdue’s exhibits in order 
to refute the arguments raised by Purdue. 
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that the products are “formulated with inactive ingredients intended to make the tablet more 

difficult to manipulate for misuse and abuse.” (Motion Ex. 2 at § 9.2 (emphasis added).) In 

contrast, the State alleges that Purdue misrepresented the effectiveness of abuse-deterrent 

properties, including by claiming the formulations “prevent tampering” and “reduce opioid abuse 

and diversion” and by “fail[ing] to disclose that Purdue’s ADF opioids do not impact oral abuse 

or misuse.” (Am. Compl. § 119 (emphases in original).) Nothing in the FDA-approved labels 

supports these misrepresentations. 

None of the cases cited by Purdue support its claim that Purdue is entitled.to judgment on 

the pleadings based on the “regulatory activities” exception to SCUTPA. In Ward v, Dick Dyer 

and Associates, Inc., 304 8.C. 152, 403 S.E.2d 310 (1991), the Supreme Court refused to:expand 

the SCUTPA regulated activities exception to encompass activity that merely was “subject to” 

regulation, because “[a]lmost every business is subject to some type of regulation.” Jd, at 154-55,. 

403 S.E.2d at 311. The Court clarified that “the exemption is intended to exclude those actions or 

transactions which are allowed or authorized by regulatory agencies or other statutes.” Jd. at 155, 

403 S.E.2d at 312 (emphasis added). Consistent with that holding, the Supreme Court in Dema v. 

Tenet Physician Services-Hilton Head, Inc., 383 S.C. 115, 678 S.E.2d 430 (2009), found that the 

SCUTPA exception did not apply where the defendants were alleged to have performed 

“unauthorized” medical procedures. Dema, 383 S.C. at.123 0.6, 678 S.E.2d at 434 n.6 (emphasis 

in original).° Here, Purdue’s marketing is likewise unauthorized by FDA approval. 

  

6 In Unisys Corp. v. South Carolina Budget and Control Bd. Div. of Gen. Servs. Info. Tech. 
Memt. Office, 346 S.C. 158, 551 S.E.2d 263 (2001), the Supreme Court merely held that 

“transactions under the Procurement Code are exempt from SCUTPA” because that Code provided 
it was the exclusive means of dispute resolution. Unisys, 346 S.C. at 176, 551 S.E.2d at 273. 

Quintech Security Consultants, Inc. v. Intralot USA, Inc., No. '2:11-cv-01689-PMD, 2011 WL 

5105446 (D.S.C. Oct. 27, 2011), similarly addressed an action arising under the. Procurement. 
Code. Because SCUTPA clearly applies to prescription drug marketing, neither case applies here. 
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As the 4" Circuit found in Beattie v. Nations Credit Financial Services Corp., 69 Fed. 

App’x 585 (4th Cir. 2003), “the exemption is not meant to exclude every activity regulated by 

another agency or statute, rather it is meant to ensure that companies are-not subjected to lawsuits 

for following an agency regulation or statute.” fd. at 588 (emphasis added). Purdue’s quotation 

from this case omits the italicized portion of-the court’s finding. (See Motion at 19). The complete 

quote from Beattie confirms that a judgment on the pleadings is not appropriate here because the 

FDA did not approve or authorize Purdue’s misleading marketing. 

Cc, The State ‘Has Satisfied Applicable Pleading' Standards, 

The State’s Amended Complaint contains hundreds of detailed allegations describing the 

substance of Purdue’s misleading marketing efforts and how those efforts violate SCUTPA and 

the 2007 Consent Judgment. It includes numerous specific statements and publications that the 

State alleges were misleading, explaining when and how they were disseminated and the manner 

in which they were misleading. Nonetheless, Purdue asserts that the State’s allegations lack 

sufficient “particularity” and therefore do not satisfy the heightened pleading requirements of Rule 

9(b), SCRCP. 

The State does not allege a clatm for common law fraud, and the elements of:common law 

fraud are not synonymous with the elements of the claims brought by the State. Neither intent nor 

reliance are elements of SCUTPA, which comprises.Counts I and II of the Amended Complaint. 

Ortho-McNeil-Janssen, 414 $8.C. 33, 64-65, 777 S.E.2d 176, 192-93 (“If the Attorney General 

determines that an enforcement action ‘would be in the public interest,’ he is statutorily authorized 

to proceed without making any such showing of injury-in-fact or reliance.”; “An intent to deceive 

is not an element ofa deceptive advertising charge[.]”). Thus, those elements need not be pled at 
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all, let alone pled with particularity.’ Count III of the Amended Complaint alleges that Purdue 

violated its 2007 Consent Judgment—a breach of contract claim similarly not subject to Rule 

9(b)’s pleading requirements. “fW]here a judgment or order is entered by consent,” it is properly 

considered “an agreement of the parties, under the sanction of the court, and is to be interpreted as 

an agreement.” Johnson v. Johnson, 310 S.C. 44, 46, 425 8.E.2d 46, 48 (S.C. Ct. App. 1992) 

(citing Jones & Parker v. Webb, 8 S.C, 202 (1876)). Similarly, the State’s claims for public 

nuisance and unjust enrichment do not require proving the elements of fraud in order for the State 

to prevail on those claims. It would defy logic to require the State to plead something under Rule 

9(b) that need not be proven. 

Further, even were this Court to find that Rule 9(b) applied, the Complaint identifies 

several specific misrepresentations made by Purdue that violate the Consent Order and SCUTPA, 

including: 

e A pamphlet entitled Providing Relief, Preventing Abuse that Purdue published in 2011 
and republished in 2014 that “falsely portrayed” the concepts of addiction in order to 
“misleadingly reassure[] doctors that .. . they need not worry that their patients are 

abusing or addicted to opioids.” {J 45-46. 

e A 2011 publication by the American Pain Foundation (“APF”), which Purdue funded 
heavily, entitled A Policymaker's Guide to Understanding Pain & Its Management, 

that made baseless assertions regarding addiction, including that “less than 1% of 
children treated with opioids become addicted,” and also “falsely claimed that ‘multiple 

clinical studies have shown that opioids are effective in improving daily function and 
quality of life for chronic pain patients.”” The State alleges that Purdue “closely 
collaborated with APF in creating” the publication. 9 49, 81. 

e A website entitled Jn the Face of Pain, that Purdue “maintained . .. from 2008 to 2015” 
and deactivated following an investigation by the New York Attorney General. 450. 
That website “never mentioned the risk of addiction” and included testimonials from 

  

? Purdue’s citation of Advanced Pain Therapies, LLC v. Hartford Fin. Servs. Grp., Inc., No. 

3:14-CV-00050-MGL, 2014 WL 4402800 (D.S.C. Sept. 3, 2014) in this context is confounding, 
as that court did not dismiss the SCUTPA claim for failure to comply with Rule 9(b), merely a 
failure to allege supporting facts. 
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paid “physician advocates” without disclosing Purdue’s payments to those individuals. 
q51. 

e A 2011 Continuing Medical Education (“CME”) program titled Managing Patient’s 
Opioid Use: Balancing the Need and Risk that Purdue sponsored and that “deceptively 
instructed prescribers that screening tools, patient agreements, and urine tests prevented 
‘overuse of prescriptions’ and ‘overdose deaths.’” 458. 

e A 2012 Purdue-funded CME program entitled Chronic Pain Management and Opioid 
Use: Easing Fears, Managing Risks, and Improving Outcomes that “deceptively 
instructed doctors that, through the use of screening tools, more frequent refills, and 
other techniques, high-risk patients showing signs of addictive behavior could be 

treated with opioids.” 459. 

e A Purdue “Pain Management Kit” that “was in use in South Carolina from roughly 
2011 through at least June 2016” and misleadingly promoted the concept of 
“pseudoaddiction.” {| 66. 

The State likewise need not identify the specific prescribers to whom the representations 

were made. Purdue does not cite a single case in which a court has required a state proceeding 

parens patriae, alleging a broad scheme to deceive prescribes and consumers, to allege its claims 

with this level of specificity.2 Nor would such a requirement make sense in light of the statutory 

scheme. In a parens patriae case, liability under SCUTPA may be found absent “evidence that 

anyone was actually deceived.” State.ex rel. McLeod v. Brown, 278 8.C. 281, 285, 294 S.E.2d 

781, 783 (1982); see also Ortho-McNeil-Janssen, 414 §.C. at 62, 777 S.E.2d at 191 (“Janssen’s 

attempt to judicially impose an injury-in-fact element to an Attorney General initiated SCUTPA 

claim is nothing more than an ‘if we lied, nobody fell for it” defense, which we reject.”). Requiring 

  

® Purdue cites three federal and out-of-jurisdiction decisions purportedly requiring a litigant to 

name individual prescribers, but all concern private actions by plaintiffs proceeding under different 
state or federal theories, and are distinguishable on that basis. See Baron v. Pfizer, No. 6429-04, 

2006 WL 1623052 (N.Y. Sup. Ct. May 2, 2006) (individual failed to prove misleading marketing 
resulted in her prescription of off-label medication); Jn re Bextra & Celebrex Mitg. Sales Practices 
& Prod, Liab. Litig., No. 05-CV-01699 CRB, 2012 WL 3154957 (N.D. Cal. Aug. 2, 2012) (health 

insurance provider failed to allege causation required for common law fraud claim); U.S. ex rel. 
Polansky v. Pfizer, Inc., No. 04-cv-0704, 2009 WL 1456582 (E.D.N.Y. May 22, 2009) (statistical 
evidence insufficient to plead claim under False Claims Act). 
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specific evidence of the recipients of misleading marketing would frustrate the purpose of 

SCUTPA, which is “to protect the citizens of South Carolina from unfair or deceptive acts in the 

conduct of any trade or commerce[,]” Ortho-MeNeil-Janssen, 414 S.C, at 64, 777 S.E.2d at 192, 

such as those employed by Purdue. 

D. The State Has Properly Pied Causation With Respect To All Claims That 

Require It. 

“Proximate cause is normally a question of fact for determination by the jury, and may be 

proved by direct or circumstantial evidence.” Player v. Thompson, 259 8.C. 600, 606, 193 S.E.2d 

531, 533 (1972); Gause v. Smithers, 403 S.C. 140, 150, 742 S.E.2d 644, 649 (2013). Nonetheless, 

Purdue seeks judgment on the pleadings claiming that the State’s causation allegations are 

deficient. As shown below, the State allegations are properly pled and the Court should deny 

Purdue’s Motion. 

1. The State Has Pled A Claim Under SCUTPA. 

Purdue concedes that the State is “not required to show actual deception or that [Purdue’s] 

representations caused any appreciable injury-in-fact or adversely impacted the marketplace” with 

respect to its SCUTPA claims for injunctive relief and civil penalties. Ortho-McNeil-Janssen, 414 

S.C. at 65, 777 S.E.2d at 193. However, it contends incorrectly that the Attorney General may not 

institute an action under SCUTPA to seek damages suffered by the State Medicaid Program and 

the South Carolina Public Employee Benefit Authority (‘PEBA”). (Motion at 25.) 

SCUTPA. authorizes a private action for damages by “[a]ny person who suffers any 

ascertainable loss of money or property, real or personal, as a result of the use or employment by 

another person of an unfair or deceptive method, act or practice.” S.C. Code. § 39-5-140(a). 

SCUTPA further defines the term “person” to “include natural persons, corporations, trusts, 

partnerships, incorporated or unincorporated associations and any other legal entity.” S.C. Code 
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§ 39-5-10(a). The State Medicaid Program and PEBA qualify as “persons” under the statute. See, 

e.g., S.C, Code § 9-4-10(A) (establishing PEBA); § 44-6-30 (authorizing the Department of Health 

& Human Services to administer the Medicaid program). The Attorney General is authorized to 

represent those entities pursuant to S.C. Code § 1-7-120, which empowers.the Attorney General 

to “file and prosecute information or other process against persons who intrude upon the lands, 

rights or property of the State or-commit or erect any nuisance thereon.” 

2. The State Has Pled Sufficient Facts to Establish That Purdue’s 
Misleading Marketing Caused Harm to South Carolina. 

As noted above, proximate cause is typically a fact question. “Only in rare or exceptional 

cases may the-issue of proximate cause be decided as a matter of law.” Bailey v. Segars, 346 S.C. 

359, 367, 550 S.E.2d 910, 914 (Ct. App. 2001). Thus, Purdue’s causation challenge is improper 

at this stage because “[a] judgment-on the pleadings . . . is not proper if there is an issue of fact 

raised by the complaint.” Russell v. City of Columbia, 305 S.C. 86, 89, 406 S.E.2d 338, 339 

(1991).? While Purdue cites South Carolina cases that recite the definition of proximate cause or 

basic elements of tort claims, none of those cases dismissed a claim at the pleading stage for failure 

to prove causation.!° Nonetheless, since the allegations in the Amended Complaint must be 

considered as true, the State has alleged sufficient facts to.establish causation for the claims which 

require it. 

  

9 Purdue cites UFCW Local 1776 v. Eli Lilly and Co., 620 F.3d 121 (2d‘Cir. 2010), in support of 
its argument that the State has not appropriately pled proximate cause. That case-was not decided 
at the pleadings stage, but rather reversed a district’ court order denying defendant summary 
judgment and granting class certification, further demonstrating that these issues are better suited 
for determination on a more complete record. 

10 See Mellen v. Lane, 377 S.C. 261, 275, 659 S.E.2d 236, 243 (Ct. App. 2008) (final judgment 
entered after trial); Troutman v. Facetglas, Inc., 281 S.C. 598, 316 S.E.2d 424 (Ct. App. 1984) 
(dismissal for failure to state cognizable: tort); Chestnut v. AVX Corp., 413 S.C. 224, 776 S.E.2d 
82 (2015) (reversal of dismissal because the “novel question of law” required further factual 
development.). 
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“The touchstone of proximate cause is foreseeability which is determined by looking to the 

natural and probable consequences of the defendant’s conduct.” Gause, 403 S.C. at 150, 742 

S.E.2d at 649. The State’s allegations establish that the current opioid epidemic and the ongoing 

harm to the State and its residents was foreseeable to Purdue, which spread misleading messages 

to prescribers and consumers to ensure that its opioids were widely used despite their risks. As a 

result of Purdue’s successful marketing efforts, the State is now responsible for substantial health 

care and other costs, including (but-not limited to) emergency response, naloxone administration, 

treatment for Hepatitis C, and treatment of infants for neonatal abstinence syndrome, as detailed 

in the Amended Complaint. (Am. Compl. ff 165, 168, 170.) 

The State alleges that Purdue’s vast marketing scheme “convinced health care providers 

both that the risks of long-term opioid use were overblown and that the benefits, in reduced pain 

and improved function were proven.” (Am. Compl. {35.) Its “deceptive marketing created a 

cadre of doctors who looked for pain and treated it with opioids, which created an even broader 

cohort of patients who expected and required opioids,” thus “[laying] the groundwork for today’s 

epidemic of opioid addiction, injury, and death.” (Ud. 37.) The Amended Complaint also 

provides substantial evidence that opioid use “corresponds with” and is attributable to Purdue’s 

marketing efforts. (id. 7149-153). “The South Carolina State Health Plan’s compensation to 

Purdue increased from under $3 million per year in 2010 to over $4.3 million in 2014,” and “[i]n 

2016, nearly 5 million opioid prescriptions were dispensed in the state — more than its total 

population.” (Jd. | 152.) The State cites two experts, both of whom attribute the nationwide opioid 

epidemic to “aggressive marketing by pharmaceutical companies,” including Purdue. (Id. {J 159- 

160.) Additionally, the State cites “[s]cientific evidence” that “demonstrates a close link between 

opioid prescriptions and opioid abuse.” (Jd. J 161.) The State also quotes the Centers for Disease 
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Control, which “concluded that efforts to rein in the prescribing of opioids for chronic pain” are 

required to combat the opioid crisis. Ud. J 162.) 

Thus, the effects of Purdue’s marketing were not only foreseeable, they were exactly what 

Purdue intended. “Purdue helped cultivate a narrative that pain was undertreated and pain 

treatment should be a higher priority for health care providers” in order “to change the perception 

of opioids.” (/d. 5.) Purdue spent more than $108 million on detailing expenditures in 2014 

because “it knows the effectiveness of in-person marketing. The effects of sales calls on 

prescribing behavior are well-documented in the literature, including in a 2009 study correlating 

the nearly 10-fold increase in OxyContin prescriptions between 1997 and 2002 to Purdue’s 

doubling of its sales force and trebling of sales calls.” (/d. f§ 154-55.) Indeed, it “tracked the 

correlation between the number of sales visits and the volume of prescribing by its less active 

prescribers” and found that greater visits led to greater prescribing. (/d. f§ 156.) 

Purdue asserts that.the Amended Complaint is deficient “because the State seeks to hold 

Purdue liable for a whole host of alleged injuries far removed from a physician prescribing a 

Purdue medication” and because: the alleged harms are due to “intervening acts and actors 

involved.” (Motion at 29.) These claims by Purdue contradict the Amended Complaint’s 

allegations, and therefore present factual issues that are not appropriate for resolution at this stage. 

3. The Learned Intermediary Doctrine Does Not Bar the State’s Claims. 

Purdue also asserts that the “learned intermediary” doctrine requires the State to “allege 

that prescribing physicians were unaware of the contents of the Package Insert or the. risk of 

addiction associated with these medications.” (Motion at 28.) As an initial matter, “neither [the 

South Carolina Supreme] Court, nor the court of appeals, ha[s] explicitly adopted” the learned 

intermediary defense. Lawing v. Univar, USA, Inc., 415 S.C. 209, 226, 781 S.E.2d 548, 557 

(2015). 
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If the Court were to apply the doctrine, it merely provides that “the burden remains on the 

plaintiff to demonstrate that the additional non-disclosed risk was sufficiently high that it would 

have changed the treating physician’s decision to prescribe the product for the plaintiff.” Odovn v. 

G.D. Searle & Co., 979 F.2d 1001, 1003 (4th Cir. 1992). This is a disputed issue of fact, not of 

law. Based on the State’s allegations that Purdue minimized the risks of opioid addiction, falsely 

described addiction as “pseudoaddiction,” misrepresented that long-term opioid use benefited 

patients, failed to disclose the serious risks (including death) attendant to greater doses of opioids, 

and misleadingly promoted OxyContin as providing 12-hour relief (among other 

misrepresentations), the State contends that Purdue’s misrepresentations shaped physicians’ 

decisions to prescribe opioids and patients’ decisions to consume them. 

Purdue also complains that the State has not identified specific doctors who were tricked 

by Purdue’s deceptive practices. As explained above, such evidence is not necessary at the 

pleadings stage. Moreover, this argument merely confirms that Purdue’s Motion is premature. 

“Proximate cause is normally a question of fact for determination by the jury, and may be proved 

by direct or circumstantial evidence.” Gause, 403 S.C, at 150, 742 S.E.2d at 649. That evidence 

is in Purdue’s possession. Indeed, “Purdue can track distribution and prescriptions of its opioids 

down to the retai] and prescriber level. It has detailed data on opioid prescribing and sales.” (Am. 

Compl. § 138.) Thus, the Court should permit the State to pursue its claims and conduct discovery. 

E. The Amended Complaint States a Claim for Purdue’s Repeated and Ongoing 
Violations of the Consent Judgment. 

Purdue’s arguments that it did not violate Section II, Paragraphs 2 and 5 of the 2007 

Consent Judgment should be rejected, as the State sufficiently alleges these violations and there is 

no conflict with the Amended Complaint for the reasons noted above. 

Purdue contends that 21 C.F.R § 202.1, which defines fair balance statements, is limited to 
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“advertisements,” which are defined as including “advertisements in published journals, 

magazines, other periodicals, and newspapers, and advertisements broadcast through media such 

as radio, television, and telephone communications. Purdue argues that none of the promotional 

materials lacking in fair balance were “advertisements.” However, the plain language in the 

Amended Complaint alleges that Purdue’s deceptive marketing scheme included numerous such 

advertisements. (See, eg, Am. Compl. 9{ 49, 67-68, 73-78, 81, 88-89, 96, 107 (various 

publications); Am. Compl. {] 58-60, 90, 97 (CME presentations); Am. Compl. ff 50-51, 5, 136 

(websites)). The 2007 Consent Judgment also uses the term “fair balance,” in referring to any 

“promotion and marketing of OxyContin,” not just advertising. Purdue voluntarily agreed to and 

is legally required to comply with these terms under the plain language of the Consent Judgment. 

(2007 C.J. 7 4). 

Additionally, with regard to the State’s allegations Purdue violated Section Ii, Paragraph 5 

of the Consent Agreement, the Amended Complaint is replete with allegations, which must be 

taken as true for purposes of this Motion, that Purdue understated and downplayed OxyContin’s 

addiction risk. (See, e.g., Am. Compl. fj 40-52.) Further, the Amended Complaint discusses at 

length Purdue’s claims that reformulated OxyContin is safer and less likely to be abused, even 

though it not only lacked support for these claims, but also knew that the drug’s purportedly abuse- 

deterrent features could be readily defeated. Purdue also did not even attempt to address the most 

common route of abuse, oral abuse. (See, e.g., Am. Compl. {ff 127, 133-34.) 

F. The State Has Properly Pled Its Nuisance Claim. 

1. Public Nuisance in South Carolina Is Based on Harm to the Public, and the 

State Need Not Show Property Was Also Harmed to Abate a Public Health 
Epidemic. 

The State does not need to allege injury to property to state a claim for public nuisance, as 

made clear by the case law cited by Purdue. In Strong v. Winn-Dixie Stores, Inc., the Supreme 
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Court defined a public nuisance as follows: “A nuisance is anything which works hurt, 

inconvenience, or damages; anything which essentially interferes with the enjoyment of /ife or 

property.” 240 S.C. 244, 253, 125 S.E.2d 628, 632 (1962) (emphasis added). In Neal v. Darby, 

the.Court reiterated the same standard: “A nuisance is anything which works hurt, inconvenience, 

or damage; anything which essentially interferes with the enjoyment of life or property.” 282 S.C. 

277, 285-86, 318 S.E.2d 18, 23 (Ct. App. 1984). 

The law Purdue cites recognizes that a public nuisance claim is based on and may remedy 

harm to members of the public who are impacted by the nuisance regardless of whether property 

is impacted by the nuisance. In Morison v. Rawlinson, the Supreme.Court found a nuisance existed 

where “constant noise; ... accompanied by frequent breaches of the peace, tend[ed] to shatter the 

nervous system and impair the health of those subjected to it, or coming within its influence, except 

perhaps those actively participating therein.” 193 $.C. 25, 7 S.E.2d 635, 638 (1940). This harm 

was to all persons subjected to or within the influence of the noise and disorderly conduct at issue; 

it did not depend on whether property in the vicinity of the nuisance was also harmed. See id. 

Another case Purdue cites, State vy. Turner, 198 S.C. 487, 18 S.E.2d 372, 374-75 (1942), 

likewise shows that under South Carolina law public nuisance is not limited to property injury. In 

Turner, the Court found a criminal indictment for common nuisance should allege “such facts as 

show that the traverser maintains, promotes, or continues what is noisome and offensive, or plainly 

hurtful to the public, or is a public outrage against common decency or common morality, or which 

tends plainly and directly to the corruption of the morals, honesty and good habits of the people; 

the same being without authority or justification of law.” Jd The Court further cited the. 

oce Blackstone definition: “‘common or public nuisances are offenses against the public order or 

economical regimen of the state, being either the doing of a thing to the annoyance of the king’s 
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subjects or the neglecting to do a thing which the common good requires.” /d. Reinforcing the 

absence of any property-based requirement, the Turner Court also noted that “[ijn Clark’s Criminal 

Law, 2d Ed., Hornbook Series . . . we find: ‘Whatever tends to endanger life, or generate disease, 

and affects the health of the community; whatever shocks the public morals and sense of decency; 

whatever shocks the religious feelings of the community, or tends to its discomfort, is generally, 

at common law, a public nuisance... .’” 

Instead of acknowledging the relevant standard for public nuisance, Purdue wrongly 

attempts to apply the standard for a private nuisance alleged by a private party. Both decisions 

Purdue cites were claims by private parties asserting various trespass, private nuisance, and other 

claims for damage to their private property. See Babb v. Lee.Cty. Landfill SC, LLC, 405 S.C. 129, 

138, 747 S.E.2d 468, 473 (2013); Clark v. Greenville Cry., 313 S.C. 205, 209, 437 S.E.2d 117, 119 

(1993). Moreover, Babb further undermines Purdue’s argument because that decision cites the 

Restatement (Second) of Torts as consistent with South Carolina law. The Restatement section 

cited in Babb, § 821D, is limited to private nuisance claims and irrelevant to the case at hand. 

The Restatement (Second) of Torts discussion of public nuisance, by contrast, is both 

relevant and contrary to Purdue’s position. Under the Restatement (Second) of Torts § 821B, “A. 

public nuisance is an unreasonable interference with a right common to the general public.” 

Restatement (Second) of Torts § 821B (1979). Like the Supreme Court’s formulation in Strong 

and earlier precedent, nothing in this standard is property based. Further, the Restatement explains: 

Circumstances that may sustain a holding that an interference with a public right is 
unreasonable include the following: 

(a) Whether the conduct involves a significant interference with the public health, 
the public safety, the public peace, the public comfort or the public convenience, or 

(b) whether the conduct is proscribed by a statute, ordinance or administrative 
regulation, or 
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(c) whether the conduct is of a continuing nature or has produced a permanent or 
long-lasting effect, and, as the actor knows or has reason to know, has a significant 

effect upon the public right. 

Restatement (Second) of Torts § 821B (1979). These circumstances, once again, are based on 

harm to the public; they are not restricted to property damage. Under Purdue’s theory, the State 

could not seek to abate “a significant interference with the public health” or with “the public 

safety” unless it could also show property damage. This is not the law in South Carolina. 

Purdue also misconstrues the applicability of Overcash v. S.C. Elec. & Gas Ca., 364 S.C. 

569, 614 S.E.2d 619 (2005). In Overcash, the Court found individuals must have a special injury 

to assert a public nuisance claim, holding “[t]he special or particular injury requirement necessary 

for an individual to maintain a cause of action for public nuisance is satisfied only by injury to the 

individual's real or personal property.” 364 S.C. at 575, 614 S.E.2d at 622. The special injury rule 

is premised on the understanding that, “[w]hile a public nuisance cause of action can be used to 

remedy harms suffered by the public generally, typically only the State may assert this cause of 

action.” Carnival Corp. v. Historic Ansonborough Neighborhood Ass’n, 407 S.C. 67, 78, 753 

S.E.2d 846, 852 (2014). This special-injury requirement is a standing requirement for private 

parties. No South Carolina court at any level has applied the special injury requirement to actions 

by the State. The State has authority to protect the public health through this public nuisance 

action. 

Finally, courts outside of South Carolina have applied the common law public nuisance 

doctrine to permit actions in similar circumstances. See, e.g., County of Santa Clara v. Atlantic 

Richfield Co., 137 Cal.App.4th 292, 306 (2006) (holding that plaintiffs “have adequately alleged 

that defendants are liable for the abatement of this public nuisance” by alleging that defendants 

“promot[ed] lead paint for interior use even though defendants had known for nearly a century that 
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such a use of lead paint was hazardous to human beings”); James v. Arms Tech., Inc., 359 N.J. 

Super. 291 (App. Div. 2003) (denying motion to dismiss public nuisance claim against gun 

manufacturers and gun distributors or retailers); Cincinnati v. Beretta U.S.A. Corp., 95 Ohio St. 

3d 416, 419, 768 N.E.2d 1136, 1142 (Ohio 2002) (holding that “a public-nuisance action can be 

maintained for injuries caused by a product if the facts establish that the design, manufacturing, 

marketing, or sale of the product unreasonably interferes with a right common to the general 

public”). The harm alleged by the State in its Amended Complaint includes a rising tide-of opioid 

addiction, overdose, and death, as well as increased crime, the breakup of families, the targeting 

of vulnerable populations, such as the elderly and veterans, and injuries from which even infants 

are not exempt. (See, e.g., Am. Compl. Jf 20-22, 149-175). Purdue’s tactics in creating and 

capitalizing on a public health epidemic are. abatable through a public nuisance action. 

2. The State Alleges Unauthorized Conduct in Support of its Public Nuisance 
Claim. 

cit4 Purdue argues that “‘[nJothing is a public nuisance which the law itself authorizes.’” 

(Motion at 33 (citing Brading v. Cty. of Georgetown, 327 §.C. 107, 115, 490 S.E.2d 4, 8 (1997)).) 

However, the Amended Complaint is replete with allegations describing how Purdue’s conduct 

violated South Carolina law and created a public nuisance, as described above. Purdue’s unlawful 

conduct is not excused by physicians writing prescriptions for opioids, as the statutes so permitting 

do not address any conduct by drug manufacturers and certainly do not authorize Purdue to mislead 

physicians regarding the risks and efficacy of its opioid products. 

G. The Amended Complaint Properly Pleads the State’s Unjust Enrichment Claim. 

Purdue asserts that the State was required to allege it had “no adequate remedy at 

law” in pleading a claim for unjust enrichment. (Motion at 34.) While the State’s recovery 

on this claim may ultimately depend on whether adequate remedies at law exist, this is a 
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matter proof rather than of pleading. All of the required elements of the unjust enrichment 

claims are alleged in the Amended Complaint. See Inglese v. Beal, 403 S.C. 290, 297, 742 

S.E.2d 687, 691 (Ct. App. 2013). Purdue’s real complaint seems to be that the State has 

alleged both legal and equitable claims in the same action, which is entirely proper. 

Til. Conclusion 

For the reasons set forth above, the State respectfully requests that Purdue’s Motion be 

denied, 

Respectfully submitted, 

March 2, 2018 

  

Alan Wilson (S.C. Bar No. 71754) 

Attorney General 

Robert D. Cook (S.C. Bar No. 1373) 
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Rebecca McCormack (S.C. Bar No. 101302) 

Assistant Attorney General 

OFFICE OF THE ATTORNEY GENERAL 

29

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2024 Jan 05 9:10 A

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

1003975



Post Office Box 11549 

Columbia, South Carolina 29211 

(804) 734-3970 

Linda Singer (pro hac vice) 

David A, Benner (pro hace vice) 

MOTLEY RICE LLC 

401 9" St. NW, Suite 1001 

Washington, DC 20004 

(202) 232-5504386-9626 

Joseph F. Rice (S.C. Bar No. 4710) 

Marlon E. Kimpson (S.C. Bar No. 17042) 

Lisa M. Saltzburg (S.C. Bar No. 78505) 

MOTLEY RICE LLC 

28 Bridgeside. Blvd. 

Mount Pleasant, South Carolina 29464 

(843) 216-9000 

Paul R. Thurmond (S.C. Bar No. 70248) 

Michael A. Timbes (S.C. Bar No. 69730) 

THURMOND, KIRCHNER & TIMBES, PA 

210 Newberry Street, NW 

Aiken, South Carolina 29801 

(843) 937-8000 

James E, Smith, Jr. (S.C. Bar No. 8733) 

JAMES E. SMITH, JR., PA 

1422 Laurel Street 

Columbia, South Carolina 29201 

(803) 933-9800 

30

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2024 Jan 05 9:10 A

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

1003975



CERTIFICATE OF SERVICE 

  
I hereby certify that this 2°4 day of March, 2018, I served a copy of THE STATE OF 
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EVENT ID/DOCUMENT ID: 72753682 

EVENT TYPE: Under Submission Ruling 

  

APPEARANCES 

  

There are no appearances by any party. 

The demurrers filed by defendants were all argued January 26, 2018. At the hearing, the court advised 
counsel that none of the documents the parties asked this court to judicially notice had been received by 
the court. Counsel subsequently electronically filed the documents and each side provided the court 
with thumb drives containing those documents. The court received the last set of documents on 
February 2, 2018, and the demurrers were taken under submission on that date. 

The court now rules as follows: 

All demurrers are overruled. Defendants have 45 days to answer. 

The parties did not ask this court to take judicial notice of facts; rather, they sought judicial notice of 
more than 2,000 pages of documents. Having carefully reviewed the requests for judicial notice, the 
Fourth Amended Complaint, and all the demurrers, this court has determined no purpose can be served 
by taking judicial notice. Even as to those matters where judicial notice may be required, this court is not 
required to consider them in ruling on the demurrers. (SforMedia inc. v. Superior Court (1999) 20 
Cal.4th 449, 457 , fn. 9 ["In ruling on a demurrer, a court may consider facts of which it has taken judicial 
notice. (Code Civ. Proc., Section 430.30, subd. (a).) This includes the existence of a document. When 
judicial notice is taken of a document, however, the truthfulness and proper interpretation of the 
document are disputable"].) Moreover, as the Court of Appeal has held, "[A] court ruling on a demurrer 
cannot decide a question that may depend on disputed facts by means of judicial notice. (Fremont 
Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 115, 55 Cal.Rptr.3d 621.) Ona 
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CASE TITLE: The People of the State of California, CASE NO: 30-2014-00725287-CU-BT-CXC 
acting by and through Santa Clara County Counsel Orry 

demurrer a court’s function is limited to testing the legal sufficiency of the complaint. [Citation.] A 
demurrer is simply not the appropriate procedure for determining the truth of disputed facts. [Citation.] 
The hearing on demurrer may not be turned into a contested evidentiary hearing through the guise of 
having the court take judicial notice of documents whose truthfulness or proper interpretation are 
disputable. . . . [JJudicial notice of matters upon demurrer will be dispositive only in those instances 
where there is not or cannot be a factual dispute concerning that which is sought to be judicially noticed." 
(Richtek USA, Inc. v. uP! Semiconductor Corporation (2015) 242 Cal.App.4th 651, 660.) 

  

The court minutes of January 26, 2018, are corrected nunc pro tunc as follows: The sentence, 

"Demurrer as to the UCL cause of action is sustained only insofar as the People of the State of 
California” is stricken. 

The clerk is directed to electronically serve all counsel with a copy of this minute order. 
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A ~ACTICAL TREATISE 
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THE LAW OF NUISANCES 
I1' TBJ:IR 

VARIOUS FORMS; 

INCLUDI1'Q 

REMEDIES THEREFOR AT LAW AND IN EQUITY. 

BY H. G. 'YQ.00, 
ATrOMBT AND Cou~a AT LAW. 

ALB_ANY, N. Y . 
.TOHN D. PARSONS, .Ts., PUBLISHER. 

1875. 
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PREFACE. 

I can assnre the profession that it is with no small degree 

of trepidation that I submit this work to their criticism. But, 

whatever may be the reception with which it meets at their 

bands, I have the consciousness that I have labored earnestly, 

faithfully and honestly to make it a work worthy their patronage 

and favor. That it is not free from faults, I am fu1ly aware, 

but it must be remembered that I was a pioneer in this "wi1der

ne,ss" of law, with no compass to guide me, but left to find my 

way through the entangled mass, as best I might. No work 

upon the subject has previously been written, and, whi1e there 

are numerous works in which a single chapter is devoted to the 

subject, yet, in every instance, I have found those chapters worse 

than useless, as affording any light upon the subject. They 

are necessarily superficial views of the subject, and calculated 

to mislead, rather than to serve as a guide. 

I bav~ examined most of the decided cases bearing upon the 

variom branches of the subject in the reports of the courts, both 

of this country and England, that were within my reach. I 

believe that none of any importance have escaped my attention. 

If BO, it has been through inadvertence, and not design. 

That the work may be found useful, both to the student and 

practicing, lawyer, is my earnest wish, and, if I have failed to 

grasp the subject with that vigor, or to set it forth with the 
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iv PREFACE, 

dearness desirable, I have the satisfaction of knowing that I 

have at least cJeared the way for some abler and more vigoroua 
writer, who may hereafter take up the subject. 

ALBANY, N. Y., April, 12, 1875. 
H. G. WOOD. 

NoTE. - Since this work went to press, the Supreme Court of Illinois, 
in the case of Stone v. TM F. P. cf N. W. R. R. Co. (Am. Law Times, Toi. 
2, p. 54), have held that a railroad company which, in the operation of its 
road, casts smoke, dust or cinders over or upon the estate of one whoee 
lands have not been taken for the construction of its road, is liable for all 
damages resulting therefrom, whether to the property itself or its comforta
ble enjoyment. This doctrine conflicts with Brarul v, Hammerttmith B. R. 
Co., 4 H. L. Cas. 451, but it is sustained by substantial justice, and reats 
upon sound principles. See, also, Eaton v. Boston, CoM01'd cf Haine R. R. 
Co., 51 N. H. 504, where, in effect, a aimilar doctrine ia held. 

H. G. W.. 
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PUBLIO NUISANCES. 89 

courts were established. The learned judges must have lost 
sight entirely of the principles controlling this class of wrongs. 
If any servant in the course of my employment, but without my 
knowledge, and even contrary to my orders, creates a public nui
sance, as by obstructing a public highway, or polluting the waters 
of a stream, I am liable therefor civilly and criminally, even 
though in the view of the learned judge I could in no sense be 
said to have done the act.' In Re:» v. Medley, 6 C. & P. 292, the 
directors of a gas company were held liable upon an indictment 
for acts done by their superintendent and engineer under a gen
eral authority to manage the works, although they were person
ally ignorant of the particular plan adopted, and which was a 
departure in fact from the one originally agreed upon, and when 
they supposed that the original design was being carried out. 
DENMAN, C. J., said: "It-seems to me both common sense and 
law! that if persoM, for their own advantage, employ servants to 
conduct works, they must be answerable for what is done by those 
servants." 

Sxc. 31. Thus, it will be seen that it is not necessary, in order 
to charge a person with criminal liability for a nuisance, that he 
should commit the particular act that creates the nuisance; it is 
enough if he contributes thereto either by his act or neglect, 
directly or remotely. If a landlord lets his premises to another 
in a populous neighborhood, to be used for a slaugh~er-house or 
other noxious trade, he is jointly liable with the tenant, both 
civilly and criminally, for the consequences thereof. Why then 
is he not equally liable as a keeper of a bawdy house, when he 
lets his premises for that purpose, and thereby creates a nuisance¥ 
He clearly is, both upon principle and authority.• 

SEO. 32. It has sometimes been thought by people in some sec
tions of the country, that nuisances of this character can be abated 
by the acts of persons living in their vicinity, and offended thereby 
as much as any other. But this is a serious mistake. No nui
sance, whose effect is merely moral, can be abated except by the 

1 Commonwealth 11. Gillespie, 7 B. & 1 Pedley's Case, 1 Ad. & E. 822; 28 
R. (Penn.) 439; Rex"· Dixon, 8 M. & S. Eng. Com. Law, 220; Commonwealth 
11; Rex "· Medley, 6 Car. & P. 292; 11. Park, 1 Gray (Mass.), 558; Common-
Regina "· Same, 6 C. & P. 298. wealth"· Mayor, 6 Dana (Ky.), 298. 
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72 PUBLIC NUISANCES. 

mon-law offense, it would seem that this would be regarded as a 
defense, where the parties are competent to contract marriage, for 
at common law such cohabitation would create the relation of 
husband and wife. But this could not be held where the par
ties, or either of them, are incompetent to marry. However, 
these offenses are regulated by legislation, and resort to an indict
ment for the common-law offense will seldom be had. 

SEC. 69. So, too, all obscene pictures, prints, books or devices 
are common nuisances, and any person having them in his or her 
possession for the purposes of exhibition or sale may be indicted 
therefor at common law, because they are clearly in derogation of 
public morals and common decency.' 

ACTS AFFECTING HEALTH. 

SEC. 70. It is a public nuisance, for a person afflicted with an 
infectious or contagious disease, to expose himself in a public 
place, whereby the health of others is jeopardized.' So, too, it is 
an offense of the same character for a person to expose one 
afflicted with such a disease in a public place.' So, too, a hospital 
for the reception and treatment of patients with contagious dis
eases, established in a public place, is a public nuisance, and 
indictable as such.' So a depot for the landing of emigrants in a 
public place, near to places of business or private residences, is a 
public nuisance.• So, too, it is a public nuisance for a person to 
take a horse afflicted with glanders or other infectious diseases 
into a public place, particularly to water it at a public watering 
place.' But a person sick in his own house, or in a room .in a 
hotel, is not a nuisance.' Nor is it a nuisance for a person to use 
his own premises for a hospital for the treatment of horses or 
cattle affected with contagious disease;;;, or to pasture sheep upon 
his own premises affected with foot rot.• But it would be au 

1 Commonwealth "'· Holmes, 17 Mass. 
836; Commonwealth 1'. Sharpless, 2 S. 
& R. (Penn.) 91. 

1 Rex"'· Vantadillo, 4 !'ti. &•S. 78. 
1 Rex 1J. Burnett, 4 M. & S. 472; Rex 

1'. Sutton, 4 Burr. 2116; 1 Russ. on 
Crimes, 113. 

'Rex 1'. Vantadillo, 4 M. & S. 78; 
Wolcott "· Mellick, 3 Stockt. (N. J.) 
809. 

6 Brower 1'. New York, 8 Barb. (N. 
Y.) 284. 

•.Mills"'· Railroad Co.,2 Rob. (N. Y.) 
326; Barnum v. Van Dusen, 16 Conn. 
200 (sheep afflicted with foot rot). 

'Mills 11. Railroad Co., 2 Rob. (N. Y. 
Sup. Ct.) 326. 

8 Fisher r.. Clark, 41 Barb. (:S. Y. Sup. 
Ct.) 329. 
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PUBLIO NUISANCES. 73 

indictable offense for a person to take sheep affected with foot rot 
to a public fair or other public place where the disease would be 
likely to be communicated to the sheep of many persons. 

SEO. 71. So it is a public nuisance for a person to sell diseased 
or corrupted meat, or unwholesome or adulterated foods or drinks 
of any kind deleterious to health.' In order to constitute the 
offense, the meat, food, or drink must be of such a noxious, 
unwholesome and deleterious quality as to be injurious to health 
if eaten.• Hnt it has been held that it is not necessary to set 
forth in the indictment that the articles were sold to be eaten.• 
fa order to make out the offense it is necessary to show that 
the person knew that the provisions were diseased or adulterated, 
although the taint or adulteration is imperceptible to the senses, 
and produces no perceptible injury to the health of those con
suming it.• Knowledge of the diseased condition of meat, or of 
the noxious and unwholesome quality of food, may be inferred 
from circumstances. 

Thus in Goodrich v. Peopu, 5 E. D. Smith (N'. Y.), 549, 
it was held that the jury might infer guilty knowledge on the 
part of the respondent, from the fact that he knew that the 
abscess or the sore in the head of the cow (for the selling of the 
meat of which he was indicted) had existed and been increasing 
several months, and that he was liable, even though the taint was 
imperceptible to the senses, and produced no apparently injurious 
consequences to those who ate it. In Re';IJ v. Dixon, 3 Maule & 
Selwyn, 11, the respondent was convicted on an indictment for 
selling bread in which alum was mixed, and it was held that he 
was chargeable, even though the bread was mixed by his servants, 
88 it would be presumed that the adulteration was made with his 
knowledge and by his directions. 

SEc. 72. A public exhibition of any kind that tends to the 
corruption of morals, to a disturbance of the peace, or of the 

1 State"· Smith,3 Hawks. 376; State 
"· Norton, 2 Iredell (N. C.),40; Good
rich "· People, 2 Parker's Crim Rep. 
(N. Y.) 622; Goodrich "· People, 5 E. 
P. Smith (N. Y.), 549 ; Rex "· Dixon, 8 
M. & S. 11 ; Daly "· Webb, 4 Irish R. 
(C. L.) 309. 

10 

1 State "· Norton, 2 Iredell (N. C.), 
40; State v. Smith, 8 Hawkins (N. <J.), 
878. 

3 Uoodrich "· People, 8 Parker's 
Crim. Hep. (N. Y.) 622. 

'Goodrich 1'. People, 5 E. D. Smith 
(N. Y. C. P.),549. 
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PUBLIC NUISANCES. 75 

to the injury, which, being instantaneous, extends alike to prop
erty and persons within its reach. The destructiveness of these 
agents results from the irrepressible gases, once set in motion, in
finitely more than from fires which might ensue as a consequence. 
Persons and property in the neighborhood of a burning building! 
let it burn ever so fiercely, in most cases have a chance of escap
ing injury. Not so when explosive forces instantly prostrate 
every thing near them, as in the instances of powder, nitro-glycer
ine, and other chemicals of an explosive or instantly inflammable 
nature." And in this case ( Weir v. Kirk), the erection of a 
powder magazine, intended for the reception of large quantities 
of powder, on the line of a public highway over a half mile dis
tant from the plaintiff's residence, was enjoined. Thus it will be 
seen that the fact of negligent keeping is not regarded as an ele
ment. The fact of its pre:-,ence in a locality where it may result 
disastrously is sufficient. 

SEc. 74. Any thing that creates unnecessary alarm or anxiety 
in the public mind, such as the publication of false reports of an 
intended invasion, or of the reported presence in a community of 
a child-stealer, which is calculated to disturb the public mind and 
create false terror or anxiety, is a public nuisance, and was so held 
in CommonweaUh v. Cassidy, 6 Pbila. R. (Penn.) 82. In that 
C88e a false hand-bill was circulated, cautioning the public to look 
out for •child-stealer, who was represented to be a black woman, 
and then in the city, and fully describing her. The statement 
was wholly false, but naturally created great alarm in the city. 
The person circulating the bills was indicted therefor as for a 
public nnisance, and the court held that the indictment would 
lie, "that mental anxiety, induced from any cause, is a fruitful 
source of bodily disease, as well as of death itself, and any false 
publication, calculated unnecessarily to excite it, is a public nui
sance." 

SEc. 75. There are, in addition to the matters previously named 
in this chapter, a multitude of uses of property that are indict
able as public nuisances; but, as these matters will be specifically 
treated in other chapters of this work, it will be unnecessary to 
treat of them in ~tenao here. All obstructions of a highway, or 
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PRIVATE NUIBAliCES. 143 

principle, a loaded gun is regarded as a nuisance, and any per
son who, by its use in a public place, injures another, is liable 
therefor. So, too, if he intrusts it to an incompetent person he 
is liable for all the consequences that result therefrom ; or if he 
leaves it exposed in a careless situation where others are liable to 
come in cont.act with it, he is liable if actual injury results there
from.' The rule in reference to such injuries is, that if the 
wrong and legal damages are known by common experience to 
be the natural and ordinary sequence of an act, and that damage, 
naturally, according to the ordinary course of events, follows the 
wrong, the wrong and damage are sufficiently concatenated, as 
cause and effect to support an action.• In Vatnderburgh v. 
Ti"11,(1qj, 4 Denio (N. Y. S. C.), 464, the defendant had a quarrel 
with a boy, and picking up a pick-axe pursued him through 
the street, and the boy, to escape from hie; pursuer, rau into 

. a wine store, and upset a cask of wine. In an action 
against the pursuer, it was held that he, and not the boy, was 
liable for the damage. In Scott v. Shepard, 3 Wilson, 403, t.he 
defendant threw a lighted squib into the market house, in the 
market place, during a fair, and the squib falliiig upon a ginger
bread stall, the stall-keeper, for his own protection, threw it 
across the market place, where it fell upon another stall, -where it 
was thrown off and exploded near the plaintiff's eye, and blinded 
him. DEG.RAY, C. J., in delivering the opinion of the court, 
aaid: "All the injury was done by the first act of the defendant; 
that, and all the intervening acts, are to be treated as only one 
act" 

S1:0. 143. There are a class of nuisances that arise from an 
interference, by force or fraud, with the free exercise of another's 
trade or occupation, by preventing persons by threats from 
trading with the plaintiff,' or by posting placards in the vicinity 
of the plaintiff's place of business, calculated to bring the plain
tiff into contempt and to prevent people from trading with him,• 

1 Illidge "· Goodwin, Ii C. & P. 190; 
L·rnch "· Nordin, 1 Q. B. 29; Scott "· 
Siiepard, 8 Wll11. 400. 

2 Gerhard "· Bates, 2 Ell. & Bl. 
480. 

• Tarleton •· McGamley, Peake, 270 ; 

Bell "· Midland R. R., 80 L. R. 278: 
Sprin~ead Spinning f',0. 1'. Riley, L. 
R., 6 ~ - Cas. 551: Keeble t7. Hecker
in Gill, 11 East, 576 n. 

'Gilbert t1. Mickle, 4 Band. Ch. (N. 
Y.) 357. 
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PRIVATE NUISANCES. 147 

there kicked a child who was lawfully in the highway. The 
court held that the defendant could not be made responsible for 
the injury unless he was aware that the horse was likely to com
mit such acts. But the doctrine of this case does not commend 
itself to courts or the profession, as being consistent with reason 
or sound policy. The horse was unlawfully in the highway, 
the child was lawfully there, and there seems to be no good 
rea..."On why the owner or keeper of the horse should not be re
sponsible for the injuries inflicted upon the child while so un
lawfully at large. J udgc REDFIELD, in an article entitled" Recent 
developments in En~lish Jurisprudence," 4 Am. Law Reg. (N. S.), 
pp. 140-1, severely criticises this case, and gives it, as his opinion, 
that knowledge of the propensities of the horse, under such cir
cumstances, is not essential to fixing liability for injuries inflicted. 

SEc. 148. While a man may keep horses affected by glanders 
or other contagions diseases upon his own premises, yet he has 
not a right to allow them to go at large in the street, or to drink 
at public watering places ; and if he does do so he is answerable 
as for a nuisance to any person sustaining damage therefrom.' 
And for a person to sell a horse affected with glanders, knowing 
it be so affected, is so far a fraud and opposed to sound policy 
that he may be made liable, even though there be no w11r
ran ty .1 A person may keep horses afflicted with glanders upon 
l1is own premises, or sheep afflicted with the foot-rot, but be must 
keep them there at his peril; for, while he will not be liable for 
a spread of the disease therefrom among his neighbors' horses 
or sheep so long as he keeps them on his own land, yet if they 
escape upon the land of another, he will be liable for all the 
damage from a spread of the disease resulting from their escape.• 
But this is only the case when the duty is imposed upon him to 
fence the lands. When the duty to fence is upon another, or 
when the lands are left common, he is only bound to give those 
interested notice of the diseased state of his cattle and flocks, and 
that he intends to turn them into his pastures.• 

1 Mills "· N. Y. & H. R. R. Co., 2 
Bob. (N. Y. Sup. Ct.) 326. 

' Blakemore "· Bristol & Ex. R. R. 
Co., 8 Ell. & Ell. 1051 ; Anderson 11. 
Buckion, 1 Str. 1112. 

1 Fisher 11. Clark, 41 Barb. (N. Y. 
Sup. Ct.) 829; Anderson 11. Buckton, 1 
Btr. 192. 

•Walker"· Herron, 22 Tex. M. 
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§ 87 
BASIS OF LIABILITY 573 

edy for it lies in the hands of the individual 
whose rights have been disturbed. ,A public 
or common nuisance, on the other hand is a 

' species of catch-all criminal offense,. consist-
ing of an interference with the.-.r.!_ghts of the 
community at large, 16 which may include 
anything from the obstruction of a highway 
to a public gaming-house or indecent ex
posure.17 As in the case of other crimes, 
the normal remedy is in the hands of the 
state. The two have almost nothing in com
mon, except that each causes inconvenience 
to someone, 18 and it would have been for-

16. Salmond, Law of Torts, 8th Ed. 1934, 233. "Pub-
lic nuisances may be considered as offenses against 
the public by either doing a thing which tends to 
the annoyance of all the King's subjects, or by ne
glecting to do a thing which the common good re
quires." Russell, Crimes and Misdemeanors, 8th 
Ed. 1923, 1691. 

17. A very good case on the distinction between the 
two is Mandell v. Pivnick, 1956, 20 Conn.Sup. 99, 
125 A.2d 175, which found neither. Plaintiff was 
injured by a defectively installed .awning on defend
ant's building. It was held that no private nui
sance was pleaded, because there was no allegation 
of any interference with rights in land; and . no 
public nuisance, because there was no al:ega~10n 
that the awning interfered with the pubhc high
way, or with plaintiff's rights as a member of the 
general public. 

In accord is Radigan v. W. J. Halloran Co., 1963, 9_7 
R.I. 122, 196 A.2d 160 (personal injury from neglI-
gent operation of a crane). . 

. re not in reahty 18 "Public and private nuisances a . 
· us at all There 1s no 
two species of the . s~e gen the crbne of keeping 
generic concept _which rnclud:s the tort of allowing 
a common gammg-house ~: land of a neighbor." 
one's trees to overhang 
Salmond Law of Torts, 8th Ed. 1934• 233· t 

' . ·t has been asked, connec s 
"What generic conception, 1 ho is a common 

. . l'ke the woman w 
pubhc nuisances 1 uib with private 

h b who fires a sq , 
scold, or t e oy . th ancient lights of a 
nuisances like blockmg up_ e the piano? The 
building or excessive playmg 0

~ is inconvenience, 
only link which_ we can_ su!g1: probably the best 
and loose as this term is, te be the ground of 
that can be offered. ~t any r~h: distinction itself 
the distinction what it may, d arting from settled 
cannot be cast aside wit~out inep not only the fact 

. 1 and 1gnor g 
legal termmo ogy: become a private one 
that a public nuisance . maly nsequence of the dis• 

Y practica co . 
but also the ver bl' nuisance is a crime 
tinction which is t~at a ~: a

1
~ort." Winfield, Law 

while a private nuisance 
of Tort, 1937, 466. 

tunate if they had been called from the be
ginning by different names. Add to this the 
fact that a public nuisance may also be a 
private one, when it interferes with the en
joyment. of land,19 and that even apart from 
this there are circumstances in which a 
private individual may have a tort action for 
the public offense itself,20 and it is not diffi
cult to explain the existing confusion. 

If "nuisance'~ is to have any meaning at 
all, it is necessary to dismiss a considerable 
number of cases 21 which have applied the 
term to matters not connected either with 
land or with any public right, as mere aber
ration, adding to the vagueness of an already 
uncertain word. Unless the facts can be 
brought within one of the two categories 
mentioned there is not, with any accurate 
use of the term, a nuisance.22 

87. BASIS OF LIABILITY 

Another fertile source of confusion is the 
fact that nuisance~!!.~ of tort liability. 
rather 1;!!fill .! ~ of tortious ~onduct. It 
has reference to the interests invaded, to the 
damage or harm inflicted, and not to any 
particular kind of act or omission which has 
led to the invasion.23 The attempt frequently 
made to distinguish between nuisance and 
negligence,24 for example, is based upon an 
entirely mistaken emphasis upon what the 
defendant has done rather than the result 

19. See infra, p. 589. 

20. See infra, p. 586. 

21. For example, Carroll v. New York Pie Baking 
Co., 1926, 215 App.Div. 240, 213 N.Y.S. 553. 

22. Mandell v. Pivnick, 1956, 20 Conn.Sup. 99, 125 A. 
2d 175; Dahlstrom v. Roosevelt Mills, Inc., 1967, 27 
Conn.Sup. 355,238 A.2d 431. 

23. Restatement of Torts, Scope and Introductory 
Note to chapter 40, preceding § 822; Peterson v. 
King County, 1954, 45 Wash.2d 860, 278 P.2d 774. 

24. See Hogle v. H. H. Franklin Mfg. Co., 1910, 199 
N.Y. 388, 92 N1E. 794; Bell v. Gray-Robinson_ C~nst. 
Co., 1954, 265' Wis. 652, 62 N.W.2d 390; Wmf1eld, 
Law of Tort, 5th Ed. 1950, § 138; Lowndes, Con
tributory Negligence, 1934, 22 Geo.L.J. 674, 697; 
Note, 1915, 1 Corn.L.Q. 55. 
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574 \-• ., ~ l".lP!SA-N_CE Ch. l{i 

whic~ has ~opo;-Yed, an<:} .f01;gets .. ~91~p~etely (,) ·'.Apy or the three types ,of copduct ma~ r~~ 
the well established . fact that neglige~ce is ·suit i'n''liability for a private nuisance.30 By 
merely one type ·of c<;mduct which may give 'far the greater number of such nuisances a.re 
rise to a nuisance.25 1he same is true as to intentional. Occ~sionally they proceed from 
the attempted distinc~ion between nuisance a malicious desire to do harm for its own 
and strict liability for abnormal activities, sake; 31 but mo:r:e often they are intentional 
which has plagued the· English 26 as well as merely_ in the ' sense that the d~fen~ant has 
the A1!1erican courts. created or continued the condition' c~using 

Again the confusion. is largely historical. the nuisance with full knowledge that the 
Early cases of private nuisance seem to have harm to the plaiI)tiff's interests is substanti
assumed that the defendant was strictly lia- ally certain to follow. 32 Thus a defendant 
ble, and to have made no inquiry as to the who continues to spray chemicals ' into the 
nature of his conduct. As late as 1705, in a air after he is notified that they are blown 
case where sewage from the defendant's privy onto the plaintiff's land is to be regarded as 
percolated into the cellar of the plaintiff's intending that result,33 and the same is true 
adjoining house, Chief Justice Holt consid- when he knows that he is contaminating the 
ered it sufficient that it was the defendant's plaintiff's w,~.ter supply with his slag refuse,34 

wall and the defendant's filth, because "he or that blown sand from the land he is im
was bound of common right to keep his wall proving is ruining the paipt on the plaintiff's 
so his filth would not damnify his neigh- house. 35 If there is no reasonable justifica
bor." 27 Over a period of years the general 
modifications of th~ theory of tort liability 
to which reference has been made above 28 

have· included priva~e nuisance. Today .lm
hility for nuisance may rest upon an inten
tional invasion of the plaintiff's interests, or 
a negligent one. or conduct which is abnor'." 
mal and out of place in its surroundings, and 
so falls fairly within the principle of strict 
liability. With very rare exceptions, there 
is no liability unless the case can be fitted 
into one of these familiar categories.29 

25. See infra, notes 37-44. 

26. See Winfield, Law of Tort, 5th Ed.1950, § 143; 
Newark, The Boundaries of Nuisance, 1949, 65 L.Q. 
Rev. 480. 

27. Tenant v. Goldwin, 1705, 1 Salk. 360, 91 Eng.Rep .. 
314, adding, "and that it was a trespass [the action 
was on the case] on his neighbor, as if his beasts 
should escape, or one should make a · great heap 
upon his ground, and it should tumble and fall 
down upon his neighbor's." See also Sutton v, 
Clarke, 1~15, 6 T1;lunt. 29, 44, 128 Eng.Rep. 94/J ; 
Humphries ;V, Gousins, +877, 2 C.P.D. 239, 46 L.J.C. 
P. 438. 

28. Supra, p. 17. See, 8 Holdsworth, History of 
English Law, 2d Ed. 1937, 446-459. ,. 

1> • • 

29. Wright v. ·. Masonite Corp., M.D. N.C.1965, 237 F. 
Supp. 129 affirmed 368 F.2d 661, cert. denied 386 
U.S. 934; Power v. Village of Hibbing, 1930, 182 

Minn. 66, 233 N.W. 597; Schindler v. Standard Oil 
Co. of ind.; 1921, 207 Mo.App. 190, 232 s. w~ 735 ; 
Rose v. Socony Vacuum Corp., 1934, 54 R.-I. 411, 173 

. A. 627; Ettl v. Land & Loan Co., 1939, 122 -N.J.L. 
401, 5 A.2d 6'89. '1 · 

~ I _l -

30. See 4he ex<;~I1ent. discussion in .Taylor v. City of 
Cincinnati, 1944, 143 Ohio St. · 426, 55 N.E,2d 724. 
Also Rose v. Standard _Oil- Co. of N. Y.i ;1936, -56 R. 
I. 272, 185 A. 251, reargument denied, 1936, 56 R.I. 
472, 188 A. 71. 

31. See for example the spite fence cases, infra, p. 
598. Also Medford v. Levy, 1888, 31 W.Va. 649, 8 
S.E. 302; Smith v. Morse, 1889, 148 Mass. 407, 19 
N.E. 393; Christie v. Davey, [1893] 1 Ch. 316; Hol
lywood Silver Fox Farm v. Emmett, [i936] 2 K.B. 
468; Collier v. E~st, 1941, 31 Del.Co., Pa'., 49. See 
Friedmann, Motive in the English Law of Nuisance, 
1954, 40 Va.L.Rev. 583. 

32. See supra, § 8. 

33. Vaughn v. Missoul'i Power & Light Co., Mo.App. 
1935, 89 S.W.2d 699; , Smith v. Staso Milling Co., 2 
Cir. 1927, 18 F.2d 736; Jost v. Dairyland Power 
Cooperative, 1969, 45 Wis.2d 164, 172 N.W.2d 647. 
Cf. Morgan v. High Penn Oil Co., 1953, 238 N.C. 
185, 77 S.E.2d 682 ; E. Rauh & Sons Fertilizer Co. 
v. Shreffler, 6 Cir. 1943, 139 F .2d 38. See Note, 
1955, 8 Vand.L.Rev. 921. 

34. Burr v. Adam Eidemiller, Inc., 1956, 386 Pa. 416, 
126 A.2d 408. 

" 
35. Waters v. McNearney, 1959, 8 App.Div.2d 13, 185 

N.Y.S·.2d 29, affirmed, 1960, 8 N.Y.2d 808, ,202 N.Y. 
S.2d 24, 168 N.E.2d 255. 
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Clerk of the Superior Court 
*** Electronically Filed *** 

10/29/2020 8:00 AM 
SUPERIOR COURT OF ARIZONA 

MARICOPA COUNTY 

CV 2019-003439 
CV 2019-010792 
CV 2019-013252 
CV 2019-014760 
CV 2019-015233 
CV 2020-000576 
CV 2020-001434 

10/28/2020 

Docket Code 926 Form V000A Page 1 

CLERK OF THE COURT 
HONORABLE ROGER E. BRODMAN M. Corriveau

Deputy

CITY OF SURPRISE J CHRISTOPHER GOOCH 

v. 

ALLERGAN P L C, et al. 

JENNIFER JOAN AXEL 
BRADLEY J JOHNSTON 
JOHN J KASTNER JR. 
WILLIAM G KLAIN 
ANDRE H MERRETT 
COLE SCHLABACH 
J STEVEN SPARKS 
JON D WEISS 
MEGAN ELIZABETH GAILEY 
NATHAN D MEYER 
JAKE D CURTIS 
FREDERICK M CUMMINGS 
DARRELL E DAVIS 
GREGORY ALAN DAVIS 
JOHN C KELLY 
JEFFREY A GOLDBERG 
RYAN J LINDER 
AARON T LLOYD 
RYAN J LORENZ 
ROGER N MORRIS 
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SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

CV 2019-003439 et al. 10/28/2020 

Docket Code 926 Form V000A Page 2 

UNDER ADVISEMENT RULING 

The following Motions to Dismiss are pending before the Court: 

1. Manufacturer Defendants’ Motion to Dismiss filed in CV2019-010792 (City of
Glendale – lead case) on March 4, 2020;

2. Manufacturer Defendants’ Motion to Dismiss filed in CV2019-015233 (City of
Prescott) on March 6, 2020;

3. Manufacturer Defendants’ Motion to Dismiss filed in CV2020-000576 (Pinal
County) on March 6, 2020;

4. Manufacturer Defendants’ Motion to Dismiss filed in CV2020-001434 (County of
Apache) on March 6, 2020;

5. Manufacturer Defendants’ Motion to Dismiss filed in CV2019-003439 (City of
Surprise) on March 6, 2020;

6. Manufacturer Defendants’ Motion to Dismiss filed in CV2019-013252 (County of La
Paz) on March 6, 2020;

7. Manufacturer Defendants’ Motion to Dismiss filed in CV2019-014760 (Bullhead
City) on March 6, 2020;

8. Defendants Watson and Actavis’s Motion to Dismiss filed in CV2019-010792 (City
of Glendale – lead case – applicable in all cases) on March 4, 2020;

9. Defendants Johnson & Johnson and Janssen’s Motion to Dismiss filed in CV2019-
010792 (City of Glendale – lead case – applicable in all cases) on March 4, 2020;

BRIAN SCHULMAN 
LAURA E SIXKILLER 
J RUSSELL SKELTON 
LEE D STEIN 
RUSSELL PICCOLI 
JEAN A ROOF 
JAMES E LEDBETTER 
NICOLE HANNA 
18526 E CARRIAGE WAY 
QUEEN CREEK AZ  85142 
JUDGE BRODMAN 
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SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

CV 2019-003439 et al. 10/28/2020 

Docket Code 926 Form V000A Page 3 

10. Defendants Teva and Cephalon’s Motion to Dismiss filed in CV2019-010792 (City of
Glendale – lead case – applicable in all cases) on March 4, 2020;

11. Defendant Kapoor’s Motion to Dismiss filed in CV2019-010792 (City of Glendale –
lead case – applicable in all cases) on March 4, 2020;

12. Defendants AmerisourceBergen and Cardinal Health’s Motion to Dismiss filed in
CV2019-010792 (City of Glendale – lead case – applicable in all cases) on March 4,
2020;

13. Pharmacy Defendants’ Amended Motion to Dismiss filed in CV2019-015233 (City of
Prescott) on January 8, 2020;

14. Pharmacy Defendants’ Motion to Dismiss filed in CV2020-000576 (Pinal County) on
March 4, 2020;

15. Defendants Harper and Western Drug’s Motion to Dismiss or Motion for More
Definite Statement filed in CV2020-001434 (County of Apache) on March 13, 2020.

The Court held oral argument on August 28, September 4, 11 and 18, 2020. 

I. BACKGROUND

The plaintiffs are City of Glendale, City of Prescott, City of Surprise, Bullhead City, 
Pinal County, Apache County and La Paz County. Each plaintiff filed a separate complaint. The 
cases were either filed in or transferred to Maricopa County Superior Court where they were 
consolidated before this Court.  

The complaints contain substantially similar allegations against many of the same 
defendants. There are five categories of defendants: Manufacturers, Distributors, Pharmacy 
Distributors, Pharmacy Dispensers and Prescribers.1      

1. On August 31, 2020, plaintiff Pinal County filed a notice voluntarily dismissing its claims
against defendants Mylan Institutional Inc. and Mylan Pharmaceuticals, Inc. from the Pinal
County case. On September 16, 2020, plaintiffs filed a notice of intent to dismiss the claims
against defendants Dr. Douglas Campbell, Dr. Robert Brownsberger, Dr. Dax Trujillo and
Quezia Hall. On October 12, 2020, defendants Mallinckrodt, LLC, Mallinckrodt PLC, and
SpecGx LLC filed a petition for relief under Chapter 11 of the Bankruptcy Code.
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SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

CV 2019-003439 et al. 10/28/2020 

Docket Code 926 Form V000A Page 4 

The Manufacturers2 are: Allergan PLC, Actavis PLC, Actavis, Inc., Watson 
Pharmaceuticals, Inc., Watson Laboratories, Inc., Actavis LLC, and Actavis Pharma, Inc. f/k/a 
Watson Pharma, Inc. (collectively “Actavis”) 3; Teva Pharmaceuticals USA, Inc. and Cephalon, 
Inc. (collectively “Cephalon”); Endo Health Solutions, Inc. and Endo Pharmaceuticals, Inc. 
(collectively “Endo”); Janssen Pharmaceuticals, Inc. (and its predecessors Ortho-McNeil-Janssen 
Pharmaceuticals, Inc. and Janssen Pharmaceutica, Inc.) and Johnson & Johnson (collectively 
“Janssen”); Par Pharmaceutical Companies, Inc. and Par Pharmaceutical, Inc. (both in the 
Prescott and Pinal County cases only) (collectively “Par”); Indivior, Inc. (Pinal County case 
only); and John Kapoor and Michael Babich (collectively “Insys Individuals”). 

The Distributors are Cardinal Health, Inc. and AmerisourceBergen Drug Corporation. 

The Pharmacy Distributors in the Prescott case are: Walgreen Co., Walmart, Inc. and 
Smith’s Food and Drug Centers, Inc. (“Smith’s”). The Pharmacy Distributors in the Pinal County 
case are: Walgreen Co., Walgreen Arizona Drug Co., Walmart Inc. and Smith’s Food & Drug 
Centers Inc. d/b/a Fry’s Pharmacies and Fry’s Food and Drug Stores (“Smith’s”). 

The Pharmacy Dispensers, named only in the Pinal County case, are: Smith’s; American 
Drug Stores LLC (formerly known as American Drug Stores Inc.) d/b/a Osco Drug, Inc., 
Safeway Inc.; Walgreen Arizona Drug Co. and Walmart, Inc.  

The Prescribers, named only in the Apache County case, are Western Drug, Inc. and Fred 
S. Harper (collectively “Harper”).

II. SUMMARY OF COMPLAINT ALLEGATIONS

The following is a summary of allegations made in plaintiffs’ complaints. For the 
purposes of a motion to dismiss, the Court must assume the truth of well-pled factual allegations. 

 2. Unless otherwise indicated, a defendant is named in each of the seven consolidated cases.
This ruling only refers to those defendants who filed or joined in at least one of the 15 motions to
dismiss listed above.

3. Watson Laboratories, Inc., Actavis, LLC, and Actavis Pharma, Inc. f/k/a Watson Pharma, Inc.
filed a separate motion to dismiss. Those entities only manufacture generic opioid medications.
In the context of their separate motion, they are collectively referred to as the “Actavis Generic
Entities.”
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SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

CV 2019-003439 et al. 10/28/2020 

Docket Code 926 Form V000A Page 5 

A. Manufacturers’ Scheme to Increase Sales of Opioid Medications4

Each Manufacturer makes and sells prescription opioid medicines, some branded, some 
generic. Opioids are prescribed for the treatment of pain. Opioids are related to illegal 
substances, such as opium and heroin. As such, they pose a high risk of addiction and abuse. 
Patients who take opioids at higher doses and for longer periods face higher risks of addiction 
and death. Due to the serious risks, before the mid-1990s, the generally accepted medical 
practice was to limit opioids to the treatment of acute pain, cancer-related pain and palliative 
care. Opioids were thought to be too addictive and debilitating to be used in the treatment of 
long-term chronic pain for conditions such as arthritis.  

Beginning in the late 1990s Manufacturers developed a two-part scheme to dramatically 
increase the use of opioids. The first part of the scheme involved targeting economically and 
medically vulnerable populations within plaintiffs’ communities who were predisposed to opioid 
addiction.  

The second part of the scheme involved minimizing the risk of opioid addiction and death 
while overstating opioids’ therapeutic benefits. Manufacturers advocated for expanding the use 
of opioids to patients suffering from chronic pain, despite knowing that there was no scientific 
evidence to support the long-term use of opioids for chronic pain.    

Manufacturers misled patients into taking higher doses of opioids for longer periods by 
convincing them that opioids could improve the quality of life with low risk of addiction and 
abuse. Manufacturers promoted the false concept of “pseudoaddiction”, which meant that the 
usual signs of addiction were an indication that the patient required more opioids to relieve pain. 
In 2016, however, CDC Guidelines rejected the concept of pseudoaddiction. Manufacturers also 
downplayed the difficulty of opioid withdrawal. They also falsely promoted the concept of 
“tapering”—a process by which withdrawal symptoms could be avoided by gradually reducing a 
patient’s dosage.  

Manufacturers used a variety of tactics to promote misleading claims about opioid 
medications. They employed aggressive sales representatives to convince and even bribe local 
prescribers into prescribing medically unnecessary opioids. Manufacturers employed key opinion 
leaders (KOLs), who appeared to be independent doctors, to promote the use of opioids at 
continuing medical education (CME) programs and other seminars. Manufacturers funded front 

4. With the exception of factual allegations related to several additional manufacturer defendants
in the Prescott and Pinal County complaints, the allegations against the Manufacturers are nearly
identical in all seven complaints.
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SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

CV 2019-003439 et al. 10/28/2020 

Docket Code 926 Form V000A Page 6 

groups, such as the American Pain Society and the American Pain Foundation (“APF”), to 
distribute misleading educational materials to doctors and patients. Manufacturers also used 
unbranded advertising that was not subject to FDA review, but which often contradicted the 
branded materials reviewed by the FDA. The front groups, KOLs, and advertisements 
downplayed the risks of addiction to convince patients and doctors that prescription opioids 
could be safely used for chronic pain more regularly and at higher doses.    

Manufacturers’ success in expanding the market for opioids created an abundance of the 
drugs available for non-medical and criminal use and created an addiction epidemic in plaintiffs’ 
communities. An estimated 60% of the opioids abused come directly or indirectly from 
prescriptions. The explosion in opioid use in plaintiffs’ communities led to a public health crisis. 
Arizona has experienced skyrocketing opioid addictions and opioid-related overdoses and 
deaths. According to plaintiffs, more than two Arizonans die each day from an opioid overdose, 
a 74% increase in deaths since 2012. The increase in addiction created an illegal market for 
prescription opioids and an increased demand for heroin. Plaintiffs claim they have had to 
expend substantial tax dollars to address increased healthcare costs, crime and homelessness in 
their communities.     

B. Manufacturer-Specific Allegations

The complaints set out allegations specific to each Manufacturer as summarized here.

1. Actavis. Actavis manufactures the branded drugs Kadian, Norco, a generic version of
Kadian, and generic versions of Duragesic and Opana. 

Since 2007, Actavis and its predecessor distributed a patient brochure for Kadian, which 
advised patients that over time they may become tolerant on their current dose and may require a 
dose adjustment to get the right amount of pain relief. Actavis also distributed an advertisement 
that claimed using Kadian to treat chronic pain could allow patients to return to work, relieve 
mental and physical stress and improve enjoyment of life.  

In 2010, the FDA reprimanded Actavis for its deceptive marketing of Kadian that omitted 
and minimized its serious risks. The FDA warned Actavis that there was not substantial evidence 
demonstrating that Kadian resulted in an overall positive impact on a patient’s work, physical 
and mental functions, daily activities or enjoyment of life after possible side effects were 
considered.  

2. Cephalon. Cephalon manufactures Actiq and Fentora, both of which are approved for
the treatment of persistent cancer pain for opioid tolerant individuals. Despite the limits on their 
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approved use, Cephalon used KOLs, speaker programs and front groups to market these drugs 
for the treatment of chronic pain.      

Cephalon sponsored a 2007 publication of the APF entitled Treatment Options: A Guide 
for People Living with Pain, which falsely stated that addiction is rare and limited to extreme 
cases involving unauthorized dose escalation, duplicative prescriptions and theft. This guide 
endorsed the concept that pseudoaddiction described patients whose pain was undertreated. The 
guide further stated that, unlike over-the-counter nonsteroidal anti-inflammatories (NSAIDs), 
there was no ceiling dose for opioids. The guide promised that opioids would give patients the 
life they deserved.  

In 2007, Cephalon and Endo sponsored Responsible Opioid Prescribing, which taught 
that demanding and manipulative behaviors, seeing more than one doctor to obtain opioids and 
hoarding were signs of pseudoaddiction, not actual addiction. The advertisement falsely stated 
that opioid use alone could improve patients’ functioning. Cephalon and Endo distributed a 
pamphlet entitled Living with Someone with Chronic Pain, which also understated the risk of 
addiction.  

In 2008, Cephalon pleaded guilty for its misleading promotion of Actiq and two other 
drugs and agreed to pay $425 million.  

3. Endo. Endo manufacturers branded opioid medications, such as Opana/Opana ER,
Percodan, Percocet and Zydone, and various generic opioid medicines. The marketing statement 
on Endo’s website gives the false impression that opioids can provide long-term relief and 
functional improvement. Endo falsely advertised that patients using Opana ER for chronic pain 
could perform demanding tasks like construction work, and portrayed users of the medication as 
healthy and unimpaired.   

Endo’s unbranded marketing materials contradicted its branded materials concerning the 
risks of addiction. In one example, an unbranded advertisement deceptively stated that “People 
who take opioids as prescribed usually do not become addicted,” in contradiction to Endo's 
branded advertising for Opana ER, which stated that all patients treated with opioids have a risk 
of addiction even with appropriate medical use.  

In 2009, Endo sponsored a National Initiative on Pain Control (NIPC) CME program 
titled Chronic Opioid Therapy: Understanding Risk While Maximizing Analgesia, which 
promoted pseudoaddiction by teaching that a patient’s aberrant behavior was the result of 
untreated pain. Endo was also a sponsor of a series of educational programs titled persistent Pain 
in the Older Patient, which claimed that chronic opioid therapy had been shown to reduce pain 
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and improve depressive symptoms and cognitive functioning. Endo distributed a pamphlet 
entitled Understanding Your Pain: Taking Oral Opioid Analgesics, which advised that doses 
could be increased to relieve pain.  

In 2009, Endo sponsored a website, Painknowledge.com, which falsely claimed that 
“[p]eople who take opioids as prescribed usually do not become addicted.” The website also 
advised patients that opioid dosages could be increased until they reached the correct dose to 
relieve pain. The website further touted that opioid patients could experience improved quality of 
life and functioning that would allow them to participate in activities of daily living, such as 
work and hobbies that could not be enjoyed because of pain. The website was maintained by 
NIPC, but did not disclose Endo’s involvement.  

Another Endo sponsored website, PainAction.com, falsely stated “[m]ost chronic pain 
patients do not become addicted to the opioid medications that are prescribed for them.” Endo 
and Cephalon distributed a pamphlet entitled Living with Someone with Chronic Pain, which 
also understated the risk of addiction.  

In 2016, Endo settled a claim with the New York Attorney General (“NYAG”) related to 
its unfounded advertising claims about addiction. As part of the settlement, Endo agreed to 
refrain from making statements in New York that opioids are non-addictive or that most patients 
who take opioids do not become addicted. The NYAG found that Endo failed to require sales 
representatives to report signs of abuse, diversion, and inappropriate prescribing. The NYAG 
also found that Endo paid bonuses to sales representatives for detailing prescribers who had been 
arrested or convicted for illegally prescribing opioids and failed to prevent sales representatives 
from visiting suspicious prescribers who had been placed on the no-call list. Endo’s Vice 
President for Pharmacovigilance and Risk Management testified that he was not aware of any 
research validating the concept of pseudoaddiction and agreed not to use the term in its training 
and marketing materials in New York.  

Endo marketed Opana ER as tamper or crush-resistant and less prone to misuse and 
abuse, even though its own studies showed that Opana ER could be ground and chewed. In 2012, 
the FDA rejected Endo’s petition to approve Opana ER as abuse-deterrent and in 2013 warned 
Endo that there was no evidence that Opana ER would provide a reduction in intranasal or 
intravenous abuse. The NYAG found Endo’s statements about Opana ER’s crush resistance to be 
false and misleading. In 2017, the FDA requested that Endo withdraw Opana ER from the 
market. 
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4. Par. Par is the fifth largest manufacturer of generic pharmaceuticals in the world,
including oxycodone, oxymorphone, and hydrocodone. In 2013, Par pleaded guilty to 
misbranding its drugs.   

5. Janssen. Janssen manufacturers the opioid medication Duragesic and, until 2015,
developed and sold the opioids Nucynta and Nucynta ER. 

Although Janssen has disclaimed any responsibility for causing the opioid crisis, internal 
communications between high-level executives show that the company funded bogus research to 
lend credibility to the fiction that opioids are rarely addictive when used for chronic pain. 
Janssen used these studies to promote the idea that its medications were safer and less addictive 
than competitor brands.  

In 2009, Janssen approved and distributed a patient education guide entitled Finding 
Relief: Pain Management for Older Adults, which described addiction as a myth and falsely 
asserted that studies had shown that opioids are rarely addictive when used properly for chronic 
pain. The guide also listed dosage limitations as “disadvantages” of other pain medicines, but 
omitted any discussion of the risks of increased opioid dosages. The guide stated that use of 
opioids could make it easier to live a normal life and users could expect functional improvements 
in sleep, returning to work, recreation, sex, walking and climbing stairs, thus allowing people 
with chronic pain to return to a normal life.  

In 2009, Janssen funded and edited the Let’s Talk Pain website, which promoted 
falsehoods about pseudoaddiction. The website also featured an interview claiming that opioids 
allowed a patient to “continue to function.” Janssen also ran the website, 
PrescribeResponsibly.com, which falsely claimed that concerns about addiction were 
“overestimated.”   

6. Insys Individuals: John Kapoor and Michael Babich. Insys Therapeutics, Inc. (“Insys”)
manufactures several types of opioids, including Subsys, a fentanyl sublingual spray and semi-
synthetic opioid antagonist, and Syndros, a cannabinoid medicine used to treat side-effects of 
opioid use. Subsys is approved for breakthrough pain in opioid-tolerant cancer patients. In June 
2019, Insys pleaded guilty to federal charges that the company bribed doctors to prescribe opioid 
medications to patients who did not need them, which was part of a $225 million deal with the 
federal government.  

John Kapoor is the founder and majority owner of Insys. In May 2019, he was found 
guilty of racketeering conspiracy and running a scheme in several states, including Arizona, to 
bribe healthcare providers to prescribe Subsys. Kapoor personally made false and misleading 
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representations regarding the proper use of Subsys and engaged in a nationwide conspiracy using 
bribes and fraud to promote the illegal distribution of Subsys.  

Michael Babich is the former CEO and President of Insys. In January 2019, Babich 
pleaded guilty to charges of racketeering conspiracy, conspiracy to commit wire fraud, and 
conspiracy to violate the anti-kickback law.   

Kapoor and Babich conspired to bribe practitioners in Arizona and other states to 
encourage the prescription of Subsys. In exchange for bribes and kickbacks, the practitioners 
wrote large numbers of prescriptions for patients, many of whom had no medical need for 
Subsys. Kapoor and Babich also conspired to mislead health insurance providers who were 
reluctant to approve coverage for opioid medications for non-cancer patients. To do this, they set 
up a reimbursement unit dedicated to obtaining prior authorizations from insurers and pharmacy 
benefit managers.  

C. Distributors’/Pharmacy Distributors’ Involvement in Opioid Diversion

The Distributors supply opioids to hospitals, pharmacies and doctors in plaintiffs’
communities. Since 2007, the Drug Enforcement Administration (DEA) has advised Distributors 
about diversion trends, “red flags” to identify potential diversion and their responsibility to 
maintain effective controls against diversion and report suspicious opioid orders. A Cardinal 
Health executive claimed that the company used “advanced analytics” to monitor supply chain 
and that it was being “as effective and efficient as possible in constantly monitoring, identifying, 
and eliminating any outside criminal activity.”     

Distributors knowingly or negligently allowed diversion, resulting in the assessment of 
numerous fines and penalties. In 2008, Cardinal Health paid a $34 million penalty to settle 
allegations about opioid diversion taking place at seven warehouses around the United States. In 
2012, Cardinal Health reached an administrative settlement with the DEA relating to opioid 
diversion between 2009 and 2012 in multiple states. In 2016, Cardinal Health reached a $34 
million settlement with the United States.  

In 2007, AmerisourceBergen lost its license to send controlled substances from a 
distribution center due to allegations that it was not controlling shipments of prescription opioids 
to internet pharmacies. In 2012, AmerisourceBergen was implicated in failing to protect against 
the diversion of controlled substances into non-medically necessary channels.     
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Despite the various fines and penalties, Distributors have continued to allow the diversion 
of opioids. Distributors profited from the diversion of opioids by ignoring and not reporting the 
impossibly large orders they shipped into plaintiffs’ communities. 

Pharmacy Distributors Walmart, Walgreens and Smith’s distributed opioids to their 
respective retail pharmacies in Prescott and Pinal County. Plaintiffs allege the Pharmacy 
Distributors failed to monitor and report suspicious orders of opioids. They ignored 
inconceivably large orders that far exceeded any legitimate medical need in the communities. 
They reaped enormous profits by flooding the market with prescription opioids.  

D. Pharmacy Dispensers’ Involvement

Pharmacy Dispensers dispensed prescription opioids to residents in Pinal County.
Plaintiff Pinal County asserts that the Pharmacy Dispensers had a duty to prevent opioid 
diversion and to report any suspicious orders. The Pharmacy Dispensers failed to report 
suspicious orders made obvious by certain “red flags.” They had unique knowledge about the 
excessive supply of opioids into Pinal County. The Pharmacy Dispensers earned enormous 
profits by flooding Pinal County with prescription opioids.  

E. Prescribers

Fred Harper and Western Drug, Inc. (collectively “Harper”) are pharmacists. The Apache
County complaint improperly identified Harper as Prescribers. As discussed below, the 
complaint’s allegations against these defendants are insufficient. Thus, the motion for more 
definite statement is granted and Apache County may amend its complaint against Harper.   

F. Harms Alleged

The Complaints allege that defendants made untold billions of dollars from their
involvement in the prescription opioid epidemic. At the same time, plaintiffs have been severely 
harmed by defendants’ actions. The cities and counties allege that defendants’ actions have 
caused a devastating public health crisis in their communities.  

The specific harms alleged include increased costs for providing opioid-related health 
services, such as emergency medical services, skilled nursing care, substance abuse treatment, 
and pain management clinics. Plaintiffs have also had to increase spending on foster care 
placement, family services and other social programs due to the rise of abuse and neglect of 
children. Increased funds have also been used to pay crime-related costs, including for arrests 
and investigations, probation and supervision services, jail services, court costs and community 
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victim assistance services. Plaintiffs also claim they have lost tax revenue as a result of the 
incapacitation of their residents who were no longer productive citizens because of opioid 
addiction. The county plaintiffs assert that they have had to make larger contributions to 
AHCCCS and county health departments to cover increased demands for opioid-related services.  

The complaints assert the following causes of action against each of the defendants: 
Count 1: Public Nuisance; Count 2: Negligence; Count 3: Negligence per se; and Count 4: 
Unjust Enrichment.5 

III. PENDING MOTIONS TO DISMISS

There are 15 motions to dismiss pending. Manufacturers filed separate, but nearly
identical, motions to dismiss in each of the seven consolidated cases. The only difference in 
these seven motions, responses and replies appears to be the arguments concerning the authority 
of the cities and counties to bring these actions. Defendants Kapoor and Babich joined in all the 
issues raised in Manufacturers’ Motions to Dismiss. Pharmacy Distributors in the Prescott case 
joined in Manufacturers’ Motion to Dismiss on two issues: 1) whether the plaintiffs have 
authority to bring these lawsuits; and 2) whether the claims are barred by the municipal cost 
recovery rule. Pharmacy Distributors/Dispensers in the Pinal County case joined in the 
Manufacturers’ Motion to Dismiss on the same two issues.  

The Actavis Generic Entities filed a separate Motion to Dismiss in all seven cases.  
Cephalon and Kapoor also filed separate Motions to Dismiss in all seven cases.  

Janssen filed a separate Motion to Dismiss in all cases. Babich joined in the motion on 
two issues: 1) whether the fraud claims were pled with particularity; and 2) whether the claims 
should be dismissed because the product labels and other materials disclosed the known risks of 
opioid medications.    

Distributors filed a separate Motion to Dismiss in all seven cases. Pharmacy Distributors 
in the Prescott case joined in Distributors’ motion on seven issues: 1) whether the complaints 
pled causation-in-fact; 2) whether the claims are barred by the derivative injury rule; 3) whether 
the complaints state a claim for public nuisance; 4) whether the complaints state a claim for 
negligence; 5) whether the complaints state a claim for unjust enrichment; 6) whether the 
complaints state a claim for negligence per se; and 7) whether plaintiffs are authorized to bring 

5. On August 21, 2020, plaintiffs filed a notice of intent to dismiss Count 5 for negligent failure
to warn asserted against the Manufacturers. On September 2, 2020, plaintiffs filed a notice of
intent to dismiss Count 8 for violations of the Arizona Consumer Fraud Act.
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these lawsuits. Pharmacy Distributors/Dispensers in the Pinal County case joined in the same 
seven issues.   

Pharmacy Distributors in the Prescott case filed a separate Motion to Dismiss. Babich 
joined in the motion to dismiss on the issue of proximate causation.  

Pharmacy Dispensers/Dispensers in the Pinal County case filed a separate Motion to 
Dismiss. They incorporated most of the arguments raised in the motion filed by Pharmacy 
Distributors in the Prescott case, as well as raising some additional arguments. Babich joined in 
many of the issues raised in the motion to dismiss.  

Harper filed a separate Motion to Dismiss or Motion for More Definite Statement in the 
Apache County case.     

IV. STANDARD OF REVIEW

Motions to dismiss are not favored. The purpose of a Rule 12(b)(6) motion is to test the 
sufficiency of the complaint, and the motion will only be granted if it demonstrates that plaintiffs 
would not be entitled to relief “under any facts susceptible of proof in the statement of the 
claim.” ELM Retirement Center, LP v. Callaway, 226 Ariz. 287, 289, ¶ 5 (App. 2010) (quoting 
Mohave Disposal, Inc. v. City of Kingman, 186 Ariz. 343, 346 (1996)). In ruling on a motion to 
dismiss, the Court will assume the truth of the well-pled factual allegations and indulge all 
reasonable inferences therefrom in favor of the opposing party. Cullen v. Auto-Owners, Ins. Co., 
218 Ariz. 417, 419, ¶ 7 (2008). The Arizona Supreme Court has warned trial courts against 
resolving factual disputes on an undeveloped record. See Coleman v. City of Mesa, 230 Ariz. 
352, 363, ¶ 46 (2012). 

“Arizona follows a notice pleading standard.” Id. at 356, ¶ 9 (quoting Cullen, 218 Ariz. at 
419, ¶ 6). The purpose of the complaint is to “give the opponent fair notice of the nature and 
basis of the claim and indicate generally the type of litigation involved.” Cullen, 218 Ariz. at 
419, ¶ 6. Thus, under Rule 8(a), a valid complaint need only have “a statement of the ground 
upon which the court's jurisdiction depends, a statement of the claim showing that the pleader is 
entitled to relief and a demand for judgment.” Rowland v. Kellogg Brown & Root, Inc., 210 Ariz. 
530, 533, ¶ 10 (App. 2005) (finding complaint sufficient despite “numerous technical 
deficiencies”).6 Notice pleading does not require a plaintiff to allege the evidentiary details of its 
claims for relief. Verduzco v. American Valet, 240 Ariz. 221, 225, ¶ 9 (App. 2016).    

6. Defendants cite Steinberger v McVey, 234 Ariz. 125 (App. 2014), and argue that the
complaints improperly group defendants together without identifying the particular fraudulent
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V. THE ARIZONA SUPREME COURT’S GRANT OF REVIEW IN TUCSON

MEDICAL

Plaintiffs repeatedly referred to a decision in Tucson Medical Center v. Purdue Pharma 
L.P., et al., No. C20184991 (Pima County Superior Court), as persuasive authority on several
issues in this case. Tucson Medical also concerns the prescription opioid crisis.

In a January 23, 2020 decision, the trial court in Tucson Medical denied CVS Pharmacy’s 
(“CVS”) motion to dismiss. Among other things, the trial court found within the Arizona 
Controlled Substances Act (AZCSA) a “separate public policy in favor of regulating and 
preventing harm from opioids.” CVS Petition for Review at 4. CVS filed a petition for special 
action, which the court of appeals denied. CVS filed a petition for review of the denial in the 
Arizona Supreme Court. One of the arguments made by CVS in its petition was that the trial 
court erred by finding a tort duty based on AZCSA. CVS Petition for Review at 10-11. 

On September 16, 2020, the Arizona Supreme Court granted CVS’s petition for review 
on two questions:  

(2) Whether a hospital may assert a direct claim against a third party it contends
caused personal injuries to its patient, even if the patient is covered by Medicaid.
(3) Whether a pharmacy that self-distributes prescription opioids to its affiliated
pharmacies owes a duty to the hospital.

statements made by each defendant. Steinberger holds that fraud-based claims, such as common 
law fraud, concealment, and consumer fraud, must be pled with particularity under Rule 9(b) as 
to each defendant. Id. at 141, ¶¶ 73-74. Steinberger does not hold that negligence and other non-
fraud claims must be pled with particularity. In fact, while the court dismissed the fraud-based 
claims for lack of particularity, it sustained the negligence-based claims. Id. at 136-40, ¶¶ 44-62. 

Here, plaintiffs have dismissed the consumer fraud claims. Thus, the pleading standard 
set out in Steinberger no longer applies. Defendants have not cited a case requiring particularized 
pleading of negligence and other non-fraud-based claims. There is nothing wrong with “group 
pleading” non-fraud claims where the defendants allegedly engaged in the same conduct. See 
United States v. United Healthcare Ins. Co., 848 F.3d 1161, 1184 (9th Cir. 2016) (“There is no 
flaw in a pleading, however, where collective allegations are used to describe the actions of 
multiple defendants who are alleged to have engaged in precisely the same conduct.”).  
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Arizona Supreme Court minutes, 9/16/2020, CVS Pharmacy v. Bostwick/Tucson Medical, CV-
20-0120-PR. CVS also asked the supreme court to address the public nuisance and unjust
enrichment claims. CVS Petition for Review at 15.

These cases are related to Tucson Medical. The decision by the supreme court may have a 
bearing on one or more issues in this case, including the question of the duty of care, remoteness 
and derivative injuries. Thus, some of the issues addressed in this ruling may need to be 
reevaluated after the supreme court rules on the special action. The parties may wish to file a 
special action of this ruling and seek consolidation with the Tucson Medical case. 

Based on the special action, defendants filed a Motion to Stay on October 8, 2020. 
Plaintiffs filed an objection on October 26, 2020. In light of the instant ruling on the motions to 
dismiss, the parties may file a supplemental pleading (not to exceed five pages) concerning the 
merits of a stay as affected by this ruling.  

VI. ANALYSIS

Defendants first argue that the complaints are barred by the following six defenses 
common to all counts: (1) plaintiffs lack authority to bring the claims; (2) plaintiffs’ injuries are 
derivative and too remote; (3) plaintiffs have not sufficiently pled causation; (4) local 
governments cannot recover for expenditures of funds to provide public services; (5) federal 
regulation of prescription opioid medications preempts plaintiffs’ state tort claims; and (6) 
product labels disclosed the known risks of opioid medications.   

Defendants then argue that each remaining count fails to state a claim upon which relief 
can be granted. Each issue will be addressed in turn.     

A. Analysis of Defenses Common to Multiple Claims.

1. Plaintiffs’ Authority to Bring These Actions.

Defendants challenge plaintiffs’ authority to bring these actions. Defendants make two 
arguments: (1) the opioid crisis is a public health issue of statewide concern that the Arizona 
Attorney General has exclusive authority to address; and (2) the cities and counties have no 
authority to bring these actions.  
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a. Statewide concern

Defendants argue that the opioid crisis is a statewide public health concern and only the 
Attorney General can bring lawsuits to address statewide issues. Although the opioid crisis is an 
issue throughout the State, defendants have not demonstrated that plaintiffs are precluded from 
bringing these lawsuits.  

Defendants cite to City of Flagstaff v. Associated Dairy Prod. Co., 75 Ariz. 254 (1953), 
and Associated Dairy Prod. Co. v. Page, 68 Ariz. 393 (1949). In both cases, the cities sought to 
regulate the milk industry through local ordinance. The Arizona Supreme Court struck down the 
ordinances because the legislature had enacted statutes to regulate the milk industry throughout 
the state to the exclusion of local government regulation. 

Defendants claim that the Arizona Attorney General recognized that the opioid claims are 
a matter of statewide concern when he argued in an amicus brief before the Sixth Circuit in the 
Ohio multidistrict opioid litigation that, “the opioid crisis is a matter of statewide impact that 
requires a statewide response.” Attorneys General Amicus Brief in Support of Writ of 
Mandamus, In re Nat’l Prescription Opiate Litig., No. 19-3827, at 14 (6th Cir. Sept. 6, 2019). 
There, the Attorney General urged the court to stay the multidistrict litigation, arguing that the 
states should bring the claims, not individual local agencies. Id. at 13-14. Defendants also note 
that the Attorney General has filed several opioid related actions, including Brnovich v. Purdue 
Pharma L.P., No. C20072471 (Pima Cty. Super. Ct. Sept. 10, 2018); Brnovich v. Insys 
Therapeutics, Inc., No. CV2017-012008 (Maricopa Cty. Super. Ct. Aug. 30, 2017); and Arizona 
v. Sackler, No. 220151 (U.S. July 31, 2019).

Plaintiffs claim that their complaints are not public health lawsuits, and they are not 
seeking to address statewide problems. Rather, plaintiffs assert they are only bringing claims 
held by the cities and counties themselves for losses they sustained, not the public. Plaintiffs 
claim they are suing to recover on their own behalf the damages they incurred as a result of 
defendants’ misconduct and that these are not matters of statewide harm, but only for harm 
distinct to them, based on health and crime expenses and losses specific to them. 

The opioid crisis is certainly a statewide, and even a nationwide, concern. Defendants, 
however, have not cited any authority holding that local governments cannot sue for harms they 
have sustained. The Associated Dairy Products cases only held that a local government cannot 
regulate a field already regulated by the state. Those cases do not suggest that a local government 
cannot sue to recover for harms it has suffered.  
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Further, the Sixth Circuit denied the State of Ohio’s attempt to stop the local 
governments from moving forward with their claims in the Multidistrict Opioid Litigation. See 
Order, In re Nat’l Prescription Opiate Litig., No. 19-3827 (6th Cir. October 10, 2019).7   

At oral argument, this Court expressed concerns about the inelegant and inefficient 
process of allowing every city, town or county affected by the opioid crisis (i.e., every city, town 
or county) to bring a separate state court action against conduct occurring on a national scale 
particularly when, as here, the claim is based on nuisance and the requested relief includes an 
injunction.8 Although defendants allege that the Attorney General “has made clear that local 
government suits like this one ‘undermine’ and ‘impede’ any statewide resolution,” Pima County 
Motion at 1:19-20, the Attorney General has not expressed any opposition to plaintiffs’ claims in 
the cases before this Court. 

Federal courts on occasion will ask for amicus briefing from governmental agencies with 
an interest in the outcome of litigation. Here, the Court invites the Arizona Attorney General to 
weigh in by submitting an amicus brief addressing the issue of whether the Attorney General 
supports, objects to or has no position on these opioid-related actions filed by cities and counties 
in Arizona state court. 

7. Arizona Supreme Court Rule 111(c)(3) provides that “[a] party citing a memorandum decision
must provide either a copy of the decision or a hyperlink to the decision where it may be
obtained without charge.” A memorandum decision is “a written disposition of a matter not
intended for publication.” Arizona Supreme Court Rule 111(a)(2). The parties have cited
numerous unpublished trial court and appellate decisions from courts throughout the country. In
most instances, the parties have failed to comply with this supreme court rule. The Court has
tried to locate those cases. In the future, however, the Court will not consider the citation to an
unpublished memorandum decision that does not comply with the supreme court rule.

8. This concern was expressed by the supreme court in Hopi Tribe v. Arizona Snowbowl Resort
Ltd., 245 Ariz. 397, 400, ¶ 10 (2018). In discussing the “special injury” requirement for a private
plaintiff’s prima facie public nuisance claim, the court noted that the “so-called ‘special injury’
requirement serves two important functions. First, it ‘relieves[s] defendants and the courts of the
multiple actions that might follow if every member of the public were allowed to sue for a
common wrong. Second, in keeping with the principles of separation of powers and judicial
restraint, it ensures that ‘harm[s]. . . affecting all members of the public [are] handled by public
officials’ rather than by courts in private litigation.” (Citations omitted.) Multiple lawsuits from
multiple jurisdictions concerning the same, statewide common conduct implicate the same
concerns.
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For the purpose of these motions, plaintiffs’ complaints survive a Rule 12(b)(6) motion to 
dismiss on the basis that the Attorney General has exclusive authority to sue the opioid 
defendants.  

b. Cities and counties as plaintiffs

Defendants next argue that the cities and counties have no authority to bring these 
lawsuits. They argue that cities and counties have only those powers granted by the State and 
plaintiffs have not been granted authority to bring these suits. Defendants rely on City of 
Scottsdale v. Superior Court, 103 Ariz. 204, 205 (1968), in which the Arizona Supreme Court 
stated, “cities and towns of this state are municipal corporations created by the state and 
possessory of no greater powers than those delegated to them by the constitution and the general 
laws of the state.” Defendants further argue that plaintiffs cannot bring these suits to recover 
injuries to their residents. See, e.g., Town of Wickenburg v. State, 115 Ariz. 465, 469 (App. 1977) 
(Arizona law “does not allow the municipality to bring a lawsuit in court to protect personal 
rights guaranteed to its citizens as individuals.”). 

Plaintiffs concede that they are not authorized to sue on behalf of others, including their 
own residents. Plaintiffs argue they are not bringing claims for harm done to their residents. 
Rather, they claim they are seeking to recover for harm to plaintiffs themselves caused by 
defendants’ conduct. The complaints allege plaintiffs have suffered harm that is direct and 
unique to them. Plaintiffs can bring these actions to seek redress for those harms. See City of 
Tucson v. Woods, 191 Ariz. 523, 525-26 (App. 1997). 

The cities argue that, as municipal corporations, they are authorized to do business, just 
like any other corporation in Arizona. See Ariz. Const. Art. § 13, sec. 5 (“Every municipal 
corporation within this state shall have the right to engage in any business or enterprise which 
may be engaged in by a person, firm, or corporation, by virtue of a franchise from said municipal 
corporation.”). The charters for Glendale, Bullhead City and Prescott provide that they have “all 
the powers granted to municipal corporations and to cities by the constitution and laws of this 
state and by this charter, together with all the implied powers necessary to carry into execution 
all the powers granted.” E.g., Glendale Charter, Article I, section 3. A.R.S. § 11-201(A)(1) gives 
counties the power to sue and be sued. Further, A.R.S. § 13-2917(C), expressly authorizes local 
governments (cities and counties) to bring public nuisance actions.  

Defendants’ argument is not persuasive. Constitutional and statutory authority support 
plaintiffs’ ability to bring these actions to recover for their own harms.     
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2. Remoteness/Derivative Injury Rule

The doctrine of remoteness or derivative injury rule provides that “a plaintiff who 
complain[s] of harm flowing merely from the misfortunes visited upon a third person by the 
defendant’s acts [is] generally said to stand at too remote a distance to recover.” Laborers’ & 
Operating Engineers’ Util. Agreement Health & Welfare Trust Fund for Ariz. v. Philip Morris, 
Inc., 42 F. Supp. 2d 943, 948 (D. Ariz. 1999) (quoting Holmes v. Securities Investor Protection 
Corp., 503 U.S. 258, 268–69 (1992)). In Laborers’ & Operating Engineers, a pension fund sued 
tobacco companies for increased healthcare costs flowing from its participants’ tobacco-related 
illnesses. Id. at 945. The plaintiff alleged that various companies “fraudulently misrepresented 
the risks associated with tobacco use and engaged in deceitful marketing” which “increased 
tobacco-related illnesses and associated health care costs,” which plaintiff was responsible for 
paying. Id. The pension fund sought to recoup the increased healthcare costs from the tobacco 
companies. The court dismissed the RICO and state law claims because plaintiff’s alleged 
injuries were “entirely dependent upon injuries sustained by [its] participants and beneficiaries, 
making [it] at least one step removed from the challenged harmful conduct.” Id. at 947. 

Manufacturers and Distributors argue that plaintiffs’ alleged injuries are barred because 
they are too remote and derivative of injuries suffered by third-party opioid users. Defendants 
claim that plaintiffs’ damages for lost tax revenue and expenditures for healthcare and criminal 
justice services flow from the injuries suffered by its residents who became addicted to opioids. 

Plaintiffs respond that they are seeking recovery for their own damages, not for the harms 
inflicted on their residents. The complaints devote 10 to 15 pages each detailing the categories of 
damages plaintiffs allege they have suffered. Some of the injuries include: (1) healthcare costs 
for specialty services such as detoxification, residential and inpatient treatment; (2) cost of foster 
care for children abused and neglected because of opioid addiction; (3) costs for emergency 
medical services, including providing specialized treatment for drug overdoses; (4) increased 
crime-related costs, including specialized training, community and victim services; and (5) loss 
of tax revenue due to the decrease in the productive, working population.  

Some of these categories of damages might be derivative, such as the healthcare-related 
costs, because they arise out of injuries to the residents. See Id. at 948; Perry v. Am. Tobacco 
Co., 324 F.3d 845 (6th Cir. 2003) (plaintiffs were insureds who alleged their cost of premiums 
was increased by the tobacco companies’ conduct; Sixth Circuit joined eight other federal circuit 
courts of appeal to rule that such claims fail because the alleged injuries are too remote). Other 
categories of damages, such as crime-related costs, do not appear to arise directly out of injuries 
to residents.  
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In In re National Opiate Litigation, 440 F.Supp.3d 773, 802 (N.D. Ohio 2020), the 
district court denied a motion to dismiss and distinguished the tobacco cases as follows: 

Plaintiffs have alleged a plausible claim that their injuries are the direct result of 
the RICO Marketing Defendants’ misrepresentations to them and their agents, and 
have also alleged a plausible claim that the RICO Defendants’ participation in the 
creation of an illicit opioid market resulted in Plaintiffs’ damages. Although 
Defendants identify third parties within the causal chain, Plaintiffs’ economic 
injuries were incurred by Plaintiffs and not passed on by any intermediate party 
that was “closer” to Defendants’ actions. . . Plaintiffs seek damages for payments 
they made and these claims are theirs and theirs alone. 

Id. at 801-02 (citations omitted). The district court expressed some reservations about whether a 
plaintiff can recoup actual monetary costs “paid as a result of treatment provided to or medical 
expenses incurred by third-party individuals” for whom the plaintiff had some obligation to 
provide or pay for care. The court nevertheless denied the motion to dismiss because plaintiffs 
asserted some direct damages: 

However, even if Jackson [v. Sedgwick Claims Mgmt. Serv., Inc., 731 F.3d 556, 
565-66 (6th Cir. 2013] precludes a RICO claim where the asserted economic harm
is created by personal injury to a third-party, the Funds also allege other
categories of injury: claims paid for reimbursement for opioids premised on
misrepresentations made to them or their agents, and payments unknowingly
made for opioids destined for diversion into the secondary black market created
by the RICO Supply Chain Defendants. These claims do not arise from third-
party personal injuries. Because some of Plaintiffs’ claims are not dependent on
medical costs and expenses, the Court will not, at the motion to dismiss stage,
deny Plaintiffs the opportunity to proceed with their claims.

Id. at 802. 

This Court cannot find on this motion that all of plaintiffs’ injuries are derivative. These 
are issues more appropriate for summary judgment when the parties develop a record concerning 
plaintiffs’ damages.  
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3. Causation

Defendants argue that all of plaintiffs’ claims require proximate cause as an element and 
that the complaints fail to plead that defendants’ conduct was the proximate cause of the alleged 
injuries.9   

To establish causation, a plaintiff must show that the injury would not have occurred “but 
for” the defendant's negligent conduct. Ontiveros v. Borak, 136 Ariz. 500, 505 (1983). Proximate 
cause is defined as “that which, in a natural and continuous sequence, unbroken by any efficient 
intervening cause, produces an injury, and without which the injury would not have occurred.” 
Smith v. Chapman, 115 Ariz. 211, 214 (1977) (quoting McDowell v. Davis, 104 Ariz. 69, 71 
(1969)). The mere possibility of causation is not enough. Grafitti-Valenzuela ex rel. Grafitti v. 
City of Phoenix, 216 Ariz. 454, 460, ¶ 21 (App. 2007) (affirming grant of summary judgment on 
lack of proximate causation).  

A defendant's acts are the proximate cause of a plaintiff's injury only if they are a 
substantial factor in bringing about the harm. Barrett v. Harris, 207 Ariz. 374, 381, ¶ 26 (App. 
2004). However, the defendant’s conduct does not need to be the sole cause of plaintiff’s harm. 
Proximate cause can exist even if defendant’s acts contributed only a little to plaintiff’s injury. 
Ontiveros, 136 Ariz. at 505. Thus, more than one person may be liable for causing an injury and 
a defendant cannot escape liability by claiming that the conduct of some other person was also a 
contributing cause. Id.  

In some circumstances, a supervening cause may be sufficient to relieve a defendant of 
liability but only when the intervening event was unforeseeable by a reasonable person in 
defendant’s position and, when looking back, the event appears extraordinary. Grafitti-
Valenzuela, 216 Ariz. at 462, ¶ 29. Whether an intervening act was foreseeable and extraordinary 
to break the chain of causation requires consideration of all the facts. McMurtry v. Weatherford 
Hotel, Inc., 231 Ariz. 244, 256, ¶ 38 (App. 2013). A plaintiff must also show some reasonable 
connection between defendant's act or omission and plaintiff's damages. Robertson v. Sixpence 
Inns of Am., Inc., 163 Ariz. 539, 546 (1990). The issue of causation is ordinarily a question for 
the trier of fact that can rarely be decided on a motion to dismiss.   

9. Because the failure to warn claims have been dismissed, the Court will not address the issues
briefly alluded to in the motions concerning the learned intermediary doctrine and whether the
complaints alleged doctors would have made different prescribing decisions had they been given
different warnings. See D’Agnese v. Novartis Pharmaceuticals, Corp., 952 F. Supp. 2d 880, 889
(D. Ariz. 2013).
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a. Manufacturers’ motions

Manufacturers argue that there are too many links in the chain of causation. 
Manufacturers list six links in the chain between their actions and the alleged harm: (1) 
Manufacturers misleadingly marketed opioid medications; (2) doctors wrote inappropriate 
prescriptions for opioid medications based on the misleading marketing claims; (3) patients in 
plaintiffs’ communities took the medications based on the misleading claims; (4) the medications 
led to addiction, overdose or other injury; (5) the injuries led to hospitalization, job loss, foster 
care, crime or other harm; and (6) plaintiffs incurred costs to mitigate the problems in their 
communities. Manufacturers claim there are seven links in the chain of causation on the 
allegations that Manufacturers failed to report suspicious orders, the failure-to-prevent diversion 
claim. Defendants argue the causal chain from their conduct to plaintiffs’ injury is far too 
attenuated.  

Plaintiffs argue that they have adequately pled causation and the issue should not be 
decided on a motion to dismiss. Plaintiffs claim it was foreseeable to Manufacturers that their 
scheme to mislead doctors and the public about the risks and benefits of opioid medications 
would lead to an abuse and addiction crisis, which the cities and counties would have to address, 
leading to increased health and safety costs and lost revenue. They allege Manufacturers’ 
targeted their communities and the vulnerable citizens within them in order to sell more of the 
opioids they produced, and used KOLs, front groups and other marketing ploys to convince 
doctors to prescribe the medications for purposes other than their intended use. Plaintiffs allege 
the scheme was designed to influence physicians in order to increase sales of opioids in 
plaintiffs’ communities and, without Manufacturers’ deception, the addiction and abuse of 
opioids would not have become such a widespread, severe problem.  

Because the addictive qualities of opioids were known, it was foreseeable to 
Manufacturers that their misleading claims would lead to addiction and societal problems the 
local governments would have to address. If Manufacturers deceived doctors and targeted 
vulnerable residents, as alleged, they cannot claim that those doctors and patients who fell for the 
scheme are superseding causes that break the chain of causation. Thus, the Court cannot rule as a 
matter of law that causation is too attenuated. Taking the allegations as true and drawing all 
inferences therefrom in plaintiffs’ favor, the Court finds that the causation allegations survive a 
motion to dismiss.     

Courts in other opioid-related cases have come to the same conclusion on causation at the 
pleading stage. See, e.g., In re National Prescription Opiate Litig., No. 1:17-md-2804, 2018 WL 
6628898, *5 (N.D. Ohio Dec. 19, 2018) (“Under this potential chain of causation, the 
relationship between Plaintiffs’ injury and Defendants’ alleged conduct . . . is not too remote to 
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support a finding of proximate cause here.”); City of Everett v. Purdue Pharma L.P., No. C17-
209RSM, 2017 WL 4236062, *6 (W.D. Wash. Sept. 25, 2017) (although there were multiple 
links in the chain of causation, issue was a fact question that could not be decided on a motion to 
dismiss).   

Defendants also argue that the factual allegations of causation are insufficient. They 
complain that the complaints do not identify the specific prescribers who relied on a misleading 
statement in deciding to write an opioid prescription for a patient living in plaintiffs’ 
communities.10  

Rule 8 applies to causation. Under notice pleading, a plaintiff does not need to include all 
the factual support for its allegations in the complaint. Plaintiffs are not required to identify the 
doctors who prescribed specific medications and to whom. That level of specificity is 
unnecessary in a complaint. Nothing would be served by requiring plaintiffs to plead their claims 
with that level of detail, other than to double or triple the length of the already lengthy 
complaints.  

In a related argument, defendants argue that plaintiffs’ damages are too speculative and 
difficult, if not impossible, to calculate. See Rancho Pescado, Inc. v. Northwestern Mut. Life Ins. 
Co., 140 Ariz. 174, 186 (App. 1984) (summary judgment granted where evidence of lost profits 
was nothing more than speculation and conjecture; “It is well settled that conjecture or 
speculation cannot provide the basis for an award of damages. The evidence must make an 
approximately accurate estimate possible.”). Defendants argue that to prove damages plaintiffs 
must plead and prove: (1) which doctors prescribed opioid medications based on Manufacturers’ 
misleading claims; (2) that the prescriptions were harmful to a resident within plaintiffs’ 
communities; and (3) which instances of crime or other societal harm resulted from 
Manufacturers’ wrongdoing.  

Like causation, the potential difficulty in ascertaining and apportioning damages is not a 
basis for granting a motion to dismiss. Lexmark Int’l, Inc. v. Static Control Components, Inc., 

10. Cephalon argues that plaintiffs cannot establish proximate causation because the labels for
Actiq and Fentora have black box warnings and are subject to the TIRF REMS program, which
imposes strict requirements on medical providers before prescribing those medications. Thus,
Cephalon claims prescribers and patients could not have been misled about the appropriate uses
and risks of those medications. As discussed below, the Court will only consider the complaints’
allegations and will not consider the product labels and the documents concerning the TIRF
REMS programs in ruling on these motions to dismiss. For purposes of these motions, the Court
will accept as true the allegations that doctors and patients were misled.
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572 U.S. 118, 135 (2014) (the “potential difficulty in ascertaining and apportioning damages is 
not . . . an independent basis for denying standing where it is adequately alleged that a 
defendant's conduct has proximately injured an interest of the plaintiff's that the statute 
protects”); see CJS Pleading § 653 (2020) (“[A] motion to dismiss will not lie on the ground that 
the damages claimed are remote, uncertain, or speculative in character and cannot be the subject 
of recovery.”).  

Manufacturers rely primarily on two opioid-related cases, State ex. rel. Stenehjem v. 
Purdue Pharma L.P., No. 08-2018-CV-01300, at 10 (N.D. Dist. Ct. May 10, 2019), and City of 
New Haven v. Purdue Pharma, L.P., No. X07-HHD-CV-17-6086134-S, 2019 WL 423990 
(Conn. Super. Ct. Jan. 8, 2019). Both are unpublished trial court rulings. In both cases, the trial 
courts held that the multiple links between the opioid manufacturers’ alleged misconduct and the 
plaintiffs’ harm was too attenuated and dismissed the claims. These cases do not support 
dismissal of this case at this stage.  

Stenehjem was decided on a motion to dismiss that had been converted to a motion for 
summary judgment. Stenehjem, No. 08-2018-CV-01300, at 4. The court stated that there were 
multiple intervening events and actors, such as a doctor’s decisions to prescribe medications and 
the patient’s response to the medication. The court believed that it is “nearly impossible to trace 
any of the harms the State alleges back to solely [defendant’s] own medications” and it would be 
incomprehensible to hold defendant “solely responsible for the entire opioid epidemic in North 
Dakota” given defendant’s small share of the market. Id. at 22. In New Haven, the court 
dismissed similar claims against opioid manufacturers finding the causal chain too remote. The 
court believed that deciding damages would be too complex and involve “rank speculation.” New 
Haven, 2019 WL 423990, * 4. 

Defendants also rely on tobacco-related cases, such as Steamfitters Loc. Union No. 420 
Welfare Fund v. Phillip Morris, Inc., 171 F.3d 912 (3d Cir. 1999). In Steamfitters, union health 
funds brought a class action against tobacco companies. The plaintiffs claimed that defendants' 
fraudulent misconduct caused plaintiffs' members and beneficiaries to suffer personal injuries in 
the form of increased smoking-related illnesses. Id. at 917–18. As a result, plaintiffs claimed that 
they were damaged by having to pay increased medical insurance costs to treat their members. 
Id. The court dismissed the case finding it would be too speculative to determine the extent to 
which plaintiffs’ increased costs for smoking-related illnesses were caused by the tobacco 
companies' conspiracy to suppress information, as opposed to other factors, such as the smokers' 
other health problems or the smokers' independent decisions to ignore health and safety warnings 
and continue smoking. Id. at 933.  
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Stenehjem, New Haven and Steamfitters do not reflect Arizona law and are not persuasive 
authority to grant the motions to dismiss. Although proving causation and damages may be 
difficult, difficultly of proof is not a basis for dismissing the claims at the pleading stage. As the 
Arizona Supreme Court stated: 

The complexity of proving damages through multiple levels of sales is a daunting 
task, but one to which our courts are equal. The plaintiffs bear the burden of 
proving the damages caused by a defendant's wrongful conduct. If the plaintiffs 
cannot present admissible and convincing proof, they cannot recover. For the 
purposes of these cases, in which we are compelled to accept the allegations of 
the complaints as true, . . . we assume that these Plaintiffs can present sufficient 
evidence of injury caused by illegal conduct. Unlike the Supreme Court, we are 
unwilling to foreclose their opportunity to attempt to prove their injury. 

Bunker’s Glass Co. v. Pilkington PLC, 206 Ariz. 9, 18, ¶ 31 (2003) (citations omitted). Difficulty 
in proving damages is not a basis for dismissal and plaintiffs should be given an opportunity to 
present admissible and convincing proof of causation and damages.  

Construing the allegations in the complaints as true, the Court finds that the complaints 
contain sufficiently detailed allegations of causation and the harms suffered by plaintiffs. The 
causal links are not too remote or the damages too speculative to require dismissal at this stage.  

b. Distributors’ motion

In their separate motion, Distributors argue that cause-in-fact and proximate cause have 
not been alleged against them. They assert that the upsurge in addiction in plaintiffs’ 
communities resulting in plaintiffs’ damages had nothing to do with the actions of the wholesale 
opioid distributors. They claim that plaintiffs’ harms were actually caused by the opioid users’ 
decisions to abuse drugs, the doctors who prescribed them and the manufacturers who made and 
sold them. Distributors claim their role is limited to shipping opioids to pharmacies and that the 
mere act of shipping these medications could not have caused the harms alleged. In short, they 
claim there are too many links in the causal chain. Distributors also rely on Stenehjem and New 
Haven.    

Plaintiffs allege that Distributors ignored the impossibly large and suspicious opioid 
orders shipped into plaintiffs’ communities, failed to take steps to stop these large orders and 
continued to supply these communities with large amounts of opioids in order to maximize their 
profits. By failing to stop the supply of opioids, Plaintiffs claim that Distributors contributed to 
the opioid crisis and the resulting harm to plaintiffs.  
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These allegations sufficiently allege causation. Whether there has been an intervening, 
superseding event cannot be determined at this stage. See Robertson, 163 Ariz. at 546.   

c. Pharmacy Distributors’/Dispensers’ motions (Prescott and Pinal County cases)

Pharmacy Distributors/Dispensers also argue causation is too attenuated. They assert that 
too many intervening events and actors, including the criminal acts and abuse by third parties, 
interrupt the causal chain. They claim there is no connection between shipping opioids to retail 
pharmacies and dispensing them to patients and plaintiffs’ alleged injuries. For instance, the 
Pharmacy Distributors argue there are no allegations that a shipment was diverted to plaintiffs’ 
communities that caused the need for more public services. The Pharmacy Dispensers assert that 
there are no allegations linking the dispensing of an opioid by a licensed pharmacist to plaintiffs’ 
injuries. They contend that multiple third-party actors break the causal chain.  

The cases defendants cite do not support dismissal. For example, Hannosh v. Segal, 235 
Ariz. 108 (App. 2014), concerned whether gambling losses were injuries to the person under 
Arizona’s racketeering statute. In Bloxham v. Glock Inc., 203 Ariz. 271, 277, ¶ 20 (App. 2002), 
the court of appeals did not address the proximate cause issue, but held that the that the gun 
manufacturer and gun show operator owed no duty to parents of child killed by a gun purchased 
at a gun show.  

The Court finds the complaints sufficiently plead causation. Plaintiffs are not required to 
plead every fact in the causal chain. Further, proximate causation is rarely decided on a motion to 
dismiss. See, e.g., Patterson v. Thunder Pass, Inc., 214 Ariz. 435, 440, ¶ 19 (App. 2007) (on 
summary judgment motion, court found a superseding, intervening event of independent origin 
that negated any negligence on the part of defendant).  

4. The Municipal Cost Recovery Rule

Defendants argue that the municipal cost recovery rule bars plaintiffs’ claims. The 
municipal cost recovery rule holds that local governments cannot recover for the costs of 
providing public services from a tortfeasor whose conduct caused the need for the services. The 
principal case adopting this rule is City of Flagstaff v. Atchison, Topeka & Santa Fe Ry. Co., 719 
F.2d 322 (9th Cir. 1983).

In Flagstaff, the city sued to recover the costs of providing emergency services from a 
train derailment near the city. Id. at 323. The city alleged that its fire department had incurred 
expenses related to the evacuation of the city, including “overtime pay, emergency equipment, 
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emergency medical personnel, and the cost of food provided to evacuated residents.” Id. The city 
claimed that these costs were compensable damages arising from the railroad’s negligence and 
ultrahazardous activity. Id. The Ninth Circuit, interpreting Arizona law, held that the city could 
not recover its costs.11 The Ninth Circuit reasoned, “the cost of public services for protection 
from fire or safety hazards is to be borne by the public as a whole, not assessed against the 
tortfeasor whose negligence creates the need for the service. Where such services are provided 
by the government and the costs are spread by taxes, the tortfeasor does not expect a demand for 
reimbursement.” Id. The court noted that while sometimes “new tort doctrines are required to 
cure an unjust allocation of risks and costs,” such was not the case “where a fair and sensible 
system for spreading the costs of an accident is already in place.” Id. The policy underpinning 
the rule is that the government has chosen to bear the cost of such expenditures, and any change 
in that “fiscal policy” should be addressed by the Legislature, rather than the courts. Id. The 
Ninth Circuit recognized that the rule was not a blanket prohibition and that a governmental 
entity could recover public service costs when authorized by statute or when the tortfeasor has 
created a public nuisance which the government seeks to abate. Id. at 324.   

Manufacturers argue that the harms alleged here are the type of public expenditures that 
are barred by the municipal cost recovery rule. Manufacturers point out that in Glendale’s 
complaint, for example, plaintiff alleges that defendants’ involvement in the opioid crisis 
“imposed enormous tax-based economic damages on Glendale, including tax revenue expended 
incident to providing various public services that Glendale is required to provide to its citizens 
under Arizona law, including healthcare- and crime-related costs.” (Glendale Complaint at ¶ 
286). Glendale seeks, for instance, damages for “tax dollars [spent] to maintain the public safety 
of places, such as city parks, schools and public lands, where patients-turned-addicts attempt to 
congregate,” and for services provided to crime victims. (Id. at ¶¶ 302, 305). Glendale also seeks 
damages for “foster care placement” and “arrests and investigations” costs. (Id. at ¶¶ 295-99, 
302-04).

Plaintiffs argue that Flagstaff is not binding and no Arizona state court has adopted the 
rule. Plaintiffs further argue that Flagstaff does not apply here for two reasons: (1) their claims 
fall within the nuisance abatement exception recognized in Flagstaff, and (2) the rule has only 
been applied to discrete incidents, not persistent, ongoing misconduct as alleged here.  

The municipal cost recovery rule does not bar plaintiffs’ claims. Flagstaff expressly 
recognized that the rule does not apply to claims for abatement of a nuisance. As discussed 

11. Although Flagstaff involved the interpretation of Arizona law, no Arizona appellate court has
applied the municipal cost recovery rule. The Ninth Circuit acknowledged that its interpretation
was not definitive. Id. at 323.
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below, the complaints state a claim for public nuisance. Thus, the costs plaintiffs seek to recover 
here arguably fall within the exception recognized in Flagstaff.   

Further, the train derailment in Flagstaff was a single, discrete incident requiring a single 
emergency response. By contrast, the alleged misconduct here is substantial, ongoing and 
persistent. The complaints allege this conduct has been occurring for decades. In similar cases, 
courts have declined to bar tort claims where a defendant engages in a course of repetitive 
conduct that causes substantial harm that imposes a repeated burden on government services. 
See, e.g., Cincinnati v. Beretta U.S.A. Corp., 95 Ohio St. 3d 416, 428, ¶ 45 (2002) (public 
nuisance and negligence action by city against handgun manufacturers, trade associations, and 
handgun distributor); James v. Arms Technology, Inc., 820 A.2d 27, 49-50 (N.J. Super. 2003) 
(declining to apply the municipal cost recovery rule to a public nuisance claim against gun 
manufacturers, distributors, and dealers).  

This decision is consistent with decisions by other courts in opioid-related cases. As 
Judge Polster noted in a recent decision in the MDL, “[t]he current trend among state court 
judges ruling in opioid-related cases around the country is that the municipal cost recovery rule 
does not apply when, as alleged here, an ongoing and persistent course of intentional misconduct 
creates an unprecedented, man-made crisis that a governmental entity plaintiff could not have 
reasonably anticipated as part of its normal operating budget for municipal [or] county . . . 
services.” In re National Prescription Opiate Litig., 1:17-MD-2804, 2019 WL 3737023, *8 
(N.D. Ohio June 13, 2019).  

5. Federal Preemption

a. Manufacturers’ Motion

“The preemption doctrine derives from the Supremacy Clause of the Constitution, which 
states: ‘This Constitution, and the Laws of the United States ... shall be the supreme Law of the 
Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.’” Fiore v. Collagen Corp., 187 Ariz. 400, 
402-03 (App. 1996) (quoting U.S. Const. Art. VI, Cl. 2). Thus, federal law preempts state
statutes, regulations and state-law causes of action that conflict with federal law. Id. (citing
Hillsborough County v. Automated Medical Lab., Inc., 471 U.S. 707, 713 (1985)). A conflict
exists when it is impossible for defendant to comply with state and federal laws at the same time.
PLIVA, Inc. v. Mensing, 564 U.S. 604, 618 (2011); Reed-Kaliher v. Hoggatt, 237 Ariz. 119, 124,
¶ 19 (2015).
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In the context of prescription drugs, federal preemption arises when a state enacts a 
statute or regulation which imposes labeling requirements on medications regulated by the FDA. 
See Wyeth v. Levine, 555 U.S. 555, 571 (2009). Preemption also can arise through a tort action 
alleging insufficient labeling that seeks to impose upon a manufacturer a duty to warn beyond 
what the FDA would approve. Id. Such claims are preempted because it would be impossible for 
the manufacturer to comply with both federal and state law. Defendants have the burden of 
showing by clear evidence that the claims are preempted. Id. at 571; Conklin v. Medtronic, Inc., 
245 Ariz. 501, 504, ¶ 8 (2018).  

Manufacturers argue that all of plaintiffs’ claims are preempted because they conflict 
with federal law and FDA regulations regarding the approval and labeling of opioid medications. 
Manufacturers claim that plaintiffs seek to hold them liable for promoting opioid medications for 
FDA-approved uses. They assert their marketing and promotion was consistent with the FDA-
approved labeling and any claims the warnings were inadequate or misleading are preempted.   

Manufacturers characterize the complaints as alleging that they falsely represented 
prescription opioid medications as safe and effective for the long-term treatment of chronic, non-
cancer pain. They claim that the FDA has approved the long-acting opioid medications for this 
use “for an extended period of time, which indicates the FDA found that the opioids to be safe 
and effective for this use, the benefits outweigh the potential risks and the approved labeling is 
not false or misleading.” Manufacturers mostly rely on Stenehjem, No. 08-2018-CV-01300, at 
10, an unpublished trial court decision, which held that claims alleging opioid labeling should 
have included additional warnings were preempted.   

Plaintiffs dispute that their claims are based on the marketing of opioid medication for 
their FDA-approved uses. Rather, they assert that their claims are premised on Manufacturers’ 
deceptive promotion of these medications. They insist that they are not claiming Manufacturers 
should have changed their FDA-approved labels or that they should have affirmatively 
disseminated information already contained in the labels. Rather, they contend Manufacturers 
deceptively marketed the drugs through aggressive and misleading claims about the risks and 
benefits of opioids. Plaintiffs cite a number of recent opioid-related cases which have held that 
state law claims based on the promotion of opioids in a manner inconsistent with the FDA-
approved labeling were not preempted. E.g., In re National Prescription Opiate Litigation, No. 
1:17 MD 2804, 2019 WL 4178591, at *5, n.12 (N.D. Ohio Sept. 3, 2019) (collecting cases 
holding that state law claims based on manufacturers’ deceptive, off-label marketing of opioids 
were not preempted); In re National Prescription Opiate Litig., MDL No. 1:17-CV-02804, 2018 
WL 4895856, *25 (N.D. Ohio Oct. 5, 2018) (Magistrate Judge Report and Recommendation) 
(holding that claims alleging misleading promotion of opioids are not preempted); 
Commonwealth v. Purdue Pharma, L.P., No. 1884CV01808BLS2, 2019 WL 5495866, *3 (Mass. 
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Super. Sept. 17, 2019) (holding claims alleging marketing of opioids that were inconsistent with 
approved labels were not preempted); see also, Arters v. Sandoz Inc., 921 F. Supp. 2d 813, 819-
820 (S.D. Ohio 2013) (state law fraud claims based on defendants’ allegedly fraudulent or 
unreasonably dangerous off-label promotion of generic drug were not preempted).  

A fair reading of the complaints suggests that plaintiffs do not seek to require additional 
warnings or change opioid labeling. Rather, the allegations detail numerous instances of 
marketing that were inconsistent with the product labels, most notably the minimization of 
addiction risk. The complaints also allege that Manufacturers made marketing claims 
unsupported by scientific evidence, for example that opioids were indicated for the treatment of 
chronic pain, that opioids could improve patient’s functioning and quality of life and that opioids 
were more efficacious and less dangerous than over-the-counter alternatives.   

Stenehjem is distinguishable.12 In that case, the court treated the motion to dismiss as a 
motion for summary judgment and considered several exhibits, including drug labels and FDA 
letters.13 Stenehjem, No. 08-2018-CV-01300, at 3-4. The court found that although the plaintiff 
claimed it was not alleging inadequate labeling, it was in fact arguing that the manufacturer 
“could have, and should have, strengthened its labeling and warnings to include additional risk 
information without prior FDA approval.” Id. at 10. The court further found that there was clear 
evidence the FDA would not have approved the labeling changes plaintiff claimed were required 
to make them not misleading. Id. at 14.  

Here, the complaints allege Manufacturers deceptively marketed their products through 
branded and unbranded marketing, front groups, CME seminars, and KOLs. Plaintiffs claim that 
the off-label advertising often contradicted the FDA-approved material. Unlike Stenehjem, the 
complaints here do not propose that any changes should be made to the FDA-approved labels. 

12. The court in Commonwealth, 2019 WL 5495866, *3, criticized Stenehjem, stating it was “an
outlier” and of “questionable value.” In In re National Opiate Litig., 2019 WL 4178591, at *5,
the court stated that Stenehjem was “by leaps and bounds, an outlier on the question of
preemption.”

13. In support of their preemption argument, Manufacturers provide links to products labels for
Opana ER, Duragesic, Nucynta ER, Kadian and other opioid medicines. They claim that the
Court can consider these materials in its ruling on a motion to dismiss because the complaints
referred to “opioid medication labeling” and the documents are publicly available. Plaintiffs
respond that the Court cannot consider the labels in ruling on the motions without converting
them to motions for summary judgment. As discussed more fully below, the labels are matters
outside of the complaints and the Court will not consider them in deciding these motions.
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Nor are plaintiffs claiming the labeling was inappropriate or misleading. Rather, they allege 
Manufacturers engaged in a deceptive marketing scheme to downplay the risks of opioid 
products. At this stage, Manufacturers have not shown by clear evidence that plaintiffs’ claims 
would impose state law duties that would render it impossible for them to comply with federal 
law. As such, plaintiffs’ claims are not preempted.  

b. Actavis Generic Entities’ Motion

The Actavis Genetic Entities make a slightly different preemption argument. They argue 
that as manufacturers of generic medications, they compete solely on price and avoid marketing 
their products to physicians. See New York v. Actavis, PLC, No. 14 CIV. 7473, 2014 WL 
7015198, at *27 (S.D.N.Y. Dec. 11, 2014), aff'd sub nom. New York ex rel. Schneiderman v. 
Actavis PLC, 787 F.3d 638 (2d Cir. 2015).  

The FDA requires all generic medications to be the same as their brand name 
counterparts. Generic medications must have the same active ingredients and therapeutic effects, 
the same route of administration and the same FDA-approved labeling as the brand-name drugs. 
See 21 U.S.C. § 355(j)(2)(A). This duty of “sameness” applies to any promotional and 
advertising materials as well. 21 U.S.C. § 321(m). In short, federal law requires that “generic 
drug labels be the same at all times as the corresponding brand-name drug labels.” Mensing, 564 
U.S. at 618 (state law claims seeking to require generic drug manufacturers to change FDA-
approved labeling are preempted).  

The Actavis Generic Entities argue that this duty of “sameness” preempts any state law 
claim alleging that they had a duty to provide additional or different warnings beyond the FDA-
approved brand labeling. They argue that it would be impossible for them to comply with the 
supposed duty without violating the federal duty of sameness. They also deny marketing and 
promoting opioids, contrary to the allegation in the complaints.   

Plaintiffs argue that defendants mischaracterize the complaints and insist that they are not 
alleging the Actavis Generic Entities failed to warn about opioid risks or that the labels should 
have included warnings other than those required by the FDA. Rather, plaintiffs’ allegations 
against the generic entities are similar to the brand-name manufacturers. Like the brand-name 
manufacturers, the complaints allege that the Actavis Generic Entities marketed and promoted 
their opioid medications in a deceptive and misleading way that was inconsistent with the 
approved uses and contradicted the approved labels. The Actavis Generic Entities allegedly 
downplayed the risks of addiction and abuse and exaggerated the benefits through various 
marketing practices, such as front groups and KOLs. Other courts have held that similar 
allegations of off-label promotional activities against generic drug manufacturers are not 
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preempted by the doctrine of sameness. See, e.g., Arters, 921 F. Supp. 2d at 819-820 (plaintiffs’ 
claims against generic drug manufacturer were “based on the idea that defendants promoted the 
drug in a fraudulent or unreasonably dangerous way” and the claims based on off-label 
promotion were not preempted); In re National Prescription Opiate Litig., 2018 WL 4895856, at 
*24-25 (N.D. Ohio Oct. 5, 2018).

As discussed below, these allegations are sufficient under Rule 8. Although Actavis 
Generic Entities deny that they were engaged in any of the alleged marketing and promotional 
activities, the Court must accept these allegation as true.14 

6. Opioid Product Labels

Janssen and Cephalon argue that all claims must be dismissed because they did not make 
any misleading statements about their opioid medications. They assert that the FDA-approved 
product labels and other materials adequately disclosed the known risks of prescription opioid 
medications.    

In support of its motion, Janssen submitted a large stack of materials, including current 
and previous versions of drug labels for Duragesic, Nucynta ER, and Nucynta IR and summaries 
of the labels created by counsel. Janssen attached various pamphlets, book excerpts, website 
materials and guidelines cited in the complaints. It also attached a copy of a document entitled 
“Extended-Release (ER) and Long-Acting (LA) Opioid Analgesics Risk Evaluation and 
Mitigation Strategy (REMS).”   

Cephalon argues that the complaints fail to state a claim against it. Cephalon argues that 
the opioids it manufactured and sold, Actiq and Fentora, are different than the medications sold 
by other manufacturers because they were FDA-approved for the management of breakthrough 
cancer pain for opioid-tolerant individuals. Cephalon claims its sales represented only a small 
fraction of the opioid market. Further, it asserts that the risks of addiction were adequately 
disclosed in the approved labels. It further claims that its medications were subject to a Special 
REMS program applicable to transmucosal immediate release fentanyl (“TIRF”) prescription 
medications. The TIRF REMS Program imposes rigorous requirements on prescribers of Actiq 
and Fentora to ensure they are only prescribed when medically appropriate. The TIRF REMS 
includes detailed educational materials and prescribing information and requires a knowledge 
assessment before being prescribed. Further, both patients and physicians must sign an 

14. Plaintiffs have dismissed the failure to warn claims. Thus, the Court will not consider
whether the failure to warn allegations are preempted. See Strayhorn v. Wyeth Pharms., Inc., 737
F.3d 378 (6th Cir. 2013).
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agreement stating they understand the risks and approved uses. To support its motion, Cephalon 
referred to various materials outside of the complaints and attached copies of its product labels 
and documents related to the TIRF-REMS program.  

Defendants ask the Court to take judicial notice of these product labels and other 
materials and consider them in ruling on the motions to dismiss. The Court only will consider the 
allegations in the complaint and will not consider the labels and other documents submitted by 
defendants.  

Generally, when adjudicating a Rule 12(b)(6) motion to dismiss, the court can only 
consider the allegations in the complaint itself. Coleman, 230 Ariz. at 363, ¶ 46. If matters 
outside the complaint are considered, the motion must be treated as one for summary judgment. 
Ariz. R. Civ. P. 12(d). A complaint's exhibits, or public records regarding matters referenced in a 
complaint, are not “outside the pleading,” and courts may consider such documents without 
converting a Rule 12(b)(6) motion into a summary judgment motion. See ELM Retirement 
Center, 226 Ariz. at 289, ¶¶ 6-8 (trial court’s consideration of purchase contract attached to 
motion to dismiss did not convert it to a motion for summary judgment); Strategic Dev. & 
Constr., Inc. v. 7th & Roosevelt Partners, LLC, 224 Ariz. 60, 64, ¶ 13 (App. 2010) (court did not 
err in considering a notice of lien which was a matter of public record in the Maricopa County 
Recorder’s office). The trial court has discretion to disregard matters submitted outside of 
complaint and consider the sufficiency of complaint based on the complaint allegations alone. 
See Cullen v. Koty–Leavitt Ins. Agency, Inc., 216 Ariz. 509, 514, ¶ 10 (App. 2007), reversed and 
vacated in part on other grounds by Cullen v. Auto–Owners Ins. Co., 218 Ariz. 417 (2008).  

In its discretion, the Court will not consider the vast amount of material filed with the 
motions. The materials submitted are far beyond matters central to the complaint and cannot be 
considered without converting the motions into motions for summary judgment. The rule that 
allows the Court to consider attachments to the complaint and public records is reserved for 
documents that are central to a dispute, such as a contract. Here, there are not one or two 
documents that could resolve this case. Instead, defendants attached over a thousand pages of 
materials claiming that these materials prove they did nothing wrong.   

Defendants claim that at least some of the materials, such as the product labels, are public 
records that the Court should consider. As plaintiffs point out, the fact that the documents are 
publically available on the internet does not make them public records. “Public records” are 
defined under Arizona law. See Griffis v. Pinal Cty., 215 Ariz. 1, 4, ¶ 9 (2007). The Court does 
not need to decide now if these materials are public records because the Court declines to 
consider large volumes of contested documents when ruling on fifteen motions to dismiss. Even 
if the Court reviewed the labels and other documents, the Court could not determine whether 
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there was some inconsistency in defendants’ messaging. That may be an issue for a motion for 
summary judgment or it may be a question for the trier of fact, but it cannot be resolved on a 
motion to dismiss.   

B. Analysis of Plaintiffs’ Specific Claims

Having addressed defendants’ arguments concerning plaintiffs’ authority to sue,
remoteness, causation, municipal cost recovery, preemption and labeling, the Court now turns to 
the defendants’ claim-specific arguments.  

1. Count 1: Public Nuisance

The complaints allege a public nuisance claim under A.R.S. § 13-2917 against every 
defendant for having “created or assisted in the creation of a condition that is injurious to health 
and interferes with the comfortable enjoyment of life and property in entire communities or 
neighborhoods or of any considerable number of persons” in plaintiffs’ jurisdictions. Defendants 
allegedly violated the public nuisance statute through the false and misleading promotion and 
distribution of opioids. Plaintiffs allege that defendants’ conduct has caused and continues to 
cause a public health epidemic in their communities. Plaintiffs seek “to abate, enjoin, and 
prevent” the public nuisance created by defendants. 

A.R.S. § 13-2917(A)(1) defines a public nuisance as “anything . . . injurious to health, 
indecent, offensive to the senses or an obstruction to the free use of property that interferes with 
the comfortable enjoyment of life or property by an entire community or neighborhood or by a 
considerable number of persons.”  

“[P]ublic nuisances are characteristically broad in scope and ‘encompass[ ] any 
unreasonable interference with a right common to the general public.’” Hopi Tribe, 245 Ariz. at 
400, ¶ 9 (quoting Armory Park Neighborhood Ass’n v. Episcopal Community Services in 
Arizona, 148 Ariz. 1, 4 (1985); see also Restatement (Second) of Torts § 821B(1). Arizona has 
adopted the Restatement (Second) of Torts § 821B, which recognizes that an “unreasonable 
interference with a public right includes circumstances in which ‘the conduct involves a 
significant interference with the public health, the public safety, the public peace, the public 
comfort or the public convenience.’” Mutschler v. City of Phoenix, 212 Ariz. 160, 166, ¶ 20 
(App. 2006) (quoting Restatement § 821B(2)(a)). A public nuisance “must affect a considerable 
number of persons or an entire community or neighborhood.” City of Phoenix v. Johnson, 51 
Ariz. 115, 123 (1938).   
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Defendants assert that the complaints fail to state a claim because Arizona nuisance law 
concerns the misuse or interference with real property and does not extend public nuisance to the 
sale and distribution of legal products such a prescription medications. Defendants have not cited 
an Arizona case rejecting a public nuisance claim on the basis that it alleged something other 
than harm to real property or involved the misuse of a legal product.  

The Arizona Supreme Court has stated that public nuisance in Arizona is “broad in 
scope.” Armory Park, 148 Ariz. at 4. The public nuisance statute is also broad. A.R.S. § 2917(A) 
defines a public nuisance as “anything . . . injurious to health.” “Anything” could include the 
misuse of legal products. Moreover, in Armory Park, the court expressly rejected the argument 
that conduct must be illegal to be a nuisance, holding that “conduct which unreasonably and 
significantly interferes with the public health, safety, peace, comfort or convenience is a public 
nuisance within the concept of tort law, even if that conduct is not specifically prohibited by the 
criminal law.” Armory Park, 148 Ariz. at 10. 

Nor is the statute limited to nuisances directly affecting land. By its express terms, the 
statute applies to problems “injurious to health.” Moreover, as noted in the comments to 
Restatement § 821B, “a public nuisance does not necessarily involve interference with use and 
enjoyment of land.” Restatement (Second) of Torts § 821B, cmt. h.  

Defendants argue they lack control over the instrumentality. However, the complaints 
allege that defendants controlled the continuous distribution of the opioids. Taking the 
allegations in the complaints to be true, the defendants were in a position to anticipate or prevent 
the claimed injuries.  

Defendants urge this Court to adopt the approach in the Restatement (Third) of Torts, 
which appears to reject the expansion of public nuisance to the misuse of products. See 
Restatement (Third) of Torts: Liability for Economic Harm § 8, cmt. g. The Court rejects 
defendants’ argument for a couple of reasons. First, Restatement Third § 8 applies to common-
law claims brought by private plaintiffs, not civil actions brought by public officials. See 
Restatement Third § 8, cmt. a (public officials’ ability to bring claims “is widely a matter of 
statute, and tends to be considerably broader than the common-law definition recognized by this 
Section as a basis for a private suit”). Second, even if Restatement Third § 8 took a more 
restrictive view of public nuisance claims than Restatement Second § 821B, Restatement Second 
§ 821B has been adopted by Arizona’s appellate courts, see Mutschler v. City of Phoenix, 212
Ariz. at 166, ¶ 20, and this trial court is in no position to disregard it.

Defendants claim that the plaintiffs have failed to plead substantial interference with a 
public right. The Court disagrees. The complaints allege that defendants’ conduct was injurious 
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to the public health, affected a “considerable number of persons,” and that plaintiffs incurred 
costs of abating the public health problem. 

The Court will not strike the damage claim at the motion to dismiss stage. A.R.S. § 13-
2917(C) allows counties and cities to bring actions to “abate, enjoin and prevent” a public 
nuisance. The word “abate” means to “decrease in force or intensity.” Merriam-Webster 
Dictionary. The statute allows a plaintiff to recover the costs of abatement. See Hughes v. City of 
Phoenix, 64 Ariz. 331, 336 (1946) (city allowed to recover the costs to remove motor vehicles 
under a nuisance statute). If the Legislature’s intent was to limit a public entity’s nuisance claim 
to an injunction, there is no reason to include the word “abate” in the statute. In addition, the 
Arizona Supreme Court has recognized the right of a person “to recover damages for or enjoin 
the maintenance of a public nuisance.” Armory Park, 148 Ariz. at 5.     

The reasoning of courts dismissing public nuisance claims in other states is not 
persuasive because other states appear to have narrower definitions of public nuisance. For 
example, In State ex rel. Jennings v. Purdue Pharma L.P., No. N18C-01-223 MMJ CCLD, 2019 
WL 446382, *11-12 (Super. Ct. Del. Feb. 4, 2019), involved Delaware law which defined public 
nuisance as an “activity which produces some tangible injury to neighboring property or 
persons.” Arizona’s statute is much broader and includes “anything” that is “injurious to health.”  

The complaints allege that defendants created a condition that is injurious to health and 
interferes with the comfortable enjoyment of life in plaintiffs’ communities at large. These 
allegations are sufficient to state a claim. The motions to dismiss the public nuisance claim are 
denied.   

2. Count 2: Negligence

Count 2 in each complaint is a claim for negligence. The complaints allege that each of 
the defendants owed a duty to plaintiffs to take reasonable steps to prevent the misuse, abuse and 
over-prescription of opioids. Manufacturers violated their duty by making misleading claims 
about the risks and benefits of opioids. Distributors failed in their duty to prevent the diversion of 
large opioid orders. Pharmacy Distributors and Dispensers failed in their duty to keep accurate 
records and stem the overflow of opioids in the communities.  

To plead negligence in Arizona, a plaintiff must allege: (1) a duty of care; (2) a breach of 
that duty; (3) a causal connection; and (4) damages. Ontiveros, 136 Ariz. at 504. All of the 
defendants have moved for dismissal of the negligence claim arguing that they owed no duty to 
plaintiffs. Whether a duty exists is a legal question for the court. Gipson v. Kasey, 214 Ariz. 141, 
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143, ¶ 9 (2007). Whether a defendant owes a duty of care is a threshold issue. If there is no duty, 
the negligence claim must be dismissed. Id. at 143, ¶ 11. 

In Arizona, a duty must be based on either recognized common law special relationships 
or relationships created by public policy. Quiroz v. ALCOA Inc., 243 Ariz. 560, 565, ¶ 14 (2018). 
The special relationships that could give rise to a duty include those based on “contract, family 
relations, or conduct undertaken by the defendant.” Gipson, 214 Ariz. at 145, ¶ 18. The primary 
source for identifying a duty based on public policy is state statutes. Quiroz, 243 Ariz. at 566, ¶ 
18. Arizona courts are hesitant to recognize a public policy duty in the absence of a statute. Id. at
¶ 19.

Plaintiffs have not alleged a duty based on a recognized common law special relationship. 
Rather, they allege two sources of duty: (1) a common law duty “to plaintiffs to take reasonable 
steps to prevent the misuse, abuse and over-prescription of opioids”; and (2) a public policy duty 
based on the AZCSA and the Pharmacy Board dispensing statutes.15  

Plaintiffs rely on Ontiveros to support their argument for a common law duty to prevent 
misuse and abuse of opioids. Ontiveros does not support such a duty. In Ontiveros, the Arizona 
Supreme Court found that tavern owners owed a duty of care and could be liable for the harm 
caused by their intoxicated patrons. The supreme court found a duty based on the combination of 
common law and liquor licensing statutes. Ontiveros, 136 Ariz. at 511. Ontiveros is limited to 
the duties of tavern owners. It does not create a generalized duty to prevent harm to others.  

Later in Gipson, the supreme court expressly eliminated foreseeability as a factor in 
determining duty. Gipson, 214 Ariz. 141, 144, ¶ 17. In Quiroz, the supreme court clarified that a 
duty must be based on a special relationship or public policy. Quiroz, 243 Ariz. at 565, ¶ 14. The 
supreme court rejected a “duty of care owed by all people at all times.” Id. at 576, ¶ 75. As the 
supreme court stated in Quiroz: “Ontiveros did not recognize the existence of a presumed duty 
based on risk creation,” but found a duty based on “special relationships and public policy.” Id. 
at 574, ¶ 65. Thus, based on these precedents, plaintiffs have not established that Arizona law 

15. In their responses and at oral argument, plaintiffs argued for a public policy duty based on
the Arizona Consumer Fraud Act (AZCFA), claiming they were direct buyers of opioid
medications. However, the complaints do not allege plaintiffs were direct purchasers of opioids.
The complaints also do not assert that the AZCFA is the basis for a duty for the negligence and
negligence per se claims. In any event, unless plaintiffs purchased opioids from a defendant, it is
unlikely plaintiffs will be able to establish they are within the “class of persons”, i.e., consumers,
that the AZCFA was designed to protect. See Estate of Hernandez v. Ariz. Bd. of Regents, 177
Ariz. 244, 253 (1994). And plaintiffs dismissed their claims under the AZCFA.
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recognizes a common law duty to prevent the misuse and abuse of prescription opioid 
medications.  

Plaintiffs argue that a public policy duty arises under the AZCSA or the Pharmacy Board 
statutes regulating the dispensing of prescription medicines. A statute may create a public policy 
duty but only when the plaintiff “is within the class of persons to be protected by the statute and 
the harm that occurred ... is the risk that the statute sought to protect against.” Quiroz, 243 Ariz. 
at 565, ¶ 15 (quoting Gipson, 214 Ariz. at 146, ¶ 26); Estate of Hernandez, 177 Ariz. at 253.  

In the complaints, plaintiffs alleged violations of various provisions of the Pharmacy 
Board dispensing and record-keeping statutes. For example, A.R.S. § 32-1964(A) requires 
pharmacists to maintain records of every prescription order of drugs dispensed. A.R.S. § 32-1983 
regulates the wholesale distribution of prescription medications. Although plaintiffs referred to 
these statutes in the complaints, plaintiffs made no argument that they are within the class of 
persons the statutes are intended to protect. These statutes were enacted to regulate the 
dispensing of prescription drugs in Arizona. Nothing in these statutes suggests they were 
intended to protect local governments against the effects of opioid addiction and abuse.  

Plaintiffs argue that the AZCSA enumerates the responsibilities of manufacturers, 
distributors and dispensers of controlled substances. For example, the AZCSA makes it a crime 
to make false records (A.R.S. § 362531(A)(3)), to sell a controlled substance for other than a 
legitimate medical purpose (A.R.S. § 36-2531(A)(6)) and to acquire a controlled substance by 
means of forgery, fraud or deception (A.R.S. § 36-2531(E)). 

Plaintiffs argue that these provisions and others in the AZCSA establish a public policy 
duty. They claim that they are within the class of persons the statute is intended to protect and 
that the injuries they have suffered are the type of harm the statute was enacted to prevent.  

Plaintiffs rely on Gipson. In Gipson, the defendant gave an acquaintance his prescription 
pain medications for recreational purposes. When the acquaintance died from a drug overdose, 
decedent’s family filed a wrongful death action. Gipson, 214 Ariz. at 142-43, ¶¶ 3-7. The 
supreme court found that the AZCSA and other statutes prohibiting the distribution of 
prescription drugs to persons lacking a valid prescription were designed “to avoid injury or death 
to people who have not been prescribed prescription drugs, who may have no medical need for 
them and may in fact be endangered by them, and who have not been properly instructed on their 
usage, potency, and possible dangers.” Id. at 146, ¶ 26. Thus, the supreme court held that these 
drug laws created a legal duty of care between a person to whom opioids had been prescribed 
and a third person who was injured as a result of taking the unauthorized medications. Id. at 147, 
¶ 32.  
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Gipson does not support plaintiffs’ positon. The Gipson court found the AZCSA’s 
restrictions on controlled substances were designed to protect people who had not been 
prescribed medications because those people may be endangered by the drugs and may not have 
been properly instructed on their usage, potency, and possible dangers. Id. Gipson does not 
support expanding the class of persons protected by the AZCSA to local governments providing 
public services to mitigate the drug epidemic.  

The prefatory notes to the Uniform Controlled Substances Act do not help plaintiffs’ 
position. The prefatory notes state the uniform act from which the AZCSA was derived was 
designed to provide tools for state and local governments “to control more effectively the drug 
abuse problem.” However, the notes do not suggest the controlled substances statutes are 
intended to give local governments a claim for damages to recover the costs of providing health 
and crime-related services in their communities.  

In short, plaintiffs have not established that defendants owed a public policy duty based 
on the AZCSA because plaintiffs are not within the class of persons the statutes were enacted to 
protect and their damages are not the type of harm the statutes were designed to protect against. 
Courts in other opioid-related cases have reached the same conclusion. For example, in In re: 
National Prescription Opiate Litig., 2019 WL 3737023 (N.D. Ohio June 13, 2019), the court 
dismissed the negligence per se claim based on violations of the federal version of the CSA and 
Oklahoma’s CSA. Like plaintiffs here, several Native American nations sued to recover the costs 
of public services. The court found that the CSA was “not intended to protect sovereigns like the 
Tribes from spending more on addiction-related public services when rates of addiction 
increase.” Id. at *13; see also In re National Opiate Litig., 452 F.Supp.3d 745, 788 (N.D. Ohio 
2020) (negligence claim allowed to continue under the “foreseeability” standard under Florida 
law, but dismissed negligence per se claims on the ground that a hospital is not an intended 
beneficiary of the CSA).  

Plaintiffs have not cited an opioid–related case that found a duty under a controlled 
substances statute. The opioid cases that have allowed negligence claims to proceed have found a 
duty under a foreseeability standard, a standard that Arizona law rejects. See, e.g., In re National 
Prescription Opiate Litig., 2018 WL 4895856, *36 (N.D. Ohio Oct. 5, 2018) (“The existence of 
a duty depends on the foreseeability of the injury.”); City of Everett, 2017 WL 4236062, *4 (duty 
existed centered on the extent to which the corporate manufacturer defendant “engaged in an 
affirmative act which created or exposed [the plaintiff city] to a high degree of risk of harm.”).  

The motions to dismiss the negligence counts based on a lack of duty are granted. 
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3. Count 3: Negligence Per Se

Count 3 in each complaint is a claim for negligence per se. The negligence per se claims 
are based on violations of the AZCSA and the Arizona Pharmacy Board statute. According to the 
complaints, the AZCSA is designed to protect the public from harm. The AZCSA has record-
keeping requirements for opioids and prohibits the sale or distribution of opioids except for 
legitimate medical purposes. The statute further makes it unlawful to give false or misleading 
information in any required report or document. It makes it unlawful to obtain opioids through 
forgery, fraud or deception. The Pharmacy Board statutes set out requirements for dispensing 
medications, including maintaining records of prescription drugs they dispensed. The complaints 
allege that defendants violated the AZCSA and the Pharmacy Board statutes.   

“A person who violates a statute enacted for the protection and safety of the public is 
guilty of negligence per se.” Alaface v. National Inv. Co., 181 Ariz. 586, 596 (App. 1994); Good 
v. City of Glendale, 150 Ariz. 218, 221 (App. 1986). There is no dispute here that the AZCSA
and the Pharmacy Board statutes were enacted for the protection and safety of the public.
However, violation of a statute is not enough to state a negligence per se claim. Like a duty
based on public policy, to bring a negligence per se claim, a plaintiff must establish that it is
“within the class of persons the statute is intended to protect.” Steinberger, 234 Ariz. at 139, ¶
57.

As discussed above, plaintiffs have not established a public policy duty because they are 
not within the class of persons the AZCSA and Pharmacy Board statutes were designed to 
protect. Plaintiffs’ negligence per se claims fail for the same reasons their negligence claims are 
deficient.  

4. Count 4: Unjust Enrichment

Under Arizona law, “[u]njust enrichment occurs when one party has and retains money or 
benefits that in justice and equity belong to another.” Trustmark Ins. Co. v Bank One, Arizona, 
NA, 202 Ariz. 535, 541, ¶ 31 (App. 2002). A claim for unjust enrichment has five elements: “(1) 
an enrichment, (2) an impoverishment, (3) a connection between the enrichment and the 
impoverishment, (4) the absence of justification for the enrichment, and (5) the absence of a 
remedy provided by law.” Wang Elec., Inc. v. Smoke Tree Resort, LLC, 230 Ariz. 314, 318, ¶ 10 
(App. 2012). The essence of unjust enrichment is the conferral of a benefit on the defendant. 
Freeman v. Sorchych, 226 Ariz. 242, 251, ¶ 27 (App. 2011) (citing Murdock–Bryant Constr., 
Inc. v. Pearson, 146 Ariz. 48, 53 (1985)). Further, the plaintiff must show “that it was not 
intended or expected that the services be rendered or the benefit conferred gratuitously, and that 
the benefit was not ‘conferred officiously.’” Id. at 251-52, ¶ 27. The “benefit may be any type of 
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advantage, including that which saves the recipient from any loss or expense.” Pyeatte v. 
Pyeatte, 135 Ariz. 346, 352 (App. 1982). But, under Arizona law, there must be a nexus between 
the alleged impoverishment and the enrichment conferred. See Laborers' and Operating 
Engineers' Utility, 42 F. Supp. 2d at 951.   

The unjust enrichment claims fail because plaintiffs have not alleged they were 
impoverished because of a benefit they conferred on defendants. The complaints allege that 
“[e]ach Defendant therefore received a benefit from the sale, distribution, or prescription of 
prescription opioids to and in [plaintiffs’ communities], and these Defendants have been unjustly 
enriched at the expense” of plaintiffs. But this alleged benefit, the profits from sale and 
distribution of prescription opioids, is not a benefit conferred by plaintiffs on defendants. The 
purchasers of opioid medications conferred the benefit, not plaintiffs.  

Plaintiffs argue they conferred a benefit by paying healthcare-related costs, foster care 
placement costs, and crime-related costs, etc. Plaintiffs also lost tax revenue. Plaintiffs fail to 
explain how the loss of tax revenue conferred a benefit on defendants. Further, plaintiffs have 
not alleged any nexus between the impoverishment, the payment for public services, and any 
enrichment conferred on defendants. In other words, public services benefit the residents of 
plaintiffs’ communities. The services did not confer a benefit on defendants.  

An unjust enrichment claim under Arizona law requires a connection between the 
enrichment and the impoverishment. Id. (applying Arizona law, “Laborers' Trust paid health care 
benefits to its participants and their beneficiaries. Laborers' Trust does not allege it conferred any 
benefit on Philip Morris. No benefit was conferred on Philip Morris.”). Here, plaintiffs had 
increased costs for health care, crime and other programs to deal with the myriad of problems 
associated with addiction and abuse. However, plaintiffs cannot show that these costs conferred a 
benefit on defendants. Defendants benefited from the deceptive sale of opioids through sales and 
profits, but that benefit was not conferred by plaintiffs and is not connected to plaintiffs’ costs. 
Plaintiffs have not alleged that they provided these services with the expectation of being repaid 
by defendants. See Freeman, 226 Ariz. at 251, ¶ 27.    

Plaintiffs rely on a decision in the Ohio opioid MDL in which the court held that the 
plaintiff city conferred a benefit by paying for “defendants' externalities”, meaning the costs of 
the harm caused by defendants' misconduct. See, e.g., In re National Prescription Opiate Litig., 
2018 WL 4895856, *46 (N.D. Ohio Oct. 5, 2018) (“Based on the alleged facts in this case, 
Plaintiffs state a facially plausible unjust enrichment claim on the theory that they conferred a 
benefit upon all Defendants by alleging that they paid for the cost of harm caused by the 
defendant’s conduct, i.e., the defendant’s externalities.”). Judge Polster agreed with this theory 
under Ohio law, stating that defendants’ “conduct allowed the diversion of opioids and thereby 
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created a black market for their drugs”, which “allowed Defendants to continue to ship large 
volumes of opioids into Plaintiff’s communities at great profit to Defendants and great expense 
to Plaintiffs.” In re National Prescription Opiate Litig., 2018 WL 6628898, at *21 (N.D. Ohio 
Dec. 19, 2018). 

Here, however, plaintiffs have not cited an Arizona appellate decision that has accepted 
plaintiffs’ externalities theory. Indeed, the theory runs counter to the requirement in Arizona law 
that there must be a connection between the impoverishment and the enrichment. See Wang 
Elec., 230 Ariz. at 318, ¶ 10. The externalities theory would change the elements and the very 
concept of unjust enrichment. Instead of requiring a connection between the enrichment and 
impoverishment, a plaintiff could state an unjust enrichment claim by simply alleging it was 
harmed by defendant’s wrongdoing. Such a theory if adopted would create duties where none 
otherwise existed and would result in claims without boundaries. The unjust enrichment claims 
are dismissed.  

C. Sufficiency of Allegations in the Complaints

1. Harper’s Motion for More Definite Statement (Apache County case)

Western Drug owns and operates two retail pharmacies in Apache County. Fred Harper 
owns Western Drug. The Apache County Complaint identified Harper as “Prescriber 
Defendants” and accused Harper of engaging in the same conduct alleged against the 
“Prescribers.” There are no allegations in the complaint specific to pharmacy defendants.  

Harper argues that a more definite statement is required because the allegations are 
confusing. As pharmacists, Harper could not have done the things the prescribers are accused of 
doing. For example, Harper could not have passed out “savings cards” to encourage patients to 
try opioids or increased patient dosages. Indeed, it appears that the only allegations specific to 
Harper concern Harper’s failure to adequately supervise one of its former pharmacists who was 
arrested for DUI and drug possession and disciplined by the Arizona State Board of Pharmacy 
more than four years ago for forging prescriptions and possessing illegal narcotics.  

At oral argument, Apache County acknowledged the complaint misidentified Harper and 
that the allegations were confusing and deficient. Plaintiff even admitted that some of the 
allegations against Harper did not make sense. Plaintiff requested leave to amend the complaint 
to clarify the allegations and include some additional allegations concerning Harper’s role in 
dispensing and compounding opioid medications. Plaintiff stated it also intended to add factual 
allegations about unlawful conduct of other pharmacists employed by Harper. Harper did not 
object to plaintiff’s request to file an amended complaint.   
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The decision to grant or deny a motion to amend a complaint is within the Court’s 
discretion. Tumacacori Mission Land Development, Ltd. v. Union Pacific R.R. Co., 231 Ariz. 
517, 519, ¶ 4 (App. 2013). Generally, amendments are liberally allowed to cure any defects in 
the initial pleading, absent a finding of undue delay, bad faith, undue prejudice, or futility of the 
amendment. See Wigglesworth v. Maudlin, 195 Ariz. 432, 439, ¶ 26 (App. 1999); Ariz. R. Civ. 
P. 15(a)(2) (“Leave to amend must be freely given when justice requires.”).

The allegations against Harper are confusing, deficient and do not comply with Rule 8(a). 
The motion for more definite statement is granted, and the complaint is dismissed without 
prejudice. Plaintiff’s oral motion for leave to amend is granted. Plaintiff has ten days to file an 
amended complaint.   

Further, for the reasons discussed above, the negligence claim (Count 2), the negligence 
per se claim (Count 3) and the unjust enrichment claim (Count 4) against Harper are dismissed 
with prejudice.   

2. Allegations against Actavis Generic Entities

The Actavis Generic Entities manufacture certain generic opioid medications. They 
allege that generic manufacturers compete on price and do not engage in any marketing or 
advertising. Thus, they claim they could not have participated in any of the alleged deception in 
the marketing campaigns that the branded manufacturers are alleged to have participated in. 
They claim there are no allegations they promoted generic medicines and no allegations linking 
their medications to a false or misleading statement. 

The complaints allege: Manufacturers, which include the three Actavis Generic Entities, 
engaged in a deceptive marketing and distribution scheme to convince doctors and patients that 
long-term opioid use is both safe and beneficial for the treatment of chronic pain. Manufacturers 
downplayed the known risks of addiction and abuse and exaggerated the benefits. Manufacturers 
used various marketing tactics and funded front groups and KOLs to legitimize their false claims 
about opioids. These deceptive practices were perpetrated against doctors and patients in 
plaintiffs’ communities. The three Actavis Generic Entities are included within the label 
“Actavis,” along with four other manufacturing entitles. The group of “Actavis” entities 
distributed misleading information about Kadian. 

Because the fraud claim has been dismissed, there is no requirement that the claims be 
pled with particularity, see Steinberger, 234 Ariz. at 136-40, ¶¶ 44-62, and including the Actavis 
Generic Entities within groups of other defendants is not fatal to the public nuisance claim. See 
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United Healthcare, 848 F.3d at 1184. Furthermore, when deciding this motion, the complaints’ 
allegations must be accepted as true. The allegations in the complaints are sufficient to survive a 
motion to dismiss.  

3. Allegations against Janssen/J&J

a. Allegations of wrongdoing against Janssen

Janssen argues that the complaints do not allege any wrongdoing against it and fail to 
state a claim based on unbranded promotional and educational activities. Janssen claims that it is 
not responsible for any statements made in the unbranded promotional materials referred to in 
the complaints. It further argues that those unbranded advertising materials are not false or 
misleading.  

The complaints contain fairly detailed allegations about Janssen’s involvement in the 
alleged scheme to relax the standards for prescribing opioids. The complaints allege that Janssen 
did several things to foster the scheme, such as funding bogus studies to promote the use of 
opioids for chronic pain. Janssen also funded and approved guides and websites that downplayed 
the risks of addiction and overstated the benefits of opioid use for chronic pain. The complaints 
also allege that Janssen funded front groups and KOLs.  

The complaints allege that Janssen is responsible for the unbranded promotional 
materials and that the materials contain deceptive statements. These allegations must be accepted 
as true, and the Court cannot consider Janssen’s denial of its involvement. See Cullen, 218 Ariz. 
at 419, ¶ 7. The Court finds that the allegations against Janssen are sufficient under Rule 8.     

b. Allegations against J&J

The complaints allege direct wrongdoing against J&J. “Janssen” is used in the complaint 
to include both Janssen and J&J. Thus, the factual allegations against “Janssen” are also 
allegations against J&J.  

The complaints also include allegations specific to J&J. For example, paragraph 34 of the 
Glendale complaint states “J&J made payments to front groups . . . who perpetrated and 
disseminated Defendants’ misleading marketing messages regarding the risks and benefits of 
opioids.” (See also Glendale Complaint at ¶ 98.) The complaints include more specific 
allegations against J&J. For example, paragraph 101h of the Glendale complaint alleges that J&J 
and others minimized the risks of opioid addiction and abuse to doctors in Arizona and 
specifically in Glendale. The complaints allege J&J was responsible for funding the bogus 
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research to support the use of opioids for chronic pain patients. (Id. at ¶ 108.) Taken as true, 
these allegations are sufficient to state a claim for direct liability against J&J.  

4. Dispensing-related Allegations against the Pharmacy Distributors (Prescott case)

a. Sufficiency of Dispensing-related allegations

The Prescott complaint categorizes defendants Walmart, Walgreens and Smith’s as 
“Pharmacy Distributors.” The complaint alleges that the Pharmacy Distributors were within the 
chain of distribution of opioids and that, like the Distributors, they earned substantial profits 
flooding the market with opioid medications. The complaint further alleges that the Pharmacy 
Distributors had “a duty to monitor, detect, investigate, refuse to fill, and report suspicious orders 
of prescriptions opioids.” It further alleges that the Pharmacy Distributors participated in the 
diversion of opioids by regularly filling suspicious prescriptions and failing to report suspicious 
orders.  

The Pharmacy Distributors argue that these allegations conflate the distinction between 
distribution and dispensing related conduct. The Pharmacy Distributors claim that they only 
delivered opioids to the pharmacies within their own chain stores. They did not fill prescriptions 
or dispense opioids to patients. Thus, they assert the dispensing allegations are deficient and do 
not state a claim based on dispensing-related conduct.     

The Court finds the complaint states a claim based on dispensing-related activities. 
Although defendants deny they engaged in any dispensing activities, the complaints allege 
otherwise, and those allegations must be taken as true for purposes of this motion. See Cullen, 
218 Ariz. at 419, ¶ 7.   

b. Are the dispensing-related allegations barred?

The Pharmacy Distributors further argue that the Arizona Board of Pharmacy alone is 
charged with ensuring compliance with the AZCSA. Thus, they argue, plaintiffs have no 
common law claim based on dispensing activities and cannot bring a claim for enforcement 
under the AZCSA.  

As discussed above, Prescott does not have a negligence per se claim based on a violation 
of the AZCSA. That does not mean, however, that there is no public nuisance claim based on the 
alleged dispensing conduct. Thus, the motion to dismiss is denied on this ground.  
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Next, the Pharmacy Distributors argue that Prescott failed to comply with the preliminary 
certification requirements for medical malpractice claims in A.R.S. § 12-2603(A). Prescott 
claims that although it does not believe the certification requirements apply to its claims, it filed 
an A.R.S. § 12-2603 certification with its complaint on April 23, 2019, and an amended 
certification on February 18, 2020.   

Defendants do not deny that the certifications were timely filed. Rather, they raise two 
new issues in the reply: (1) the complaints do not plead the elements of a medical malpractice 
claim as required under A.R.S. § 12-563; and (2) plaintiff failed to serve the certifications with 
the complaint. The Court will not consider arguments raised for the first time in the reply. Westin 
Tucson Hotel Co. v. State Dep't of Revenue, 188 Ariz. 360, 364 (App. 1997) (“a claim raised for 
the first time in a reply is waived”). Nevertheless, as a practical matter the negligence count has 
been dismissed.     

5. Allegations against Pharmacy Distributors and Dispensers (Pinal County case)

a. Medical malpractice

The Pharmacy Distributors and Dispensers in the Pinal County case argue that the 
complaint fails to plead the elements of negligent medical malpractice under A.R.S. § 12-563. 
They assert there are no allegations in the complaint that defendants failed to exercise the 
requisite standard of care in filling facially valid prescriptions for opioid medications.   

Plaintiff responds that A.R.S. § 12-563 does not apply because it is not asserting a claim 
for medical malpractice. The negligence claims are dismissed. Thus, it is not necessary for the 
Court to decide whether the claims must be pled under A.R.S. § 12-563.     

b. Sufficiency of allegations

The Pharmacy Distributors and Dispensers argue that the allegations against them in the 
Pinal County complaint are too ambiguous and not sufficient to state a claim.  

The complaint alleges the Pharmacy Distributors and Dispensers had extensive 
knowledge of the oversupply of opioids in plaintiff’s community through the data they collected 
and maintained. Although they were aware of the risks, defendants took no steps to stop the 
flood of opioids and profited handsomely from the oversupply. Defendants understood the harm 
their conduct was causing and, although they made public statements indicating they were taking 
steps to curb abuse, the misconduct continued.  
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The complaint adequately alleges that Pharmacy Distributors and Dispensers failed to 
prevent opioid diversion and report obvious suspicious orders. These allegations are sufficient to 
give defendants notice of the claims against them under Rule 8. The motion to dismiss on this 
ground is denied.  

6. Allegations against Kapoor

Kapoor was the founder and on the board of Insys, the manufacturer of the opioid 
medication Subsys. Although Kapoor did not personally make and sell opioids, he is categorized 
as a Manufacturer in the complaints. Kapoor argues that the facts against him are meager and do 
not support the claims asserted against him. 

The complaints allege that Kapoor and Babich, another Insys executive, participated in 
the scheme to profit from the sale of opioids using bribes, kickbacks and deception to cause the 
illegal distribution of Subsys. Plaintiffs allege that bribes and kickbacks caused doctors and pain 
clinics to write large numbers of prescriptions for many non-cancer patients who did not need 
Subsys. Plaintiffs allege that Kapoor was part of scheme to mislead health insurance companies 
to provide coverage for Subsys when prescribed for non-cancer patients and that, by promoting 
the unauthorized use of Subsys, Kapoor put patients at risk and contributed to the opioid crisis.  

Kapoor should be aware of the nature of the claims against him. Kapoor was found guilty 
of fraud, conspiracy and racketeering based on some of the same conduct alleged here. He and 
Insys also have been named as defendants in other opioid-related civil cases around the country. 
These allegations are sufficient to state a claim under Rule 8. Plaintiffs do not need to amend the 
complaints to add detail about Kapoor’s involvement.  

VII. DISPOSITION

IT IS ORDERED granting defendants Harper and Western Drug’s Motion to Dismiss or
Motion for More Definite Statement. The complaint against defendants Harper and Western 
Drug in the Apache County case, CV2020-001434, is dismissed without prejudice.  

IT IS FURTHER ORDERED granting plaintiff Apache County’s motion for leave to 
amend its complaint against Harper and Western Drug in CV2020-001434. Apache County has 
ten business days from the filed date of this order to file an amended complaint.    

IT IS FURTHER ORDERED dismissing the negligence claims (Count 2), the 
negligence per se claims (Count 3) and the unjust enrichment claims (Count 4) against 
defendants in each of the seven consolidated cases.  
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IT IS FURTHER ORDERED denying the motions to dismiss in all other respects. 

IT IS FURTHER ORDERED that the parties may file a supplemental brief concerning 
defendants’ Motion to Stay (filed October 8, 2020) reflecting on that Motion in light of the 
instant ruling. The supplemental brief is due ten business days from the filed date of this ruling. 
The supplemental brief may not exceed five pages.  

VIII. FINAL OBSERVATIONS

After this ruling, the only remaining claim is for public nuisance. Public nuisance law is
not well developed in Arizona, and the motion to dismiss the nuisance count is a close call. The 
law of nuisance is aptly described as an “impenetrable jungle” that has been “applied 
indiscriminately . . . as a substitute for any analysis of a problem.” Hopi Tribe, 245 Ariz. at 404, 
¶ 24 (citation omitted). As a result, this Court would encourage the Arizona Appellate Courts to 
add the public nuisance claim to the list of issues to be resolved by special action.  

In addition, the Court will issue a separate minute entry inviting the Arizona Attorney 
General to submit an amicus brief on defendants’ claim that local jurisdictions do not have the 
authority to bring these claims.     
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT 

IN AND FOR PASCO COUNTY, FLORIDA 

 

STATE OF FLORIDA, OFFICE OF THE 

ATTORNEY GENERAL, DEPARTMENT 

OF LEGAL AFFAIRS, 

                  Plaintiff, 

v. 

PURDUE PHARMA L.P., 

PURDUE PHARMA, INC., THE 

PURDUE FREDERICK COMPANY, INC., 

ENDO HEALTH SOLUTIONS INC., 

ENDO PHARMACEUTICALS INC., 

JANSSEN PHARMACEUTICALS, INC., 

JOHNSON & JOHNSON, CEPHALON, INC., 

TEVA PHARMACEUTICALS USA, INC., 

ALLERGAN FINANCE, LLC, 

ACTAVIS PHARMA, INC., ACTAVIS LLC, 

INSYS THERAPEUTICS, INC., 

AMERISOURCEBERGEN DRUG 

CORPORATION, CARDINAL HEALTH, 

INC., MCKESSON CORPORATION, 

MALLINCKRODT LLC, WALGREEN CO., 

CVS HEALTH CORPORATION, and 

CVS PHARMACY, INC., 

                  Defendants. 

_____________________________________ 

 

 

 

 

Case No. 2018-CA-001438 

ORDER  DENYING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT [004] 

THIS CAUSE is before the Court on Defendants Teva Pharmaceuticals USA, Inc; 

Cephalon, Inc.; Actavis LLC; Actavis Pharma, Inc.; Allergan Finance, LLC; Walgreen Co.; CVS 

Health Corporation; and CVS Pharmacy, Inc.’s (hereinafter “Defendants”) Motion for Summary 

Judgment [004] filed January 21, 2022 (the “Motion”).   

In the Motion, Defendants sought summary judgment on all claims based on a failure to 

create a triable issue of fact on causation.  Defendants moved for summary judgment on 

Plaintiff’s negligence and gross negligence claims (Counts III, V) based on a failure to create a 
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2 

triable issue of fact on duty, breach, and damages.  Defendants moved for summary judgment on 

Plaintiff’s negligence per se claim (Count IV), based on the lack of a predicate statute.  

Defendants moved for summary judgment on Plaintiff’s public nuisance claims (Counts I-II, X), 

based on lack of evidence of invasion of a public right, and based on the argument that Plaintiff’s 

requested abatement remedy is unavailable.  Defendants moved for summary judgment on 

Plaintiff’s claims under Florida’s Deceptive and Unfair Trade Practices Act (“FDUTPA”) based 

on FDUTPA’s safe harbor provision, the learned intermediary doctrine, lack of actual damages, 

unavailability of disgorgement and restitution, statute of limitations, and lack of a FDUTPA 

predicate in the Florida Drug and Cosmetic Act (Count VI).  Defendants moved for summary 

judgment on Plaintiff’s claims under Florida’s Racketeer Influenced and Corrupt Organization 

Act (“RICO”) (Counts XII-XIII), based on lack of evidence of predicate acts, the operation and 

existence of an enterprise, and a RICO conspiracy.  Defendants moved for summary judgment on 

Plaintiff’s Civil Conspiracy claims (Counts VII-XI), based on lack of evidence of agreement to 

do any unlawful act.  Defendants moved for summary judgment based on federal preemption by 

the Food, Drug, and Cosmetic Act and by the Controlled Substances Act.  Defendants moved for 

summary judgment based on the existence of a political question and based on separation of 

powers concerns.  Finally, Defendants moved for summary judgment on all claims based on the 

affirmative defense of statute of limitations.  

Upon consideration of the parties’ briefing and arguments held on March 10, 2022, it is 

hereby ORDERED AND ADJUDGED: 

 Causation:  The Motion is denied as to lack of causation for the reasons given by the 

Court on the record at the March 10, 2022 hearing, and by the Court at the March 11, 2022 

hearing.  The evidence is sufficient for a jury to conclude that Defendants’ marketing statements 
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3 

and diversion-related conduct substantially caused Plaintiff’s harms.  The evidence also is 

sufficient for a jury to find that Defendants’ conduct was the proximate cause of the harms 

alleged, because the harms were foreseeable.   

Negligence, gross negligence, and negligence per se:  The Motion is denied as to the 

negligence, gross negligence, and negligence per se claims in Counts III-V for the reasons given 

by the Court on the record at the March 10, 2022 hearing, and by the Court at the March 11, 

2022 hearing.  There are applicable legal duties at common law.  As to Plaintiff’s negligence per 

se claim, the Florida Drug and Cosmetic Act and Florida Pharmacy Act establishes applicable 

duties.  Triable issues of fact exist as to breach of applicable duties by each Defendant.  Triable 

issues of fact exist as to damages resulting from those breaches.       

Public nuisance:  The Motion is denied as to the public nuisance claims in Counts I-II, 

and X for the reasons given by the Court on the record at the March 9 and 10, 2022 hearings, and 

by the Court at the March 11, 2022 hearing.  The evidence is sufficient to create a triable issue of 

fact as to whether the opioid epidemic of addiction and related harms, including opioid-related 

crime, is a public nuisance that invades a public right by injuring the health of the community 

and damaging the public welfare.  The evidence creates a triable issue as to whether the opioid 

epidemic is a public nuisance affecting the public at large.  A public nuisance need not be related 

to land, and Florida law contains no bar on public nuisances related to products.  The Motion is 

denied as to Plaintiff’s abatement remedy for the reasons given by the Court on the record at the 

March 9 and 10, 2022 hearings, and by the Court at the March 11, 2022 hearing.  

FDUTPA:  The Motion is denied as to the FDUTPA claim in Count VI for the reasons 

given by the Court on the record at the March 8 and 10, 2022 hearings, and by the Court at the 

March 11, 2022 hearing.  The FDUTPA claim is not barred by the statute’s safe harbor, 

Add. 092

USCA4 Appeal: 22-1819      Doc: 43            Filed: 12/27/2022      Pg: 97 of 355 E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2024 Jan 05 9:10 A

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

1003975



4 

§ 501.212(1), Fla. Stat., or the learned intermediary doctrine.  The FDUTPA claim is not barred 

by the statute of limitations for reasons set forth below.  The evidence creates triable issues of 

fact as to “actual damages” under Section 501.207(1)(c), Florida Statutes, as to each Defendant.  

Plaintiff may seek to recover as “actual damages” the amount spent on medically unnecessary 

opioids by “consumers or governmental entities,” id., but Plaintiff may not seek to recover 

compensatory damages such as foster care costs as “actual damages.”  Plaintiff may also seek to 

recover “legal, equitable, or other appropriate relief.”  § 501.207(3), Fla. Stat.   

Civil conspiracy:  The Motion is denied as to the civil conspiracy claims in Counts VII-

XI for the reasons given by the Court on the record at the March 10, 2022 hearing, and by the 

Court at the March 11, 2022 hearing.  There are triable issues of fact as to whether there was a 

civil conspiracy as to each Defendant. 

RICO:  The Motion is denied as to the RICO claims in Counts XII-XIII for the reasons 

given by the Court on the record at the March 10, 2022 hearing, and by the Court at the March 

11, 2022 hearing.  There are triable issues of fact as to whether Defendants operated or managed 

a RICO enterprise and agreed to commit a RICO conspiracy (Count XIII).  For Count XII, there 

are triable issues of fact as to whether each Defendant committed sufficient predicate acts under 

Sections 499.0051(11)(d), 817.034(4)(a)-(b), and 893.04(2)(a), Florida Statutes. 

Preemption:  The Motion is denied as to federal preemption for the reasons given by the 

Court on the record at the March 10, 2022 hearing, and by the Court at the March 11, 2022 

hearing.  Plaintiff’s claims for false and misleading statements are not preempted by the federal 

Food, Drug, and Cosmetic Act.  Plaintiff’s diversion-based claims are not preempted by the 

federal Controlled Substances Act because of the Act’s savings clause, 21 U.S.C. § 903, among 

other reasons.  
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5 

Political question and separation of powers:  The Motion is denied as to separation of 

powers for the reasons given by the Court on the record at the March 10, 2022 hearing, and by 

the Court at the March 11, 2022 hearing.  Plaintiff’s claims are not barred by the political 

question doctrine.  Moreover, adjudicating those claims will not require the Court to co-opt the 

rights and duties of the State legislature or of any federal or state regulatory agency. 

Statute of limitations:  The Motion is denied as to statute of limitations for the reasons 

given by the Court on the record at the March 8 and 10, 2022 hearings, and by the Court at the 

March 11, 2022 hearing.  The Motion is denied for the same reasons as Walgreens’s, CVS 

Health Corporation’s, and CVS Pharmacy Inc.’s Motion for Summary Judgment Based on 

Statute of Limitations, File Share No. 013, was denied.  There are triable issues of fact regarding 

(1) whether Plaintiff ’s claims are continuing violations, (2) the date of accrual of Plaintiff ’s 

claims, and (3) whether each Defendant is estopped from relying on a statute of limitations 

defense because of its fraudulent concealment of Plaintiff ’s claims. 

Accordingly, Plaintiff’s Motion is GRANTED IN PART AND DENIED IN PART.   

DONE AND ORDERED in Chambers at New Port Richey, Pasco County, Florida, this 

____ day of March 2022. 

 

_____________________________ 

Honorable Kimberly Sharpe Byrd 

Circuit Court Judge 

 

Electronically Conformed 3/30/2022

Kimberly Sharpe Byrd
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IN THE CIRCUIT COURT OF HINDS COUNTY, MISSISSIPPI 
FIRST JUDICIAL DISTRICT 

STA TE OF MISSISSIPPI PLAINTIFF 

V. CIVIL ACTION NO.: 25Cll:18-cv-00692 

CARDINAL HEALTH, INC., 
McKESSON CORPORATION, 
AMERISCOURCEBERGEN CORPORATION, 
WALGREEN CO., WALMART INC. f/k/a 
WAL-MART STORES, INC., AND 
DOES 1 THROUGH 100, INCLUSIVE, DEFENDANTS 

ORDER DENYING MOTION TO DISMISS 

THIS ACTION comes before the Court upon a Joint to Transfer Venue and to Dismiss 

Amended Complaint for Failure to State a Claim [Docket os. 44 & 46] filed by Defendants 

Walgreen Co. and Walmart Inc. (collectively, "Pharmacy Defendants"). Previously, the Court, 

issued an Order denying the Pharmacy Defendants ' Motion to Transfer Venue [Docket o. 62]. 

The Court now turns its attention to their motion to dismiss and, having considered oral arguments 

of counsel on September 18, 2020, reviewed supplemental authority supplied through December 

2020, and being otherwise fully advised in the premises, finds as fo llows: 

On December 6, 2018 , Plaintiff, the State of Mississippi (hereinafter, the "State"), through 

the Office of the Attorney General, filed suit naming multiple defendants and alleging their various 

roles and/or contribution to the Opioid Epidemic within the State of Mississippi. On September 

12, 2019, the State amended its complaint [Dkt. #36] to include the self-titled Pharmacy 

Defendants - Walgreens Co. and Walmart Inc. The State asserts the Pharmacy Defendants, as 

wholesalers who distribute prescription drugs through their own pharmacies, failed to safely 

monitor and distribute prescription drugs. The State ' s Amended Complaint [Dkt. #36], filed on 

 
Case: 25CI1:18-cv-00692-EFP     Document #: 91      Filed: 04/05/2021     Page 1 of 7
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September 12, 2019, alleges four claims against the Pharmacy Defendants: public nuisance, 

negligence, violation of the Mississippi Consumer Protection Act, and unjust enrichment. 

On ovember 20, 2019, the Pharmacy Defendants filed the instant motion to dismiss. 

Therein, they argue that the Amended Complaint fails to sufficiently plead each of the four claims 

and that the claims are otherwise barred. 

ANALYSIS 

A Rule 12(b)(6) motion to dismiss for failure to state a claim raises an issue of law and 

challenges the legal sufficiency of the complaint. Rose v. Tullos, 994 So.2d 734 (Miss. 2008). In 

review of the motion, the allegations in the complaint must be taken as true. Rose, 994 So.2d 734. 

To succeed on the motion, there must be no set of facts that would allow the plaintiff to prevail. Id. 

at 734 (~ 11). 

I. Count I - Public Nuisance 

A public nuisance is an unreasonable interference with a right common to the general 

public. Comet Delta, Inc. v. Pate Stevedore Co. of Pascagoula, Inc ., 521 So. 2d 857, 860 (Miss. 

1988) (adopting Restatement (Second) of Torts§ 821B)). A complainant seeking to recover for a 

public nuisance "must have sustained harm different in kind, rather than in degree, than that 

suffered by the public at large." Prescott v. Leaf River Forest Prod., Inc. , 740 So. 2d 301 , 312 

(Miss. 1999) (citing Comet Delta, Inc. v. Pate Stevedore Co. of Pascagoula, Inc. , 521 So.2d 857, 

861 (Miss.1988)). 

The Amended Complaint reads: "Defendants [ ... ] violated Mississippi law through their 

contribution to and/or assistance in creating and maintaining a condition that is harmful to the 

health of Mississippians and interferes with the comfortable enjoyment oflife by its citizens." Am. 

Compl. ~~ 5, 47, 82-83 , 85-87. The complaint details a public health hazard and interference with 
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aspects of public life in Mississippi. In addition, it discusses ongoing conduct continuing that 

produced a permanent or long-lasting effect; as well as, defendants' knowledge of the significant 

effect upon the public right. See Restatement (Second) of Torts § 821 B(2)( c ); Am. Comp!. ,i,i 36-

42, 47, 76-77, & 82-89. 

The Pharmacy Defendants ' insufficiency argument and assertion that no public rights were 

identified are without merit. The same holds true with regard to their "control over the 

instrumentality" argument. Taken as true, the Court finds Count I sufficiently pied. 

II. Count II - Negligence 

To prevail on a claim of negligence, the "plaintiff must establish by a preponderance of the 

evidence each of the elements of negligence: duty, breach, causation and injury." Sanderson 

Farms, Inc. v. McCullough, 212 So. 3d 69, 76 (Miss. 2017) (citations omitted). 

To this point, the Pharmacy Defendants argue (1) that they owe no duty to the State of 

Mississippi to protect it from the alleged harm associated with distributing opioids in their control, 

and (2) that there is no private right of action available to the State of Mississippi. The Court 

disagrees. 

The Court finds no merit to these arguments because as discussed by the State: (1) there 

exists a legal duty and foreseeability of harm in the purchase, storage, sell and distribution of 

Schedule II drugs, (2) a common law negligence action can be based on the violation of a federal 

or state statute that does not create a corresponding right of action, and (3) the Attorney General 

is vested - by the Mississippi Constitution, by statute and common law - with the power and 

authority to bring this action. Am. Comp!. ,i,i 21-28, 35-49 & 92-97; Wade v. Mississippi, 392 F. 

Supp. 229, 233 (N.D. Miss 1975); Gandy v. Reserve Life Ins. Co ., 279 So. 2d 648 (Miss. 1973). 

Accordingly, the Court finds the claim of negligence sufficiently pled. 
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III. Count III - Violation of the Mississippi Consumer Protection Act (Miss. CODE ANN. 
§ 75-24-1, et seq.) 

"The purpose of the CPA is to protect the citizens of Mississippi from deceptive and unfair 

trade practices." In re Miss. Medicaid Pharm. Average Wholesale Price Litig., 190 So. 3d 829, 

841 (Miss. 2015). "A trade practice is unfair if (1) it causes or is likely to cause a substantial injury; 

(2) the injury is not 'outweighed by any countervailing benefits to consumers or competition that 

practice produces; ' and (3) the injury could not have been 'reasonably avoided."' Id. (quoting 5 

U.S.C. § 45(n)). In considering if a practice is deceptive and unfair, the courts look to whether the 

use of "statements, representations, acts and practices, directly or by implication, has had and now 

has the capacity and tendency to mislead members of the public into the erroneous and mistaken 

belief that said statements and representations were and are true and complete." Matter ofCliffdale 

Assocs., Inc. , 103 F.T.C. 110 (1984) (cited with approval in Watson Labs. , Inc. v. State , 241 So. 

3d 573 (Miss . 2018)); see, generally, MISS. CODE. AN . § 75-24-3(c). 

Through its complaint, the State seeks a permanent injunction under Mississippi Code 

Annotated§ 75-24-9 and civil penalties and fees under§ 75-24-19(l)(b). Distributors ' arguments 

herein focus on the marketing; however, the State contends Distributors ' unfair practices implied 

orders were appropriate and did not reflect any abnormalities in amount, which would have 

indicated injury and harm that could reasonably be avoided. The complaint alleges defendants: 

knowingly, or with reason to know, and willing used unfair trade practices, in 
general, consisting of: engaging, and continuing to engage, in unfair trade practices 
that are illegal, immoral, unethical, oppressive, unscrupulous, or substantially 
injurious to aggrieved consumers including misrepresenting, failing to state, 
concealing, suppressing and/or omitting facts regarding the charging and collection 
of fees. 

Am. Compl. 199. Paragraph 99, also, claims Distributors knowingly, or with reason to know, and 

willfully misrepresented the source, sponsorship, approval, or certification of goods or services 
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by: engaging, and continuing to engage, m misrepresentations that are immoral, unethical, 

oppressive, unscrupulous, or substantially injurious to aggrieved consumers including 

misrepresenting, fai ling to state, concealing, suppressing and/or omitting facts regarding the 

efficacy and usefulness of the opioids and collection of funds related to the sale of those opioids 

offered by the Defendants to consumers. Id. 

Taken as true, Count III is sufficiently pied. 

IV. Count IV - Unjust Enrichment 

As quoted in Owens Corning, at 25: 

Mississippi law provides that, in an action for unjust enrichment, the plaintiff need 
only allege and show that the defendant holds money which in equity and good 
conscience belongs to the plaintiff. The requirements of proof of unjust enrichment 
are neither technical nor complicated and, [plaintiff] can state a claim against 
Defendants on the basis that [defendants] were unjustly enriched because they 
received the profits [ which] they should not have been permitted to [receive). 

Owens Corning, 868 So.2d 331 (citing Fordice Construction Company v. Central States Dredging 

Company, 631 F. Supp. 1536. (S.D. Miss. 1986)). 

The State ' s Amended Complaint alleges : 

Defendants have benefited from their unlawful acts by causing millions of illegal 
and suspicious orders to be distributed in violation of their legal duties. It would be 
inequitable and not in good conscience for Defendants to retain any ill-gotten gains 
earned as a result of the conduct alleged herein, which gains would not exist but for 
the payments made by the State and other payors. 

Am. Com pl. 1108. 

Taken as true, the Court finds that Count IV is sufficiently pled. 

V. Additional Defenses 
a. Preemption by the Controlled Substances Act 

Mississippi law demands nothing contrary or in addition to the provisions of the Control 

Substances Act ("CSA") found in Title 21 of the United States Code. As the United States Supreme 
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Court has recognized, " [t]he main objectives of the CSA were to conquer drug abuse and to control 

the legitimate and illegitimate traffic in controlled substances." Gonzales v. Raich, 545 U.S. 1, 12 

(2005). Accordingly, Defendants ' preemption argument fails. 

b. Derivative Injury Rule 

The indirect/derivative injury rule, also referred to as the remote~ss doctrine, is a rule 

about proximate cause. See, e. g ., Owens Corning v. R.J Reynolds Tobacco Co. , 868 So. 2d 331 , 

337 (Miss. 2004). Defendants ' reliance on Owens Corning for the proposition that indirect 

damages are not recoverable in Mississippi is misplaced. 

c. Free Public Services Doctrine 

The Free Public Services Doctrine is not recognized in the State of Mississippi, nor has the 

Supreme Court of Mississippi adopted the doctrine. Hence, the argument is unpersuasive to this 

Court. 

d. Economic Loss Doctrine 

Presently, Mississippi courts apply the economic loss doctrine to products liability cases, 

and the Mississippi Supreme Court has given no clear indication of adopting it in other cases. For 

that reason, this Court must decline to apply the rule. State Farm Mut. Auto. Ins. Co. v. Ford Motor 

Co. , 736 So.2d 384, 387 (Miss. Ct. App. 1999); Walker v. Williamson, 131 F. Supp. 3d 580, 594-

95 (S.D. Miss. 2015). 

CONCLUSION 

Mississippi employs a liberal pleading standard through Rule 8 of tne Mississippi Rules of 

Civil Procedure, which requires a "short and plain statement of the claim showing that the pleader 

is entitled to relief ' and a demand for said relief. MRCP 8(a). In applying Mississippi law, the 
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Court finds the Amended Complaint sufficiently pied and in compliance with the Rules of Civil 

Procedure. 

For the foregoing reasons, Distributors ' Motion to Dismiss [Dkt. #44] is DENIED. 

SO ORDERED AND ADJUDGED this the 5111 day of April, 2021 . 

~ 
HONORABLE E. FAYE PETERSON 
CIRCUIT COURT JUDGE 
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STATE OF MISSOURI 

CITY OF ST. LOUIS 
ss 

MISSOURI CIRCUIT COURT 
TWENTY-SECOND JUDICIAL CIRCUIT 

(City of St. Louis) 

STATE OF MISSOURI, ex rel. 
ERIC S. SCHMITT, in his 
Official Capacity as 
Missouri Attorney General, 

Plaintiff, 

VS. 

PURDUE PHARMA, L.P., et 
al., 

Defendants. 

No. 1722-CC10626 

Division No. 6 

ORDER 

C;,-, 
BY ML __ _._i.....;;.J..L-__ Ji.:l"'U 1Y 

ENTERED 

APR O 6 2020 

MS 

The Court has before it Defendants Endo Health Solutions, 

Inc., Endo Pharmaceuticals, Inc., Janssen Pharmaceuticals, Inc., 

and Johnson & Johnson's (collectively "Defendants") Joint Motion 

to Dismiss Plaintiff's First Amended Petition for Failure to State 

a Claim Upon Which Relief Can Be Granted. The Court now rules as 

follows. 

Plaintiff the State of Missouri ("the State") alleges that 

Defendants engaged in a fraudulent scheme to promote opioids for 

long-term treatment of chronic non-cancer pain, which the State 

argues is unsafe and ineffective. Eight of Plaintiff's claims 

allege violations of the Missouri Merchandising Practices Act 

("MMPA") (Counts I-VIII). The State also alleges a claim brought 

under the Missouri Health Care Payment Fraud and Abuse Act 

("HCPFAA") (Count IX), public nuisance (Count X), and two unjust 

enrichment claims (Counts XI & XII). The State alleges Defendants 

Add. 124

USCA4 Appeal: 22-1819      Doc: 43            Filed: 12/27/2022      Pg: 129 of 355 E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2024 Jan 05 9:10 A

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

1003975



individually and jointly disseminated false and misleading 

information about opioid treatment, minimizing its risks. The 

State specifically alleges the misrepresentations made by 

Defendants include: 

• 

• 

Defendants falsely represented that opioids pose a low 
risk of addiction and that patients who had not 
previously experienced addiction would become addicted 
to opioids; 
Defendants falsely 
exhibit signs of 
"pseudoaddiction" 
"pseudoaddiction" 
use; 

represented that many individuals who 
addiction are actually experiencing 

and doctors should treat this 
by increasing the patient's opioid 

• Defendants misrepresented the signs of addiction and 
ease of preventing it; 

• Defendants represented that opioids effectively produce 
positive long-term outcomes in cases of chronic pain; 

• Defendants falsely represented the relative risks 
associated with non-opioid pain-relief and pain
treatment strategies; and 

• Defendants targeted vulnerable populations, including 
senior citizens and veterans. 

On August 26, 2019, Defendants along with Purdue Pharma, L.P., 

Purdue Pharma, Inc., and Purdue Frederick Company, Inc. ("Purdue 

Defendants") filed their Joint Motion to Dismiss the State's First 

Amended Petition. On September 16, 2019, Purdue Pharma L.P. filed 

a Notice of Suggestion of Bankruptcy and Automatic Stay of 

Proceedings with this Court, stating Purdue Pharma L.P. and 

affiliated debtors filed a voluntary petition for relief under 

Chapter 11 of the Bankruptcy Code. On December 10, 2019, Purdue 

Defendants filed in this case a Notice of Third Amended Preliminary 

Injunction Order stating that on November 6, 2019, Judge Robert D. 

Drain of the U.S. Bankruptcy Court for the Southern District of 

New York entered an order enjoining all opioid-related litigation 
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against the Purdue 

(including Purdue 

Debtors and Purdue 

Frederick Company) 

Debtors-Related Parties 

through April 8, 2020. 

Therefore, Defendants here agree Purdue Pharma, L.P., Purdue 

Pharma, Inc., and the Purdue Frederick Company, Inc., are no longer 

parties to this Motion to Dismiss. 

A motion to dismiss for failure to state a claim is solely a 

test of the adequacy of the plaintiff's petition. The Court 

assumes that all of Plaintiff's averments are true, and liberally 

grants to Plaintiff all reasonable inferences therefrom. Bosch v. 

St. Louis Healthcare Network, 41 S.W.3d 462, 464 (Mo. bane 2001). 

No attempt is made to weigh any facts as to whether they are 

credible or persuasive. Instead, the petition is reviewed to see 

whether the facts alleged meet the elements of a recognized cause 

of action, or of a cause that might be adopted in that case. State 

ex rel. Henley v. Bickel, 285 S.W.3d 327, 329 (Mo. bane 2009). 

I. Federa1 Preemption. 

First, Defendants move to dismiss all counts of the State's 

First Amended Petition based on impossibility preemption. 

Defendants argue that all of the State's claims are preempted 

because they conflict with the FDA' s regulatory determinations 

about the proper uses and labeling for Defendants' opioid 

medications. Defendants argue the State's claims would improperly 

hold Defendants liable for selling their medications pursuant to 

an FDA approved indication. 

The State argues preemption is not a valid basis for a motion 

to dismiss, and it cannot be determined from the face of the First 

Amended Petition that preemption is applicable. The State argues 

Defendants rely on materials outside the pleadings to make their 

preemption arguments. 
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Defendants have brought this motion pursuant to Rule 

55.27 (a) (6). Federal preemption is an affirmative defense. See 

Jones v. Union Pac. R.R. Co., 508 S.W.3d 159, 160 (Mo. App. S.D. 

2016). "Where an affirmative defense is asserted in a motion to 

dismiss, a trial court may dismiss the petition only if the 

petition clearly establishes on its face and without exception 

that the defense applies and the claim is barred." Nguyen v. Grain 

Valley R-5 Sch. Dist., 353 S.W.3d 725, 729 (Mo. App. W.D. 

2011) (internal citations omitted); see also Allen v. Titan 

Propane, LLC, 484 S.W.3d 902, 905 (Mo. App. S.D. 2016). "If the 

court considers matters outside the pleadings, Rule 55.27(a) 

allows a motion to dismiss to be converted into a motion for 

summary judgment if certain procedures are followed." State ex 

rel. Cmty. Treatment, Inc. v. Missouri Comm'n on Human Rights, 561 

S.W.3d 107, 112 (Mo. App. W.D. 2018). 

Here, Defendants' arguments based on federal preemption rely 

on documents outside of the First Amended Petition, specifically 

the labels for Druagesic, Opana ER, Nucynta ER, Butrans, Hysingla 

ER, and documents relating to a citizen petition and a FDA Risk 

Evaluation and Mitigation Strategies (REMS). Defendants cite to 

case law, arguing that because the documents outside of the 

pleadings are on the FDA's website they are common knowledge and 

of public record. Therefore, Defendants argue the Court can take 

judicial notice of the exhibits. However, the cases cited by 

Defendants do not support that proposition. In any event, it is 

not clear under Missouri law the Court can consider those documents 

on a motion to dismiss even if the Court could take judicial notice 

of them as they are outside of the First Amended Petition. 

Accordingly, it is clear that the Court must convert 

Defendant's Motion to Dismiss based on federal preemption into a 
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Motion for Summary Judgment. The Parties will be given opportunity 

to comply with Rule 74.04. 

II. Municipa1 Cost Recovery Ru1e. 

Next, Defendants contend the municipal cost recovery rule 

bars all of the State's claims. Defendants argue the State's claims 

seek recoupment of costs for the basic services the State 

ordinarily provides and is obligated to provide to its citizens. 

However, without specific authority from the legislature to 

recover such costs, the State is precluded from doing so under the 

municipal cost recovery rule. 

The State argues that Missouri has never adopted what 

Defendants refer to as the municipal cost recovery rule. The State 

contends Defendants caused significant unplanned costs, and there 

is no State operating budget to account for these expenses, as 

there would be for typical government services like putting out 

fires. 

The Court finds the case relied on by Defendants does not 

support a finding the municipal cost recovery rule applies in this 

case. In Montgomery County v. Gupton, 39 S.W. 447, 448 (Mo. 1897), 

the issue was whether the county could recover, from the estate of 

a deceased person, money spent by the county in maintaining that 

person during her lifetime in a state facility as a patient. The 

Court found it was well settled at common law that the provision 

made by law for the support of the poor is a charitable provision, 

from which no implication of a promise to repay arises, and moneys 

so expended cannot be recovered from the person, in the absence of 

fraud, without a special contract for repayment. Id. It is clear 

the court's finding has no bearing on this case based on the facts 

alleged by the State. In addition, Montgomery County was a probate 

case. 
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Further, while not binding in this case, it is worth noting 

that other state court judges around the country have ruled the 

municipal cost recovery rule does not apply "when, as alleged here, 

an ongoing and persistent course of intentional misconduct creates 

an unprecedented, man-made crisis that a governmental entity 

plaintiff could not have reasonably anticipated as part of its 

normal operating budget." In re Nat'l Prescription Opiate Litig., 

l:17-MD-2804, 2019 WL 3737023, at *8 (N.D. Ohio June 13, 2019). 

This Court finds the same has been alleged here, an ongoing and 

persistent course of intentional misconduct creating a crisis that 

the State could not have reasonably anticipated as part of its 

normal operating budget. Accordingly, Defendants' Motion to 

Dismiss based on the municipal cost recovery rule is denied. 

III. Fai1ure to State Pub1ic Nuisance. 

Next, Defendants argue that State's public nuisance claim 

(Count X) should be dismissed for failure to state a claim for 

several reasons. 

a. Interference with a Pub1ic Right. 

Defendants first argue the State fails to allege interference 

with a public right as part of its nuisance claim. Comparing this 

case to City of St. Louis v. Benjamin Moore & Co., 226 S.W.3d 110 

(Mo. bane 2007), Defendants argue the State seeks to recoup costs 

it has allegedly incurred to address the use or misuse of opioids 

by certain individuals rather than to enforce any right belonging 

to the community as a whole. 

The State argues the Missouri public has a common right to be 

free from unwarranted injuries, addictions, diseases and 

sicknesses caused by Defendants' misleading marketing of opioids. 

The State contends the alleged misconduct and harm in this case 

are the misrepresentations made by Defendants. The State contends 
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that in Benjamin Moore & Co., the harm was the actual product. 

Here, the harm is the Defendants' widespread deceptive marketing 

campaign. 

"A public nuisance is any unreasonable interference with the 

rights common to all members of the community in general and 

encompasses the public heal th, safety, peace, morals or 

convenience." Benjamin Moore & Co., 226 S.W.3d at 116. "A public 

nuisance annoys, injures, endangers, renders insecure, interferes 

with, or obstructs the rights or property of the whole community." 

City of Lee's Summit v. Browning, 722 S.W.2d 114, 115 (Mo. App. 

W. D. 198 6) . "[A] public nuisance does not necessarily involve 

interference with the use and enjoyment of land." City of St. Louis 

v. Varahi, Inc., 39 S.W.3d 531, 536 (Mo. App. E.D. 2001). "A public 

nuisance 

converted 

that impinges upon 

into a private 

a public 

nuisance 

right is 

because 

not necessarily 

the nuisance 

disproportionately affects certain members of the community." City 

of Greenwood v. Martin Marietta Materials, Inc., 299 S.W.3d 606, 

619 (Mo. App. W.D. 2009). 

Here, the State has sufficiently alleged interference with 

the rights common to all members of the community. The State 

alleges that the public rights impacted in this case include the 

Missouri residents' right to an honest marketplace for healthcare 

treatment, right to public safety and order unburdened by the 

introduction of foreseeable dangers, such as the over-prescription 

and over-supply of opioids. The State alleges the repeated unlawful 

and unreasonable acts and omissions of the Defendants 

significantly interfered with the lives, health and safety of 

substantial numbers of Missouri residents, ruining the lives and 

damaging the public order and economy of Missouri. The State 

further alleges Defendants' campaign of deceptive marketing led to 
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long-lasting injury to the State and public. The State further 

alleges that the injury to the State and public include: opioid 

dependence, addiction, overdose, and death; increased or 

unwarranted health costs; increased public service costs to manage 

the harm, such as foster care and first responder costs; and lost 

productivity and economic harm due to increased addiction and 

incarceration. 

In Benjamin Moore & Co., the Missouri Supreme Court found 

that although the City of St. Louis characterized the lawsuit as 

one of injury to public health, the City's damages sought were in 

the nature of a private tort action for costs the City allegedly 

incurred abating and remediating lead paint in certain properties. 

Benjamin Moore & Co., 226 S.W.3d at 116. The Missouri Supreme Court 

therefore found the City's claims to be like those of any plaintiff 

seeking particularized damages allegedly resulting from public 

nuisance. Id. Here, the damages sought by the State are for 

widespread public injury. The State does not seek payment for 

damages distinctive in kind from those suffered by the general 

community. In addition, the State does not simply allege the 

conduct impacts rights and interests of opioid users only, but 

rather rights and interests of the entire community. 

b. Causation. 

i. Actua1 and Proximate Cause. 

Defendants also argue the State fails to allege facts showing 

that the nuisance was the natural and proximate cause of its 

alleged injury. Defendants contend the State's First Amended 

Petition is devoid of facts showing that Defendants' alleged 

marketing caused any physician to write medically unnecessary 

opioid prescriptions, and does not identify a single prescriber. 
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Defendants contend the State must identify the specific product 

that caused the State's injury, citing to Benjamin Moore & Co. 

The State contends the nuisance in this case is the 

Defendants' misconduct. The State argues Defendants interfered 

with Missourians' public health and safety when they created and 

perpetuated a campaign of deceptive marketing. Therefore, the 

claim differs from those in Benjamin Moore & Co. 

A plaintiff must show a causal link between the defendant and 

the alleged nuisance. Benjamin Moore & Co., 226 S.W.3d at 115. 

"{T]he evidence must show that defendant's acts were the proximate 

and efficient cause of the creation of a public nuisance." Varahi, 

39 S.W.3d at 537. "It is essential to liability in either a public 

or private nuisance case that the defendant's acts have set in 

motion a force or chain of events resulting in the invasion." Id. 

Here, the State alleges, in addition to those allegations 

already discussed above as to nuisance, Defendants, acting both 

individually and in concert, created and perpetuated a campaign of 

deceptive marketing, misleading doctors and consumers about 

opioids. The State alleges Defendants' actions have interfered 

with the health and safety of Missouri residents, ruining lives 

and damaging the public order and economy. The State alleges these 

actions led directly to an epidemic of opioid addiction and 

dependence, and substantial long-lasting injury to the State and 

the public. The State alleges at all times Defendants knew or had 

reason to know of the public nuisance created by their ongoing 

conduct. Accordingly, the Court finds that the State has 

sufficiently alleged causation. 

This case is distinguishable from Benjamin Moore & Co. on the 

issue of causation as well. In Benjamin Moore & Co., the Court 

held that in that case, as in Zafft v. Eli Lilly & Co., 676 S.W.2d 
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241 (Mo. bane 1984) , "where a plaintiff claims injury from a 

product, actual causation can be established only by identifying 

the defendant who made or sold that product." Benjamin Moore & 

Co., 226 S.W.3d at 115. Here, the alleged injury is not from the 

product alone. The alleged injury stems from Defendants' deceptive 

marketing campaign. Assuming all of Plaintiff's averments are 

true, and liberally granting the State all reasonable inferences 

therefrom, the State has alleged causation for its public nuisance 

claim. In addition, the damages sought by the State are not in the 

nature of a private tort action like those sought in Benjamin Moore 

& Co., as discussed above. 

ii. Intervening Cause. 

Next, Defendants, relying largely on the learned intermediary 

doctrine, contend intervening events and actors break the causal 

chain in this case. Defendants argue as a matter of law physicians 

prescribing opioid medications are presumed to have knowledge of, 

and to heed, warnings on these medications' product labeling. 

Defendants argue the State has failed to allege facts sufficient 

to establish that any prescriber was in fact unaware of the risks 

plainly described in Defendants' FDA-approved labeling, such that 

any alleged marketing could have deceived any doctor about the 

risks of prescription opioid medications. Defendants also argue 

any connection between Defendants' alleged marketing of FDA 

approved medications and the State's injuries is broken by each 

patient's decisions and treatment preference, the prescriber's 

independent judgment, and the dispenser's decision. 

The State argues, in part, that the learned-intermediary 

doctrine does not apply because it is a defense to "failure to 

warn" claims, not public nuisance claims. In addition, the State 

argues that to the extent Defendants suggest that there were other 
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intermediaries that break the causal chain, Defendants raise fact

driven evidentiary issues that are not appropriate at this stage. 

"The learned intermediary doctrine is a corollary to the rule 

that a manufacturer of prescription drugs or products discharges 

its duty to warn by providing the physician with information about 

risks associated with those products." Doe v. Alpha Therapeutic 

Corp., 3 S.W.3d 404, 419 (Mo. App. E.D. 1999). "The learned 

intermediary doctrine provides that the failure of a drug 

manufacturer to provide the physician with an adequate warning of 

the risks associated with a prescription product is not the 

proximate cause of a patient's injury if the prescribing physician 

had independent knowledge of the risk that the adequate warnings 

should have communicated." Id. at 420, (internal quotations 

omitted). "Thus, the causal link between a patient's injury and 

the alleged failure to warn is broken when the prescribing 

physician had substantially the same knowledge as an adequate 

warning from the manufacturer that should have been communicated 

to him." Id. 

The Court finds the learned intermediary doctrine does not 

apply to this case based on the allegations in the First Amended 

Petition. The cases cited by Defendants apply the doctrine in the 

"failure to warn" context. Here, the State has not alleged 

Defendants failed to warn consumers of risks inherent in their 

products. Rather, at issue are Defendants' alleged 

misrepresentations and deceptive marketing campaigns. 

Defendants also rely on Ashley Cty., Ark. v. Pfizer, Inc., 

552 F.3d 659 (8th Cir. 2009) in support of their intervening cause 

argument. In Ashley County, the relevant issue was whether the 

intervening causes were the "natural and probable consequences of 

the Defendants' sales of cold medicine to retail stores and whether 

11 
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the Counties' expenditures for government services to deal with 

the methamphetamine epidemic 'might reasonably have been foreseen 

[to the cold medication manufacturers] as probable.'" Ashley Cty., 

552 F.3d at 668. In this case, the conduct at issue is not simply 

the selling of the product. Again, the State alleges numerous facts 

relating to the unlawful practices of Defendants, including 

misrepresentations which caused physicians to prescribe the 

opioids when they otherwise would not have, and patients to request 

and obtain opioids when they otherwise would not have. On the face 

of the First Amended Petition, there is not an intervening cause 

that breaks the causal chain. 

c. Unreasonab1e Interference. 

Next, Defendants argue the State does not plead an 

unreasonable interference. 

Whether a particular use is reasonable or unreasonable is an 

issue for the jury and does not depend on exact rules but on the 

circumstances of each case. City of Greenwood, 299 S.W.3d at 616-

17. Here, the issue of whether the interference was reasonable is 

not an issue the Court will consider on a motion to dismiss. The 

State has sufficiently alleged an unreasonable interference with 

a public right in this case. 

d. Contro1 over the A11eged Nuisance. 

Next, Defendants argue the State fails to allege Defendants 

have control over the alleged nuisance. Once products enter the 

marketplace, a seller has no control over how purchasers or non

purchasers use it. Defendants argue the only means it could 

conceivably have to prevent or abate the nuisance is by ceasing 

sale of its lawful product. Defendants contend no Missouri court 

has extended public nuisance law to cover the use or misuse of 
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lawfully sold and highly regulated products like prescription 

medications. 

Defendants again misconstrue the State's allegations. The 

State alleges Defendants' own misconduct interfered with public 

rights, and that conduct came prior to the sale of the product. 

Therefore, this case is unlike the cases cited by Defendants. 

In sum, the State has stated a claim for public nuisance, and 

Defendants' Motion is denied as to the State's Count X of its First 

Amended Petition. 

IV. Fai1ure to State Unjust Enrichment. 

Defendants argue the State's two unjust enrichment claims 

fail to state a claim. 

Unjust enrichment is a quasi-contractual action. Dailing v. 

Hall, 1 S.W.3d 490, 492 (Mo. App. S.D. 1999). The elements of a 

claim of unjust enrichment are: ( 1) a benefit conferred upon the 

defendant by the plaintiff; (2) appreciation by the defendant of 

the fact of such benefit; and (3) acceptance and retention by the 

defendant of that benefit under circumstances in which retention 

without payment would be inequitable. Mays-Maune & Assoc., Inc. v. 

Werner Bros., Inc., 139 S.W.3d 201, 205 (Mo. App. E.D. 2004); 

Binkley v. Am. Equity Mortgage, Inc., 447 S.W.3d 194, 199 (Mo. 

bane 2014). Stated differently in other Missouri cases, the 

essential elements of unjust enrichment are: " ( 1) the defendant 

was enriched by the receipt of a benefit; (2) that the enrichment 

was at the expense of the plaintiff; and ( 3) that it would be 

unjust to allow the defendant to retain the benefit." Cent. Parking 

Sys. of Missouri, LLC v. Tucker Parking Holdings, LLC, 519 S.W.3d 

485, 498 (Mo. App. E.D. 2017). The essence of a claim for unjust 

enrichment lies in the fact that the defendant has received a 

benefit which it would be inequitable for him to retain. Patrick 
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V. Koepke Const. v. Woodsage Const., 844 S.W.2d 508, 515 (Mo. App. 

E.D. 1992). "It has long been accepted that a payor's lack of care 

will not diminish his right to recover, or somehow justify 

retention of the windfall by an unintended beneficiary." Title 

Partners Agency, LLC v. Devisees of Last Will & Testament of M. 

Sharon Dorsey, 334 S.W.3d 584, 588 n. 3 (Mo. App. E.D. 

2011) ( internal quotations omitted) . "Unjust retention of benefits 

only occurs when the benefits were conferred (a) in misreliance on 

a right or duty; or (b) through dutiful intervention in another's 

affairs; or (c) under constraint." Howard v. Turnbull, 316 S.W.3d 

431, 436 (Mo. App. W.D. 2010). 

a. The State's Count XI Unjust Enriclunent C1aim. 

Defendants argue the benefit purportedly conferred by the 

State, payments for opioids and medical costs, was not conferred 

upon Defendants, but was conferred on third-party hospitals, 

physicians, 

repackaged 

Defendants 

and pharmacies. Defendants contend this claim is a 

Count IX, which the Court has already rejected. 

argue the State does not differentiate between the 

payments for opioids for acceptable uses and those with which the 

State disagrees with the FDA. In addition, Defendants argue the 

State cannot claim unjust enrichment because the State voluntarily 

made those payments for prescriptions that were allegedly 

improper, with no expectation of repayment by Defendants. 

Defendants also contend the State has not sufficiently alleged 

Defendants were enriched or received a benefit from the opioid 

crises. 

The State argues the enrichment and expense need not be one 

direct transaction under Missouri law. The State contends 

countless other jurisdictions have recognized the viability of 

similar unjust enrichment claims in opioid-related cases. 
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The Court finds the State has alleged an unjust enrichment 

claim in Count XI. The State has alleged Defendants were enriched 

by the receipt of a benefit, namely the income and profits 

Defendants received, which they would not have received had 

Defendants not engaged in the alleged improper conduct. The State 

alleges facts regarding Defendants' deceptive marketing campaign. 

In addition, the State has alleged that the enrichment was at 

the expense of the State. The State alleges Defendants participated 

in rebate programs with the MO HealthNet and/or Medicaid programs, 

and as a result of Defendants' misconduct, the State disbursed 

significant funds directly and/or indirectly to Defendants, 

including significant funds relating to opioid prescriptions 

written for purposes other than the treatment of acute post 

surgical pain, cancer treatment or end of life palliative care. 

The State further alleges Defendants' wrongful conduct caused 

opioids to be over-prescribed and improperly prescribed. The State 

further alleges it made payments for these improper prescriptions, 

and Defendants directly benefited from and appreciated those 

payments. Lastly, the State has alleged it would be unju9 t to allow 

Defendants to retain the benefit given the injury caused by 

Defendants' conduct. 

b. The State's Count XII Unjust Enrichment C1aim. 

Next, Defendants argue Count XII also fails to state a claim 

because the State did not provide public services related to the 

opioid crisis in reliance upon any reasonable expectation that 

Defendants would pay for those services. Defendants did not enrich 

themselves or receive a benefit from the opioid crisis. Defendants 

argue the claim still fails if the benefit alleged is Defendants' 

profit from the sale of opioids and the State's expense is its 

costs in addressing the opioid epidemic. Defendants have never 
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accepted and retained the State's costs in addressing the opioid 

epidemic. In addition, Defendants argue the alleged benefit has no 

nexus to the alleged expense .. · 

The State argues it has incurred substantial costs in 

mitigating the societal harms and negative externalities of 

Defendants' misconduct. The State argues its efforts to mitigate 

the negative externalities resulting from the Defendants' windfall 

profits also show that the Defendants' enrichment came at the 

State's expense. The State claims this negative externalities 

theory is well established nationwide. 

Granting the State all reasonable inferences, the Court finds 

that the State has stated a claim for unjust enrichment in Count 

XII. The State alleges Defendants were enriched by the receipt of 

a benefit, the income and profits Defendants received, which they 

would not have received had Defendants not engaged in the alleged 

improper conduct. In addition, the State alleges Defendants' 

wrongful conduct resulted in substantial health care and public 

health needs directly attributable to opioid use and addiction. 

The State alleges it provided extensive services and bore 

substantial costs in response to the crises created by Defendants. 

The State alleges Defendants have a duty to bear and should bear 

the costs borne by the State. As alleged, the Defendants' 

enrichment was at the State's expense, as the State has incurred 

substantial costs by mitigating the effects of Defendants' 

misrepresentations and deceptive marketing campaign regarding 

opioids. Lastly, the State alleges it would be unjust for 

Defendants to retain those substantial profits while Plaintiff 

incurs substantial costs to mitigate the harm caused by the State. 

In sum, Defendants' Motion to Dismiss is denied as to Counts 

XI and XII. 
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V. Failure to State a Claim under HCPFAA in Count IX. 

In Count IX, the State alleges violations of§§ 191.900 to 

191.914 RSMo against all Defendants. This claim was dismissed by 

the Court upon Defendants' Motion to Dismiss in its Order entered 

on April 25, 2018. Count IX of the First Amended Petition is 

identical to Count IX of the original Petition which was dismissed. 

Therefore, for the reasons stated in the Court's April 25, 2018 

Order, the State fails to state a claim against Defendants under 

the HCPFAA. 

THEREFORE, it is Ordered and Decreed that Endo Health 

Solutions, Inc., Endo Pharmaceuticals, Inc., Janssen 

Pharmaceuticals, Inc., and Johnson & Johnson's Joint Motion to 

Dismiss Plaintiff's First Amended Petition for Failure to State a 

Claim Upon Which Relief Can Be Granted is hereby DENIED as to 

Counts I-VIII, and Counts X-XII, and is hereby GRANTED as to Count 

IX. As to Defendants' Motion to Dismiss based on preemption, the 

Court hereby grants Defendants thirty (30) days from the issuance 

of this Order to present all materials pertinent to a summary 

judgment motion to the Court. Thereafter, the State shall have 

thirty (30) days to respond in accordance with Rule 74.04(c) (2). 

SO ORDERED: 

Date1:4/6/2020 ] 

JI)~' - ;7 
l I - EL F+---+---
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STATE OF VERMONT 

SUPERIOR COURT 
Chittenden Unit 

CIVIL DIVISION 
Docket No. 2 79-3-19 Cncv 

State of Vermont vs. Cardinal Health, Inc. et al 

ENTRY REGARDING MOTION TO DISMISS 

Count 1, Duty to Prevent Misuse, Abuse & Diversion (279-3-19 Cncv) 

Tit.le: 
Filer: 
Attorney: 
Filed Date: 

Motion to Dismiss (Motion 4) 
Defendants 
Jonathan A. Lax et al. 
June 17, 2019 

VERMONT SUPERIOR COURT 
FILED 

MAY .1 2 2020 

CHITTENDEN UNIT 

Opposition filed on 08/01/2019 by Attorney Jill S. Abrams et al. for Plaintiff State of Vermont; 
Reply filed on 09/16/2019 by Attorney Jonathan A. Lax et al. for Defendants; 
Defendants' Supplemental Brief filed 01/14/2020; 
State's Supplemental Brief filed 01/29/2020; 
Defendants' Supplemental Reply filed 02/05/2020; 
State's Notice of Supplemental Authority filed 02/21/2020 

The State brings this case seeking damages and injunctive relief for defendants' 

role in distributing opioids in Vermont. Defendants move to dismiss. Oral argument took 

place on the motion in December, and post-trial memoranda were complete in February. 

Discussion 

The complaint asserts four causes of action: two counts of Consumer Protection 

Act violations, negligence, and public nuisance. Defendants Cardinal Health, Inc. and 

McKesson Corporation Gointly "Distributors") are alleged to be two pharmaceutical 

wholesalers that distribute opioids in Vermont. Their motion seeks dismissal of all four 

counts of the complaint. 

Grant of a motion to dismiss for failure to state a claim "is proper only when it is 

.. . ,beyond doubt that then~,exist no facts or circumstances[] consistent with the complaint 
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that would entitle the plaintiff to relief .... [T]he threshold a plaintiff must cross in order 

- to riieef our notice-pleadiiii standard is exceedingly low." Bock v. Gold, 2008 VT 81, ,i 4, 

184 Vt. 575 (quotation and citations omitted). Such motions "are disfavored and should 

be rarely granted." Id. In analyzing the motion, the court must "assume as true all factual 

allegations pleaded by the nonmoving party." Amiot v. Ames, 166 Vt. 288, 291 

(1997)(citation omitted). In other words, the question is whether Plaintiff could win at 

trial if the allegations were proved. 

Negligence 

The negligence claim is, in sum, that Distributors breached common law and 

statutory duties to "prevent the diversion of controlled substances into illegitimate 

channels." Complaint ,i 386. They are alleged to have breached these duties by creating 

ineffective monitoring systems, failing to implement adequate anti-diversion programs, 

failing to report suspicious orders, and failing to prevent shipment of suspicious orders. 
-

Id. ,i 389. This allegedly "fueled the widespread circulation of opioids into illegitimate 

channels in Vermont," causing or substantially contributing to "the abuse, misuse and 

diversion" of opioids, leading to widespread addiction and increased costs to the State to 

address that epidemic. Id. ,i 390. 

The economic loss doctrine bars the State's claim here. With some exceptions, that 

doctrine "prohibits recovery in tort for purely economic losses." Sutton v. Vermont Reg'l 

Ctr., 2019 VT 71, ,i 30. The State argues that the doctrine applies only when there was a 

contract between the parties. At least one other court has accepted such an argument in a 

similar case. City of Boston v. Purdue Pharma, LP, No. 1884CV 02860, 2020 WL 416406, 

at *9 (Mass. Super. Jan. 3, 202o)(rejecting economic loss theory because "the claims are 

not contract-related"). The doctrine, however, is not so limited in Vermont. That is clear 

" • • !, , I / , , ; ; • r ,·. •\ • -; ~-. • . ,', : .. • J ;~ \ \l • . ! • " ' I • , ; ; \ , • • T I ,I •.. I • , , • • , ~ : 2 •• .~ .• ~-···• •·"· ... '""• ,_.~, · -• • •·;~<.:l'•••-J '~• •• '-~ • :J\.l-• Jl.•:1 , • ,, .... ~1 ; •. • .. • <•\ ,•• .. • · ", '" '· " '. J •• 

Add. 200

USCA4 Appeal: 22-1819      Doc: 43            Filed: 12/27/2022      Pg: 205 of 355 E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2024 Jan 05 9:10 A

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

1003975



from the Court's recent decision in Sutton. First, the Court quoted an earlier decision for 

the-proposition thaf "negligence law does not generally re-cognize a duty to exercise 

reasonable care to avoid intangible economic loss to another unless one's conduct has 

inflicted some accompanying physical harm, which does not include economic loss." 

Sutton, 2019 VT 71, ,i 30 (quoting Gus' Catering. Inc. v. Menusoft Sys., 171 Vt. 556, 558 

(2000) (mem.)). Next, the Court explained that one of the reasons for the doctrine is the 

very fact that economic injuries can be widespread, "causing economic loss to thousands 

of people" without a direct connection to the defendant. Sutton, 2019 VT 71, ,i 32 ( quoting 

Restatement (Third) of Torts§ 1 cmt. (c)(1))(noting distinction between impact of badly 

driven car, causing physical harm only to others nearby, and potential impact of single 

negligent utterance, causing economic loss to many people who rely on it). As another 

court has explained, the doctrine "bars recovery for economic loss even if the loss does 

not arise from a commercial relationship between the parties-even if for example a 

negligent accident in the Holland Tunnel backs up traffic for hours, imposing 

cumulatively enormous and readily monetizable costs of delay." Rardin v. T & D Mach. 

Handling. Inc., 890 F.2d 24, 28 (7th Cir. 1989). Thus, the Court has rejected the argument 

that the doctrine only applies when the parties have a contract. Long Trail House Condo. 

Ass'n v. Engelberth Const.. Inc., 2012 VT 80, ,i,i 13-15, 192 Vt. 322 (doctrine does not turn 

on "whether the parties had the opportunity to allocate risks"); accord Aetna Inc. v. Insys 

Therapeutics. Inc., 324 F. Supp. 3d 541, 556 (E.D. Pa. 2018) under Pennsylvania law, 

"contractual privity is not a prerequisite for the application of the doctrine"). 

The State argues that its injuries are not economic losses, but "social losses." Opp. 

at 21-22. The court is not persuaded. The court has found no cases creating a special legal 

category of "social loss" distinct from physical or economic damages in tort law. The 

,3 ' ' ·• ~ • • '~ • ._, . • ·.-.: ' J • •• ( 

Add. 201

USCA4 Appeal: 22-1819      Doc: 43            Filed: 12/27/2022      Pg: 206 of 355 E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2024 Jan 05 9:10 A

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

1003975



quotation the State provides from Dobbs is misleading, as it leaves out a crucial part of 

the sentence: the quotatioiiis merely a view at6.·ibuted to Judge Posrier,1 not a statement 

of the current state of the law or even Dobbs' view of what the law should be. The absence 

of physical injury here is what matters. The fact that the State's claimed damages are for 

increased health care costs, law enforcement costs, and addiction treatment costs does 

not change the analysis. Accord Springfield Hydroelectric Co. v. Copp, 172 Vt. 311, 315 

(2001)("compensation for the damages [Plaintiffs] were forced to pay to third parties," 

were barred as solely economic damages.) 

There can be exceptions to the economic loss rule when there is a special 

relationship between the parties. Sutton, 2019 VT 71, ,r 31. The State argues that it has a 

"special relationship" with Distributors justifying an exception here. However, the sorts 

of special professional relationships that are considered as exceptions to this rule are not 

analogous to the situation here. Such exceptions apply when the defendant is a "provider 

of a specialized professional service." EBWS, LLC v. Britly Corp., 2007 VT 37, ,r 32, 181 

Vt. 513. Examples are a lawyer-client, investor-recruiter, or doctor-patient relationship. 

See Sachs v. Downs Rachlin Martin PLLC, 2017 VT 100 n. 5, 206 Vt. 157; Sutton, 2019 

VT 71, ,r 33; Walsh v. Cluba, 2015 VT 2, ,r 30, 198 Vt. 453. The fact that Distributors 

shipped their product into Vermont, or were subject to statutory requirements, does not 

create such a special relationship. Although the State argues that its interests are not 

"disappointed business expectations," but something more important, it is not the 

magnitude of the harm that determines whether the doctrine applies. Since the injuries 

alleged by the State are purely economic harms, a negligence claim cannot succeed. 

1 Despite the fact that the undersigned was once his student, his views are not always persuasive. 
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Public Nuisance 

The public nuisance claiin is that the defendants' -actions contributed-to the opioid 

crisis in Vermont, thereby interfering with the public's right "to be free from [a] 

substantial injury to public health, safety, peace, comfort, and convenience." Complaint 

,i 396. The State asserts that the public has been harmed in various ways, including 

increased diversion of opiates, escalating sales of street drugs, higher rates of opioid 

misuse and addiction, overdose deaths, neonatal abstinence syndrome, increased health 

care costs and greater demand for law enforcement and treatment of addicted prisoners. 

Distributors argue that the claim fails because there are insufficient allegations as to any 

public right, control of the instrumentality, or interference with land, and because the law 

of public nuisance does not encompass this sort of claim. 

First, Distributors contend that the rights at issue here are only private, not public, 

rights. A public nuisance is "an unreasonable interference with a right common to the 

general public." Restatement (Second) of Torts §· 821B (1979). "Circumstances that may 

sustain a holding that an interference with a public right is unreasonable include the 

following: (a) Whether the conduct involves a significant interference with the public 

health, the public safety, the public peace, the public comfort or the public convenience." 

Id. Thus, historically "public nuisances included interference with the public health, as 

in the case of keeping diseased animals or the maintenance of a pond breeding malarial 

mosquitoes." Id. cmt b. 

The allegations here include that as a result of Distributors' actions "[p]ublic 

resources have been, and are being, consumed in efforts to address the opioid epidemic, 

reducing the available resources that could be used to benefit the public at large." 

Complaint ,i 398. The complaint also alleges that Distributors' actions have created 
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increased diversion of opiates, high rates of opioid "misuse, abuse, injury, overdose , and 

death, and their" impact on Vermont families and communities," as well as."[i]increased 

health care costs for individuals, families, employers, and the State." Id. ,i 397. While the 

proof of such claims may be challenging, they adequately allege "a significant interference 

with the public health, the public safety, the public peace, the public comfort or the public 

convenience." Restatement,§ 821B. While the impacts upon those who became addicted 

to the drugs distributed by Defendants are individual, the broader effects upon the public 

health system, law enforcement and the prison system are impacts shared by the public 

at large. The State does not allege interference with the individual opiate user's right to 

be "free from an allegedly harmful product"-Motion at 20-but with the community's 

right to adequate police protection, health care, and the safety of its citizens. 

Distributors argue that this is just not what nuisance law is designed to address. 

They point to a recently adopted Restatement provision addressing claims for harm to 

public resources. Restatement (Third) of Torts: Liability for Econ. Harm§ 8 (2019). That 

provides for liability for harm to a public resource "if the claimant's losses are distinct in 

kind from those suffered by members of the affected community in general," and notes as 

follows: 

Tort suits seeking to recover for public nuisance have 
occasionally been brought against the makers of products that 
have caused harm, such as tobacco, firearms, and lead paint. 
These cases vary in the theory of damages on which they seek 
recovery, but often involve claims for economic losses the 
plaintiffs have suffered on account of the defendant's 
activities; they may include the costs of removing lead paint, 
for example, or of providing health care to those injured by 
smoking cigarettes. Liability on such theories has been 
rejected by most courts, and is excluded by this Section, 
because the common law of public nuisance is an inapt vehicle 
for addressing the conduct at issue. Mass harms caused by 
dangerous products are better addressed through the law of 
products liability, which has been developed and refined with 
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sensitivity to . the various policies at stake. Claims for 
reimbursement of expenses made necessary by a defendant's 
products might afao-be addressed by the law of warranty·-or -
restitution. If those bodies of law do not supply adequate 
remedies or deterrence, the best response is to address the 
problems at issue through legislation that can account for all 
the affected interests. 

Id. cmt g. The State responds that this provision of the Restatement ( which was first 

proposed in 2014 and only recently finalized) 2 is not binding on the court, does not 

adequately address claims brought by states as opposed to private entities, and overlooks 

developing caselaw in this area in recent years. 

The State is correct that the court is not required to follow the Restatement. 

Although our Supreme Court has often done so with select provisions, unless and until it 

adopts this provision, the trial courts are not bound to do so. Restatements are, however, 

often persuasive authority to which this court frequently looks for guidance as to the 

majority view on issues not directly resolved by Vermont case law. 

The State is also correct that there are a number of recent trial court cases from 

around the country that reach conclusions contrary to this newly adopted Restatement 

provision. This is unsurprising, given that the opioid epidemic has swept the country in 

recent years and led to a spate oflawsuits seeking to address its dire impacts. Distributors 

note that those are trial court decisions, not controlling higher court rulings, but that is 

how the law develops: from the bottom up. The question here is not whether either those 

decisions or the Restatement provision are controlling here: they are not. The question 

is how persuasive they are. 

2 The note on Westlaw indicating it was a tentative draft not yet adopted disappeared sometime between 
October and today. See also, The ALI Advisor, Restatement of the Law Third, Torts: Liability for Economic 
Harm Approved (May 21, 2018). 
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The point made by Section-8 of the Restatement is that there are other ways, such 

as product liability or breach of warranty suits, to address "[m]ass harms . caused by 

dangerous products." Id. That analysis addresses claims by plaintiffs who purchased a 

product, such as tobacco smokers or opiate users, but does not account for the kinds of 

harms the State seeks to remedy here: losses incurred by the public as a whole, such as 

increased costs for public services and health care. The Restatement itself seems to 

recognize this, noting: "In addition to the common-law claims recognized here, public 

officials may bring civil or criminal actions against a defendant who creates a public 

nuisance. An action of that type is the most common response to a defendant's invasion 

of a public right." Id. cmt b; see also, Restatement (Second) of Torts § 821C (1979) 

(referring to courts' "belief that to avoid multiplicity of actions invasions of rights 

common to all of the public should be left to be remedied by action by public officials."). 

Moreover, as the State notes, it is not asserting that the product itself was unreasonably 

dangerous. Instead, it bases its claims on Distributors' marketing and distribution 

practices. A products liability or warranty claim would not address these issues. 

The focus of the Restatement provision appears to be on the impact of allowing a 

multiplicity of suits by people or entities who incurred losses as a result of a 

manufacturer's product. Allowing the State to bring one action does not create such a 

problem. 

Distributors also argue that the State cannot show that they had control over the 

instrumentalities at the time of the harm, because they relinquished control of the drugs 

prior to the time the drugs were used. The complaint alleges: "Defendants controlled the 

instrumentalities of the nuisance: distribution channels that moved prescription opioids 

from manufacturers to pharmacies in the State and the systems ( or lack thereof) for 
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monitoring and identifying suspicious-orders of prescription opioids and the protocols for 

·- halting, investigating; ·and reporting those orders." Complaint ,i 3·99. ft may be that the 

State will not ultimately be able to prove that the distribution channels created the harm 

here, but that is an issue for trial or summary judgment. Under Vermont's generous 

pleading rules, although somewhat conclusory, this is sufficient. In any case, although 

Distributors cite numerous out-of-state authorities, the only Vermont case they cite is not 

on point. Although it discussed the idea of control, it addressed an entirely different 

situation in which the defendant railroad was in the hands of a receiver and thus not liable 

for the receiver's actions. State v. Vermont Cent. R. Co., 30 Vt. 108, 110 (1858). Moreover, 

the State accurately points to language in the Second Restatement suggesting that a 

defendant may be held liable for harm that continues after that defendant's actions have 

ceased, and that "substantial participation" in a chain of actions can be sufficient. 

Restatement (Second) of Torts § 834 (1979). For purposes of a motion to dismiss, the 

pleading is sufficient. 

Finally, Distributors argue that "licensed distribution of a lawful product" cannot 

be a nuisance, that nuisance is historically a remedy for harms to property, and that the 

national trend is to limit such claims to impacts on land. However, the Vermont case they 

cite does not so limit the doctrine. Napro Dev. Corp. v. Town of Berlin, 135 Vt. 353, 357 

(1977). While the Court noted that originally nuisance began "as a tort against land," it 

described public nuisance as developing as a "second similar yet distinct principal." Id. 

The Court went on to discuss at length whether obscenity could be a nuisance, clearly 

demonstrating that the question was not simply whether the harm was to land. Other 

authorities make clear that "a public nuisance does not necessarily involve interference 

with use and enjoyment ofland." Restatement (Second) of Torts,§ 821B (1979); see also 
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58 Am.Jur.2d Nuisances § 31, at 592 (2002)("A public nmsance, unlike a private 

nuisance, does not necessarily involve an-interference with the use arid enjoyment ofland~

or an invasion of another's interest in the private use and enjoyment of land, but 

encompasses any unreasonable interference with a right common to the general public."). 

The court is also not persuaded that "distribution of a lawful product" can never be 

a public nuisance. Airports are lawful and regulated enterprises, but can be the source of 

a nuisance claim. In re Request for Jurisdictional Opinion re Changes in Physical 

Structures & Use at Burlington Int'l Airport for F-35A, 2015 VT 41, ,i 36, 198 Vt. 510 

(Morse, J., concurring)("Here, the right is to be free from the assault of ear-splitting noise 

generated by jet aircraft."); accord Gardiner v. Conservation Comm'n of Town of 

Waterford, 608 A.2d 672, 676 (Conn. 1992) (it has been clear for over 100 years that 

unreasonable conduct of "an otherwise lawful activity" can be a nuisance)(citation 

omitted); Kruegerv. Mitchell, 332 N.W.2d 733,741 (Wis. 1983)("It is well established that 

a business or activity may constitute a private nuisance even though it is operating in 

conformity with the law."). 

Vermont case law does not resolve the exact scope of public nuisance law, and the 

State's claim here has no direct precedent. Thankfully, the opiate epidemic is somewhat 

sui generis. As counterintuitive as it sounds, "courts should be especially reluctant to 

dismiss on the basis of pleadings when the asserted theory ofliability is novel or extreme." 

Ass'n of Haystack Prop. Owners, Inc. v. Sprague, 145 Vt. 443,447 (1985). "The legal theory 

of a case should be explored in the light of facts as developed by the evidence, and, 

generally, not dismissed before trial because of the mere novelty of the allegations." Id. 

Thus, at this stage of the case, the State meets its burden. 

10 
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Derivative Injury 

Distributors next argue-thafthe State's common law claims-now reduced to the 

nuisance claim-are barred because the State's injuries are "derivative." While this might 

be an issue with the negligence claim, depending upon the damages sought, the court is 

dismissing that claim. As to the nuisance claim, the argument fails. The cases Distributors 

cite involve claims to recover the medical expenses or other costs incurred by parties other 

than the plaintiff. The only Vermont case they cite-a colorful one, though outdated in at 

least some respects-said only that "a third person suffers an indirect and consequential 

loss because of some contract obligation to the injured party, the loss suffered by such 

third person does not constitute a cause of action." Nieberg v. Cohen, 88 Vt. 281, 287 

(1914)(emphasis added). In fact, the case goes on to note that there are other claims that 

can be brought when an injury to one person impacts another, such as the loss of a 

spouse's services when they are injured. Id. Distributors cite nothing to suggest that this 

doctrine is relevant to a nuisance claim. 

In any case, the State does not assert some consequential injury: it seeks injunctive 

relief and damages "as compensation for funds the State has already used to abate the 

nuisance." Complaint p. 124, ,i F. That is a direct claim by the State, not a derivative one. 

Free Public Services Doctrine 

The last argument Distributors raise with regard to the common law claims is that 

the costs of public services such as police or public health care services are "to be borne 

by the public as a whole, not assessed against the tortfeasor whose negligence creates the 

need for the service." District of Columbia v. Air Fla., Inc., 750 F. 2d 1077, 1080 (D.C. Cir. 

1984). This is known as the "free public services doctrine" or the "municipal cost recovery 

rule." While there are numerous jurisdictions that have adopted such a doctrine, Vermont 
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has not. In any case, the doctrine does not appear to apply to public nuisance claims. See, 

·-e.g., In re Opioid Litigation, No. 400000/2017, 2018 WL 3115102~-at *io (N.Y. Sup. Ct. 

June 18, 2018)("The municipal cost recovery rule, however, does not bar a cause of action 

for public nuisance."); City of Flagstaff v. Atchison, Topeka & Santa Fe Ry. Co., 719 F.2d 

322, 324 (9th Cir. 1983)(rule does not apply "where the acts of a private party create a 

public nuisance which the government seeks to abate"). 

Other courts in cases similar to this one have held that the doctrine is inapplicable 

to a pattern of conduct rather than a one-time catastrophic event. See, e.g., State ex rel. 

Jennings v. Purdue Pharma L.P., No. CVN18 Co1223MMJCCLD, 2019 WL 446382, at *6 

(Del. Super. Ct. Feb. 4, 2019). "The current trend among state court judges ruling in 

opioid-related cases around the country is that the municipal cost recovery rule does not 

apply when, as alleged here, an ongoing and persistent course of intentional misconduct 

creates an unprecedented, man-made crisis that a governmental entity plaintiff could not 

have reasonably anticipated as part of its normal operating budget ... " In re Nat'l 

Prescription Opiate Litig., No. 1:17-MD-2804, 2019 WL 3737023, at *8 (N.D. Ohio June 

13, 2019); see also In re Opioid Litigation, No. 400000/2017, 2018 WL 3115102, at *10 

(N.Y. Sup. Ct. June 18, 2018)(quotation omitted)("[A] review of the current state of the 

law revealed no case law supporting the manufacturer defendants' contention that such 

rule bars recovery for municipal expenses incurred, not by reason of an accident or an 

emergency situation necessitating the normal provision of police, fire and emergency 

services but to remedy public harm caused by an intentional, persistent course of 

deceptive conduct."). 

It is far from clear that our Supreme Court would apply the doctrine here. Absent 

a ruling from ou~ Supreme Court requiring application of the municipal cost recovery 

12 

Add. 210

USCA4 Appeal: 22-1819      Doc: 43            Filed: 12/27/2022      Pg: 215 of 355 E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2024 Jan 05 9:10 A

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

1003975



doctrine, this court cannot say that it is "beyond doubt that there . exist no facts or 

circumstances[] consistent with the complaint that would entitle the plaintiff to relief." 

Bock v. Gold, 2008 VT 81, ,r 4. 

Consumer Protection 

There are two consumer protection claims asserted under the Vermont Consumer 

Protection Act, 9 V.S.A. § 2451 et seq (the Act). The first claim alleges unfair acts in 

commerce by Defendants in transporting and selling opiates while failing to comply with 

statutory duties to detect, prevent, and report diversion; improperly advertising and 

promoting opioids to increase sales; and providing "Savings Cards" to encourage long

term use of opioids. Complaint ,r 376. The second alleges deceptive trade practices by 

Defendants in making and disseminating misleading statements about the risks and 

benefits of opioids, and in omitting or concealing material facts, thereby misleading 

prescribers and pharmacists. Id. ,r,r 381-83. Distributors argue that these claims cannot 

succeed because they fail to allege any act in commerce, any deceptive practice, or any 

unfair practice. 

The first argument is that the wholesaling of opioids to pharmacies is not covered 

because it does not involve marketing to consumers, and is thus not "in commerce." The 

Act "is designed not merely to compensate consumers for actual monetary losses resulting 

from fraudulent or deceptive practices in the marketplace, but more broadly to protect 

citizens from unfair or deceptive acts in commerce ... and to encourage a commercial 

environment highlighted by integrity and fairness." Anderson v. Johnson, 2011 VT 17, 

,r 7, 189 Vt. 603 (quotations and citations omitted). It is to be interpreted broadly in favor 

of protecting consumers. Carter v. Gugliuzzi, 168 Vt. 48, 52 (1998). The law permits 

claims not only against direct sellers, but also against "other violators." 9 V.S.A. § 2461(b). 
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Our Supreme Court has thus allowed claims to be brought against manufacturers who 

. had rio direct con.fact with the consumers. Elkins v. lVHcrosoft Corp:, 174 Vt. 328, 331 

(2002). There is no privity requirement. Id. Distributors cannot defeat this claim merely 

by saying they did not sell opioids directly to consumers. The Foti Fuels case on which 

they rely is not on point: it addressed a one-time business transaction the court described 

as a "purely private transaction" that was not part of a "consumer marketplace." Foti 

Fuels. Inc. v. Kurrle Corp., 2013 VT 111, ,r 24, 195 Vt. 524. 

Distributors next argue that the "deceptive act" claim must fail because they were 

merely disseminating the drug companies' materials, made no false statements, and did 

nothing likely to mislead consumers. The complaint, however, alleges that they did more. 

It includes allegations that they proposed deceptive marketing tactics and strategies, and 

that they knew or should have known the marketing was deceptive. Complaint ,r,r 196, 

198, 231, 237-42, 272, 381-83. Nor is the State required to allege that specific consumers 

were misled. The statute allows the Attorney General to sue when a defendant "is using 

or is about to use" any deceptive or unfair practice. 9 V.S.A. § 2458(a) (emphasis added). 

The Act thus does not require proof of the ultimate impact on a particular consumer, just 

a likelihood that consumers will be misled. In any case, the complaint alleges that 

Distributors marketed to pharmacists for the express purpose of influencing consumers, 

as well as by distributing "Savings Cards" for use by consumers, and that their 

misrepresentations were interpreted reasonably. Complaint, ,r,r 194-200, 241-42, 272-

80, 283, 383. 

Finally, Distributors argue that the allegations are insufficient because they do not 

satisfy the three requirements necessary to determine whether a practice is unfair: (1) 

whether it "offends public policy," (2) whether it is "immoral, unethical, oppressive, or 

14 
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unscrupulous," and (3) whether it "causes substantial injury to consumers." Christie v. 

Dalmig. Inc.; 136 Vt. 597, 601 (1979)~ quoting F.T.C.-v. Sperry & Hutchinson Co., 405 U.S. 

233, 244 n.5 (1972). This court recently concluded that the three criteria are independent, 

and one is therefore sufficient. See State v. Big Brother Security Programs, No. 326-4-20 

Cncv (April 26, 202o)(Toor, J.). If the allegations here are proved-transporting and 

selling opiates while failing to comply with statutory duties to detect, prevent, and report 

diversion; improperly and deceptively advertising and promoting opioids to increase 

sales; and providing "Savings Cards" to encourage long-term use of opioids-they would 

certainly be sufficient for a jury to conclude that they were immoral and unethical. 

Order 

Defendants' motion to dismiss is granted as to the negligence claim, but otherwise 

denied. Answers shall be filed within 14 days pursuant to V.R.C.P. 12(a)(3); a discovery 

schedule shall be filed within 30 days thereafter pursuant to V.R.C.P. 16.3(b). 

Electronically signed on May 12, 2020 at 03:36 PM pursuant to V.R.E.F. 7(d). 

Notifications: 

Helen M. Toor 
Superior Comi Judge 

Jill S. Abrams (ERN 5583), Attorney for Plaintiff State of Vermont 
Jonathan A. Lax (ERN 5316), Attorney for Defendant Cardinal Health, Inc. 
Geoffrey l Vitt (ERN 1787), Attorney for Defendant McKesson Corporation 
Betsy A. Miller (ERN 10006), Attorney for party 1 Co-Counsel 
Victoria S. Nugent (ERN 10008), Attorney for party 1 Co-Counsel 
Johanna M Hickman (ERN 10007), Attorney for party 1 Co-Counsel 
Maya Sequeira (ERN 10045), Attorney for party 1 Co-Counsel 
Carolyn G. Anderson (ERN 9968), Attorney for party 1 Co-Counsel 
June P. Hoidal (ERN 9969), Attorney for party 1 Co-Counsel 
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Behdad C. Sadeghi (ERN 10405), Attorney for party 1 Co-Counsel 
Neil K. Roman_(E~N_ 10483), Attorney for party 3 Co-Counsel 
Marianne Kies (ERN 10560), Attorney for party 3 Co-Counsel 
Claire C. Dean (ERN 10931), Attorney for party 3 Co-Counsel 
Juli Ann Lund (ERN 10930), Attorney for party 2 Co-Counsel 
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--------------------

0 

.c 
t:: 
0 

-
~ 
ro 

(/) STATE OF MICHIGAN 
>, 
(.) 
ro IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE -(/) 

STATE OF MICHIGAN, EX REL ~ 
<( DANA NESSEL, ATTORNEY GENERAL, 
{O 

Plaintiff, 

-v-

CARDINAL HEALTH, INC., McKESSON 
CORPORATION, AMERISOURCEBERGEN 
DRUG CORPORATION, and WALGREEN CO., 

Defendants. 
I 

ORDER GRANTING PLAINTIFF'S MOTION FOR PARTIAL RECONSIDERATION 

At a session of said Court, 
held in the City of Detroit, 

County of Wayne, State of Michigan 
on 3/24/2021

:i::: 
PRESENT: Hon. Patricia Perez Fresard ~ 

L.. 

ro Circuit Court Judge 
(!) 

On November 17, 2020, the Court entered an opinion and order granting in part and 
>, 
.c denying in part Defendants' respective motions for summary disposition. Now pending before-ro 
t) the Court is Plaintiffs motion for partial reconsideration of the Court's November 17, 2020, 

opinion and order. The Court, having reviewed the motion, and otherwise being fully advised in 
w the premises, issues the following order. t) 

LL 
LL Whether or not to grant a motion for reconsideration is a matter within the trial court's0 

discretion. Cason v Auto Owners Ins Co, 181 Mich App 600, 605; 450 NW2d 6 (1989). The>
~ Cason court stated: 
z 
0 Generally, a motion for reconsideration must demonstrate a "palpable error" by
w 
....J which the court and the parties have been misled. 
LL 
N z 

I 
{O 
0) 1 
co 
{O 

"""" 0 
I 

0) 

"""" 

Case No. 19-016896-NZ 
Hon. Patricia Perez Fresard 

A motion which merely 
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presents the same issue as ruled on by the court, either expressly or by reasonable 
implication, will not be granted. 

Id. 

However, the "palpable error" standard merely provides guidance to the court and does not 
restrict its discretion. Bakian v National City Bank (In re Estate of Moukalled), 269 Mich App 
708, 714; 714 NW2d 400 (2006). 

Michigan's public nuisance statute, MCL 600.3801, generally establishes that certain 
places, conduct, and things constitute nuisances as a matter of law. The nuisance statute contains 
a separate subsection that defines "[a]ll controlled substances" as nuisances, independent of 
whether they are used in connection with any real or personal property, and provides that they 
"shall be enjoined and abated." MCL 600.3801(3); see also Public Nuisance - Declared 
Nuisances, Controlled Substances, Public Act No. 2, HB 4317, 1988 Mich Legis Serv 2 (1988 
amendments expanded the statutory definition of nuisance to include a separate clause 
designating controlled substances themselves, apart from any connection to a property, as 
nuisances); Michigan ex rel Wayne County Prosecutor v Bennis, 447 Mich 719, 734-35; 527 
NW2d 483 (1994) (recognizing that the 1988 amendments broadened the definition of public 
nuisance to include controlled substances). 

Section 600.3805 authorizes the Attorney General to bring "an action for equitable relief 
in the name of the state" to abate any public nuisance under section 660.3801. "In general, 
private persons,...are not proper plaintiffs in a suit to abate a public nuisance." Plassey v S 

Loewenstein & Son, 330 Mich 525,528; 48 NW2d 126, 127 (1951). 

Whether the State's allegations state a claim under the public nmsance statute 1s a 
question of statutory interpretation. See Bennis, supra. The Court's purpose in reviewing 
questions of statutory construction is to discern and give effect to the Legislature's intent. People 
v Morey, 461 Mich 325, 329-330; 603 NW2d 250 (1999). "We begin by examining the plain 
language of the statute; where that language is unambiguous, we presume that the Legislature 
intended the meaning clearly expressed-no further judicial construction is required or 
permitted, and the statute must be enforced as written." Id at 330. 

In the present case, upon review of the State's complaint, the Court finds that it 
adequately pled the existence of a statutory public nuisance. The complaint alleges that the 
Attorney General, on behalf of the State, brought this action to protect the public and abate the 
nuisance caused by Defendants' unlawful distribution of opioids (i.e., controlled substances) in 
the State, which was done without diversion controls and in excess of any supply necessary for 
legitimate medical needs. Accepting those allegations as true, the State is entitled to proceed with 
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its statutory nuisance claim. Accordingly, IT IS HEREBY ORDERED that Plaintiffs motion for 
reconsideration is GRANTED. 

/s/ Patricia Fresard 3/24/2021 

Patricia Perez Fresard 
Circuit Court Judge 
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