
 

 

(202) 223-7325 

(202) 204-7397  

kshanmugam@paulweiss.com  

December 4, 2023  

BY ELECTRONIC FILING 

Patricia S. Connor 
Clerk of Court 
United States Court of Appeals  

for the Fourth Circuit 
1100 East Main Street, Suite 501 
Richmond, VA 23219 
 

Re:  Anne Arundel County v. BP p.l.c., et al., and City of Annapolis v. BP 
p.l.c., et al., Nos. 22-2082 and 22-2101 (consolidated) 

Dear Ms. Connor: 

Appellants write in response to appellees’ Rule 28(j) letters of November 28 
concerning the Hawaii Supreme Court’s decision in City & County of Honolulu v. 
Sunoco LP and the Ninth Circuit’s decision in City of Oakland v. BP p.l.c. 

In Honolulu, the Hawaii Supreme Court held that federal law does not 
preempt the plaintiffs’ state-law climate-change claims on the merits.  In so holding, 
the court interpreted the plaintiffs’ complaint as alleging that “the source of [their] 
alleged injury is [d]efendants’ allegedly tortious marketing conduct, not pollution 
traveling from one state to another.”  2023 WL 7151875, at *22.  But both there and 
here, the complaints seek relief for physical injuries allegedly caused by the contri-
bution of greenhouse-gas emissions to global climate change.  See id. at *4; J.A. 675-
683.  The Hawaii Supreme Court ignored those allegations; this Court should not 
make the same mistake. 

In Oakland, the Ninth Circuit incorrectly rejected the defendants’ federal-
officer and First Amendment grounds for removal.  As to federal-officer removal:  
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the Ninth Circuit gave short shrift to the additional evidence defendants provided, 
relying primarily on its previous decisions involving a more limited factual record.  
2023 WL 8179286, at *1-*2.  That additional evidence does not show only “arms-
length business agreements” with the federal government.  Id. at *2.  Instead, it 
demonstrates close supervision and direction of the federal government to supply 
fossil-fuel products the government otherwise would have needed to produce itself.  
Br. of Appellants 32-54.  (Connecticut v. Exxon Mobil Corp., 83 F.4th 122 (2d Cir. 
2023), provided as supplemental authority by appellees on September 29, is incorrect 
for similar reasons and applied a stricter test for removal than does this Court.  Com-
pare id. at 145 n.7 with Br. of Appellants 13.) 

As to the First Amendment:  plaintiffs’ speech-related claims necessarily in-
clude affirmative federal-law elements required by the First Amendment, permit-
ting removal.  See Br. of Appellants 61-63; cf. Harvey v. Cable News Network, Inc., 
48 F.4th 257, 272-273 (4th Cir. 2022) (affirming the dismissal of a defamation claim 
under Fed. R. Civ. P. 12(b)(6) for failure to plead actual malice).  Defendants are not 
invoking an anticipated First Amendment defense.                                                                                       

Respectfully submitted, 
 
/s/ Kannon K. Shanmugam    
Kannon K. Shanmugam 

cc: All counsel of record (via electronic filing) 
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