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Pursuant to Maryland Rule 2-322(b)(2) and the Court’s August 15, 2023, Scheduling
Order, Defendants Marathon Oil Corporation (“MRO”) and Marathon Oil Company (“MOC”)
respectfully submit this Memorandum of Law in Support of their Motion to Dismiss the Complaint
for Failure to State a Claim.

MRO and MOC join the Joint Motion to Dismiss Plaintiff’s Complaint for Failure to State
a Claim (the “Joint Motion”) filed this day, incorporate by reference the arguments made in the
supporting memorandum of law (“Joint Mem.”), and believe the Complaint should be dismissed
as to all Defendants. MRO and MOC separately file this Memorandum to address grounds for
dismissal with prejudice that are specific to Plaintiff’s minimal and legally inadequate allegations
made against each of MRO and MOC.

INTRODUCTION

Plaintiff’s 132-page Complaint in this massive action contains no well-pleaded allegations
that state a claim against MRO or MOC. Only one paragraph of the Complaint mentions MRO
and MOC specifically, and it does nothing more than identify them as defendants in the case
generally. Otherwise, MRO and MOC are lumped in with unaffiliated entities under the moniker,
“Marathon,” and even there, Plaintiff offers just two more paragraphs, focusing largely on
“Marathon’s” alleged membership in trade associations during unspecified periods of time and its
receipt of a “status report” that summarized a four-year-old survey of published research. Every
other allegation against MRO and MOC arises through undifferentiated claims against
“Defendants”—a hodgepodge of companies occupying one position or another in the energy
distribution chain and united only by the fact that they have been sued.

Plaintiff’s allegations establish no violation of law, particularly under the heightened

pleading standard applicable to Plaintiff’s claims. Nor does the Complaint allege either conduct
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or circumstances from which an allegation of conspiracy or agency may reasonably be inferred
making MRO or MOC responsible for actions that other defendants are alleged to have taken.

For the reasons set forth in the Joint Memorandum and herein, the Complaint should be
dismissed as to MRO and MOC with prejudice.

STATEMENT OF FACTS

MRO is a publicly-traded Delaware corporation headquartered in Houston, Texas, that,
considered with subsidiaries, is alleged to be “involved in the exploration for, extraction,
production, and marketing of fossil fuel products.” Complaint (“Compl.”) § 27 (b). MRO and
MOC are two of twenty-six Defendants in this case.

The Complaint purports to plead eight “Causes of Action”: public nuisance, private
nuisance, strict liability failure to warn, strict liability for design defect, negligent design defect,
negligent failure to warn, trespass, and violation of the Maryland Consumer Protection Act
(“MCPA”). But, importantly for the pleading standard to which Plaintiff must be held, all of these
claims purportedly arise from an alleged failure to disclose the “dangers” associated with “high
use and combustion” of fossil fuel products and an alleged decades-long “campaign” that “focused
on concealing, discrediting, and/or misrepresenting information.” Compl. 6, 146.

ARGUMENT

I THE COMPLAINT MAKES NO WELL-PLEADED ALLEGATIONS OF
WRONGFUL CONDUCT AGAINST MRO OR MOC.

We address, in turn, each of the paragraphs of the Complaint in which MRO, MOC, or
“Marathon” is named specifically and explain why none states or supports a claim against the
Company.

As Plaintiff told the Fourth Circuit, their claims against Defendants, including MRO and

MOC, are based on an alleged campaign of deception. See Mayor & City Council of Baltimore v.



BP P.L.C., 952 F.3d 452, 457 (4th Cir. 2020) (characterizing Plaintiff as alleging Defendants
engaged in a coordinated effort to “conceal ... knowledge” and “champion(] ... disinformation
campaigns™). All are thus subject to the heightened pleading standard applicable to claims of
fraud. “‘It is the settled rule that [one] seeking any relief on the ground of fraud must distinctly
state the particular facts and circumstances constituting the fraud and the facts so stated must be
sufficient in themselves to show that the conduct complained of was fraudulent.”” Thomas v.
Nadel, 427 Md. 441, 453 (2012). That rule applies with equal force to claims, like Plaintiff’s, that
sound in misrepresentation and concealment because Maryland courts consider “claim([s] for deceit
... as equivalent to fraud.” Kantsevoy v. LumenR LLC, 301 F. Supp. 3d 577, 601 (D. Md. 2018).
And Maryland courts have specifically recognized that the MCPA “replicates common-law fraud
insofar as it includes ‘[d]eception, fraud, false pretense, false premise, misrepresentation, or
knowing concealment, suppression, or omission of any material fact with the intent that a
consumer rely on the same in connection with . . . [t]he promotion or sale of any consumer goods

..”” McCormick v. Medtronic, Inc., 219 Md. App. 485, 529 (2014). “Accordingly, if a party
alleges an ‘unfair or deceptive trade practice’ under that specific subsection, he or she must allege
fraud with particularity.” Id. To satisfy that standard, Plaintiff must specify: (i) the allegedly
fraudulent statement, (ii) who made it, (iii) when it was made, (iv) how it was made, (v) why it is
false, and (vi) the reasons for believing it was made with the intent to deceive. McCormick, 219
Md. App. at 528.

1. Paragraph 27, Identifying MRO and MOC as Defendants, Contains No Well-
Pleaded Allegation Of Unlawful Conduct By MRO Or MOC.

MRO and MOC are first named in Paragraph 27 of the Complaint, just to allege their
corporate characteristics and to assert the conclusion, unsupported by facts, that MRO “controlled

. companywide decisions about the quantity and extent of fossil fuel production and sales,



including those of [its] subsidiaries.” See Compl. § 27(e); see also id. §27(d) (duplicative
subparagraph).

Paragraph 27(g) defines a purported Defendant group, “Marathon,” which deceptively
includes not just MRO and MOC but an unaffiliated public corporation, Marathon Petroleum
Corporation.! Subparagraph 27(h) is a textbook example of conclusory, cookie-cutter, and fact-
free statements that fail to satisfy even the notice-pleading standard, let alone the higher pleading
standard applicable to Plaintiff’s claims. Plaintiff alleges:

Marathon transacts and has transacted substantial fossil fuel-related business in

Maryland. A substantial portion of Marathon’s fossil fuel products are or have been

extracted, refined, transported, traded, distributed, promoted, marketed,

manufactured, sold, and/or consumed in Maryland, from which Marathon derives

and has derived substantial revenue. For example, Marathon marketed or markets

gasoline and other fossil fuel products to consumers in Maryland, including through
over 25 Marathon-and Speedway-branded petroleum service stations in Maryland.

Compl. §27(h). This vague assertion, amounting to little more than a paraphrase of elements of
violations of law or the requirements for personal jurisdiction, reflects no reasonable investigation
of facts and indeed appears almost verbatim against most other Defendants. See, e.g., Compl.
99 20(g) (BP Entities), 21(c) (Crown Central Entities), 22(g) (Chevron Entities), 23(g) (Exxon
Entities), 24(g) (Shell Entities), 25(e) (Citgo Petroleum Corporation), 26(i) (ConocoPhillips
Entities), 28(e) (Hess Corporation), and 29(f) (CONSOL Entities). Plaintiff has pleaded no “facts”
regarding MRO or MOC in furtherance of the above conclusory allegations. Even under notice-
pleading standards, these allegations must be ignored as to MRO and MOC. “The facts in the
complaint must be pled with specificity; . . . bald allegations and conclusory statements are not

sufficient to support a complaint.” Polek v. J.P. Morgan Chase Bank, N.A., 424 Md. 333, 350-51

I “Marathon” is the only defined Defendant group that includes unaffiliated public corporations—
MRO and the separate and unaffiliated Marathon Petroleum Corporation. See id. Y 20(f), 21(b),
22(f), 23(e), 24(%), 26(h), & 29(e).



(2012); see also RRC Ne., LLC v. BAA Md., Inc., 413 Md. 638, 644 (2010) (the “facts setting forth
the cause of action must be pleaded with sufficient specificity; bald assertions and conclusory
statements by the pleader will not suffice.”); Adamson v. Corr. Med. Servs., Inc., 359 Md. 238,
246 (2000); Bobo v. State, 346 Md. 706, 708—09 (1997); see also Baltimore County v. Baltimore
County Deputy Sheriffs, 2016 WL 687503, at *4 (Md. Ct. Spec. App. February 18, 2016) (“[a}
court will not accept bald assertions and conclusory statements by the pleader”).

2. Paragraph 31, Identifying “Marathon” as a Member of Certain Trade

Organizations, Contains No Well-Pleaded Allegation of Unlawful Conduct by
MRO or MOC.

Paragraph 31(a) of the Complaint identifies “Marathon” as one of nine Defendant groups
alleged to have been members of Defendant trade association American Petroleum Institute
(“API”) “at [unspecified] times relevant to this litigation.” Paragraphs 31(c) and (d) of the
Complaint allege “Marathon” was a member of The American Fuel and Petrochemical
Manufacturers and the U.S. Oil & Gas Association, respectively. However, the Complaint does
not allege that any organization did anything unlawful or even in furtherance of an unlawful act
by another party. “Marathon” is also alleged to have been a member of API at some unspecified
time, but mere membership in a trade association—all that is alleged here—is not unlawful, of
course, nor does it carry a reasonable implication of conspiracy. See, e.g., Silkworth v. Cedar Hill
Cemetery, Inc., 95 Md. App. 726 (1993) (rejecting membership in statewide trade association as
basis to establish conspiracy under Maryland Antitrust Act, Md. Code, Com. Law § 11-201, et
seq.); Acquah v. State, 113 Md. App. 29, 51-52, 686 (1996) (recognizing that “a defendant’s mere
association with conspirators is not enough to support a conspiracy conviction”); see also infra

Section III.



3. Paragraph 111, Alleging “Marathon,” Along With Every Other API Member,
Received a “Status Report” on “Environmental Research Projects” Contains
No Well-Pleaded Allegation of Unlawful Conduct by MRI or MOC.

Paragraph 111 of the Complaint, in Section V.G (“FACTUAL
BACKGROUND/Defendants Went to Great Lengths to Understand, and Either Knew or Should
Have Known About, the Dangers Associated with Extraction, Promotion, and Sale of Their Fossil
Fuel Products™) alleges that, along with every other API member, “Marathon” “received a status
report” on API-funded “environmental research projects” that included a summary of a then-four-
year-old Stanford Research Institute (“SRI”) report. Each Defendant’s alleged “unique”
knowledge of the link between burning of fossil fuels and climate change or special access to that
information is a critical element of Plaintiff’s claims, see, e.g., Compl. 9 140, but that is not shown
in Paragraph 111. Receipt of the “status report” would not be unlawful, nor would it hardly even
have been noteworthy. The report appears to do nothing more than summarize published
research.? Moreover, as Plaintiff’s outside counsel admitted in their Complaint filed on behalf of
Anne Arundel County, the report merely “endorsed the findings of President Johnson’s Scientific
Advisory Council” announced publicly and made even four years further in the past.>

With this, the discussion of paragraphs of the Complaint mentioning MRO, MOC, or even

“Marathon” specifically is exhausted.

2 Paragraph 107 provides a citation to the SRI report directing the reader to a private website. Only
the cover and four pages of the SRI report are shown on that website, and they appear to reflect

only published research.
3 Complaint, Anne Arundel County, Maryland v. BP P.L.C, Civil Action No. C-02-CV-21-000565

(Md. Canty. Filed Apr. 26, 2021), § 71.



II. ALLEGATIONS AGAINST GROUPS OF DEFENDANTS DO NOT SATISFY
THE HEIGHTENED PLEADING STANDARD.

Plaintiff’s other allegations purportedly made against MRO and MOC arrive in the form
of allegations made collectively and without differentiation against the twenty-six “Defendants”
in this case.

All these allegations are conclusory and cannot be considered in addressing the sufficiency
of the Complaint against MRO or MOC. See pp. 2-3, supra. Not one of them identifies MRO or
MOC specifically, much less identifies any particularized misstatement or omission that allegedly
would support liability. As the Maryland Court of Special Appeals has explained, “defendants are
not fungible; we must examine what each is charged with doing or failing to do.” Wells v. State,
100 Md. App. 693, 703 (1994). As such, a “conclusory” “characterization” of Defendants’ alleged
conduct is insufficient to state a claim. Id.; see also Samuels v. Tschechtelin, 135 Md. App. 483,
528-29 (2000) (allegations that were “lumped under the general title of ‘Defendants’ and
summarily included in each of appellant’s seven counts” were insufficient); Heritage Harbour,
L.L.C.v. John J. Reynolds, Inc., 143 Md. App. 698, 710-11 (2002) (same).

The Complaint’s undifferentiated and anonymous allegations against “Defendants” are to
be contrasted against the dozens of purported factual allegations made specifically against one
defendant group or another. We do not suggest the allegations against any other Defendant are
adequate; they are not. The point is that the absence of any purported factual allegations of
wrongdoing against MRO or MOC underscores Plaintiff’s failure to even concoct a claim of
wrongdoing against MRO or MOC. Because each defendant is entitled to understand the particular
conduct with which it is charged, Plaintiff must allege “what each [defendant] is charged with
doing or failing to do.” Wells, 100 Md. App. at 703. That is particularly so in a case that Plaintiff

asserts is centered on false advertising that purportedly spans decades. MRO and MOC simply



cannot defend against Plaintiff’s allegations without knowing what advertisements were allegedly
problematic, when they aired, and in what location(s). Thus, for example, alleging that
“Defendants” conducted allegedly unlawful “advertising campaigns,” Compl. 9§ 147, tells MRO
and MOC nothing about the allegedly deceptive advertisements that they are vaguely claimed to
have disseminated.* Compare id. Y 152-157. The Complaint leaves MRO, MOC, and the Court
guessing as to any conduct specifically engaged in by MRO or MOC that is the subject of
Plaintiff’s allegations.

III. NO WELL-PLEADED ALLEGATIONS SUPPORT A REASONABLE

INFERENCE THAT MRO OR MOC CONSPIRED WITH ANY OTHER
DEFENDANT.

In a one-sentence paragraph in a one-paragraph Section of its Complaint (Section III,
“AGENCY"), Plaintiff asserts that each Defendant is responsible for the conduct of every other
defendant:

At all times herein mentioned, each of the Defendants was the agent, servant, partner, aider
and abettor, co-conspirator, and/or joint venturer of each of the remaining Defendants
herein and was at all times operating and acting within the purpose and scope of said
agency, service, employment, partnership, conspiracy, and joint venture and rendered
substantial assistance and encouragement to the other Defendants, knowing that their
conduct was wrongful and/or constituted a breach of duty.

Compl. 9 32. This allegation, nothing more than a collection of legal conclusions and restatements

of the elements of legal relationships made without differentiation among Defendants, does not

* For most subsections of the “Factual Background” in the Complaint, Plaintiff makes no
allegations of any kind against MRO and MOC. These include: Section V.H (“Defendants Did
Not Disclose Known Harms Associated with the Extraction, Promotion, and Consumption of Their
Fossil Fuel Products, and Instead Affirmatively Acted to Obscure Those Harms and Engaged in a
Concerted Campaign to Evade Regulation™), Section V.I (“In Contrast to Their Public Statements,
Defendants’ Internal Actions Demonstrate Their Awareness of and Intent to Profit from the
Unabated Use of Fossil Fuel Products™), Section V.J (“Defendants’ Actions Prevented the
Development of Alternatives That Would Have Eased the Transition to a Less Fossil Fuel
Dependent Economy”), and Section V.K (“Defendants Caused Plaintiff’s Injuries”).



properly allege that MRO or MOC were responsible for any other Defendants’ acts. See, e.g.,
Silkworth, 95 Md. App. 726 (1993) (per curiam) (dismissing claims of conspiracy because the
“complaint [was] devoid of factual allegations pointing to an actual agreement among appellees.
Instead, appellant infers such an agreement from the similarity of business practices engaged in by
all appellees and their common membership in a statewide trade association”). Plaintiff’s
boilerplate assertion underscores why Plaintiff’s generalized allegations against “groups” run afoul
of Maryland pleading standards: it leaves MRO and MOC guessing as to what theory is even being
advanced, much less whether a basis exists to advance that theory.

IV. THE COMPLAINT SHOULD BE DISMISSED AGAINST MRO AND MOC

BECAUSE IT PLEADS NO FACTS ON WHICH PLAINTIFF’S CAUSES OF
ACTION MAY BE BASED.

Section III.D. of the Joint Memorandum catalogues the Complaint’s failure on its face to
plead the elements of the six claims alleged. We write separately to observe that the Complaint’s
failure to allege well-pleaded facts of any kind against MRO and MOC provides an independent
basis to dismiss MRO and MOC on a claim-by-claim basis.

V. THE COMPLAINT SHOULD BE DISMISSED WITH PREJUDICE AS TO MRO
AND MOC.

The Joint Motion requests dismissal with prejudice as to all Defendants. Independent
reasons exist to enter a dismissal with prejudice against MRO and MOC. Plaintiff’s failure to
allege claims against MRO and MOC is not for want of trying. Plaintiff was armed with the full
resources of its governmental status and private counsel that boasts experience in bringing
substantially similar climate change litigation starting four years before the present action was

filed, and the Complaint could have been amended at any time since it was filed in 2018 to add



more facts, had any existed to be found.> And yet only a few legally insignificant paragraphs of

the Complaint—the bulk of which just identify MRO and MOC as Defendants—address MRO or

MOC specifically. The Court should also not turn a blind eye toward the enormous scope of this

sprawling suit and the burdens it places on the Court and litigants alike. No cause exists to reset

the clock to Day One and precipitate yet additional litigation and demands on the resources of the

Court and the litigants.

CONCLUSION

For the foregoing reasons, the Complaint should be dismissed with prejudice against MRO

and MOC.

Respectfully submitted,

GALLAGHER EVELIUS & JONES LLP

Mark S. Saudek (AIS No. 9512140123)
Joseph C. Dugan (AIS No. 1812110109)

218 N. Charles Street, Suite 400
Baltimore MD 21201

(410) 727-7702

(410) 468-2786 (fax)
msaudek@gejlaw.com
jdugan@gejlaw.com

> See Climate Change Litigation Experience, Sher Edling LLP at 7 (Feb. 2022),
https://www.sheredling.com/wp-content/uploads/2022/02/SELLP-QUALIFICATIONS-Envtl-

General-Feb-2022.pdf.
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Dated: October 16, 2023

Robert Reznick (admitted pro hac vice)
ORRICK, HERRINGTON & SUTCLIFFE, LLP
1152 15th Street NW

Washington, D.C. 20005

Tel.: (202) 339-8600

Fax: (202) 339-8500

rreznick@orrick.com

James Stengel (admitted pro hac vice)
ORRICK, HERRINGTON & SUTCLIFFE, LLP
51 West 52nd Street

New York, New York 10019-6142

Tel.: (212) 506-5000

Fax: (212) 506-5151

jstengel@orrick.com

Marc R. Shapiro (admitted pro hac vice)
ORRICK, HERRINGTON & SUTCLIFFE, LLP
51 West 52nd Street

New York, New York 10019-6142

Tel.: (212) 506-5000

Fax: (212) 506-5151

mrshapiro@orrick.com

Attorneys for Defendants Marathon Oil Company
and Marathon Oil Corporation
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IN THE CIRCUIT COURT
FOR BALTIMORE CITY

MAYOR AND CITY COUNCIL OF
BALTIMORE,

Plaintiff,
V. Case No. 24-C-18-004219
BPP.LC, etal,

Defendants.

REQUEST OF MARATHON OIL CORPORATION AND MARATHON OIL
COMPANY FOR HEARING ON SUPPLEMENTAL MOTION
TO DISMISS FOR FAILURE TO STATE A CLAIM
UPON WHICH RELIEF CAN BE GRANTED

Pursuant to Maryland Rule 2-311(f), Defendants Marathon Oil Corporation and Marathon
Oil Company respectfully request a hearing on all issues raised in the accompanying Supplemental
Motion to Dismiss of Defendants Marathon Qil Corporation and Marathon Oil Company, as well
as the accompanying Memorandum of Law, and the Joint Motion to Dismiss Plaintiff’s Complaint

for Failure to State a Claim filed this day, and the accompanying Memorandum of Law.

Respectfully submitted,

.'. 'Ill.’l JI

A )

Robert Reznick (admitted pro hac vice) Mark S. Saudek (AIS No. 9512140123)
ORRICK, HERRINGTON & SUTCLIFFE, LLP  joseph C. Dugan (AIS No. 1812110109)
1152 15th Street NW GALLAGHER EVELIUS & JONES LLP
Washington, DC 20005 218 North Charles Street, Suite 400
Tel.: (202) 339-8600 Baltimore, Maryland 21201
Fax: (202) 339-8500 Tel.: (410) 347-1365
rreznick@orrick.com Fax: (410) 468-2786

msaudek@gejlaw.com
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James Stengel (admitted pro hac vice) Marc R. Shapiro (admitted pro hac vice)
ORRICK, HERRINGTON & SUTCLIFFE, LLP ORRICK, HERRINGTON & SUTCLIFFE, LLP

51 West 52nd Street 51 West 52nd Street

New York, New York 10019-6142 New York, New York 10019-6142
Tel.: (212) 506-5000 Tel: (212) 506-5000

Fax: (212) 506-5151 Fax: (212) 506-5151
jstengel@orrick.com mrshapiro@orrick.com

Attorneys for Defendants Marathon Oil Corporation and Marathon Oil Company
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IN THE CIRCUIT COURT
FOR BALTIMORE CITY

MAYOR AND CITY COUNCIL OF
BALTIMORE,

Plaintiff,
V. Case No. 24-C-18-004219
BPP.L.C,etal.,

Defendants.

ORDER

Upon consideration of the October 16, 2023 Supplemental Motion to Dismiss of
Defendants Marathon Oil Corporation and Marathon Oil Company, any opposition and reply
thereto, the argument of counsel, and the entire record in this case, it is hereby:

1. ORDERED that the October 16, 2023 Supplemental Motion to Dismiss of
Defendants Marathon Oil Corporation and Marathon Oil Company shall be and hereby is
GRANTED; and it is further

2. ORDERED that the complaint of Plaintiff the Mayor and City Council of
Baltimore, shall be and hereby is DISMISSED WITH PREJUDICE; and it is further

3. ORDERED that the Clerk of Court shall deliver copies of this Order to all parties
of record.

So ORDERED this day of , 202

Judge
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CERTIFICATE OF SERVICE

I hereby certify that on this 16th day of October, 2023, a copy of the Supplemental Motion
to Dismiss of Defendants Marathon Oil Corporation and Marathon Oil Company, the
accompanying memorandum in support, and the proposed Order were served via email

transmission and first class mail, postage prepaid, on the parties set forth on the attached Mailing

Mark S. Saudek (AIS No. 9512140123)
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MAILING MATRIX

Sara Gross (CPF No. 412140305)

Chief, Affirmative Litigation Division

BALTIMORE CITY LAW DEPT.
100 N. Holliday Street, Suite 109

Baltimore, MD 21202
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