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Consumer fraud; Deceptive Business 
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Sherman Act, 15 U.S.C. § 1 et seq.; Public 
Nuisance; Strict Liability – Failure to Warn; 
Strict Liability – Design Defect; Negligent 
Design Defect; Private Nuisance; Unjust 
Enrichment 
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Case 3:22-cv-01550-SCC   Document 188   Filed 10/13/23   Page 1 of 16



1 
 
 

 Pursuant to Federal Rule of Civil Procedure 12(b)(6), Defendant ConocoPhillips 

respectfully moves to dismiss the Complaint with prejudice. 

INTRODUCTION 

Plaintiffs seek to impose liability on ConocoPhillips and ten other energy companies for 

their alleged role in causing hurricanes in Puerto Rico in 2017.  The bulk of Plaintiffs’ allegations 

are that the “Defendants” purportedly knew that their products were contributing to global climate 

change but nevertheless engaged in campaigns to deceive regulators and the public about the 

impacts of fossil fuels and thereby prolong dependence on Defendants’ products.  Conspicuously 

absent from Plaintiffs’ Complaint, however, are any allegations specific to ConocoPhillips that 

even conceivably support Plaintiffs’ theory of liability vis-à-vis ConocoPhillips, let alone 

allegations sufficient to satisfy the heightened pleading standard required for Plaintiffs’ numerous 

claims sounding in fraud.  Instead, Plaintiffs’ Complaint impermissibly levels allegations against 

an undifferentiated group of “Defendants” and trade organizations of which certain Defendants 

were members.  But the law is clear that such group pleading is insufficient under any pleading 

standard.  The same flaw similarly dooms Plaintiffs’ last-ditch effort to save their untimely claims 

by a bare-bones invocation of fraudulent concealment.  Setting aside Plaintiffs’ conclusory and 

unsupported allegations purporting to tether certain climate events in Puerto Rico directly to an 

undifferentiated group of Defendants’ global conduct, Plaintiffs’ Complaint is left with no factual 

allegations to support any cognizable claim against ConocoPhillips.  For the reasons set forth 

herein and in Defendants’ joint brief, Plaintiffs’ Complaint should be dismissed. 
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THE COMPLAINT1 

At its core, Plaintiffs’ entire theory of liability sounds in fraud.  As the Complaint alleges 

at the very outset, “Plaintiffs seek to impose liability on Defendants who misrepresented the 

dangers of the carbon-based products which they marketed and sold despite their early awareness 

of the devastation they would cause Puerto Rico.”  Compl. ¶ 2.  The Complaint proceeds to assert 

various fraud-type claims, including common law consumer fraud (First Cause of Action), 

conspiracy to commit common law consumer fraud (Second Cause of Action), misleading 

practices (Third Cause of Action), and racketeering based on mail/wire fraud (Fourth, Fifth, Sixth, 

and Seventh Causes of Action).  The Complaint also asserts a Sherman Act Section 1 claim based 

on “deceit” (Eighth Cause of Action) as well as public and private nuisance claims premised on 

the same allegedly fraudulent misleading and deceptive practices that form the core of Plaintiffs’ 

complaint (Ninth and Thirteenth Causes of Action).  See id. ¶ 773 (basing Sherman Act claim on 

“deceit”); id. ¶ 779 (basing public nuisance claim on alleged “decades-long misinformation 

campaign”); id. ¶ 784 (alleging, in context of public nuisance claim, that Defendants understood 

that their purported acts would result in severe damage but “fraudulently concealed” their 

knowledge and caused Plaintiffs to incur billions of dollars in damage); id. ¶ 825 (same allegation 

regarding “decades-long misinformation campaign”); id. ¶ 828 (alleging, in context of private 

nuisance claim, that the severe weather phenomena are the result of “Defendants’ campaign to 

manufacture the appearance of uncertainty and lack of consensus” about climate change).   

Though the Complaint spans 837 paragraphs across 246 pages, the only statement by 

ConocoPhillips that Plaintiffs challenge as somehow misrepresenting the dangers of carbon-based 

 
1 Plaintiffs’ allegations are accepted as true solely for purposes of this motion.  Ashcroft v. Iqbal, 556 U.S. 662 
(2009). 
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products is found in a single page of a 164-page 2012 Sustainable Development Report, in which 

ConocoPhillips expressly acknowledged the contribution of fossil fuel combustion to climate 

change: “ConocoPhillips recognizes that human activity, including the burning of fossil fuels, is 

contributing to increased concentrations of greenhouse gases (GHG) in the atmosphere that can 

lead to adverse changes in global climate.”  ConocoPhillips, Sustainable Development at 17 

(2013), https://tinyurl.com/b5r3tmsu (cited at Compl. ¶ 621 n.580) [hereinafter 2012 Sustainable 

Development Report].2  The Report goes on specifically to mention that “events related to a 

changing climate” include “drought, hurricanes and flooding.”  Id. at 106.3 

LEGAL STANDARD 

With regard to Plaintiffs’ fraud-like claims against ConocoPhillips, the pleading 

requirements of Federal Rule of Civil Procedure 9(b) apply.4  Fraud, conspiracy to defraud, 

misleading practices, RICO (premised on mail fraud), and failure to warn claims are plainly subject 

to Rule 9(b)’s heightened pleading requirements.  See Hayduk v. Lanna, 775 F.2d 441, 443 (1st 

Cir. 1985) (holding that, “in actions alleging conspiracy to defraud or conceal, the particularity 

requirements of Rule 9(b) must be met” and that “where fraud lies at the core of the action, Rule 

9(b) applies”); Abbott Chemicals, Inc. v. Emco Eng’g. Inc., No. 93-cv-2018, 1994 WL 759232, at 

 
2 On a motion to dismiss, the Court may consider the full contents of documents referenced in the Complaint.  See, 
e.g., Diva’s Inc. v. City of Bangor, 411 F.3d 30, 38 (1st Cir. 2005). 

3 In fact, ConocoPhillips had acknowledged this connection between fossil fuel usage and climate change long before 
2012.  See, e.g., ConocoPhillips, Sustainable Development: Climate Change Position, (Nov. 23, 2003), 
https://tinyurl.com/2s4hwu3u (last visited Oct. 10, 2023) (“ConocoPhillips recognizes that human activity, including 
the burning of fossil fuels, is contributing to increased concentrations of greenhouse gases in the atmosphere that can 
lead to adverse changes in global climate.”). 

4 “In federal diversity cases in which a plaintiff alleges fraud, state law governs all issues concerning the substantive 
elements of the fraud claim.  Conversely, federal law governs the procedure and requirements for pleading fraud in 
federal court.”  Simonet v. Smithkline Beecham Corp., 506 F. Supp. 2d 77, 89 (D.P.R. 2007) (citing Rodi v. S. New. 
Eng. Sch. of L., 389 F.3d 5, 13 (1st Cir. 2004)).   
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*1-2 (D.P.R. Dec. 5, 1994) (applying Rule 9(b) to deceptive practices claim); Trinidad v. IDI 

Holdings PR, Inc., 708 F. Supp. 2d 137, 142 (D.P.R. 2005) (applying Rule 9(b) to RICO claims); 

Rombach v. Chang, 355 F.3d 164, 170 (2d Cir. 2004) (noting that Rule 9(b) applies to strict liability 

claims that sound in fraud).5   

Rule 9(b) further “appl[ies] not only to claims of fraud simpliciter but also to related claims 

as long as the central allegations of those claims ‘effectively charge fraud.’”  Foisie v. Worchester 

Polytechnic Inst., 967 F.3d 27, 49 (1st Cir. 2020) (quoting Mulder v. Kohl’s Dep’t Stores, Inc., 

865 F.3d 17, 21-22 (1st Cir. 2017)).  So, for example, the Rule 9(b) pleading requirements apply 

to Plaintiffs’ claims under the Sherman Act and the claims for public and private nuisance, which, 

as described above, turn on alleged deceit and misrepresentations.  See In re Ins. Brokerage 

Antitrust Litig., 618 F.3d 300, 347-48 (3d Cir. 2010) (Rule 9(b) pleading applies to Sherman Act 

claims sounding in fraud); Abbott Chemicals, 1994 WL 759232, at *2; N. Am. Cath. Educ. 

Programming Found., Inc. v. Cardinale, 567 F.3d 8, 15 (1st Cir. 2009) (noting that case law in 

First Circuit “and in other circuits reads Rule 9(b) expansively to cover” claims, including 

negligent misrepresentation claims, “where the core allegations effectively charge fraud”). 

Rule 9(b) requires that a plaintiff “state with particularity the circumstances constituting 

fraud or mistake.”  Fed. R. Civ. P. 9(b).  Those circumstances must include “‘the who, what, where, 

and when of the allegedly false or fraudulent representation.’”  In re Fin. Oversight & Mgmt. Bd. 

for P.R., 54 F.4th 42, 52 (1st Cir. 2022) (quoting Alt. Sys. Concepts, Inc. v. Synopsys, Inc., 374 

 
5 Plaintiffs’ failure to warn claim is grounded in the same allegations of fraud that they allege support their remaining 
claims.  See, e.g., Compl. ¶¶ 790 (“Defendants fraudulently concealed their knowledge that climate change would 
accelerate”), 794 (“Defendants’ wrongful conduct was knowingly false, oppressive, malicious, and fraudulent”).  
Where, as here, the claim is premised on allegedly fraudulent conduct, Plaintiffs cannot avoid the requirements of 
Rule 9(b) through artful pleading.  See Lone Star Ladies Inv. Club v. Schlotzsky’s Inc., 238 F.3d 363, 368 (5th Cir. 
2001) (“[A] district court is not required to sift through allegations of fraud in search of some ‘lesser included’ claim 
of strict liability.”). 
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F.3d 23, 29 (1st Cir. 2004)).  “The primary purposes undergirding Rule 9(b) are ‘to place the 

defendants on notice and enable them to prepare meaningful responses,’ ‘to preclude the use of a 

groundless fraud claim as a pretext to discovering a wrong,’ and ‘to safeguard defendants from 

frivolous charges which might damage their reputations.’”  Foisie, 967 F.3d at 51 (quoting New 

Eng. Data Servs., Inc. v. Becher, 829 F.2d 286, 289 (1st Cir. 1987)). 

In a case involving more than one defendant, a plaintiff cannot satisfy Rule 9(b) through 

sweeping allegations that do not specify the who, what, where, and when of each defendant’s 

alleged actions.  Instead, “[w]here there are multiple defendants, the specific role of each must be 

alleged.”  In re Fin. Oversight & Mgmt. Bd. for P.R., 578 F. Supp. 3d 267, 285 (D.P.R. 2021), 

aff’d, 54 F.4th 42.  Thus, a complaint does not meet Rule 9(b)’s exacting standard when allegations 

“group all of the [i]ndividual [d]efendants together generally without specifically referring to each 

one of them.”  Gonzalez-Camacho v. Banco Popular de Puerto Rico, 318 F. Supp. 3d 461, 481 

(D.P.R. 2018), aff’d, 2020 U.S. App. LEXIS 30007 (1st Cir. July 21, 2020); see also W. Coast 

Roofing & Waterproofing, Inc. v. Johns Manville, Inc., 287 F. App’x 81, 86 (11th Cir. 2008) (“In 

a case with multiple defendants, the complaint should contain specific allegations with respect to 

each defendant; generalized allegations ‘lumping’ multiple defendants together are insufficient.”); 

Mills v. Polar Molecular Corp., 12 F.3d 1170, 1175 (2d Cir. 1993) (“Rule 9(b) is not satisfied 

where the complaint vaguely attributes the alleged fraudulent statements to ‘defendants.’”). 

ARGUMENT 

I. Plaintiffs Failed to Plead Fraud with Particularity Under Rule 9(b). 

Noticeably absent from Plaintiffs’ 246-page Complaint are particular allegations as to 

ConocoPhillips sufficient to satisfy Rule 9(b).  In the sprawling Complaint, one searches in vain 
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for any alleged false statement by the company concerning carbon-based climate change.6  To the 

contrary, the Complaint acknowledges that ConocoPhillips “publicly purport[s] to accept the 

consensus” science regarding climate change.  Compl. ¶ 607 (emphasis added). 

Rather than allege with particularity statements made by ConocoPhillips, Plaintiffs cite 

ConocoPhillips’s general, historical connection to trade associations.  For example, the Complaint 

alleges that the Global Climate Coalition (“GCC”) was formed in 1989 as an “international 

lobbyist group of businesses that opposed action to reduce greenhouse gas emissions” and was 

“‘reorganized’ in 1992 by Phillips Petroleum (now ConocoPhillips)” and numerous other fossil-

fuel companies.  Compl. ¶¶ 364, 367.  But mere membership in a trade organization is insufficient 

to create tort liability on the part of members for the organization’s actions because “[a] member 

of a trade group or other similar organization does not necessarily endorse everything done by that 

organization or its members.”  In re Asbestos Sch. Litig., 46 F.3d 1284, 1290 (3rd Cir. 1994) (Alito, 

J.); see also Santopietro v. Howell, 73 F.4th 1016, 1025 (9th Cir. 2023) (holding that, because of 

First Amendment concerns, plaintiffs cannot allege the defendant is responsible for a group’s 

conduct merely as a result of membership, citing NAACP v. Claiborne Hardware Co., 458 U.S. 

886 (1982)).  And even assuming tort liability could, consistent with the First Amendment, be 

premised on the GCC’s lobbying activities, the Complaint lacks any allegations that identify the 

role, if any, ConocoPhillips played in the GCC’s allegedly fraudulent activities.  For example, the 

Complaint alleges that the GCC wrote a letter to the New York Times, Compl. ¶ 381, distributed a 

video, id. ¶ 382, engaged a publicist for an international environmental summit, id. ¶ 384, launched 

 
6 Plaintiffs’ RICO Case Statement does nothing to cure these deficiencies.  Only three paragraphs of the Case 
Statement reference ConocoPhillips specifically, one of which describes its alleged membership in trade 
organizations, RICO Case Statement ¶ 3, another of which alleges without any detail that the “Oil Defendants” were 
in possession of scientific information regarding the relationship of fossil fuels to climate change, id. ¶ 2, and a final 
paragraph that alleges in conclusory fashion that ConocoPhillips was part of a RICO “enterprise,” id. ¶ 9.   
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an advertising campaign, id. ¶ 406, and developed a communications plan, id. ¶¶ 414-17, but there 

is no allegation that ConocoPhillips was involved with any of those activities.  Similarly, the 

Complaint alleges that the American Petroleum Institute, of which ConocoPhillips was a member, 

id. ¶ 184(a), published a report, id. ¶ 401, and developed a communications plan, id. ¶ 444.  But, 

again, no reference to ConocoPhillips’s involvement in these activities is anywhere alleged in the 

Complaint. 

The only alleged statement by ConocoPhillips is found in paragraph 621 of the Complaint, 

which alleges a supposed inconsistency between ConocoPhillips’s 2012 Sustainable Development 

Report and the company’s annual report on Form 10-K that year.  To hear Plaintiffs tell it, the 

Sustainable Development Report “declared developing renewable energy a priority” of the 

company, while the Form 10-K “contradicted” this by describing ConocoPhillips as “solely 

focused” on fossil-fuel exploration, development, and production.  This supposed contradiction is 

entirely manufactured by Plaintiffs.  The relevant page of the Sustainable Development Report 

nowhere uses the word “priority” and instead simply states that the company is “evaluating and 

developing technologies for renewable energy.”7  This statement is wholly consistent with 

ConocoPhillips’s 2012 Form 10-K, which states that the company makes “investment[s] in new 

technologies or business,” including “sustainability technology.”8  In any event, the Complaint 

fails plausibly to explain how a single, allegedly inconsistent sentence in the 164-page 2012 

Sustainable Development Report has any causal connection to the September 2017 hurricanes.  

And the Complaint nowhere acknowledges that the same 2012 Sustainable Development Report 

 
7 2012 Sustainable Development Report at 20 (cited in Compl. ¶ 621, n.580). 

8 U.S. Securities and Exchange Commission, ConocoPhillips 2012 Form 10-K Annual Report at 49, cited in Compl. 
¶ 621, n.581. The link provided in the Complaint for the ConocoPhillips 2012 10-K is to the wrong document. 
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expressly recognized the contribution to climate change of fossil fuel combustion: “ConocoPhillips 

recognizes that human activity, including the burning of fossil fuels, is contributing to increased 

concentrations of greenhouse gases (GHG) in the atmosphere that can lead to adverse changes in 

global climate.”  2012 Sustainable Development Report at 17 (cited at Compl. ¶ 621 n.580). 

The Complaint does contain an array of allegations concerning “Defendants” generally.  

See, e.g., Compl. ¶¶ 2, 3, 6, 7, 23, 50, 185, 202.  But simply grouping ConocoPhillips in with 

actions taken by undifferentiated “Defendants” is insufficient to satisfy Plaintiffs’ high burden 

under Rule 9(b).  See In re Fin. Oversight & Mgmt. Bd., 54 F.4th at 55-56 (“Without any specific 

details to demonstrate the defendants’ particular knowledge … the implication about the 

connection between the defendants’ identities and what they knew and when requires too broad an 

inferential leap.”).  What Rule 9(b) requires are particular allegations of what, when, where, and 

how ConocoPhillips acted.  Gonzalez-Camacho, 318 F. Supp. 3d at 481.  These requisites are 

missing from the Complaint’s mere 20 paragraphs of allegations regarding ConocoPhillips. 

The absence of particularized allegations of fraud is especially problematic with regard to 

Plaintiffs’ causes of action under Puerto Rico law,9 which necessarily applies only to conduct in 

Puerto Rico.  See Goya de Puerto Rico, Inc. v. Rowland Coffee, 206 F. Supp. 2d 211, 215 n.4 

(D.P.R. 2002) (“It is well settled that Puerto Rico’s laws cannot be interpreted to have an 

extraterritorial effect.”); see also Rodriguez-Navarro v. Am. Airlines, Inc.,  No. 15-cv-1900, 2016 

WL 4179884, at *3 n.7 (D.P.R. Aug. 4, 2016) (noting that “Puerto Rico law does not apply 

extraterritorially”); Colegio de Ingenieros v. Autoridad de Acueductos y Alcantarillados, 131 

D.P.R. 735, 779 (1992), 1992 WL 755500 (P.R.), 1992 P.R.-Eng. 755500, P.R. Offic. Trans.  For 

 
9 Because Plaintiffs do not suggest they are invoking the law of any state or territory other than Puerto Rico, 
ConocoPhillips assumes Plaintiffs intend to invoke the law of Puerto Rico.  
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example, the Complaint fails to specify that any statement by ConocoPhillips (or, for that matter, 

any other Defendant) was made in Puerto Rico and thus was governed by Puerto Rico law.  While 

the public and private nuisance claims allege effects felt in Puerto Rico, see Compl. ¶¶ 777, 824, 

the Complaint fails to allege with particularity that the “decades-long misinformation campaign” 

supposedly giving rise to that nuisance occurred in Puerto Rico, see id. ¶¶ 779, 825.  Nor does the 

Complaint recount the purported volume of fossil fuel consumption or emissions in Puerto Rico 

that is sourced to ConocoPhillips (or any other Defendant).  To the contrary, Plaintiffs’ Complaint 

appears to impermissibly premise its claims under Puerto Rico law on global conduct, alleging 

that “ConocoPhillips is responsible for 1.12% of all global industrial [greenhouse gas emissions] 

from 1965-2017” without tying any of those emissions to sales of ConocoPhillips’s products in 

Puerto Rico.  Id. ¶¶ 52, 127.  Puerto Rico law, however, cannot be employed to regulate global 

conduct.  See Zschernig v. Miller, 389 U.S. 429, 442-43 (1968) (“‘Our system of government is 

such that the interest of the cities, counties and states, no less than the interest of the people of the 

whole nation, imperatively requires that federal power in the field affecting foreign relations be 

left entirely free from local interference.’” (quoting Hines v. Davidowitz, 312 U.S. 52, 64 (1941))); 

see also Am. Ins. Ass’n. v. Garamendi, 539 U.S. 396, 413 (2003) (same).  Plaintiffs’ failure to 

allege the required “where” of their fraud-based claims raises the specter of Puerto Rico law being 

applied to ConocoPhillips’s extraterritorial conduct.   

In sum, Plaintiffs have not plausibly alleged the elements of their claims that 

ConocoPhillips engaged in fraud given that their Complaint merely relies on the Company’s 

alleged knowledge of the impacts of climate change without also identifying an accompanying 

misrepresentation or false statement (“what”) that was made in or directed to Puerto Rico 

(“where”) and attributed to ConocoPhillips (“who”) at a particular time (“when”).  Having failed 
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to meet Rule 9(b)’s requirement that they plead fraud with particularity as to ConocoPhillips, 

Plaintiffs’ claims must be dismissed.   

II. Plaintiffs Failed to Plead Fraudulent Concealment With Particularity. 

As explained in the Defendants’ joint brief, Plaintiffs’ claims are all barred by the statutes 

of limitations.10  Plaintiffs attempt to sidestep the statute of limitations with cursory allegations of 

fraudulent concealment.  Compl. ¶¶ 21-23.  But in order to toll the statute of limitations, “it is 

incumbent upon the plaintiff ‘to plead with particularity the facts giving rise to the fraudulent 

concealment claim.’”  Epstein v. C.R. Bard, Inc., 460 F.3d 183, 189 (1st Cir. 2006) (quoting J. 

Geils Band Emp. Ben. Plan v. Smith Barney Shearson, Inc., 76 F.3d 1245, 1255 (1st Cir. 1996)); 

see also Steen Seijo v. Ben R. Miller, Inc., 526 F. Supp. 2d 191, 195 n.4 (D.P.R. 2007) (same); 

COSSEC v. Gonzalez Lopez, 179 D.P.R. 793, 809, 813-14 (2010), Certified Translation at 18, 

attached hereto as Exhibit A (a party must “properly and opportunely allege[] that it was the victim 

of fraudulent concealment”).  Plaintiffs’ fraudulent concealment allegations make no reference to 

ConocoPhillips, but instead consist of generalized allegations about “Defendants” that, even then, 

lack any identification of the what, when, where, or how of the supposed concealment.  

Accordingly, these allegations are insufficient to overcome application of the statutes of 

limitations. 

But Plaintiffs’ generic assertion of fraudulent concealment as an exception to the statute of 

limitations fails for a more fundamental reason: Plaintiffs’ own Complaint refutes it as to 

ConocoPhillips.  Fraudulent concealment, and other equitable doctrines that toll statutes of 

 
10 Solely for purposes of this motion, ConocoPhillips assumes that Puerto Rico law, and thus Puerto Rico’s statute of 
limitations, applies to Plaintiffs’ non-federal claims.  See Montalvo v. Gonzalez-Amparo, 587 F.3d 43, 46 (1st Cir. 
2009) (“When applying Puerto Rico law to substantive matters, Puerto Rico courts also apply Puerto Rico’s statute 
of limitations, as well as the concomitant tolling provisions of those statutes.”). 
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limitations, require Plaintiffs to plead the relevant elements, most notably due diligence in seeking 

the operative facts.  Thea v. Kleinhandler, 807 F.3d 492, 501 (2d Cir. 2015) (“When a plaintiff 

relies on a theory of equitable estoppel to save a claim that otherwise appears untimely on its face, 

the plaintiff must specifically plead facts that make entitlement to estoppel plausible (not merely 

possible).”); Berkson v. Del Monte Corp., 743 F.2d 53, 55 (1st Cir. 1984) (“To invoke the doctrine 

of fraudulent concealment, a plaintiff must plead and prove three elements,” including “‘plaintiff’s 

due diligence until discovery of the facts.’” (quoting Dayco Corp. v. Goodyear Tire & Rubber Co., 

523 F.2d 389, 394 (6th Cir. 1975))).  As noted above, the Complaint references the company’s 

2012 Sustainable Development Report, available on the internet, which expressly connected fossil 

fuel usage to the changing climate and, in particular, to “the frequency and magnitude of . . . 

hurricanes.”  See 2012 Sustainable Development Report at 17, 106 (cited at Compl. ¶ 621 n.580).  

Though aware of their hurricane damage in 2017 and despite ConocoPhillips’s public statement 

regarding climate change made years earlier, Plaintiffs have pled no facts explaining how, despite 

due diligence, it failed until recently to learn the operative facts of its claims against 

ConocoPhillips.  Accordingly, all the claims against ConocoPhillips must be dismissed as 

untimely.  And given the company’s statement in the Sustainable Development Report, which 

Plaintiffs referenced in their Complaint, that dismissal should be with prejudice and without leave 

to replead as to ConocoPhillips.  

III. Plaintiffs Failed to Plead Antitrust (Sherman Act) Claim Against ConocoPhillips. 

As noted above, Plaintiffs’ Sherman Act antitrust claim sounds in fraud and is thus subject 

to the heightened pleading requirements of Rule 9(b).  See In re Ins. Brokerage Antitrust Litig., 

618 F.3d at 347-48.  But even if the less demanding pleading standard of Federal Rule of Civil 

Procedure 8(a) applies to Plaintiffs’ claim under the Sherman Act, Plaintiffs fail to allege sufficient 
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facts to state a claim against ConocoPhillips.  In addition to the reasons in Defendants’ joint brief, 

dismissal is also required because Plaintiffs fail to allege “enough factual matter (taken as true) to 

suggest that an agreement was made” between ConocoPhillips and other defendants.  Bell Atl. 

Corp. v. Twombly, 550 U.S. 544, 554-55 (2007).  Among other things, the Complaint fails to 

identify, as it must, “specific factual averment of [ConocoPhillips’s] involvement” in the alleged 

conspiracy.  Hinds Cnty, Miss. v. Wachovia Bank N.A., 620 F. Supp. 2d 499, 512-16 (S.D.N.Y. 

2009) (dismissing defendants lacking specific allegations of involvement in conspiracy). 

As with the alleged fraud, the Complaint contains no alleged facts specific to 

ConocoPhillips regarding an agreement to restrict competition.  See, e.g., Compl. ¶¶ 767-774.  

Indeed, it fails to allege any necessary facts about the alleged agreement, such as how or when it 

was formed, much less any facts about ConocoPhillips’s participation.  In re Elevator Antitrust 

Litig., 502 F.3d 47, 50 (2d Cir. 2007) (affirming dismissal of complaint “without any specification 

of any particular activities by any particular defendant”); Mendez Internet Mgmt. Servs., Inc. v. 

Banco Santander de Puerto Rico, 2009 WL 1392189, *4-5 (D.P.R. May 15, 2009) (bald 

allegations that defendants conspired insufficient), aff’d, 621 F.3d 10 (1st Cir. 2010).  Instead, the 

Complaint contains only generic references to “Defendants” acting deceptively or increasing 

production, e.g. Compl. ¶¶ 7(d), 50, 57, 770, 773, coupled with wholly conclusory assertions that 

“Defendants” conspired in doing so, see, e.g., id. ¶¶ 61, 631, 768 (“Defendants … consciously 

committed to a common scheme designed to restrain trade.”).  This “lack of specifics with respect 
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to the acts of [ConocoPhillips]… renders the complaint inadequate” under Twombly.11  In re 

Parcel Tanker Shipping Servs. Antitrust Litig., 541 F. Supp. 2d 487, 491–92 (D. Conn. 2008); 

Mendez, 2009 WL 1392189, *4-5; Hinds Cnty, 620 F. Supp. 2d at 512-16.  Plaintiffs’ Sherman 

Act claim against ConocoPhillips must therefore be dismissed.   

CONCLUSION 

 For all these reasons, in addition to those set out in the Defendants’ joint brief, 

ConocoPhillips respectfully submits that the Court should dismiss the Complaint with prejudice. 

 

Dated:  October 13, 2023 

 

Respectfully submitted: 

/s/ Heriberto J. Burgos-Pérez  
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11 Although the Complaint alleges that Phillips Petroleum was involved in creating or reorganizing the GCC over 
thirty years ago, Compl. ¶¶ 364, 367, the mere fact that ConocoPhillips participated in a trade association is not 
sufficient to allege it participated in an illegal restraint.  Llacua v. W. Range Ass’n, 930 F.3d 1161, 1181 (10th Cir. 
2019); see also Craftsmen Limousine, Inc. v. Ford Motor Co., 363 F.3d 761, 771 (8th Cir. 2004) (“‘In situations where 
a trade association, its officers, employees or members are found to have violated the antitrust laws, membership in 
the association will not automatically involve all members in the violation.  There must, instead, be some evidence of 
actual knowledge of, and participation in, the illegal scheme in order to establish a violation of the antitrust laws by a 
particular association member.’” (quoting AD/SAT v. Associated Press, 181 F.3d 216, 234 (2d Cir. 1999))). 
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Telephone: (202) 663-6000  
Facsimile: (202) 663-6363  
Email: matthew.martens@wilmerhale.com 
E-mail: ericka.aiken@wilmerhale.com 
 
Hallie B. Levin (pro hac vice) 
WILMER CUTLER PICKERING HALE  
AND DORR LLP 
7 World Trade Center 
250 Greenwich Street 
New York, NY 10007  
Telephone: (202) 663-6000  
Facsimile: (202) 663-6363  
E-mail: hallie.levin@wilmerhale.com 
 
Robert Kingsley Smith (pro hac vice) 
WILMER CUTLER PICKERING HALE  
AND DORR LLP 
60 State Street  
Boston, MA 02109 
Telephone: 617-526-6000 
Facsimile: 617-526-5000 
E-mail: robert.smith@wilmerhale.com 

 
 
Attorneys for Defendant ConocoPhillips 
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CERTIFICATE OF SERVICE 

I certify that on October 13, 2023, a copy of the foregoing Motion to Dismiss was served 

by filing that document with the Clerk of the Court under the Court’s CM/ECF system, which 

electronically transmits a copy to the registered participants, and paper copies were mailed by 

first class mail, postage prepaid, to those identified as nonregistered participants.          

 

/s/ Heriberto J. Burgos-Pérez  
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