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Defendants Exxon Mobil Corp., Shell plc (f/k/a Roya Dutch Shell plc), BPP.L.C., Chev-
ron Corp., ConocoPhillips, Motiva Enterprises LLC, Occidental Petroleum Corporation,! BHP
Group, and Rio Tinto plc? (together, “Defendants’), pursuant to Federal Rule of Civil Procedure
12(b)(2), respectfully submit this Joint Opening Brief in Support of their Motion to Dismiss Plain-
tiffs' Complaint for Lack of Personal Jurisdiction (the “Motion™).3

INTRODUCTION

Plaintiffs, the municipalities of Bayamon, Caguas, Loiza, Lares, Barranquitas, Comerio,
Cayey, Las Marias, Trujillo Alto, Vega Baja, Afiasco, Cidra, Aguadilla, Aibonito, Morovis, and
Moca (together, “Plaintiffs’), seek to impose liability on Defendants for harms allegedly resulting
from more than a century of energy consumption around the world. The Complaint suffers from
numerous defects, as set forth in Defendants' Joint Motion to Dismiss for Failure to State a Claim.
This Motion focuses on one defect in particular: the allegations, even if accepted as true, do not
establish personal jurisdiction over these nonresident Defendants.

Plaintiffs do not allege “ general” personal jurisdiction over any Defendant. Noneisincor-

porated or headquartered in Puerto Rico, and thus none is “at home” in this forum. Daimler AG

Occidental Petroleum Corporation is incorrectly named as “Occidental Petroleum F.K.A. Anadarko Petroleum
Corp.”

While eight of the Defendants are energy companies, Defendant Rio Tinto plc is a global mining company en-
gaged in the exploration, extraction, and processing of mineral resources. As such, Rio Tinto is not involved in
the production, promotion, or sale of fossil fuels. For ease of reading, this brief sometimesrefersto all defendants
as"“energy companies’ or as producers of fossil fuel products. These references should not be read as concessions
that Rio Tinto is an energy company, nor that it is engaged in producing, promoting or selling any fossil fuel
products. Rio Tinto expressly reserves al rightsin thisregard.

8 OnMarch 29, 2023, to facilitate and streamline the briefing on the anticipated motions to dismiss, Plaintiffs and
Defendants filed a Joint Motion For Extension of Time to Answer or Otherwise Respond to the Complaint and to
Establish Briefing Schedule and Other Procedural Terms Concerning Motionsto Dismiss (ECF Doc. No. 25, the
“Joint Motion”). The Joint Motion requested an Order setting a briefing schedule for the motions to dismiss and
related papers and granting other procedural stipulations, including page limitations on the motions, oppositions
and replies and the period of time that Plaintiffs or Defendants would have to file the corresponding papers. 1d.
9 3b-c. By Order entered on March 30, 2023, the Court granted the Joint Motion. See ECF Doc. No. 31. This
Motion to Dismissisfiled pursuant to the Joint Motion and the March 30 Order.
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v. Bauman, 571 U.S. 117, 122 (2014). Nor has any Defendant consented to general personal ju-
risdiction in Puerto Rico. See Mallory v. Norfolk & Southern Railway Co., 143 S. Ct. 2028 (2023).
And because the Court also lacks “specific’ personal jurisdiction over Defendants, as demon-
strated below, the Court should dismiss the Complaint with prejudice.

1 Based on Plaintiffs’ own allegations—which Defendantsaccept astruefor pur-
poses of this Motion only—Plaintiffs’ claims do not “arise out of or relate to” Defendants
alleged contacts with Puerto Rico, as specific personal jurisdiction requires. Under the Su-
preme Court’s recent decision in Ford Motor, to satisfy the “arising out of or related to” prong, a
plaintiff must allege facts that, taken as true, would show that use or malfunction of a defendant’s
product in the Sate injured the plaintiff in the State. See Ford Motor Co. v. Mont. Eighth Jud.
Dist. Ct., 141 S. Ct. 1017, 1027 (2021) (emphasis added). Plaintiffsarerequired to establish “more
than just an attenuated connection between [defendant’s] contacts and [plaintiff’s] claim.” Phil-
lipsv. Prairie Eye Ctr., 530 F.3d 22, 27 (1st Cir. 2008) (emphasis added) (internal quotation marks
omitted). Asthe First Circuit has explained, “the defendant’ s in-state conduct must form an im-
portant, or [at least] material, element of proof in the plaintiff’s case.” 1d. (cleaned up).

Plaintiffs’ allegations fall far short of that mark. Plaintiffs do not allege that the use or
malfunction of any Defendant’s products in Puerto Rico (or any acts in Puerto Rico) themselves
injured Plaintiffs in Puerto Rico. Plaintiffs instead seek to impose liability on Defendants for
injuries alegedly resulting from the cumulative worldwide use of al oil, natural gas, coal, and
other sources of emissions—the vast mgjority of which have no connection to Defendants, much
less to Puerto Rico. See Ford Motor, 141 S. Ct. at 1025. Plaintiffs allege that injuries sustained

during the 2017 hurricane season were all dueto “global warming,” allegedly caused by “[a]nthro-
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pogenic (human caused) greenhouse gas pollution.” Compl. 201. But “[€]veryone has contrib-
uted to the problem of global warming”—there are billions of contributorsto greenhouse gasemis-
sions across the world, including Plaintiffs themselves. See City of Oakland v. BP p.l.c., 325 F.
Supp. 3d 1017, 1026 (N.D. Cal. 2018) (“Oakland 1), vacated on other grounds, 960 F.3d 570 (9th
Cir. 2020). And because “greenhouse gases once emitted become well mixed in the atmosphere,”
emissions from a particular State contribute no more to the effects of climate change in that State
than emissions from elsewhere. See City of New York v. Chevron Corp., 993 F.3d 81, 92 (2d Cir.
2021) (quoting Am. Elec. Power Co., Inc. v. Connecticut, 564 U.S. 410, 422 (2011)) (cleaned up).
Since Plaintiffs claims ultimately have nothing to do with how much ail, gas, or coa (if any)
Defendants allegedly refined or sold in Puerto Rico, or how much marketing or advertising (if any)
purportedly occurred in Puerto Rico, those claims do not arise out of or even relate to Defendants
alleged activities in Puerto Rico.

Plaintiffs’ allegations of marketing activitiesin Puerto Rico (Compl. 1 13) cannot savetheir
claimsfrom dismissal. Plaintiffsdo not allege use of the marketed productsin Puerto Rico injured
themin Puerto Rico. Indeed, Plaintiffs' theory, if accepted, would dramatically expand the bounds
of specific personal jurisdiction by subjecting defendants to jurisdiction in any State or territory in
which their products were marketed or used, no matter how insignificant and attenuated the con-
nection with the alleged claims. Such an unprecedented and unprincipled expansion of personal
jurisdiction would violate Defendants’ due process rights and has been squarely rejected by the
U.S. Supreme Court and the First Circuit. See Bristol-Myers Squibb Co. v. Superior Court, 582
U.S. 255, 264 (2017); see also Sawtellev. Farrell, 70 F.3d 1381, 1390 (1st Cir. 1995) (finding no
personal jurisdiction where the plaintiff was injured by “numerous non-forum decisions reached

by the defendantsin Virginiaand Florida, but not in” the forum State).
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2. The exer cise of specific personal jurisdiction over Defendantswould be unrea-
sonable under the Due Process Clause. Litigating this case in Puerto Rico would contravene
“theinterstate judicial system’ sinterest in obtaining the most efficient resolution of controversies’
because Plaintiffs claims implicate global conduct and are not localized to Puerto Rico. See
World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 292 (1980). And it would threaten the
“interest of the several States in furthering fundamental substantive social policies,” id., because,
among other things, many States and the federal government promote the very energy production,
policies, and advocacy that Plaintiffs seek to penalize through this lawsuit. Moreover, it would
impermissibly require nonresident Defendantsto submit to the “ coercive power” of an out-of-State
tribunal with respect to conduct unconnected with the forum, leaving their conduct in other States,
as well as national and even worldwide conduct, subject to conflicting state rules. See Bristol-
Myers Squibb, 582 U.S. at 263.

3. Plaintiffs’ attempt to sidestep these manifest deficiencies by relying on Section
1965 of the Racketeer Influenced & Corrupt Organizations (* RICQO”) Act fails. Section 1965
provides for the exercise of personal jurisdiction over nonresident defendants that are served in
other federa districts based on their nationwide, as opposed to forum, contacts “when it is shown
that the ends of justice require.” 18 U.S.C. 8 1965(b); see Compl. 1 16. Plaintiffs, however, can
satisfy neither of the conditions for Section 1965’ s application. First, before considering Defend-
ants' nationwide contacts, a Court must initially find that personal jurisdiction is proper as to at
least one Defendant based on that Defendant’ s forum contacts. No such finding can be made here,
as the Complaint fails to allege facts sufficient to establish personal jurisdiction in Puerto Rico
over any Defendant. Second, Section 1965 is inapplicable where, as here, Plaintiffs have failed to

state a valid clam under RICO. Defendants Joint Motion to Dismiss for Failure to State a
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Claim at 15.

Because the factual allegations in PlaintiffS Complaint provide no basis for exercising
personal jurisdiction that would comport with the Due Process Clause, and because no amendment
can remedy the inherent flaws in Plaintiffs’ jurisdictiona theory, the Court should dismiss all
claims against Defendants with prejudice.

NATURE AND STAGE OF THE PROCEEDINGS

Plaintiffs initiated this case on November 22, 2022. Defendants now file this joint motion
to dismissfor lack of personal jurisdiction. Contemporaneously with this brief, all Defendants are
jointly moving to dismiss Plaintiffs’ claimsfor failure to state a cause of action.

STATEMENT OF ALLEGED FACTS

Plaintiffs’ claims irreducibly depend on the cumulative and worldwide use of fossil fuel
products for more than acentury. Without those worldwide emissions, the causation chain alleged
in the Complaint ssmply could not occur. Plaintiffs allege an attenuated (and implausible) causal
chain between Defendants allegedly tortious acts and Plaintiffs purported injuries from storms
that occurred in September 2017. In order to circumvent well-established caselaw, Plaintiffsfocus
on one aleged link in this chain—Defendants” alleged misrepresentations and deception. But this
attempt to target Defendants speech is ared-herring. Among the many other links in Plaintiffs
causal chain are the decisions of countless third parties around the world—including Plaintiffs
themselves—to extract, refine, transport, market, offer for sale, purchase, and ultimately combust
(i.e., use) fossil fuel products.

Asalleged in the Complaint, the combustion of fossil fuel products, anong numerous other
natural and manmade sources, releases greenhouse gas emissions. Plaintiffs allege that these

worldwide emissions—in addition to emissions originating from other sources, virtually al of
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which are also outside of Puerto Rico—increase the total amount of greenhouse gases in the
Earth’ satmosphere. Compl. 11 186-201. And, according to Plaintiffs, that change in atmospheric
composition causes the atmosphere to trap heat, which increases global temperature, which, in
turn, increases the magnitude and acceleration of climate change, which increases the intensity of
storms, including those that hit Puerto Ricoin 2017. Id. 1 8(i). Plaintiffscontend that their injuries
flowed from those storms. 1d. 1 10.

Put simply, Plaintiffs repeatedly allege that their injuries are caused by “anthropogenic
climate change.” Compl. 11202-15. “[T]he dominant cause of global warming and sealevel rise,”
to use Plaintiffs’ words, “is far and away” “[a]nthropogenic . . . greenhouse gas pollution . . . pri-
marily intheform of CO..” 1d. 201. These emissions result from billions of daily choices, over
more than a century, by governments, companies, and individuals, about what activities to engage
in, whether to use fossil fuels, what types of fuels to use, and how to use them. And although
Plaintiffs allege that Defendants conducted business or promoted products in Puerto Rico (which
Defendants accept as true solely for purposes of this Motion), Plaintiffs do not, and cannot, allege
that any Defendant’ s activities in Puerto Rico had any appreciable effect on the storms that alleg-
edly injured Plaintiffsin Puerto Rico. Rather, Plaintiffs allege that they suffered injuries from the
cumulative production, promotion, and use of fossil fuel products occurring invirtually every State
and territory in this Nation and every country in the world—among many other sources of green-
house gases.

ARGUMENT

Plaintiffs do not, and cannot, allege facts that support this Court’s exercise of personal

jurisdiction over Defendants for the claims asserted in the Complaint. There is no general juris-

diction over Defendants because none is “a home” in Puerto Rico, and none has consented to
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genera jurisdiction in Puerto Rico. Nor is there specific jurisdiction because (1) the Complaint
avers that Plaintiffs aleged injuries arise out of and relate to worldwide conduct by countless
actors, asopposed to Defendants’ alleged contacts with Puerto Rico; and (2) exercising jurisdiction
would be unreasonable. Because there is no general or specific jurisdiction over any of the De-
fendants, RICO’ s jurisdictional provision, even if it were otherwise to apply (which it does not),

cannot allow for personal jurisdiction based on nationwide contacts.

l. LEGAL STANDARD.

“In determining whether a non-resident defendant is subject to its jurisdiction, a federal
court exercising diversity jurisdiction . . . must . . . find sufficient contacts between the defendant
and the forum to satisfy both the State’s long-arm statute and the Fourteenth Amendment’s Due
Process clause.” Sawtelle, 70 F.3d at 1387. Puerto Rico's long-arm statute has been interpreted
to reach the limits of personal jurisdiction allowed by the Constitution. See De La Rosa v. Philip
Morrison Products, Inc., 975 F. Supp. 161, 165 (D.P.R. 1997). Thus, this Court may exercise
jurisdiction over Defendants only if doing so comports with limitsimposed by federal due process.
See Daimler, 571 U.S. at 125. Plaintiffs bear the burden of establishing this Court’s personal
jurisdiction over Defendants. See Negron-Torres v. Verizon Communications, Inc., 478 F.3d 19,
23 (1st Cir. 2007). To carry their burden, Plaintiffs must allege facts sufficient to make out aprima
facie case for personal jurisdiction over each Defendant with respect to each claim. See Rush v.
Savchuk, 444 U.S. 320, 332 (1980).

In applying the Due Process Clause, courts have recognized two types of personal jurisdic-
tion: general and specific. See Bristol-Myers Squibb, 582 U.S. at 262. General jurisdiction allows
acourt to adjudicate any claim against adefendant, regardless of the connection between the claim
and theforum. 1d. Specificjurisdiction applies“only asto a narrower class of claims’ that “arise

out of or relate to the defendant’ s contacts with the forum.” Ford Motor, 141 S. Ct. at 1024-25
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(internal quotation marks omitted). Neither exists here.

Under Section 1965 of RICO, if aplaintiff statesavalid RICO claim, a court may exercise
“personal jurisdiction over an out-of-state defendant [based on nationwide contacts] so long asthe
Court has jurisdiction established by the minimum contacts of at least one defendant [with the
forum State].” Marrero-Rolon v. Autoridad de Energia Eléctrica de P.R., 2015 WL 5719801, at
*3 (D.P.R. Sept. 29, 2015), report and recommendation adopted, (D.P.R. Mar. 31, 2016); see also

Casio Computer Co. Ltd. v. Savo, 2000 WL 1877516, at *26 (S.D.N.Y. Oct. 13, 2000).

. DEFENDANTSARE NOT SUBJECT TO GENERAL JURISDICTION IN
PUERTO RICO.

Plaintiffs do not allege that Defendants are subject to general jurisdiction in Puerto Rico.
Plaintiffs concede that none of the Defendants is incorporated or headquartered in Puerto Rico.
Compl. 11 67; 83; 95; 108; 120; 129; 138; 147; 154; 158; 164. Thus, no Defendant is “at home”
in Puerto Rico. Daimler, 571 U.S. at 139 (citation omitted). Further, no Defendant has consented
to genera jurisdiction in Puerto Rico. See Mallory, 143 S. Ct. at 2044. Therefore, the Court lacks

general jurisdiction over Defendants in Puerto Rico.

1. DEFENDANTSARE NOT SUBJECT TO SPECIFIC JURISDICTION IN
PUERTO RICO.

Plaintiffs may proceed against each Defendant in thisforum only if they can establish spe-
cificjurisdiction over each Defendant independently, see Rush, 444 U.S. at 332, which they cannot
do. Specificjurisdiction existsonly if: (1) the defendant purposefully availed itself of the privilege
of conducting activities in Puerto Rico; (2) the plaintiff’s claims arise out of or relate to those
activities; and (3) the exercise of personal jurisdiction would be constitutionally reasonable. See
United Elec., Radio & Mach. Workers of Am. v. 163 Pleasant Street Corp., 960 F.2d 1080, 1088-
89 (1st Cir. 1992); see also United Statesv. Swiss Am. Bank, 274 F.3d 610, 620-21 (1st Cir. 2001).

These jurisdictional restrictions “are more than a guarantee of immunity from inconvenient or
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distant litigation. They are a consequence of territorial limitations on the power of the respective
States [and Puerto Rico],” because a State's or Puerto Rico’'s exercise of sovereign power “im-
plig[s] alimitation on the sovereignty” of other States (and territories) and even foreign nations.
Bristol-Myers Squibb, 582 U.S. at 263 (alteration in original) (internal citation and quotation marks
omitted). Accordingly,

[e]ven if the defendant would suffer minimal or no inconvenience from being

forced to litigate before the tribunals of another State; even if the forum State has a

strong interest in applying its law to the controversy; even if the forum State is the

most convenient location for litigation, the Due Process Clause, acting as an instru-

ment of interstate federalism, may sometimes act to divest the State of its power to

render avalid judgment.
Id. at 263 (alteration in original) (quoting World-Wide Volkswagen, 444 U.S. at 294).

Plaintiffs do not allege a prima facie case of specific jurisdiction with respect to each De-
fendant, because (i) the claims asserted in the Complaint do not arise from or relate to Defendants

alleged contacts with Puerto Rico and (ii) exercising personal jurisdiction would be unreasonable.

A. Plaintiffs’ Claims Do Not “ Arise Out Of or Relateto” Defendants Alleged
Contacts With Puerto Rico.

Plaintiffs cannot establish specific jurisdiction over each Defendant because the Complaint
does not, and cannot, allege that Plaintiffs claims “arise out of or relate to” each Defendant’s
purported forum contacts. Ford Motor, 141 S. Ct. at 1025 (quoting Bristol-Myers Squibb, 582
U.S. at 262). “When there is no such connection, specific jurisdiction islacking regardless of the
extent of a defendant’s unconnected activities in the State.” Bristol-Myers Squibb, 582 U.S. at
264. Asthe Supreme Court recently explained in Ford Motor, “the first half of th[e *arises out of
or relates to’] standard asks about causation,” whereas the second half “contemplates that some
relationships will support jurisdiction without a causal showing.” 141 S. Ct. at 1026 (emphasis
added). The Court cautioned that this “ does not mean anything goes,” and in “the sphere of spe-

cific jurisdiction, the phrase ‘relate to’ incorporates real limits.” Id.
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Ford Motor illustrates those “real limits.” There, two consumers sued Ford in Montana
and Minnesota state courts, asserting product-liability claims stemming from allegedly defective
automobiles that Ford initially manufactured and sold out-of-state but that were later used and
caused injuries in the forum States. The Supreme Court held that Ford's in-state sales and mar-
keting activities were sufficiently related to the plaintiffs' claimsfor injuries caused by the in-state
use and malfunction of the vehiclesto satisfy the arising from or relating to prong. Inreaching its
conclusions, the Court relied heavily on its prior decision in World-Wide Volkswagen, where the
Court reasoned that, if a “manufacturer or distributor” makes “efforts . . . to serve, directly or
indirectly, the market for its product” in certain States, “it is not unreasonable to subject it to suit
in one of those States if its alegedly defective merchandise has there been the source of injury to
itsowner or to others.” 1d. at 1027 (quoting 444 U.S. at 297) (emphasis added). Thus, under Ford
Motor, personal jurisdiction may exist where an out-of-state company “[1] serves a market for a
product in the forum State and [2] the product malfunctions there” “[3] caug[ing] injury in the
Sate to one of its residents.” Id. at 1022, 1026-27 (emphases added); see also id. at 1031
(explaining jurisdiction was appropriate when plaintiffs “ used the allegedly defective productsin
the forum States’ and “suffered injuries when those products malfunctioned there”). In other
words, athough Ford Motor permitted the exercise of personal jurisdiction without requiring a
strict but-for causal relationship between the defendant’ s in-state activities and theinjury, it did so
only where the alleged injury within the forum State resulted from use and malfunction of the
defendant’ s product within the State.

The First Circuit recently applied Ford Motor’s limitation in Vapotherm. The Court held
that a New Hampshire plaintiff failed to establish specific jurisdiction in New Hampshire for its

tort claim against a former employee based in Georgia, who had solicited other employees away
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from the New Hampshire plaintiff. Vapotherm, Inc. v. Santiago, 38 F.4th 252, 26061 (1st Cir.
2022). The plaintiff there had demonstrated only in-state effects (i.e., harm to its business), but
not that the conduct giving rise to those injuries occurred in the forum State. See id. The First
Circuit explained that, under Ford Motor, “in-state injury alone is not sufficient under the Due
Process Clause to prove relatedness for tort claims.” Id. at 261. To the contrary, there must be a
connection between the State and the underlying tortious conduct. 1d. The defendant-employee’s
allegedly tortious solicitation of the New Hampshire plaintiff’s other employees was not a suffi-
cient affiliation with New Hampshire to establish specific jurisdiction because the solicitation did
not arise from or relate to the defendant’s New Hampshire contacts: “[T]he three employees are
connected to [the defendant] through their contacts in Florida and Georgia where they all worked
throughout the duration of their employment with [the plaintiff].” Id.

Indeed, courts have consistently recognized that Ford Motor conditions the exercise of
specific personal jurisdiction on a plaintiff suffering an in-state injury from the in-state use and
malfunction of a defendant’s product. See, e.g., LNSEnters, LLC v. Cont’| Motors, Inc., 22 F.4th
852, 863 (9th Cir. 2022); Hepp v. Facebook, 14 F.4th 204, 208 (3d Cir. 2021); Cappello v. Rest.
Depot, LLC, 2023 WL 2588110, at *4 (D.N.H. Mar. 21, 2023); Martins v. Bridgestone Am. Tire
Ops., LLC, 266 A.3d 753, 761 (R.l. 2022). In Martins, for example, the Rhode Island Supreme
Court held that personal jurisdiction did not exist because the plaintiff’s claims did not arise from
the use and malfunction of the product in Rhode Island, even though the plaintiff alleged that the
defendant-manufacturers had “ extensive contacts with Rhode Island and their intent [was] to con-
duct businessin Rhode Island.” 1d. at 759.

Applying these principles here, specific personal jurisdiction cannot be exercised over De-

fendants consistent with due process. Here, neither the events giving rise to Plaintiffs’ claims nor
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Plaintiffs’ alleged injuries resulted from, or relate in any way to, the use of any of Defendants
products in the forum. See Ford Motor, 141 S. Ct. at 1022. Moreover, it would be insufficient
under Ford Motor for Plaintiffs to allege that Defendants’ products malfunctioned in Puerto Rico
(which Plaintiffs do not),* and then sue Defendants for alleged injuries unrelated to that malfunc-
tion that allegedly result from worldwide accumulation of greenhouse gases. Such an outcome
would result in defendants being subject to jurisdiction in a State for any suit relating to a product
marketed and sold in that State that at one time malfunctioned in the forum State, regardless of
whether the alleged injuries stemmed from that malfunction. This is not the standard that the
Supreme Court envisioned in Ford Motor.

Plaintiffs’ lawsuit is, at its core, “asuit over global greenhouse gas emissions’ that seeks
“damages caused by fossil fuel emissions no matter where in the world those emissions were re-
leased (or who released them).” City of New York, 993 F.3d at 91; see also City of Oakland v. BP
p.l.c., 2018 WL 3609055, at *3 (N.D. Cal. July 27, 2018) (dismissing similar claims for lack of
personal jurisdiction, and observing that climate-change claims necessarily “depend on a global
complex of geophysical cause and effect involving all nations of the planet”).> Plaintiffs do not
assert that Defendants’ alleged activities in Puerto Rico were necessary or sufficient for Plaintiffs
to have sustained injury in Puerto Rico. Rather, they allege that their injuries are the product of
all historical, global greenhouse gas emissions from the normal use—i.e., global combusti on—of
fossil fuels produced and sold by Defendants, as well as countless other sources. See Compl.

11 186-201.

4 Indeed, Defendants products did not malfunction at all, since the release of carbon emissions is an inherent
feature of these products when combusted by end-users.

5 Although the Court’s decision in City of Oakland was later vacated, the court was clear that “in no way” should
“vacatur be considered as changing this Court’s view on the personal jurisdictionissue.” City of Oakland v. BP
p.l.c., No. 3:17-cv-06011-WHA (N.D. Cal. Oct. 24, 2022), ECF No. 354.
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Plaintiffs are not only incapable of pleading a causal relationship between their alleged
injuries and the in-state use and malfunction of Defendants’ products. They cannot plausibly plead
any nexus. “[T]he undifferentiated nature of greenhouse gas emissions from all global sources
and their worldwide accumulation over long periods of time” means “thereis no realistic possibil-
ity of tracing any particular alleged effect of global warming to any particular emissions by any
specific person, entity, [or] group at any particular point intime.” Native Vill. of Kivalina v. Exx-
onMobil Corp., 663 F. Supp. 2d 863, 880 (N.D. Cal. 2009), aff d, 696 F.3d 849 (Sth Cir. 2012);
seealso City of New York, 993 F.3d at 92. So“itisnot plausibleto state which emissions—emitted
by whom and at what time in the last several centuries and at what place in the world—* caused’
Plaintiff[’s] alleged global warming related injuries.” Kivalina, 663 F. Supp. 2d at 881. At bottom,
then, Plaintiffs do not and cannot plausibly allege that their claims have any relation to, much less
are caused by, Defendants’ alleged in-forum activity.

And even if Plaintiffs could allege that Defendants’ products were used in and malfunc-
tioned in Puerto Rico (which Plaintiffs cannot), their claims would be limited to injuries allegedly
resulting from that use and malfunction of Defendants’ products in Puerto Rico. See, e.g., Ford
Motor, 141 S. Ct. at 1026. But Plaintiffs' claimsare not so limited. Instead, Plaintiffs expansive
claims seek damages for alleged injuries purportedly resulting from the combined effects of the
combustion and accumulation of greenhouse gas emissions worldwide, by Defendants, Plaintiffs
themselves, and countless other sources. Plaintiffs do not, and cannot, allege that the use and
malfunction of any of Defendants’ products in Puerto Rico caused the storms of September 2017
and the injuries Plaintiffs allegedly suffered asaresult. Indeed, it isindisputable that total energy
consumption in Puerto Rico, with a population of just over three million people, accounts for ade

minimis percentage of energy consumption in the United States and around theworld. Greenhouse
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gas emissions resulting from the use of fossil fuel products Defendants may produce, sell, or pro-
mote in Puerto Rico (even assuming arguendo that such use wasinduced by Defendants’ allegedly
tortious marketing) make up, at most, a minuscule amount of the global greenhouse gas emissions
that contribute to climate change, and, ultimately, Plaintiffs’ alleged injury.

Plaintiffs’ attempt to base their claims on a so-called “ campaign of climate change denial
and obfuscation,” Compl. 1 2, rather than production, does not establish jurisdiction. Regardless
of how Plaintiffs characterize their claims, they allege their injuries are due to “globa warming
and sea level rise” caused by “anthropogenic (human-caused) greenhouse gas pollution,” which
they claim results “primar[il]y” from the “extraction, production and consumption of coal oil and
natural gas.” Id. §201. Nor do Plaintiffslimit their misrepresentation claimsto in-forum conduct,
instead challenging promotion “to the Municipalities and their citizens, among others.” Id. 59
(emphasis added); see also, e.g., id. 165 (alleging Defendants “lull[ed] consumers, like those rep-
resented by the Plaintiffs, into afal se sense of security”) (emphasisadded). Thus, Plaintiffs claims
do not arise from or relate to Defendants’ alleged conduct in Puerto Rico.

Because Plaintiffs do not and cannot allege that their injuries resulted from the use and
malfunction of Defendants’ fossil fuel products in Puerto Rico, their allegations that Defendants
tortiously marketed or sold those productsin Puerto Rico fail to satisfy the “arises out of or relates
to” requirement as a matter of due process. Put differently, if neither Defendants’ alleged in-state
conduct nor the alleged in-state use and malfunction of Defendants’ products injured Plaintiffs,
then personal jurisdiction islacking irrespective of whether Defendants market, advertise, and sell
their products in Puerto Rico. Given the undifferentiated nature of climate change, there is no
plausible nexus, causal or otherwise, between Plaintiffs’ claims and Defendants' alleged conduct

in Puerto Rico. World-Wide Volkswagen and Ford Motor compel dismissal here.
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B. Exercising Personal Jurisdiction Over Defendants Would Be Unreasonable
and Conflict With Principles of Federalism.

Because Plaintiffs have not aleged, and cannot allege, facts that, if true, would show that
their claims arise from or relate to each Defendant’ s alleged contacts with Puerto Rico, the Court
need not reach the reasonableness inquiry. Nonetheless, the unreasonableness of exercising juris-
diction here provides an additional, independent reason to dismiss the Complaint. See, e.g., Ford
Motor, 141 S. Ct. at 1024.

In determining whether jurisdiction is reasonable under the Due Process Clause, courts
consider “the burden on the defendant, the forum State’s interest in adjudicating the dispute, the
plaintiff’s interest in obtaining convenient and effective relief, the interstate judicial system’sin-
terest in obtaining the most efficient resolution of controversies, and the shared interest of the
severa Statesin furthering fundamental substantive social policies.” Burger King Corp. v. Rudze-
wicz, 471 U.S. 462, 477 (1985) (quoting World-Wide Volkswagen, 444 U.S. at 292) (internal quo-
tations omitted). The primary concern in assessing the reasonableness of personal jurisdiction is
the burden of “submitting to the coercive power” of acourt in light of the limits of interstate fed-
eralismonacourt’ sability to exercisejurisdiction. Bristol-Myers Squibb, 582 U.S. at 263. “[R]es-
trictions on personal jurisdiction ‘are more than a guarantee of immunity from inconvenient or
distant litigation. They are a consequence of territorial limitations on the power of the respective
States.”” Id. (quoting Hanson v. Denckla, 357 U.S. 235, 251 (1958)). Indeed, the Supreme Court
has admonished courts to consider the interests of the “several States,” and emphasized that
“[g]reat care and reserve should be exercised when extending our notions of personal jurisdiction
into theinternational field.” Asahi Metal Indus. Co. v. Superior Ct. of California, Solano Cty., 480

U.S. 102, 115 (1987) (internal quotation marks omitted).
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These fundamental constitutional principles weigh decisively against the exercise of per-
sonal jurisdiction. First, exercising specific jurisdiction over these out-of-Puerto Rico Defendants
for global climate-change-related claims would expand the jurisdiction of this Court well beyond
the limits of due process, interfering with the power of each Defendant’ s home jurisdiction over
its corporate citizens. It would also enable States to interfere with commercia conduct that oc-
curred outside their own borders in violation of the limits of interstate federalism. See Bristol-
Myers Squibb, 582 U.S. at 263. Thisis not a case where one State has a more “significant inter-
est[]” in addressing climate change. See Ford Motor, 141 S. Ct. at 1030.

Plaintiffs position would resurrect the loose approaches to personal jurisdiction that the
Supreme Court rejected in Daimler and Bristol-Myers Squibb, and would make companies subject
to climate-change suits in every forum in the country based on the barest of activity within the
forum, or perhaps even without any activity in the forum at all. As the Supreme Court explained
in Asahi, a products liability case involving the sale and distribution of tires to California by out-
of -state defendants:

The procedural and substantive interests of other nations in a state court’ s assertion

of jurisdiction over an alien defendant will differ from case to case. In every case,

however, those interests, as well as the Federal interest in Government’s foreign

relations policies, will be best served by a careful inquiry into the reasonableness

of the assertion of jurisdiction in the particular case, and an unwillingness to find

the serious burdens on an alien defendant outweighed by minimal interests on the

part of the plaintiff or the forum State.

480 U.S. at 115. This problem is particularly pronounced with respect to foreign Defendants.®
Under Plaintiffs theory, any foreign company could be forced to appear before any court in the

United States based on its aleged contribution to global climate change, so long as that company

operates within that jurisdiction. Well-settled principles of due process foreclose such aresult.

6 AsPlaintiffs acknowledge, Defendants Shell plc, BP plc, and Rio Tinto plc are registered in England and Wales,
Compl. 1183, 108, 158, and Defendant BHP Group is headquartered in Australia, id. 1 147.
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Second, the assertion of jurisdiction here would offend the principles underlying the inter-
state judicia system because Plaintiffs seek to use Puerto Rico tort law’ to penalize and regulate
Defendants' nationwide (indeed, worldwide) activities, including fossil fuel production, promo-
tion, marketing, and sales—activities heavily regulated, and in many instances encouraged, by the
federal government, all 50 States, and every other country in the world in which these companies
operate. Asthe Second Circuit observed in asimilar lawsuit brought by the City of New York, “a
substantial damages award like the one requested by the City would effectively regulate the [en-
ergy companies'] behavior far beyond [the State]’s borders.” City of New York, 993 F.3d at 92.
The interests of the “interstate judicial system” are not served by requiring witnesses and counsel
to litigate the same climate-change actions simultaneously under different legal rules, especially
given the substantial risk of inconsistent decisions.

Third, the substantive social policies Plaintiffs seek to advance—chilling Defendants
speech on matters of public concern that Plaintiffs deem misleading, curbing energy production
and the use of fossil fuels, or allocating the downstream costs of global climate change to the
energy companiesto bear directly—are not shared uniformly across al the various States and na-
tions. “[A]s states will invariably differ in their assessment of the proper balance between these
national and international objectives, there is areal risk that subjecting the [energy companies']
global operations to a welter of different states' laws could undermine important federal policy
choices.” City of New York, 993 F.3d at 93; see also Oakland I, 325 F. Supp. 3d at 1026
(“[P]laintiffs would have asingle judge or jury in Californiaimpose an abatement fund as a result
of such overseasbehavior. Becausethisrelief would effectively allow plaintiffsto govern conduct

and control energy policy on foreign soil, we must exercise great caution.”). Infact, in 2021, the

7 Because Plaintiffs do not suggest they are invoking the law of any State or territory other than Puerto Rico, De-

fendants assume Plaintiffs intend to invoke the law of Puerto Rico.

17



Case 3:22-cv-01550-SCC Document 184 Filed 10/13/23 Page 23 of 32

Biden Administration announced that it was “ engaging with relevant OPEC+ members’ to encour-
age “production increases’ of crude oil in hopes of lowering “high[] gasoline costs,” because
“reliable and stable energy supplies’ were (and still are) essential to the “ongoing global recovery”
from the pandemic.® Plaintiffs claims here similarly implicate the interests of numerous other
States and Nations, and thus this Court cannot reasonably exercise jurisdiction over Defendants.
See Asahi, 480 U.S. at 115-16 (holding that the “international context” and “substantive interests
of other nations,” compared with “the dight interests of the plaintiff and the forum State,” rendered

the exercise of personal jurisdiction “unreasonable and unfair”).

V. RICO’'SNATIONWIDE JURISDICTION PROVISION DOESNOT ESTABLISH
PERSONAL JURISDICTION OVER DEFENDANTS.

Unable to establish specific personal jurisdiction over Defendants based on their alleged
contacts in Puerto Rico, Plaintiffs invoke RICO's Section 1965. Under Section 1965, which au-
thorizes nationwide service of process, acourt may exercise personal jurisdiction over nonresident
defendants based on their nationwide, as opposed to forum, contacts. See 18 U.S.C. § 1965. But
that provision appliesonly if “the Court hasjurisdiction established by the minimum contacts [with
the forum State] of at least one defendant,” Marrero-Rol6n, 2015 WL 5719801, at *3,° and only if
aplaintiff first pleads viable RICO claims as to that defendant, see Casio Computer Co., 2000 WL
1877516, at *26. Plaintiffs do not satisfy these requirements. And, in any event, evenif they did,

Section 1965 would apply only as to their RICO claims, see Rush, 444 U.S. at 332, meaning that

8  The White House, Statement by National Security Advisor Jake Sullivan on the Need for Reliable and Sable
Global Energy Markets, Aug. 11, 2021, https://bit.ly/3yXWV FO.

9  Asexplained in Peters Broadcast Engineering, Inc., the Second, Third, Sixth, Seventh, Ninth, Tenth, and D.C.
Circuits take the approach outlined in Marrero-Rolén. 40 F.4th 432, 439 (6th Cir. 2022) (describing the circuit
split and siding with the magjority approach). The First Circuit has not yet weighed in on the issue, although
multiple district courts within the First Circuit have followed the magjority approach. See, e.g., Kalika, LLC v.
Bos. & Maine Corp., 2019 WL 1276099, a *7 (D. Mass. Mar. 20, 2019). And rightly so. The majority approach
“persuasively explain[g] the function of each subsection as part of asingle coherent framework for RICO actions.”
Laurel Gardens, LLC v. McKenna, 948 F. 3d 105, 118 (3d Cir. 2020).
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jurisdiction would not extend to Plaintiffs’ claims under Puerto Rico law.

First, asthis Court has already held, Section 1965 “gives personal jurisdiction over an out-
of-state defendant so long as the Court has jurisdiction established by the minimum contacts of at
least one other defendant.” Marrero-Rolon, 2015 WL 5719801, at * 3 (emphasis added). For the
reasons described above, Plaintiffs have not established personal jurisdiction with respect to any
Defendant based on its alleged minimum contacts with Puerto Rico.

Further, even assuming RICO’ s nationwide service-of-process provision authorized juris-
diction over Defendants incorporated or headquartered in the United States (it does not), it cannot
authorize jurisdiction over Shell plc; BP p.l.c.; Rio Tinto plc; or BHP Group, all of which—the
Complaint acknowledges—are incorporated and headquartered outside the United States. Compl.
1983, 108, 147, 158. Plaintiffs acknowledged that they had to serve these defendants internation-
aly, see ECF No. 9 1 6, and they did not serve any of the foreign defendants within the United
States. Because “RICO provides for nationwide service of process, not international service of
process,” Omni Video Games, Inc. v. Wing Co., 754 F. Supp. 261, 263 (D.R.I. 1991), the Court
cannot exercise personal jurisdiction over foreign defendants under Section 1965, see Stauffacher
v. Bennett, 969 F.2d 455, 460-61 (7th Cir. 1992); Don't Look Media LLC v. Fly Victor Ltd., 999
F.3d 1284, 1293 (11th Cir. 2021) (* Section 1965(d)’ s authorization of service in any judicia dis-
trict plainly does not authorize service outside the United States.”).

Second, where, as here, the Complaint purports to assert a RICO claim but that claim is
inadequately pleaded, RICO’ s nationwide jurisdiction provision is inapplicable. See Casio Com-
puter, 2000 WL 1877516, at * 26 (declining to apply 8 1965(b) where RICO claim suffered from

“fatal” pleading deficiencies). As Defendants explain at length in their Joint Motion to Dismiss
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for Failure to State a Claim, Plaintiffs RICO claim is fundamentally flawed and should be dis-
missed for failure to state a claim against al Defendants.

Section 1965 thus cannot aid Plaintiffs in establishing personal jurisdiction over Defend-
ants. Personal jurisdiction is lacking.

CONCLUSION

For the foregoing reasons, Plaintiffs claims against Defendants should be dismissed in
their entirety, with prejudice, for lack of personal jurisdiction.

CERTIFICATE OF SERVICE: We hereby certify that on this same date the foregoing joint
motion was filed with the Clerk of the Court using the CM/ECF system, which will send notifica-
tion of such filing to all attorneys and participants of record.

RESPECTFULLY SUBMITTED.

In San Juan, Puerto Rico, this 13" day of October, 2023.
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vkapoor@kellogghansen.com

Attorneys for Defendant SHELL PLC
(f/k/a ROYAL DUTCH SHELL PLC)

By: g/Ricardo F. Casellas Sanchez

Ricardo F. Casellas Sanchez
USDC-PR No. 203114
Heriberto J. Burgos-Pérez
USDC-PR No. 204809
CASELLASALCOVER & BURGOS, P.S.C.
2 Tabonuco, Suite 400

San Patricio, PR 00968
Telephone: (787) 756-1400
Facsimile: (787) 756-1401
Email: hburgos@cabprlaw.com
Email: rcasellas@cabprlaw.com

Matthew T. Martens (pro hac vice pending)

Ericka Aiken (pro hac vice pending)

WILMER CUTLER PICKERING HALE
AND DORRLLP

2100 Pennsylvania Avenue, N.W.

Washington, D.C. 20037

Telephone: (202) 663-6000

Facsimile: (202) 663-6363

Email: matthew.martens@wilmerhale.com

E-mail: ericka.alken@wilmerhale.com

Hallie B. Levin (pro hac vice pending)

WILMER CUTLER PICKERING HALE
AND DORR LLP

7 World Trade Center

250 Greenwich Street

New York, NY 10007

Telephone: (202) 663-6000

Facsimile: (202) 663-6363

E-mail: hallie.levin@wilmerhale.com
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Robert Kingsley Smith (pro hac vice pending)

WILMER CUTLER PICKERING HALE
AND DORRLLP

60 State Street,

Boston, MA 02109

Telephone: 617-526-6000

Facsimile: 617-526-5000

E-mail: robert.smith@wilmerhale.com

Attorneys for Defendant ConocoPhillips
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