Date Filed 9/1/2023 3:47 PM
Superior Court - Suffolk
Docket Number 1984CV03333

P

2001 K STREET, NW
WASHINGTON, DO 20006-1047

TELERFHONME 2027 22373008

LLOYD K. GARRISBON V184612871
RAMDOLFHE. PAUL (19487 956

SIAGN R RIFRIND [RE--1CR8=1-3- ]
LEES B WEIRS FLEET 1B
JOHM FOWHARTON (12271877

WRITER'S DIRECT LHAL MUMBER

(202) 223-7466

HRITER 'S DIRECT FACSIMILE

(202) 330-5012

WRITEA S HREDT E-MAL, ADDRESE

jrhee@paulweiss.com

September 1, 2023

BY ELECTRONIC FILING

The Honorable Peter B. Krupp

AL, WEISS, RIFKIND,

WHARTON & GARRISON LLP

1288 AVERUEL OF THE ARMERICAS
NEW YORE, RY 1001980
FTELEFHMOME (292 3733000

PRIT BR0Y., FORTUNE FINANCIAL CEMTER

B DFONGBANSHUAR ZHORGLY

CHADYANE DISTRICT, BELHING 100020, ORNA
TELEFHOME (857G DERB-GI00

SUITES 60T ~ 3808 &2810Q
A F GLOWCESTER TOWER
THE LAMIBMARK

YEGUESHB ROAD, CEMNTRAL
HOMEOME

TELEPHORNE (852) 28480300

AUTIER DASTLE

ITMOBLE STREET

LONTON ROV 7, UMITED KINGDOM
TELEPHONE {44 207 7387 1800

3N RSB IOM STREET, 24TH FLEOR
SAM FTRAMOISNG, A BITOS
TELEAHONE(GRR 422-8300

FURKGEY SEIMED BUILDING

2 VT HISAIWA O EMTHONE
CHIYQDA KU, TOVD 1O0001 1, JARPAN
TELEPHOMRE (813 §BST-R10

TOROMTOHGMIMION CENTRE

TR HMNG STHEET WEST SUITE 3100
R BOX ERE

TORGRTO, ONTARIG MEH 13
TELEPHONE ($16; 3040320

DOG DELAWARE AVENUE, BUITE 200
FOST DFFICE BOX 32

WHMINETON, DE 188088 0038
TELEPHQME (30] $85-344Q

Suffolk County Superior Court — Civil
Suffolk County Courthouse, 12 Floor

Three Pemberton Square

Boston, MA 02108

VM

FARTMERK RESIDEMNT 1M WASHIMATOM

JG\%EFH t-4

PALRL O B?ACHMA'\}
JGH?’» &3 »(«R i
REBELCA 8 QOUCARQ
T}Vil"i!‘{a :)AGNE“’”
WAREN LODURY
KEMNETH A& GALLD
ROBERTG S GOMIAL

WIILLIAM & ISASKUSON
M,{«R‘K EHMERDELSOMN
1

er«n».;a 3 RMEE
ANNCH B SHANMUSAN
X 5

kg AETH
SOSHUA ML BOVEN

PARTHERS ROT RESDENY IN WASHIRGTON

'\’(A'"TL%E‘N W ABBOTT
EDWARD T ACKERMAN®
J&*’OB 2, ;’e“?&EE%TERN'

H ‘ZHRK TGF’%‘UR ""QEHN%N(’;‘
BRIAM BOLINM>
kNGE“C} E‘I{)“‘ VANOE

DRE 3. EU"&H}»"‘\‘D”
aERALD BRANT
ROBERT A E&F&}aTQ!‘{’

SESKICH &, TAREYS
DAVID LnRﬂC}VA“
EPiEa>
N nHINGE
WILLIAM A "“&AREMAW
LEWIS B LAY T
TARONNES CLEARYY
SAY COREN
KELLEY & COBMISHS
CHRISTOFRER I CUMMINGS®Y

MEREMTH R DEARBORKN
ALICE BELISLE SATONS
AMUREW J. BEMALICH
SREGORY A& EZRIMGY
?%035 &, FLEL DO TONY
MOREW G0 FINGH
EFC\.QJ FIRFELSTEIN?
B}’HAN i3 FxNNE AN

1 B GE‘.R I.MAN"
- GS"@ ERT

BRIAM B, GBIEVE
UG GROFMARY
%&ELINC)A HEAG
ALAN & HALPERINY
»AL&JKNA HAU &E.‘RMAH*
AR M. HATLE
BRIAN ‘« hEF‘(MANN“
SOSHLA HMILL JRY
MxCHE E HIRGHMAN"
ARRETT & HOFFMAN®
R"SERT RSO
LHES TC}F’H;:R HOPRIMGY
LAVID L. RURTINGTONF
AMR:%N %“LJ‘? BN
LORETTA EPQLITOY
SAREH .)&NG}"’ FRBANG
BRIAM M JANSION?
LH:;E €NNH‘Q6‘5“

JOHNSON
HAT“":’{E‘NB JQRSZ‘I h

’“i-‘”{!b"@ﬂ"ﬁui_a;% {AQLITZAMIS

&E
PATQU‘KN f\AR‘%NsT’*
JC’HYNC KEMNNEDY®

QBERT A FILLIP*
ER, S fRan ik
EYLE S RIMPLERY
SEFFARY L. K00 KIA.N*

AN DREW

TERAY

BRIAN HARBUSES
TAITH WUBHMIR
DA’?‘H’) s LAVM’?&-HR

DAJ}’? W MY
EL%Z&BETH I HC‘“OL‘N”

SRS

CAT HEQIHE N;’APQ{I}Y‘

=)

HBUNG F&XV
CRYSTAL L. PARRER®
LIMDREC B PARKE™

K%NAS?TAPS}A s’ F‘E"E}"»QN‘

HIETIN B

‘JM.‘“PP‘" . RAGW-&NE?\
EFFREY I 8

LDF‘EN L RE SNE
ANMDEEW K R{‘xa&f\iﬁgﬁ
SATOUELINE & BUB lN
BARHAEL M. RUSE
BLITABETH &, SA:’.‘K$T DERY
SJEFFREY B SAMUEL

FALL LOSANDLER?
AAFOM SOSCHLARHOPRE?Y
KENNETH WM SUHNEIDERY
R(DE}E“&T - oCr'{UMER
JOHN M. SCOT

BRIAN ELF{:VA{Q?’

KYLET SEIFRIEDS

::2\??r AM HHMT

METS
BOBERT Y-S "Eﬁ AR
EVITAYS §T MATTHEW-DANEILY
BARAK BTASNYE
ALLIAM QYW‘V}QT:
ROBERT D TARANDAUMS
BRETTE TARNMEMBALM®
RIDHERD T, TARLIVES
DAVID TARARY
MOMICA H TRHPHONT
DANIEL 4. TOA L"‘
LAURA & TUR
CONRAD VAR uDuGE‘i‘”MEER’“ “
KRS HMA YEERARAGIAYANS
SEREMY B2 VEITS

LIZA M. VEL, A‘QUEZ’
Né’ HEEL Vi

AMISREA W’tkﬁ;ul}}%‘?’ BRGNS

RAE X WELLE. IR
SAMUEL L, WELTY
LINDSEY L. YUE”&?%&
BTEVEM 4. WILLIAMS
LAWRENCE E ‘:‘(uTE}{}RVHzf”*
WLATL o

¥

TAL’R E M ZE§ ZﬁR*
ENMETH & ZIMAR

T RORERT Z“&"HOW R

Re:  Commonwealth of Massachusetts v. Exxon Mobil Corporation, Suffolk Superior
Court Civil Action No. 1984-CV-03333-BLS1 (consolidated with Exxon Mobil
Corporation v. Office of the Attorney General, Suffolk Superior Court Civil Action
No. 1684-CV-01888)

Dear Justice Krupp:

As a result of numerous meet and confers, including extensive outreach and
accommodation by ExxonMobil, the parties have been able to resolve a number of issues without
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the Court’s intervention. There are three disputes, however, related to ExxonMobil’s outstanding
Requests for Production (“RFPs”) that ExxonMobil respectfully submits to the Court.!

The Commonwealth’s communications with third parties related to ExxonMobil or
this case as to which it is asserting work product protection (RFPs 6-8 and 10). The
Commonwealth is withholding an unidentified number of responsive records on the grounds that
those records are protected by the work product doctrine. Relevant here, the Commonwealth has
refused to identify the third parties for which it is withholding purportedly work-product-protected
communications because, it claims, the identities of the parties with which it has had those
communications is itself work product. The Commonwealth thus evidently believes it can (1)
withhold third-party communications by invoking work product protection, but (2) undermine
ExxonMobil’s ability to assess the invocation of work product protection by concealing the
identities of the third parties with whom it had those communications.

This Court should reject that position. The work product doctrine does not apply to all
communications by the Commonwealth with third parties related to this case or ExxonMobil.
Instead, work product applies only to “documents and tangible things . . . prepared in anticipation
of litigation or for trial by or for another party or by or for that other party’s representative.” Mass.
R. Civ. P. 26(b)(3); see also McCarthy v. Slade Assocs., 463 Mass. 181, 194 (2012). Moreover,
even when it is validly invoked, a party may obtain work-product-protected records upon a
showing of “substantial need” and “undue hardship” in obtaining the equivalent evidence by other
means, id., and the protection is waived if the evidence is disclosed to a third party “in a way [that
is] inconsistent with keeping it from an adversary.” Bank of America, N.A. v. Deloitte & Touche
LLP, 2008 WL 2423265, at *2 (Mass. Sup. Ct. June 13, 2008). If ExxonMobil does not know the
third parties whose documents are being withheld, it cannot even begin to evaluate, let alone test,
whether those documents were made in such a manner that the requirements of the work product
doctrine apply. That is why, at a bare minimum, the law requires a party withholding records as
privileged to “describe the nature” of those records with sufficient specificity to “enable other
parties to assess the claim” of privilege. Mass. R. Civ. P. 26(b)(5)(A)(i1); see Att’y Gen. v.
Facebook, Inc., 2020 WL 742136, at *13 (Mass. Super. Jan. 17, 2020) (withholding party must
produce “a written privilege log identifying each document withheld and the basis for the assertion
of the privilege with sufficient factual detail so as to allow the [requesting party] to understand and
challenge” the “claim of privilege”), aff’d in part, rev’'d in part, 487 Mass. 109, 164 N.E.3d 873
(2021). The Commonwealth has stated that it will not revisit its position on this issue at any point
before trial unless ordered to do so by this Court.

Communications with other state Attorneys General regarding ExxonMobil (RFPs
39-42). The Commonwealth has refused to produce any responsive documents on the grounds
that all such documents are protected by the common interest privilege (“CIP”). The CIP is a

! Addendum A sets forth each RFP at issue in this letter. The parties continue to meet and confer
on other issues related to the Commonwealth’s search and production of records responsive to
ExxonMobil’s RFPs, including about the scope of records responsive to ExxonMobil’s requests.
If discussions with the Commonwealth reach an impasse, ExxonMobil may seek court
intervention, but the issues are not yet ripe for the Court.
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limited exception to the rule that communication with third parties waives attorney-client privilege,
but it applies only to communications made “for the purpose of furthering a common legal
interest.” Hanover Ins. v. Rapo & Jepsen Ins. Servs., 449 Mass. 609, 612 (2007) (citation
omitted). The Commonwealth has the burden of proving that the CIP applies. Id. at 619. It has
not remotely done so. To the contrary, in an August 22, 2023 call with OAG attorneys, the
Commonwealth stated the “common legal interest” claimed here is “the investigation and litigation
against ExxonMobil.” That broad description does not meet the Commonwealth’s burden.

Such a vague and expansive view of “common legal interest” does not remotely satisfy the
requirement of the CIP. Various AGs may share a general desire to bring claims against
ExxonMobil for myriad reasons, but that would not constitute a “common legal interest” that
would allow such entities to cloak their communications with the attorney-client privilege. See,
e.g., Harpel v. Nicholson, 2013 WL 5466636, at *2 (D. Mass. Oct. 1, 2013) (desire for a particular
litigation outcome “does not amount to the existence of a common legal interest”); NPG Recs.,
Inc. v. Roc Nation, 2018 WL 6437103, at *4 (D. Minn. Feb. 9, 2018) (CIP “cannot apply simply
because separate lawsuits are filed against the same entity”). The investigations and lawsuits
brought over the last five years by various AGs against ExxonMobil and other defendants involve
different alleged conduct, purported injuries, defendants, legal claims, and state laws. To hold that
these disparate litigations are united by the CIP stretches the doctrine well beyond its breaking
point. This Court should reject the Commonwealth’s generic and unsupported invocation of CIP
and require the Commonwealth to identify each party with which it asserts a common interest, as
well as the specific nature of the asserted common interest with each State AG or any other third
party with whom it claims to have such a common interest.

Documents related to Mass. v. EPA and Kain v. Dep’t of Envt’l Prot. (RFPs 34-35).
The litigations in these RFPs focused on greenhouse gases as a pollutant and the risks posed by
climate change. In this suit, the Commonwealth accuses ExxonMobil of concealing the risks of
greenhouse gas emissions from the public. See, e.g., Am. Cmplt. 99 5, 18, 23, 33, 736. The
Commonwealth has taken the untenable position that it need not search for non-privileged
responsive records in these prior cases on the theory that (1) its files are entirely protected by
privilege and (2) any responsive, non-privileged information is publicly available. Just because
many records related to these litigations may be privileged does not absolve the Commonwealth
of its obligation to search for non-privileged records. The Commonwealth also conflates “non-
privileged” with “publicly available”; it is reasonable to believe the Commonwealth possesses
non-privileged documents that are not publicly available and, in any event, the obligation to search
for responsive, non-privileged documents is not satisfied by the Commonwealth’s blanket
assertion that all such documents will be publicly available. This Court should order the
Commonwealth to search for responsive records, rather than merely assuming that all such records
will be privileged or publicly available, and then to meet and confer with ExxonMobil about any
remaining objections to the production of non-privileged documents.
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Sincerely,

/s/ Jeannie S. Rhee

Jeannie S. Rhee

cc: Counsel of Record (by email)
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Addendum A (Selected Requests for Production)

Requests for Production

All documents concerning any communications between you and any person or
entity, other than the undersigned counsel for ExxonMobil, related to
ExxonMobil or the substance of the original complaint or amended complaint, or
the investigation that began at least as early as March 29, 2016.

All documents concerning any communications between you and any member of
the press or any press releases, talking points, and any drafts thereof, related in
any way to ExxonMobil, the substance of the original or amended complaint, or
the investigation that began at least as early as March 29, 2016.

All documents concerning any meetings that you attended related to
ExxonMobil, the substance of the original complaint or amended complaint, or
the investigation that began at least as early as March 29, 2016.

10

All documents between you and any member of the public concerning
ExxonMobil or the allegations in the original complaint or the amended
complaint.

34

All documents relating to your involvement in Massachusetts v. E.P.A., 549 U.S.
497 (2007), or in the request for any Environmental Protection Agency (“EPA”)
greenhouse gas rulemaking that preceded this litigation, and the various EPA
greenhouse gas rulemakings that post-dated this litigation, without respect to the
relevant period defined above, including but not limited to:

a. Internal memoranda, notes, analyses, research studies, technical assessments,
or reports created by you, relied upon by you, or provided to you in connection
with the litigation;

b. Communications with the press, members of the public, and Commonwealth
officials, including but not limited to officials employed by other Commonwealth
agencies, and members of the Massachusetts Legislature; and

c. Comments by the Commonwealth submitted to any public agencies in
connection with any request to the EPA for proposed rulemaking of listing
greenhouse gases as a pollutant under the Clean Air Act which led to this
litigation, and any subsequent EPA greenhouse gas rulemakings that post-dated
the litigation.

35

All documents relating to your involvement in Kain v. Department of
Environmental Protection, 474 Mass. 278 (2016), including but not limited to:
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a. Internal memoranda, notes, analyses, research studies, technical assessments,
or reports created by you, relied upon by you, or provided to you in connection
with the litigation;

b. Documents relating to your understanding of, response to, and implementation
of the Global Warming Solutions Act of 2008; and

c. Communications with the press, members of the public, and Commonwealth
officials, including but not limited to officials employed by other Commonwealth
agencies, and members of the Massachusetts Legislature.

39

The Common Interest Agreement concerning the sharing of information related
to state lawsuits against energy companies, signed by the Commonwealth on
October 8, 2020, and all documents concerning the Common Interest Agreement
and the “pre-existing oral agreement” referenced in the Common Interest
Agreement.

40

All documents or communications between you and the Attorney General of the
State of New York, including his or her representatives, concerning ExxonMobil,
the substance or timing of filing of the original complaint in October 2019, or the
substance of the amended complaint.

41

All documents concerning the Commonwealth’s meetings and communications
with other state Attorneys General concerning ExxonMobil or the substance or
timing of filing of the original complaint in October 2019 or the amended
complaint, including without limitation, meetings and communications involving
Matthew Pawa and his provision of a presentation on “what Exxon knew.”

42

All documents concerning the Commonwealth’s meeting and communications
involving Matthew Pawa and his provision of a presentation on “what Exxon
knew.”




