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COUNSEL.:

PLEASE TAKE NOTICE that, on a date to be set at the November 9, 2023 Case
Management Conference (see June 7, 2023 Case Management Order, 4), Defendant American
Petroleum Institute (“API”), through the undersigned counsel, will move pursuant to R. 4:6-2(e)
and the District of Columbia’s Anti-SLAPP statute, D.C. Code 88 16-5501, et seq., and the other
legal authorities cited in the brief submitted with this motion, before the Honorable Anthony V.
D’Elia, J.S.C., Superior Court of New Jersey, William J. Brennan Courthouse, 583 Newark Ave,
2" Floor, Jersey City, NJ 07306, for an Order dismissing this lawsuit as to APl with prejudice,
awarding API attorney’s fees pursuant to D.C. Code 88 16-5504(a), and granting such other and
further relief as the Court deems just.

In support of this application, API shall rely upon the accompanying Brief, Certification of
Anthony J. Zarillo, Jr., and the documents attached to and referenced in those submissions.

A proposed form of Order is enclosed.

The current discovery end date is June 30, 2024.

RIKER DANZIG LLP

By:

Anthony J. Zarillo, Jr.
Jeffrey M. Beyer

Jeremiah J. Anderson (admitted pro hac vice)
MCGUIREWOODS LLP

845 Texas Avenue, 24th Floor

Houston, TX 77002-2906

(713) 571-9191

Brian D. Schmalzbach (admitted pro hac vice)
Kathryn M. Barber (admitted pro hac vice)
MCGUIREWOODS LLP

800 East Canal Street

Richmond, VA 23219-3916

(804) 775-1000
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Attorneys for Defendant American Petroleum
Institute

Dated: July 7, 2023

CcC: All Other Counsel of Record
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Attorneys for Defendant American Petroleum Institute
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SUPERIOR COURT OF NEW JERSEY
LAW DIVISION — HUDSON COUNTY
DOCKET NO. HUD-L-3179-20

CIVIL ACTION
CBLP ACTION

[PROPOSED] ORDER DISMISSING
THIS ACTION AS TO AMERICAN
PETROLEUM INSTITUTE WITH
PREJUDICE UNDER THE DISTRICT
OF COLUMBIA’S ANTI-SLAPP
STATUTE

THIS MATTER having been brought before the Court by Defendant American Petroleum

Institute (“API”), through their counsel, by way of a Motion to Dismiss under the District of

Columbia’s Anti-SLAPP statute, D.C. Code §§ 16-5501, et seq., awarding API attorney’s fees

pursuant to D.C. Code §§ 16-5504(a), and granting such other and further relief as the Court deems
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just and (the “API Anti-SLAPP Motion to Dismiss”), and the Court having considered all papers
submitted in support of thereof and in opposition thereto, and for good cause shown,;

IT IS, on this day of , 2023, ORDERED that:

1. The API Anti-SLAPP Motion to Dismiss is GRANTED.

2. This action is hereby dismissed as to API with prejudice.

3. API is awarded attorney’s fees pursuant to D.C. Code §§ 16-5504(a) in an amount to

be determined at a later time by the Court.

Hon. Anthony V. D’Elia, J.S.C.
Opposed

Unopposed

5427864v1
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Attorneys for Defendant American Petroleum Institute

CITY OF HOBOKEN,

Plaintiff,

V.

EXXON MOBIL CORP., EXXONMOBIL
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SHELL OIL COMPANY, BP P.L.C., BP
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SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - HUDSON COUNTY
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CIVIL ACTION
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CERTIFICATION OF ANTHONY J.
ZARILLO, JR. IN SUPPORT OF
AMERICAN PETROLEUM INSTITUTE’S
MOTION TO DISMISS THE AMENDED
COMPLAINT UNDER THE DISTRICT
OF COLUMBIA’S ANTI-SLAPP
STATUTE

I, Anthony J. Zarillo, Jr., Esq., being of full age, certify as follows:

5427722v1
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1. I am an attorney at law in the State of New Jersey and a partner with the law firm
of Riker Danzig, LLP, attorneys for the defendant American Petroleum Institute (“API”), in the
above-captioned matter. | am fully familiar with the facts set forth below and make this
certification in support of API’s motion to dismiss the Amended Complaint under the District of
Columbia’s Anti-SLAPP statute.

2. Appended hereto as Exhibit 1 to this certification, pursuant to Rule 1:36-3, is a true

and accurate copy of the unpublished opinion in Boyko v. Am. Int’l Grp., Inc., No. CIV. 08-2214,

2009 WL 5194431 (D. N.J. Dec. 23, 2009).
3. Appended hereto as Exhibit 2 to this certification, pursuant to Rule 1:36-3, is a true

and accurate copy of the unpublished opinion in GOLO, LLC v. Higher Health Network, LLC,

No.: 3:18-cv-2434, 2019 WL 446251 (S.D. Cal. Feb. 5, 2019).
4. Appended hereto as Exhibit 3 to this certification, pursuant to Rule 1:36-3, is a true

and accurate copy of the unpublished opinion in Highgate Hotels, L.P. v. Liberty Mut. Fire Ins.

Co., No. A-0661-21, 2023 WL 3047460 (N.J. App. Div. Apr. 24, 2023).
5. Appended hereto as Exhibit 4 to this certification, pursuant to Rule 1:36-3, is a true

and accurate copy of the unpublished opinion in Joaquin v. Lonstein L. Off.,, P.C.,

No. CV158194MASDEA, 2017 WL 2784708 (D.N.J. June 27, 2017).
6. Appended hereto as Exhibit 5 to this certification, pursuant to Rule 1:36-3, is a true

and accurate copy of the unpublished opinion in Miller v. Samsung Elecs. Am., Inc.,

No. CIV.A. 14-4076, 2015 WL 3965608 (D.N.J. June 29, 2015).
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I hereby certify that the foregoing statements made by me are true. | am aware that if any

of the foregoing statements made by me are willfully false, | am subject to punishment.

By:

Anthony J. Zarillo, Jr.

Dated: July 7, 2023
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EXHIBIT 1
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Boyko v. American Intern. Group, Inc., Not Reported in F.Supp.2d (2009)

2009 WL 5194431
Attorneys and Law Firms
2009 WL 5194431
Only the Westlaw citation is currently available. Lewis G. Adler, Law Office of Lewis Adler, Woodbury, NJ,
NOT FOR PUBLICATION for Plaintiff.

United States District Court, D. New Jersey.

Victor BOYKO, Plaintiff,
V.

AMERICAN INTERNATIONAL GROUP,
INC., American International Insurance Company
of New Jersey, Inc., Credit Control Systems
Inc., and AIG Marketing, Inc., Defendants.

Civil No. 08-2214 (RBK/JS).
|
Dec. 23, 2009.

West KeySummary

Antitrust and Trade

Regulation &= Particular cases
Conspiracy &= Particular Subjects of
Conspiracy

A automobile insurance customer failed to state
a consumer fraud claim against a debt collector
as he did not plead any facts to support a
concerted effort between the debt collector and
the insurance company such that it could be
inferred a scheme to defraud was plausible rather
than merely possible. The debt collector called
and sent notices to the customer regarding a
debt that he purportedly did not owe. While
perhaps liability for subsequent fraud could be
stretched to include efforts by debt collectors
in conspiracy with the seller, the customer
making such a claim must plead facts supporting
the alleged conspiracy. Here, the customer
summarily pled that the debt collector and the
insurance company were involved in a joint
enterprise. Fed.Rules Civ.Proc.Rule 12(b)(6), 28

US.CA:FINISA. 56:8-2.

18 Cases that cite this headnote

Braden Andrew Borger, Sean Tracy O'Neill, Saul Ewing LLP,
Philadelphia, PA, for Defendants.

OPINION
KUGLER, District Judge.

*1 This matter comes before the Court upon a motion by
Credit Control Systems, Inc. (CCS) to dismiss the Amended

Complaint of Plaintiff ! Victor Boyko, or in the alternative, to
strike certain paragraphs. For the reasons set forth below, the
Court grants CCS's Motion to Dismiss and denies the Motion
to Strike.

I. BACKGROUND

On December 2, 2006, Plaintiff purchased an automobile
insurance policy from American International Insurance
Company. The policy ran from December 2, 2006 to May
31, 2007. Mr. Boyko paid in full all premiums due for
the period. The policy contained an automatic termination
provision, which provided: “If we offer to renew or continue
and you or your representative do not accept, this policy
will automatically terminate at the end of the current policy
period. Failure to pay the required premium when due shall
mean that you have not accepted our offer.” Amd. Compl. at
9 36. On April 17, 2007, American International Insurance
Company offered to renew the policy for an additional six
months beginning on June 1, 2007 provided Plaintiff remitted
the required premium by June 1, 2007. Plaintiff did not accept
the renewal offer, nor did he pay the requested premium.

Nevertheless, on September 11, 2007, Plaintiff alleges that
an entity known as “American Insurance Group (AIG)” sent
him a payment demand for $262 allegedly owed for coverage
provided prior to the cancellation of the policy. Plaintiff
alleges that this bill included a demand for $31 for monies
allegedly due to the New Jersey Guaranty Fund. Plaintiff did
not pay the bill.

On October 22, 2007, Defendant Credit Control Services
d/b/a Credit Collection Services sent Plaintiff a notice and
demand for payment of $262 on behalf of “AIG Insurance
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Companies.” Amd. Compl. at § 42. CCS sent Plaintiff a
second and third notice and demand on November 11, 2007
and December 2, 2007, respectively. CSS made numerous
calls to Plaintiff demanding payment. On January 21, 2008,
Plaintiff paid the full amount demanded under protest. The
Defendants failed to forward the $31 payment to the New
Jersey Guaranty Fund.

Plaintiff filed a Complaint against Defendants American
International Group, Inc. (AIG), American International
Insurance Company of New Jersey, Inc. (AIIC), and CCS on
May 5, 2008. AIG and AIIC filed an answer on September 11,
2008. CCS filed an answer on October 20, 2008. With leave
of court, Plaintiff filed an Amended Complaint on April 20,
2009 broadening the geographic scope of the proposed class
of plaintiffs.

I1. STANDARD
Under Federal Rule of Civil Procedure 12(b)(6), a court may
dismiss an action for failure to state a claim upon which relief

1733

can be granted. With a motion to dismiss, * ‘courts accept all
factual allegations as true, construe the complaint in the light
most favorable to the plaintiff, and determine whether, under

any reasonable reading of the complaint, the plaintiff may

be entitled to relief.” ” F:lFowler v. UPMC Shadyside, 578

F.3d 203, 210 (3d Cir.2009) (quoting F:IPhillips v. County of

Allegheny, 515 F.3d 224,233 (3d Cir.2008)). In other words, a
complaint survives a motion to dismiss if it contains sufficient
factual matter, accepted as true, to “state a claim to relief that

is plausible on its face.” F:lBell Atlantic Corp. v. Twombly,
550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007).

*2 In making this determination, a court must engage in

a two part analysis. F]Ashcrofl v. Ighal, — U.S. ——,
—— — ——, 129 S.Ct. 1937, 1949-50, 173 L.Ed.2d 868

(2009); F]Fowler, 578 F.3d at 210-11. First, the court must

separate factual allegations from legal conclusions. F:llqbal,
129 S.Ct. at 1949. “Threadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do
not suffice.” Id. Second, the court must determine whether
the factual allegations are sufficient to show that the plaintiff
has a “plausible claim for relief.” Id. at 1950. Determining
plausibility is a “context-specific task” that requires the court
to “draw on its judicial experience and common sense.” Id. A
complaint cannot survive where a court can only infer that a
claim is merely possible rather than plausible. See id.

Alternatively, under Rule 12(f), a party may move to strike
from a pleading “an insufficient defense or any redundant,
immaterial, impertinent, or scandalous matter.” A court has
“considerable discretion” in deciding a Rule 12(f) motion.

F]Tonka Corp. v. Rose Art Indus., Inc., 836 F.Supp. 200, 217
(D.N.J.1993). However, motions to strike are disfavored and
usually will be denied “unless the allegations have no possible
relation to the controversy and may cause prejudice to one of
the parties, or if the allegations confuse the issues in the case.”
River Road Dev. Corp. v. Carlson Corp. Ne., No. 89-7037,
1990 WL 69085, at *3 (E.D.Pa. May 23, 1990). Importantly,
a motion to strike is not a proper way to dismiss part of
complaint for legal insufficiency. See 5C Charles Alan Wright
& Arthur R. Miller, Federal Practice and Procedure § 1380,
at 391 (3d ed.2004). Notwithstanding, a court can consider
an improper Rule 12(f) motion as a motion to dismiss under
Rule 12(b)(6). See Deluca v. Michigan, No. 0612552, 2007
WL 1500331, at *1 (E.D.Mich. May 23, 2007); Magnotta v.
Leonard, 102 F.Supp. 593, 593 (M.D.Pa.1952).

I11. DISCUSSION

As a threshold matter, CCS has requested in effect that its
motions be treated as unopposed. See Docket No. 26. Under
the New Jersey Local Civil Rules, a party may seek a 14 day
extension of the motion day without the consent of the court,
the clerk, or the opposing parties if the party serves a letter
“before the date on which opposition papers would otherwise
be due [.]” L. Civ. R. 7.1(d)(5). In this case, Plaintiff's
opposition papers were due on May 18, 2009, the same day
that he applied for the automatic extension. See Docket No.
25. CCS opposed the extension, arguing that Plaintiff should
have requested an extension earlier.

While Plaintiff should have requested the extension before
May 18, the Court will nevertheless accept Plaintiff's papers
as having been timely filed. Under Local Civil Rule 83.2(b),
the Court may relax any local rule where adherence would
result in injustice. Since CCS does not appear to have been
disserviced in any way by the delay, and since Plaintiff's
mistake appears to be in good faith, it would be unjust to
ignore Plaintiff's papers. The Court now turns to the substance
of the pending motions.

*3 Plaintiff asserts three claims against CCS in the Amended
Complaint: 1) violation of the Fair Debt Collection Practices
Act (FDCPA), 15 U.S.C. § 1692 et seq.; 2) violation of

the New Jersey Consumer Fraud Act (CFA), FJN.J S.A.§
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56:8-2; and 3) violation of the Truth—in—Consumer Contract,
Warranty and Notice Act (TCCWNA), N.J.S.A. § 56:12-15.
Amd. Compl. at ] 95-108. Defendant CCS has moved to
dismiss the Consumer Fraud Act claim and the TCCWNA
claim. CCS has also moved to strike certain allegations in the
Amended Complaint regarding the FDCPA claim.

A. CFA

Plaintiff's second claim against CCS is under the CFA. CCS
argues that Plaintiff cannot state a claim for two reasons: 1)
CCS did not sell any merchandise or real estate to Plaintiff,
and 2) Plaintiff has failed to allege sufficient facts to show that
CCS used deceptive or unconscionable practices. Docket No.
24 at 9. Plaintiff responded by arguing that CCS is liable as an
agent of the other Defendants and CCS is liable for failing to
be a bonded collection agency as required under New Jersey
law. See Docket No. 30 at 5-6. The Court agrees with CCS
and finds that Plaintiff has failed to state a claim under the
CFA.

The CFA prohibits the use of unconscionable commercial
practices or fraud “in connection with the sale” of

merchandise or real estate. F]N.J S.A. § 56:8-2; FjCastro
v. NYT Television, 370 N.J.Super. 282, 851 A.2d 88, 95
(N.J.Super.Ct. App.Div.2004) (“[T]o state a cause of action
under the CFA, a plaintiff must allege the commission of
deception, fraud, misrepresentation, etc., ‘in connection with’
the sale of merchandise or services.”). The purpose of the Act
is to protect consumers from deception and fraud, even when

committed in good faith. F:lGennari v. Weichert Co. Realtors,
148 N.J. 582, 691 A.2d 350, 365 (N.J.1997). Importantly,
however, the CFA does not cover every transaction; instead,
“[i]ts applicability is limited to consumer transactions which
are defined both by the status of the parties and the nature

of the transaction itself.” F]Arc Networks, Inc. v. Gold
Phone Card Co., 333 N.J.Super. 587, 756 A.2d 636, 638

(N.J.Super.Ct.Law.Div.2000) (citing F]City Check Cashing,
Inc. v. Nat'l State Bank, 244 N.J.Super. 304, 582 A.2d 809
(N.J.Super.Ct.App.Div.1990)).

To state a CFA claim, a plaintiff must show three things: “1)
unlawful conduct by defendant; 2) an ascertainable loss by
plaintiff; and 3) a causal relationship between the unlawful

conduct and the ascertainable loss.” F:IBosland v. Warnock
Dodge, Inc., 197 N.J. 543, 964 A.2d 741, 749 (N.J.2009). A
plaintiff must also show that he is a “consumer” and that he

purchased “merchandise.” F:l Viking Yacht Co. v. Composites
One LLC, 496 F.Supp.2d 462, 473 (D.N.J.2007).

“Merchandise” is defined to include “any objects, wares,
goods, commodities, services or anything offered directly or

indirectly to the public for sale [.]” FJN.J.S.A. § 56:8—1(c).
“Consumer” is not defined by statute, but has been described
as “one who uses (economic) goods, and so diminishes or

destroys their utilities.” Fj Viking Yacht, 496 F.Supp.2d at 473
(quotations removed). Finally, “sale” is defined to include
“any sale, rental or distribution, offer for sale, rental or
distribution or attempt directly or indirectly to sell, rent or

distribute[.]” F:IN.J.S.A. § 56:8-1(e).

*4 Plaintiff's CFA claim must fail because CCS did not
sell any merchandise or real estate to him. The alleged
violation here occurred when CCS called and sent notices
to Plaintiff regarding a debt that he purportedly does not
owe. However, CCS's notices were not offers to sell—
and Plaintiff did not buy—anything. CCS was not selling

insurance, (which is merchandise under F]New Jersey law,
see Lemelledo v. Beneficial Mgmt. Corp. of Am., 150 N.J. 255,
696 A.2d 546, 551 (N.J.1997)), and CCS was most certainly
not selling debt. Its mere debt collection efforts on behalf of
a third party who might have sold merchandise is not itself

a sale of merchandise. See F:lHofj‘man v. Encore Capital
Group, Inc., No. A-3008-07T1, 2008 WL 5245306, at *3
(N.J.Super.Ct.App.Div. Dec.18, 2008) (holding collection
activities did not involve sale of merchandise to consumers),
certif. denied, 198 N.J. 316, 966 A.2d 1080 (N.J.2009); see

also F:IJoe Hand Promotions, Inc. v. Mills, 567 F.Supp.2d
719, 724 (D.N.J.2008) (holding letter claiming money
owed for sale of pay-per-view program did not involve
the sale of merchandise). These facts are insufficient to

show misrepresentation or an unconscionable practice “in
connection with the sale” of merchandise or real estate.

Plaintiff counters by asserting that CCS was acting in concert
with the other Defendants such that CCS's agency with them
can create liability. See Docket No. 30 at 5. Plaintiff relies on
Whittingham v. Amended Mortgage Electronic Registration
Services, Inc., No. 06-3016,2007 WL 1456196, at *8 (D.N.J.
May 15, 2007) for the proposition that subsequent fraud in
the performance of a fraudulent sale is actionable under the
CFA. See Docket No. 30 at 5. Plaintiff further relies on

F]Geimari v. Weichart Co. Realtors, 148 N.J. 582,691 A.2d
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350 (N.J.1997) for the proposition that an agent involved in
the perpetration of a fraud involving the sale of merchandise
is also liable under the CFA. Plaintiff's reliance on those cases
is faulty.

First, liability for subsequent fraud is seemingly limited to
where the original person selling the merchandise or real

estate continues the fraud himself. See F:l Weiss v. First Unum
Life Ins. Co., 482 F.3d 254, 266 (3d Cir.2007) (holding fraud
by seller at point of sale and then in subsequent performance
creates liability under the CFA). Plaintiff here is not alleging
that the other Defendants continued the fraud themselves,
but that they worked in concert with a third party, CCS, to
perpetuate the fraud.

Second, while perhaps liability for subsequent fraud can be
stretched to include efforts by debt collectors in conspiracy
with the seller, a plaintiff making such a claim must plead

facts supporting the alleged conspiracy. See F:llqbal, 129
S.Ct. at 1951 (holding bare assertion of conspiracy is
insufficient pleading). While the acts of a debt collector are
possibly consistent with a scheme to defraud, they are also
consistent with a standard debtor-debt collector relationship,
i.e., a party owed a debt enlists the support of a debt collector
to pursue the debt. Cf id. (holding plaintiff must plead
sufficient facts to show claim is plausible rather than merely
possible, which means allegations merely consistent with
an illicit purpose, but not showing that it is plausible, are
insufficient). Here, Plaintiff has summarily plead, inter alia,
that the “Defendants” were involved in a “joint enterprise.”
See Amd. Compl. at 4 17. Plaintiff has not plead any facts
to support a concerted effort between CCS and the other
Defendants such that the Court can infer that a scheme to
defraud is plausible rather than merely possible.

*5 Third, the agency theory on which Plaintiff relies does
not support that an agent of a defrauding principal is always
liable under the CFA, but rather supports that an agent is
liable where the agent was intimately involved in the initial
fraudulent sale. Cf- Gennari, 691 A.2d at 637 (holding real
estate agent liable for fraudulent sale of poorly constructed
homes where she was also an officer for the builder and
was “integral” to the acquisition, marketing, and sale of the
homes). Here Plaintiff has not plead any facts to support
that CCS was involved in the initial sale of the underlying
insurance such that CCS can be liable under the CFA.

Thus, based on this analysis, CCS did not sell anything
to Plaintiff and Plaintiff has failed to plead a relationship
between CCS and the other Defendants such that liability can

otherwise attach. Therefore, the Court grants CCS's Motion
to Dismiss as to the CFA claim.

B. TCCWNA

Plaintiff's third claim against CCS is under the TCCWNA.
CCS argues that the TCCWNA claim must fail because the
Act does not apply to debt collectors, and even if it does,
Plaintiff is not a “consumer” under the Act. Docket No. 24
at 4. Plaintiff counters that CCS was acting as an agent for
the other Defendants and thus it bears liability. Docket No.
30 at 9. The Court disagrees with Plaintiff and finds that the
TCCWNA does not apply to CCS.

Among other things, the TCCWNA prohibits a “seller, lessor,
lender, or bailee” from giving a written notice to a consumer
that includes a provision that violates state or federal law.
N.J.S.A. § 56:12-15. A “consumer” is defined as “any
individual who buys, leases, borrows, or bails any money,
property, or service which is primarily for personal, family,
or household purposes.” Id. The terms “seller, lessor, lender,
or bailee” are not defined by statute. Thus, to define those
terms, a reviewing court must rely on the plain language
of the statute and give the language its ordinary meaning.

See F]Barrows v. Chase Manhattan Mortgage Corp., 465
F.Supp.2d 347, 362 (D.N.J.20006) (citing Miah v. Ahmed, 179
N.J. 511, 846 A.2d 1244, 1249 (N.J.2004)).

Plaintiff does not assert in the Amended Complaint nor in
the opposition brief that CCS is a seller, lessor, lender, or
bailee. Indeed, were Plaintiff to make such an argument, that
assertion would fail since CCS did not sell, lease, lend or

bail any money or property to Plaintiff. 3 cf. FjBarrows, 465
F.Supp.2d at 362—63 (holding law firm and its attorneys who
charged fees to mortgagee for actions on behalf of mortgagor
not subject to TCCWNA). Instead, Plaintiff argues that CCS
was in an agency relationship with the other Defendants and is
thus subject to the Act because they were a seller. See Docket
No. 30 at 9. This argument also fails. Under the plain language
of'the statute, liability does not extend to agents of the covered
entities. Thus, assuming that Plaintiff has alleged sufficient
facts to support a principal-agent relationship, CCS cannot be
liable under the TCCWNA for its acts on behalf of the other
Defendants where CC S's acts did not involve selling, leasing,
lending, or bailing.
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*6 Therefore, the Court grants CCS's Motion to Dismiss as
to the TCCWNA claim.

C. Leave to Amend
Having dismissed the CFA claim and the TCCWNA claim
of the Amended Complaint, the Court must now address
whether to grant leave to amend. Where a complaint is
dismissed for failure to state a claim, leave to amend should

normally be granted. F:IShane v. Fauver, 213 F.3d 113, 115
(3d Cir.2000). However, the rule is not absolute: Leave to
amend is inappropriate where it would cause undue delay, the
amendment is motivated by bad faith or a dilatory motive,
the amendment would cause prejudice, or the amendment is

futile. F:Iln re Burlington Factory Sec. Litig., 114 F.3d 1410,
1434 (3d Cir.1997).

As to the CFA claim, the Court holds that leave to amend
is warranted. Plaintiff may potentially be able to plead facts
that support a conspiracy between the other Defendants and
CCS to support a claim. Therefore, Plaintiff is granted leave
to amend the CFA claim within 10 days of the accompanying
Order.

As to the TCCWNA claim, however, the Court holds that
leave to amend is futile. Under no set of facts will Plaintiff
be able to allege that CCS was a “seller, lessor, lender, or
bailee.” Therefore, the Court denies Plaintiff leave to amend
the TCCWNA claim.

D. Motion to Strike
In addition to its Motion to Dismiss, CCS moves to strike

paragraphs 49, * 50, 97(b),® and 100(b)” of the Amended

Complaint under Federal Rule of Civil Procedure 12(1).8
CCS contends that these paragraphs are immaterial and will
cause prejudice and confusion. Docket No. 24 at 15. Plaintiff
maintains that paragraphs 49, 97(b), and 100(b) are relevant
to the FDCPA claim and that paragraph 50 is likewise relevant
to the CFA claim and/or the FDCPA claim. The Court agrees
with Plaintiff as to the FDCPA claim and paragraphs 49,
97(b), and 100(b), but disagrees as to the CFA claim and
paragraph 50. The Court instead finds that paragraph 50 is
only relevant to the FDCPA claim.

1. Paragraphs 49, 97(b), and 100(b)

Paragraphs 49, 97(b), and 100(b) each relate to the allegation
that Credit Control Systems, Inc. violated the FDCPA by
using a name, “Credit Collection Services” or “CCS,” on the
notices it sent to Plaintiff that were not its “true name.” Under
the FDCPA, a debt collector engages in false, deceptive, or
misleading representations when collecting a debt if it uses
“any business, company, or organization name other than
the true name of the debt collector's business, company, or

organization.” FIS U.S.C. § 1692¢(14). What constitutes a
debt collector's “true name” is not defined by statute or the

relevant legislative history. ? The Federal Trade Commission
has interpreted the provision to mean that a debt collector
“may use its full business name, the name under which it
usually transacts business, or a commonly-used acronym.
When the collector uses multiple names in its various affairs,

it does not violate [F§ 1692¢(14) ] if it consistently uses
the same name when dealing with a particular customer.”
Staff Commentary on the Fair Debt Collection Practices

Act, 53 Fed.Reg. 50,097-02, 50,107 (Dec. 13, 1988).'"
Alternatively, at least one court has held that a business's
true name includes the name in which it has a license

to conduct business under state law. See F:IKizer v. Am.
Credit & Collection, No. B-90-78, 1990 WL 317475, at
*6 (D.Conn. Dec.17, 1990). Despite the ambiguity at the

periphery of analysis of what is a true name, F§ 1692¢(14)
at its core clearly prohibits the use of a name that is neither
the collector's actual corporate name nor its trade name,

licensed or otherwise. See F:IPeter v. GC Servs. L.P, 310
F.3d 344, 352 (5th Cir.2002) (holding debt collector's use of
“United States Department of Education” on outside envelope

violated F§ 1692¢(14)).

*7 From this authority, the Court is persuaded that a
collector's “true name” includes the collector's legal name

(i.e., the registered corporate or LLC name with the state) as

well as the name under which it is licensed to do business.

The Court is not convinced that a collector is using its
“true name” where it engages in collection activities under

an unlicensed trade name or its commonly known name. 12

Section 1962¢(14) seems to suggest with the word “true”
that only an official name will suffice. Congress could have

used a broader term such as “own” name, see FJIS U.S.C.

§ 1692a(6) (defining “debt collector”), if it intended F§
1692¢(14) to be inclusive rather than exclusive of other
names. Given however that the purpose of the provision is to
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prevent fraud and misleading representations, and given that
Congress used an exacting term like “true name,” the Court

is convinced that F§ 1692¢(14) requires debt collectors to
use a precise, official name when conducting debt collection
activities.

With this standard in mind, the Court now turns to Defendant's
pending Motion to Strike. As an initial matter, Defendant's
Motion is improper under Rule 12(f). What CCS is effectively
asking the Court to do is strike an entire count of Plaintiff's
Amended Complaint. Since this is not appropriately done
under Rule 12(f), the pending Motion will be treated as a
motion to dismiss for failure to state a claim.

Regardless of the standard used, CCS's Motion cannot be
granted. CCS first contends that the claim is insufficient
because Plaintiff has not pled that he was deceived by CCS
using the name Credit Collection Services or CCS, instead
of Credit Control Systems. Docket No. 24 at 11-12. But

CCS misconstrues F§ 1692¢e(14). The section does not
require an affirmative pleading that a person was mislead
by the use of an improper name; indeed such deception is
assumed where a party pleads that he received an improper

communication. FSection 1692¢ begins by stating: “A debt
collector may not use any false, deceptive, or misleading
representations in connection with the collection of a debt.
Without limiting the general application of the foregoing,
the following conduct is a violation of this section[.]” From
there, the statute specifically lists sixteen prohibited actions.
Subsection 14 does not include any language to the effect of
“that deceives the party.” Thus, subsection 14 must be read
to be a per se deceptive act. In other words, if a party can
prove, for example, that he received a letter using a name other
than the debt collector's true name, he has proven a deceptive

practice. 13

CCS also contends that because Plaintiff has not pled that
he sustained a loss from the purported FDCPA violation,
he has not stated a claim. See Docket No. 24 at 12. This
argument fails because the FDCPA is generally a strict
liability statute, and thus does not require proof of actual

damages to support a claim. See F]Russell v. Equifax A.R.S.,
74 F.3d 30, 33 (2d Cir.1996); Rosamilia v. ACB Receivables
Mgmt., Inc., No. 08—4063, 2009 WL 1085507, at *5 (D.N.J.
Apr.22, 2009); Pace v. Leavitt, No. 06-2925, 2007 WL
432978, at *2 n. 4 (D.N.J. Jan.31, 2007), aff'd, 293 Fed.
Appx. 919 (3d Cir.2008); 15 U.S.C. § 1692k. But see

FGraziano v. Harrison, 950 F.2d 107, 113 (3d Cir.1991)
(holding no liability for debt collector for contacting debtor
represented by counsel where collector did not know of the
representation).

*8 Finally, CCS's motion cannot be granted because
significant questions of fact exist that foreclose a motion
to dismiss. The Court is required at this stage to assume
true the factual allegations in the Amended Complaint. Here,
Plaintiff has pled facts supporting that CCS used a name
other than its true name. Thus, despite CCS's protestations
that Credit Collection Services or CCS is the name under
which it usually transacts business, see Docket No. 24 at 12,
the Court cannot make that determination with reference to

extraneous information. Cf. F]Dickenson v. Townside TV. &
Appliance, Inc., 770 F.Supp. 1122, 1125-26 (S.D.W.Va.1990)
(granting summary judgment where defendants submitted
affidavit, certificate of incorporation, state business license,
city business license, printed advertisements, and debtor's
rental agreements and termination notices showing business
consistently conducted business and billed customers with
same name).

Therefore, the Court denies CCS's Motion to Strike as to
paragraphs 49, 97(b), and 100(b).

2. Paragraph 50
Plaintiff's allegation in paragraph 50 is that CCS is not
licensed or bonded in New Jersey. Plaintiff suggests that this
allegation is essential because it supports his CFA claim. See
Docket No. 30 at 12. As discussed above, however, the CFA
claim is deficient and the bond claim does not support it.
Nevertheless, Plaintiff also argues that this allegation supports
his FDCPA claim. See Docket No. 30 at 12. This argument has
merit and warrants denying CCS's Motion to Strike. Evidence
that CCS was unlicensed in New Jersey potentially supports
that CCS was not conducting business in its “true name.” That
is, the allegation in paragraph 50 provides support that CCS
could not conduct business in the name of Credit Collection
Services, since that was not a name under which it was

licensed to do business (at least in New Jersey). See F:IKizer,
1990 WL 317475, at *6.

Therefore, the Court denies CCS's Motion to Strike as to
paragraph 50.

E. Rule 56(f) Affidavit
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In connection with the pending Motion to Dismiss, Plaintiff
also filed an affidavit pursuant to Federal Rule of Civil
Procedure 56(f). See Docket No. 30-3. Plaintiff alleges that
CCS filed its motion as a motion to dismiss and/or for
summary judgment. See Docket No. 30-3 at § 2. He also
alleges CCS relied on documents outside of the pleadings.
1d. at 4 3. Plaintiff requests that the Court delay decision on
summary judgment until discovery is complete. Id. at § 5.
However, CCS has not filed a motion for summary judgment
and it has not attached or relied on information beyond the
pleadings. Further, the Court has not converted any of the
pending motions to a motion for summary judgment pursuant
to Rule 12(d). Therefore, Plaintiff's request is moot.

IV. CONCLUSION

For the foregoing reasons, the Court GRANTS Defendant
CCS's Motion to Dismiss as to the CFA claim and the
TCCWNA claim. The Court GRANTS Plaintiff leave to
amend the CFA claim within 10 days of the accompanying
Order, and the Court DENIES Plaintiff leave to amend the
TCCWNA claim. Finally, the Court DENIES CCS's Motion
to Strike.

All Citations

Not Reported in F.Supp.2d, 2009 WL 5194431

Footnotes

Plaintiff has not yet moved for class certification. Because the Court has not certified the class, it shall refer
to Plaintiff in the singular.

Plaintiff also claims in his opposition brief that CCS is liable under the CFA because it had not posted a
bond to engage in collection activities, as is required by New Jersey law. See Docket No. 30 at 6 (citing

N.J.S.A. § 45:18-1). Under the CFA, violation of certain regulations constitutes an “unlawful practice.” I~ Cox
v. Sears Roebuck & Co., 138 N.J. 2, 647 A.2d 454, 462 (N.J.1994). Generally, a violation of regulations
promulgated under the CFA is sufficient to state a claim, see id.; however, at least one court has held that

violation of regulations not promulgated under the Act can also suffice for a claim. See [ Artistic Lawn &
Landscape Co. v. Smith, 381 N.J.Super. 75, 884 A.2d 828 (N.J.Super.Ct.Law.Div.2005). Notwithstanding, a
CFA claim based on violation of a consumer protection regulation must still arise in connection with the sale

of merchandise or real estate. See generally I~ Cox, 647 A.2d at 462—63. Thus, here, where Plaintiff has
not shown that CCS's actions were in connection with the sale of anything, Plaintiff cannot sustain a claim
for violation of the bond requirement.

As an aside, this analysis cannot be read to hold that the Court finds that a violation of the bond requirement
is a violation of the CFA. The Court is not called on to decide, and thus will not, whether an alleged violation
of N.J.S.A. § 45:18-1 supports a claim under the CFA against a debt collector.

Which also means that Plaintiff is not a “consumer” vis-a-vis CCS.

“Each of the notices send by the Defendant Credit Control Services, Inc identified the name of the business
as CCS or Credit Collection Services.” Amd. Compl. § 49.

“The Defendant Credit Control Services, Inc dba Credit Collection Services is not licensed nor bonded in the
State of New Jersey as a debt collector pursuant to NJSA 45:18-1 et seq. since August 3, 2004. Exhibit F.”
Amd. Compl. 1 50.

“The Defendant, Credit Control Services, Inc dba Credit Collection Services and C.C.S. has violated the
Fair Debt Collection Practices Act 15 U.S.C. 1692 et setq [sic] (FDCPA) by their conduct, including, but not
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limited to: ... b) using a name for the business other than the true name of the debt collector (F15 U.S.C.
§ 1692e(14)) [.]" Amd. Compl. T 97(b).

“The Defendant, Credit Control Services, Inc dba Credit Collection Services and C.C.S. has engaged in unfair
and/or deceptive acts and practices with respect to Plaintiff and each Class member that includes one or
more of the following: ... b. using a name for the business other than the true name of the debt collector [.]”
Amd. Compl. 1 100(b).

For purposes of Defendant CCS's pending Motion to Strike, whether the Court treats it as a Rule 12(f) motion
or a Rule 12(b) (6) motion is immaterial since Plaintiff responded to it as if it were a motion to dismiss. See
Docket No. 30 at 11.

The court in F]Anthes v. Transworld Systems, Inc., 765 F.Supp. 162, 172 n. 11 (D.Del.1991), interpreted

the legislative purpose behind F§ 1692e(14) to prevent debt collectors from misrepresenting that they are
credit bureaus. However, even if this is the purpose behind the statute, it does not shed much light on what
is a business's true name.

“o

The Court is mindful that FTC Commentary on the FDCPA is not entitled to deference “ ‘except to the extent

its logic is persuasive.’” FjBrown v. Card Serv. Ctr., 464 F.3d 450, 455-56 (3d Cir.2006) (quoting F]Dutton
v. Wolpoff & Abramson, 5 F.3d 649, 654 (3d Cir.1993)).

This holding cannot be read to state the CCS is liable under the FDCPA because it used both Credit Collection
Services and CCS in its notices. Where a collector uses an acronym after it fully identifies itself at the
beginning of a notice does not give rise to liability.

Moreover, the Court is unconvinced that the “least sophisticated debtor” would not be misled by a debt

collector's use of a commonly used—but unlicensed or unregistered—name. See F]Wilson v. Quadramed
Corp., 225 F.3d 350, 354 (3d Cir.2000) (holding whether a practice is deceptive under the FDCPA is judged

by whether the “least sophisticated debtor” would be misled); see also F:ICatencamp v. Cendent Timeshare
Resort Group Consumer Fin., Inc., 471 F.3d 780, 782 (7th Cir.2006) (“[U]nsophisticated readers do not see
through acronyms when the creditor's full name is missing.”).

This conclusion differs markedly from the conclusion in Anthes, wherein the court held that a debt collector
can use other names under F§ 1692e(14) “to the extent that their use is not false, deceptive, or misleading.”

F:|765 F.Supp. at 172. The Court believes that this holding is in discord with the structure and language of

F§ 1692e as just examined above.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, S.D. California.

GOLO, LLC, Plaintiff,
v.
HIGHER HEALTH NETWORK,
LLC, and Troy Shanks, Defendants.

Case No.: 3:18-cv-2434-GPC-MSB
|
Signed 02/05/2019

Attorneys and Law Firms

Adam B. Fischer, Pepper Hamilton LLP, Pittsburgh, PA,
Jeffrey Michael Goldman, Pepper Hamilton LLP, Irvine,
CA, M. Kelly Tillery, Pro Hac Vice, Pepper Hamilton LLP,
Philadelphia, PA, for Plaintiff.

Asher B. Chancey, Goldberg Segalla LLP, Paul Safier, Pro
Hac Vice, Ballard Spahr Andrews and Ingersoll, Philadelphia,
PA, Scott S. Humphreys, Ballard Spahr LLP, Los Angeles,
CA, Daniel R. Warner, Kelly Warner PLLC, Scottsdale, AZ,
for Defendants.

ORDER:

GRANTING DEFENDANTS' MOTION
TO DISMISS AMENDED COMPLAINT
FOR FAILURE TO STATE A CLAIM

[ECF No. 45]

DENYING DEFENDANTS' SPECIAL
MOTION TO STRIKE PURSUANT
TO CAL. CODE CIV. PROC. § 425.16

[ECF No. 46]

Hon. Gonzalo P. Curiel, United States District Judge

*]1 Before the Court is Defendants' Motion to Dismiss
Amended Complaint for Failure to State a Claim and also

Defendants' Special Motion to Strike pursuant to F]Cal.
Code Civ. Proc. § 425.16. ECF Nos. 45, 46. Plaintiff

GOLO, LLC, sells a weight loss program. GOLO also
offers a proprietary supplement to help promote weight
loss. Defendants published a review of this supplement, but
GOLO alleges that this review was replete with inaccuracies,
misleading statements, and blatant falsehoods. Accordingly,
GOLO advances claims under federal and state law against
Defendants for their allegedly false statements.

Defendants move to dismiss GOLO's claims on the basis
that GOLO has failed to state a plausible claim for relief.
Defendants also move to strike GOLO's state law trade libel
claim under California's anti-strategic lawsuit against public
participation (“anti-SLAPP”) statute. For the reasons set forth
below, the Court finds that GOLO has not sufficiently pleaded
its claims. The Court will GRANT Defendants' motion to
dismiss. Furthermore, because Defendants have not carried
their initial burden of making a prima facie showing that
GOLO's claim arises from an act in furtherance of Defendants'
right of petition or free speech in connection with a public
issue, the Court will DENY Defendants' special motion to
strike.

I. BACKGROUND

A. GOLO's Amended Complaint

Plaintiff GOLO, LLC, filed its Amended Complaint against
two Defendants: Troy Shanks and Higher Health Network,
LLC, d/b/a Supplement Police and/or SupplementPolice.com
f/k/a Higher Health Foundation Ltd. (“HHN”). Am. Compl.
at 1, ECF No. 18. Shanks is the owner of HHN. Id. 9 7.

1. GOLO

GOLO owns and sells a weight loss program named GOLO
(“GOLO Program™). Id. 9. GOLO Program promotes weight
loss with: 1) dietary modification; 2) regular exercise; and
3) nutraceutical supplementation. /d. § 12. GOLO Program
is offered through GOLO's membership-based website. Id.
14. This website provides members access to health coaching,
member support, and a health library. /d.

As to dietary medication, the GOLO Diet employs a specific,
customized meal plan. Id. § 17. GOLO's website provides
members the opportunity to purchase GOLO Release, which
is GOLO's proprietary supplement. Id. § 14. GOLO Release
contains a proprietary blend of ingredients that work in
conjunction with the GOLO Diet to help manage glucose,
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insulin, and stress, in order to promote weight loss and
minimize muscle loss during the weight loss regimen. /d. § 16.

2. Shanks and HHN

According to the Amended Complaint, “Shanks and HHN
compete with GOLO in the diet and weight-loss industry.”
1d. 9§ 24. Shanks is an entrepreneur and marketer who, either
individually or through one of his companies, owns and
operates websites and internet-based enterprises. Id. q 25.
Shanks specializes in search engine optimization (“SEO”),
which optimizes a website's visibility in search engines. /d. q
27. YouTube videos describe Shanks as an “SEO genius” who
can generate significant amounts of traffic to internet-based
businesses. Id. 9 28.

*2 To further his internet-based business interests, Shanks

formed a series of companies, including HHN. /d. q 30.
The Amended Complaint alleges, on information and belief,
that HHN and Shank's other companies are pass-through
corporations “used primarily as a vehicle for enriching
Shanks personally.” Id. § 31. Shanks, either individually
or through HHN, has purchased and created dozens of
information websites that generate revenue exclusively
through advertising sales. Id. 9 32-33.

3. Supplement Police

SupplementPolice.com is one of the informational websites
that Shanks owns and operates through HHN. Id. § 34.
Supplement Police claims to be a “product review website”
aiming to introduce ‘“honesty and transparency to the
world of online reviews” through “detailed reviews of
popular products” such as nutritional supplements. Id. § 35.
Supplement Police also claims that it provides “intelligent”
reviews of such products from real customers, without any
bias or favoritism. /d. § 36. Supplement Police alleges that it
“doesn't currently accept affiliate income from any company
in exchange for favorable reviews — instead, it makes it money
exclusively from [Google] AdSense revenue.” Id. 9 37.

The Amended Complaint alleges that on information and
belief, Supplement Police's reviews are “predominantly
bogus,” not based on any testing or analysis conducted by
Supplement Police, biased, and designed solely to benefit
Defendants rather than the public. /d. 19 40-42. The Amended
Complaint further alleges on information and belief that
Supplement Police provides significant financial benefits to
and a competitive advantage for Defendants by promoting

and linking to products Defendants are affiliated with,
manufacture, and/or sell. Id. 4 43.

4. SilaLive

Supplement Police provides a positive review of SilaLive
Silica. Id. 9 44. Supplement Police asserts that SilaLive
is a “health supplement combining organic silica and pure
food grade diatomaceous earth designed specifically to health
the human body by safely flushing and eliminating harmful
toxins and excess waste.” Id. 9§ 45. SilaLive can be used to
improve overall health, help “detox,” or kickstart a diet. /d.
Supplement Police gave SilaLive an overall score of 4.6 out
of 5 and asserts that it is clearly a product that works for a lot
of people. 1d.  46.

In its review, Supplement Police provides multiple links to
the SilaLive website, where consumers can purchase the
supplement. I/d. 4 47. Supplement Police readers are not
informed that Shanks and HHN are affiliated with, and
manufacture, distribute, and/or sell SilaLive, and own and/
or operate the SilaLive website. /d. § 48. Rather, Supplement
Police actively hides its association with SilaLive, Shanks,
and HHN. Id. 9 49. The Amended Complaint alleges
that Supplement Police's review of SilaLive contains false
statements, including that SilaLive is “formulated with the
greatest quartz crystals” and that its main ingredient will help
fight common health problems “from the inside,” giving a
healthier more permanent solution that artificial cures cannot
promise. /d. § 50.

5. Supplement Police's GOLO Review
In 2016, Supplement Police published on its website a review
of GOLO Release titled, “GOLO — Insulin Resistance for
Weight Loss?” Id. 4 52.

[T]he GOLO Review inaccurately describes how GOLO
was created, as well as what GOLO “promises,” and falsely
states that:

GOLO's Release Supplement should be taken “30
minutes before a meal” in order to “enjoy health benefits
while also purportedly normalizing your insulin levels”;
and

*3 “Out of all of the ingredients listed [in the Release
Supplement], only Salacia bark has been linked to
reduced diabetes symptoms ... Meanwhile, none of the
other ingredients in Release have been linked to weight
loss or normalized insulin levels.”
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1d. 9 54.

Moreover, “the GOLO Review includes bolded headlines
that pose misleading questions which would cause readers to

doubt GOLO's effectiveness and/or decide not to purchase
GOLO.” Id. § 55.

B. Procedural History

1. Pleadings
On June 2, 2017, GOLO filed its Complaint in the Eastern

District of Pennsylvania. Compl., ECF No. 1. On January
10, 2018, GOLO filed an Amended Complaint in the
Eastern District of Pennsylvania. Am. Compl., ECF No.
18. The Amended Complaint advances three claims against
Defendants.

Count I brings a claim for Unfair Competition and False

Advertising under FIS U.S.C. § 1125 of the Lanham Act
as to GOLO. Id. at 12. GOLO claims that Defendants'
publication of false statements regarding GOLO, praising
SilaLive and other products Defendants are affiliated with,
and directing readers to SilaLive and those other products
constitutes unfair competition and/or false advertising. /d.
GOLO claims that it has been injured as a result of
Defendants' false statements, either by direct diversion of
sales from GOLO to SilaLive and Defendants' other affiliated
products, the costs to GOLO for corrective advertising to
counteract Defendants' misrepresentations, or by a lessening
of the goodwill associated with GOLO's goods and services.
1d. 9 78.

Count II brings an Unfair Competition and False Advertising

Lanham Act claim pursuant to FIS US.C. § 1125 as
to SilaLive and affiliated products, programs, and plans.
This count alleges Defendants made false statements about
SilaLive and Defendants' other affiliated products. Id. at q
82. GOLO claims that it has been injured either by direct
diversion of sales or by a lessening of goodwill. Id. § 85.
In Count III, GOLO brings a claim for trade libel under
“Pennsylvania common law.” Id. 9 88-95. This claim alleges
that Defendants made false statements concerning GOLO. /d.

2. Transfer of Venue
On September 26, 2018, the district court entered an order
to show cause why the case should not be transferred to the

Southern District of California. Order, ECF No. 28. The court
noted that GOLO is a Delaware corporation with its principal
place of business in Delaware, Shanks resides in California,
and HHN is a California corporation with its principal place of
business in California. Moreover, the court stated that GOLO
had not shown that this action has a greater connection to the
Eastern District of Pennslyvania than to any other venue. The
court ordered the parties to show cause why the case should
not be transferred to the Southern District of California, where
Defendants reside.

On October 10, 2018, the district court entered an order
transferring this case to the Southern District of California.
Order, ECF No. 34. The district court noted that under 28
U.S.C. § 1406(a), where venue is improper, a district court
“shall dismiss, or if it be in the interest of justice, transfer
such case to any district or division in which it could have
been brought.” The court found that no Defendant resides in
Pennsylvania and GOLO had not shown that this case has
a greater connection to the Eastern District of Pennsylvania
than to any other venue in the United States. The district
court found that venue was improper in the Eastern District
of Pennsylvania, and transferred this case to the Southern
District of California.

3. Defendants' Motion to Dismiss and Anti-SLAPP

Motion
*4 Defendants have filed two motions that are presently
before the Court. First, Defendants move to dismiss the
Amended Complaint on the basis that it fails to state a claim
for relief. With respect to GOLO's two Lanham Act claims,
Defendants contend that GOLO has failed to plausibly allege
a commercial injury, a false or misleading statement, and
that the review constitutes commercial speech. As to GOLO's
trade libel claim, Defendants assert that GOLO has not
adequately alleged falsity, pecuniary loss, or actual malice.

Defendants also bring a special motion to strike GOLO's
state law trade libel claim pursuant to California's anti-
SLAPP statute. Defendants argue that California's anti-
SLAPP law applies to this case because of California's strong
policy of protecting its residents from lawsuits targeting
speech on matters of public interest. Defendants contend that
GOLO's claim falls within the purview of the anti-SLAPP
law because Defendants' review was published in a public
forum and involved speech on a matter of public interest.
Finally, Defendants contend that GOLO cannot demonstrate
a probability of prevailing on its trade libel claim.
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I1. DISCUSSION

A. Legal Standard

1. Motion to Dismiss under Federal Rule of Civil
Procedure 12(b)(6)
A motion to dismiss under Federal Rule of Civil Procedure
(“Rule”) 12(b)(6) tests the sufficiency of a complaint.
Navarrov. Block,250 F.3d 729, 732 (9th Cir. 2001). Dismissal
is warranted under Rule 12 (b)(6) where the complaint

lacks a cognizable legal theory. F]Roberlson v. Dean Witter
Reynolds, Inc., 749 F.2d 530, 534 (9th Cir. 1984); see also

F:INeitzke v. Williams, 490 U.S. 319, 326 (1989) (“Rule 12(b)
(6) authorizes a court to dismiss a claim on the basis of a
dispositive issue of law.”). Alternatively, a complaint may
be dismissed where it presents a cognizable legal theory yet

fails to plead essential facts under that theory. F:IRobertson,
749 F.2d at 534. While a plaintiff need not give “detailed
factual allegations,” a plaintiff must plead sufficient facts that,
if true, “raise a right to relief above the speculative level.”

F:IBellAtlantic Corp. v. Twombly, 550 U.S. 544, 545 (2007).
“To survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim

to relief that is plausible on its face.” F]Ashcroft v. Igbal,

556 U.S. 662, 678 (2009) (quoting F:lTwombly, 550 U.S. at
547). A claim is facially plausible when the factual allegations
permit “the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” /d. In other
words, “the non—conclusory ‘factual content,” and reasonable
inferences from that content, must be plausibly suggestive

of a claim entitling the plaintiff to relief.” F:lMoss v. U.S.
Secret Serv., 572 F.3d 962, 969 (9th Cir. 2009). “Determining
whether a complaint states a plausible claim for relief will ...
be a context-specific task that requires the reviewing court to

draw on its judicial experience and common sense.” F:llqbal,
556 U.S. at 679.

In reviewing a motion to dismiss under Rule 12(b)(6), the
court must assume the truth of all factual allegations and
must construe all inferences from them in the light most

favorable to the nonmoving party. F:IT hompson v. Davis, 295

F.3d 890, 895 (9th Cir. 2002); F:lCahill v. Liberty Mut. Ins.
Co., 80 F.3d 336, 337-38 (9th Cir. 1996). Legal conclusions,
however, need not be taken as true merely because they are

cast in the form of factual allegations. F:Illeto v. Glock,

Inc., 349 F.3d 1191, 1200 (9th Cir. 2003); F]W Mining
Council v. Watt, 643 F.2d 618, 624 (9th Cir. 1981). When
ruling on a motion to dismiss, the court may consider the
facts alleged in the complaint, documents attached to the
complaint, documents relied upon but not attached to the
complaint when authenticity is not contested, and matters of

which the court takes judicial notice. F:ILee v. Los Angeles,
250 F.3d 668, 688-89 (9th Cir. 2001).

2. Anti-SLAPP Motion

*5 F:ICaliform'a Code of Civil Procedure section 425.16
provides a procedure for a court “to dismiss at an early stage
nonmeritorious litigation meant to chill the valid exercise of
the constitutional rights of freedom of speech and petition

in connection with a public issue.” F:lSz'pple v. Found. for
Nat'l Progress, 71 Cal. App. 4th 226, 235 (1999) (citation
and footnote omitted). This type of nonmeritorious litigation
is referred to under the acronym “SLAPP,” or “Strategic
Lawsuit Against Public Participation.” /d. The archetypal
SLAPP complaint is a “generally meritless suit[ ] brought
by large private interests to deter common citizens from
exercising their political or legal rights or to punish them for

doing so0.” FWilcox v. Superior Ct., 27 Cal. App. 4th 809,
816 (1994) (disapproved on other grounds) (citation omitted).
The anti-SLAPP statute provides:

A cause of action against a person
arising from any act of that person
in furtherance of the person's right
of petition or free speech under the
United States Constitution or the
California Constitution in connection
with a public issue shall be subject
to a special motion to strike, unless
the court determines that there is
a probability that the plaintiff will
prevail on the claim.

F:lCal. Civ. Proc. Code § 425.16(b)(1). F]Section 425.16
thus “allows a court to strike any cause of action that arises
from the defendant's exercise of his or her constitutionally
protected free speech rights or petition for redress of
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grievances.” F]Flatley v. Mauro, 39 Cal. 4th 299, 311-12
(2006).

California's anti-SLAPP statute is available to litigants in

federal court. F:lln re NCAA Student—Athlete Name &
Likeness Licensing Litig., 724 F.3d 1268, 1272 (9th Cir.

2013); see also FBatzel v. Smith, 333 F.3d 1018, 1025-26
(9th Cir. 2003). While F:lsection 425.16 “does not apply

R T

to federal law causes of action,” ” it does apply to “state

law claims that federal courts hear pursuant to their diversity

jurisdiction[.]” F:IHilton v. Hallmark Cards, 599 F.3d 894,
900 n.2, 901 (9th Cir. 2010).

B. Analysis

1. Motion to Dismiss

The Court first turns attention to Defendants' Motion to
Dismiss. In that Motion, Defendants seek dismissal of both of
GOLO's Lanham Act claims and the trade libel claim.

a. GOLO's Lanham Act Claims

The Amended Complaint brings a Lanham Act claim
challenging the GOLO Review, and a claim based on the
SilaLive Review. Under the Lanham Act, a

prima facie case requires a showing
that (1) the defendant made a false
statement either about the plaintiff's or
its own product; (2) the statement was
made in commercial advertisement or
promotion; (3) the statement actually
deceived or had the tendency to
deceive a substantial segment of
its audience; (4) the deception is
material; (5) the defendant caused
its false statement to enter interstate
commerce; and (6) the plaintiff has
been or is likely to be injured as a
result of the false statement, either by
direct diversion of sales from itself to
the defendant, or by a lessening of

goodwill associated with the plaintiff's
product.

F]Newcal Indus., Inc. v. Ikon Office Sol., 513 F.3d 1038, 1052
(9th Cir. 2008) (citation omitted).

1. Actionable Statements

Defendants contend that GOLO has not identified any
actionable statements by Defendants. Defs.' Mem. at 10, ECF
No. 45-1. “To demonstrate falsity within the meaning of the
Lanham Act, a plaintiff may show that the statement was
literally false, either on its face or by necessary implication,
or that the statement was literally true but likely to mislead or

confuse consumers.” F:lSouthland Sod Farms v. Stover Seed
Co., 108 F.3d 1134, 1139 (9th Cir. 1997) (citation omitted).

First, as to the claim based on the GOLO Review, GOLO
responds that the Amended Complaint alleges the GOLO
Review: 1) inaccurately describes how GOLO was created;
2) inaccurately describes that GOLO makes any promises
to consumers; 3) falsely states that GOLO should be taken
30 minutes before a meal in order to enjoy health benefits
while also purportedly normalizing your insulin levels; 4)
claims that out of all the ingredients listed, only Salacia bark
has been linked to reduced diabetes symptoms, and none
of the other ingredients have been linked to weight loss or
normalized insulin levels; and 5) includes headlines that pose
misleading questions which could cause readers to doubt
GOLO's effectiveness and/or decide not to purchase GOLO.
PL.'s Opp. at 16, ECF No. 49.

*6 GOLO asserts that “a line-by-line explanation as to why
these statements are false and misleading is outside the scope
of this Opposition.” P1.'s Opp. at 16. Instead, GOLO points to
the Declaration of Chris Lundin, who is CEO of GOLO, and
asserts that the declaration outlines why the statements are
false and misleading. /d. Courts in this district have concluded
that “a false advertising claim under the Lanham Act that is
‘grounded in’ or ‘sounds in’ fraud must meet the heightened

pleading standards of Rule 9(b).” F:lBobbleheads.com, LLC
v. Wright Bros., Inc., 259 F. Supp. 3d 1087, 1095 (S.D. Cal.
2017). Therefore, the plaintiff is required to “plead the time,
place, and specific content of the false representations, the
identities of the parties to the misrepresentation, and what
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about the statement is claimed to be misleading.” F:ISeoul
Laser Dieboard Sys. Co. v. Serviform, S.r.l., 957 E. Supp. 2d
1189, 1200 (S.D. Cal. 2013) (citation and quotation marks
omitted).

GOLO's reliance on the Lundin Declaration is unavailing.
“In determining the propriety of a Rule 12(b)(6) dismissal,
a court may not look beyond the complaint to a plaintiff's
moving papers, such as a memorandum in opposition to a

defendant's motion to dismiss.” Fchhneider v. Cal. Dep't.
of Corr., 151 F.3d 1194, 1197 n.1 (9th Cir. 1998). However,
“[f]acts raised for the first time in plaintiff's opposition papers
should be considered by the court in determining whether
to grant leave to amend or to dismiss the complaint with or

without prejudice.” F:IBroam v. Bogan, 320 F.3d 1023, 1026
n.2 (9th Cir. 2003).

GOLO does not point the Court specifically to any allegations
in the Amended Complaint that show why any of the
purported statements are false or misleading. The Amended
Complaint alleges that the review “inaccurately describes
how GOLO was created as well as what GOLO ‘promises.” ”’
Am. Compl. § 54, ECF No. 18. But GOLO does not point to
any allegations in the Amended Complaint that explain how
the review specifically described how GOLO was created
and any “promises”, and why such description is false or
misleading. The Amended Complaint also claims that the
review “falsely states” that: 1) “GOLO's Release Supplement
should be taken ‘30 minutes before a meal’ in order to
‘enjoy health benefits while also purportedly normalizing
your insulin levels;” ” and 2) “Out of all of the ingredients
listed [in the Release Supplement], only Salacia bark has been
linked to reduced diabetes symptoms ... Meanwhile, none of
the other ingredients in Release have been linked to weight
loss or normalized insulin levels.” Id. Again, GOLO does
not establish how the Amended Complaint provides sufficient
factual detail to demonstrate the falsity of these statements.

The Amended Complaint also claims that “the GOLO Review
includes bolded headlines that pose misleading questions
which could cause readers to doubt GOLO's effectiveness
and/or decide not to purchase GOLO.” Id. § 55. In a letter
sent by GOLO's counsel to Supplement Police, GOLO alleged
that the questions “GOLO — Insulin Resistance for Weight
Loss?” and “How Does GOLO Claim to Work?” are “clearly
intended to raise doubts in readers' minds, and paint GOLO's
product as a potential sham.” Ex. D to Am. Compl., ECF No.
18. First, it is unlikely that a question could be construed as

an actionable “statement.” Even assuming so, the Amended
Complaint has not pleaded how these two questions would
mislead or confuse customers, rather than simply framing the
issues to be discussed in the review.

Count II of the Amended Complaint advances a Lanham
Act claim “as to SilaLive and affiliated products, programs,
and plans.” Am. Compl. at 13, ECF No. 18. Defendants
contend that as to this claim, GOLO does not explain what
is false or misleading about any of Defendants' statements
regarding SilaLive. Defs.! Mem. at 11, ECF No. 45-1. The
Amended Complaint alleges that Supplement Police's review
of SilaLive contains “false and/or misleading statements
regarding SilaLive, including: that SilaLive is ‘formulated
with the greatest quartz crystals’ and that its main ingredient
‘will help you fight [common health] problems from the
inside and thus give you a healthier, more permanent solution
that artificial cures cannot promise you.” ” Am. Compl. §
50, ECF No. 18. GOLO does not point the Court to any
allegations in the Amended Complaint that demonstrate the
falsity of these statements. GOLO's Lanham Act claims will
be dismissed for failure to state a claim based on this ground.

1i. Commercial Injury

*7 Defendants also argue that GOLO lacks standing under

the Lanham Act because it has not alleged an injury
to a commercial interest in sales or business reputation
proximately caused by the alleged misrepresentations in the
GOLO and SilaLive Reviews.

Under Lexmark, to demonstrate that a cause of action falls
under the Lanham Act, a plaintiff must demonstrate that the
cause of action falls within the “zone of interests” protected

by the Lanham Act. FjLexmark Int'l, Inc. v. Static Control
Components, Inc., 572 U.S. 118, 130 (2014). The zone-of-
interests protects “a more than-usually ‘expan[sive]’ range of

interests.” ”’ F:Ild. at 129-30 (citation omitted).

“[T]o come within the zone of interests in a suit for false
advertising under F§ 1125(a), a plaintiff must allege an

injury to a commercial interest in reputation or sales.” F:Ild.
at 131-32. Second, a plaintiff must demonstrate that its
injuries are proximately caused by violations of the Lanham

Act. Fjld. at 132. Specifically, “a plaintiff suing under

F§ 1125(a) ordinarily must show economic or reputational
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injury flowing directly from the deception wrought by the
defendant's advertising; and that occurs when deception of
consumers causes them to withhold trade from the plaintiff.”

04, at 133,

Defendants assert that Plaintiff has not or cannot allege
any injury to its sales or business reputation proximately
caused by the alleged misrepresentations because SilaLive
is not a weight-loss product and does not compete with
GOLO in the marketplace. As to the GOLO Review, Plaintiff
cannot allege an injury because the GOLO Review does not
mention SilaLive or direct readers to the page hosting the
SilaLive Review; the GOLO Review, contrary to Plaintiff's
assertion, recommends GOLO as a “cost-effective” weight-
loss program; and SilaLive is not a weight loss program
so no consumer looking for GOLO would be diverted into
accepting SilaLive as a substitute.

Defendants' argument that SilaLive is not a direct competitor
because it is not a weight-loss program and does not compete
with GOLO is foreclosed by Lexmark where the Court
rejected the “direct-competitor test” and adopted “zone of

interests” test. FjLexmark, 572 U.S. at 136 (“the direct-
competitor test provides a bright-line rule; but it does so at
the expense of distorting the statutory language”). Defendants
do not argue that the false advertising allegations concerning
SilaLive and GOLO Reviews do not fall within the “zone of
interests” of the Lanham Act.

Here, the Court takes the allegations in the Amended
Complaint as true. The Amended Complaint claims that
Defendants compete with GOLO in the diet and weight-
loss industry. Am. Compl., ECF No. 18 9 24. Supplement
Police, a website operated through HHN, provides product
reviews that are bogus and without any scientific or factual
testing and meant to provide Defendants with a competitive
advantage and financial benefit by promoting their products,
including SilaLive. Id. 4 39-49, 56, 58, 71. SilaLive is a
“health supplement combining organic silica and pure food
grade diatomaceous earth designed specifically to health
the human body by safely flushing and eliminating harmful
toxins and excess waste,” and can be used “to improve our
overall health” or to help detox or kickstart[ ] a diet.” Id.
4 45. As a result, GOLO has been injured as a result of
diverted sales from GOLO to SilaLive and other products
Defendants are affiliated with and/or receive compensation
from and GOLO's cost of corrective advertising to counteract
these misrepresentations and false advertising. Id. 4 78, 85.

These allegations state a claim of “economic or reputational
injury flowing directly from the deception wrought by the
defendant's advertising; and that occurs when deception of
consumers causes them to withhold trade from the plaintiff.”

L exmark, 572 US. at 133,

*8 Additionally, Defendants challenge the claim that the
GOLO Review diverted readers away from the GOLO
diet where the GOLO Review, in fact, recommended the
GOLO diet as a “cost-effective” program. However, on a
motion to dismiss, the Court does not consider facts outside
the complaint but takes the allegations in the Amended
Complaint as true. The Court concludes that the Amended
Complaint alleges an injury subject to the Lanham Act.

iii. Commercial Speech

Finally, Defendants contend that the GOLO Review is not
commercial speech subject to the Lanham Act. Similarly, they
argue that the GOLO Review did not mention SilaLive or
direct readers to the page hosting the SilaLive review so they
have failed to demonstrate that Defendants have a commercial
interest in that product.

The Ninth Circuit has held that “representations constitute
commercial advertising or promotion under the Lanham Act
if they are: 1) commercial speech; 2) by a defendant who is in
commercial competition with plaintiff; 3) for the purpose of
influencing consumers to buy defendant's goods or services.
While the representations need not be made in a ‘classic
advertising campaign,” but may consist instead of more
informal types of ‘promotion,’ the representations 4) must be
disseminated sufficiently to the relevant purchasing public to
constitute ‘advertising’ or ‘promotion’ within that industry.”

FRice v. Fox Broacasting Co., 330 F.3d 1170, 1181 (9th Cir.

2003) (quoting F]eCoastal Abstract Serv. v. First Am. Title
Ins. Co., 173 F.3d 725, 735 (9th Cir. 1999) ).

To determine whether GOLO Review constitutes commercial

speech, the Court considers three factors set forth in F]Bolger
v. Youngs Drug Prods. Corp., 463 U.S. 60, 6667 (1983).
“[Clommercial speech is found where the speech is an
advertisement, the speech refers to a particular product, and

the speaker has an economic motivation.” F]Hunt v. City
of Los Angeles, 638 F.3d 703, 715 (9th Cir. 2011) (citing

F]Bolger, 463 U.S. at 66—67). “Publications have sometimes
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met this requirement.” F]Ariix, LLC v. NutriSearch Corp.,
Case No. 17¢cv320-LAB(BGS), 2018 WL 1456928, at *4

(S.D. Cal. Mar. 23, 2018) (citing F]Semco, Inc.v. Amcast,
Inc., 52 F.3d 108, 112—13 (6th Cir. 1995) (article written for
a trade magazine and “peppered with advertising” for the
defendant company's products was held to be a commercial
promotion) ).

The parties do not dispute that the Lanham Act does not apply
to reviews of consumer products but if a review contains
commercial product promotion, they may fall under the

Lanham Act. See Fjlnterlink Prods. Int'l, Inc. v. F & W
Trading LLC, Civil Action No. 15¢v1340 (MAS)(DEA),2016
WL 1260713 at *8-9 (D.N.J. Mar. 31, 2016) (denying motion
to dismiss based on allegations Defendants manipulated
product reviews by enlisting biased professional reviewers
intended for consumers to rely on them when selecting a
product to purchase).

The Amended Complaint claims that the GOLO Review
contains inaccurate and misleading statements including
“none of the other ingredients in Release have been linked
to weight loss or normalized insulin levels.” Am. Compl.
54, ECF No. 18. It further alleges that the GOLO Review
on Defendants' website is surrounded by advertisements and
links to products and websites unrelated to but, in many cases,
in direct competition with GOLO. /d. § 56. At the bottom
of the GOLO Review, there is an invitation for readers to
“Shop Related Products” with advertisements that link to
four non-GOLO weight-loss supplements available for sale
on Amazon.com. Id. 4 57. Supplement Police is affiliated
with and/or receive commissions or other compensation from
some or all of the products linked to the GOLO Review. /d.
58. The Amended Complaint also complains that Supplement
Police reviews are not based on any scientific or factual
testing. /d. § 40. The reviews are biased and designed solely
for Defendants' benefit and not the public. /d. 99 41-42.
Supplement Police provides a “particularly positive review”
of SilaLive. Id. § 44. The SilaLive Review also provides links
to the SilaLive website where consumers can make purchases.
Id. 9| 47. GOLO has been injured by the loss of sales due
to the diversion of sales from GOLO to SilaLive and other
product programs and the costs for corrective advertising to
counteract Defendants' misrepresentations, and by a lessening
of the goodwill associated with GOLO's goods and services.
1d q78.

*9 Plaintiff has alleged the speech is an advertisement of
competing GOLO products, and Defendants' GOLO Review
containing false representations are meant to discourage
use of GOLO products and turn to products promoted by
Defendants to economically benefit them.

Defendants' citation to GOLO, LLC v. HighYa, LLC, 310
F. Supp. 3d 499 (E.D. Pa. 2018) where the district court
granted the dismissal of the Lanham Act because there
was no allegation that the GOLO reviews were commercial
speech is distinguishable. /d. at 507. In that case, the court
explained it granted dismissal because, inter alia, when the
plaintiff objected to the review, the defendants amended
the review and advised its readers that changes to the
review were made based on additional information provided
by GOLO which the court concluded does not plausibly
support an inference that the review was meant to create an
economic advantage for competing products; and defendants
disclosed a commercial relationship with another fitness
product negating any indication that it was engaged in covert
competition. /d. at 506. Here, in contrast, Plaintiff claims
that Defendants removed the GOLO review after its counsel
sent a cease and desist letter to them with no attempt to
correct any claimed misrepresentations. Am. Compl. 9 66,
67, ECF No. 18. Moreover, Supplement Police does not
disclose the identity of its owners and actively hides its
association with SilaLive. Id. 9 48-49. The district court in
HighYa noted “Plaintiff is correct that liability can arise under
the Lanham Act if websites purporting to offer reviews are in
reality stealth operations intended to disparage a competitor's
product while posing as a neutral third party.” Id. at 505.
Here, Plaintiff has sufficiently alleged that the GOLO Review
constitutes commercial speech subject to the Lanham Act and
the Court DENIES Defendants' motion to dismiss the Lanham
Act causes of action.

b. GOLQ's Trade Libel Claim

GOLO's Amended Complaint advances a claim for trade libel
under “Pennsylvania common law.” Am. Compl. at 14, ECF
No. 18. In cases transferred under § 1406(a), “the law of
the transferee district, including its choice-of-law rules, is
applicable.” Muldoon v. Tropitone Furniture Co., 1 F.3d 964,
967 (9th Cir. 1993). Under California's choice of law rules,
the Court “must first consider whether the two states' laws

actually differ.” F]Amo v. Club Med Inc.,22 F.3d 1464, 1467
(9th Cir. 1994). The parties do not disagree that California and
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Pennsylvania's law on trade libel do not materially differ as to
the requirement of pleading pecuniary loss.

Under California law, “[t]rade libel is an intentional
disparagement of the quality of services or product of a
business that results in pecuniary damage to the plaintiff.”

F:IJ-M Mfg. Co. v. Phillips & Cohen LLP, 247 Cal. App.
4th 87, 97 (2016). “A cause of action for trade libel requires

pleading and showing special damages.” F:lPiping Rock
Partners, Inc. v. David Lerner Associates, Inc., 946 F. Supp.
2d 957,981 (N.D. Cal. 2013).

It is not enough to show a general
decline in ... business resulting from
the falsehood, even where no other
cause for it is apparent; ... it is only
the loss of specific sales that can be
recovered. This means, in the usual
case, that the plaintiff must identify
the particular purchasers who have
refrained from dealing with him, and
specify the transactions of which he

claims to have been deprived.

*10  Branca v. Heal the World Found., No.
CV0907084DMGPLAX, 2010 WL 11460003, at *4 (C.D.

Cal. Apr. 5,2010) (quoting F:lErlich v. Etner, 224 Cal. App.
2d 69, 73-74 (1964) ).

“General allegation of damages is insufficient to properly
plead special damages for trade libel.” Baker v. FirstCom
Music, No. LACV168931VAPJPRX, 2017 WL 9510144, at
*11 (C.D. Cal. July 27, 2017) (quotation marks omitted)
(citing Elec. Waveform Lab Inc. v. Work—Loss Data Inst., LLC,
No. 15-¢cv—-0794-AG, 2015 WL 12684232, at *4 (C.D. Cal.
Aug. 25,2015) ) (finding special damages were insufficiently
pled where plaintiff alleged it “has suffered and continues to
suffer lost profits and damages to its business reputation and

good will”); F]Code Rebel, LLC v. Aqua Connect, Inc., No.
13-cv-4539-RSWL, 2013 WL 5405706, at *5 (C.D. Cal. Sept.
24, 2013) (finding plaintiff failed to plead special damages
with requisite particularity because plaintiff did not allege
“the amount of business it had from the third party prior to
the defendant allegedly making these statements, how much
it had after, or the value of the business™).

In Homeland Housewares, LLC v. Euro-Pro Operating LLC,
the district court concluded that “Plaintiffs cannot satisfy the
special damages requirement for trade libel under California

law.” F]No. CV 14-03954 DDP MANX, 2014 WL 6892141,
at *4 (C.D. Cal. Nov. 5, 2014). Plaintiffs in that case
pleaded that they suffered “lost sales, disruption of business
relationships, loss of market share and of customer goodwill”
and requested $3 million dollars in damages in their prayer
for relief. Id. The court found that these “general statements
of economic loss ... do not sufficiently identify special

damages.” Id.

In Pennsylvania,

Trade libel, also called “injurious falsehood,” consists of
the publication of a disparaging statement concerning the
business of another and is actionable where:

(1) the statement is false; (2) the publisher either intends the
publication to cause pecuniary loss or reasonably should
recognize that publication will result in pecuniary loss; (3)
pecuniary loss does in fact result; and (4) the publisher
either knows that the publication is false or acts in reckless
disregard of its truth or falsity.

F]Maverick Steel Co. v. Dick Corp./Barton Malow, 54 A.3d
352, 354 (Pa. Super. Ct. 2012) (citation omitted).

To state a claim for trade libel under Pennsylvania law,
“a plaintiff must plead special damages.” Synthes, Inc. v.
Emerge Med., Inc., No. CIV.A. 11-1566, 2014 WL 2616824,
at *14 (E.D. Pa. June 11, 2014). “Generally, Pennsylvania law
requires that a plaintiff claiming commercial disparagement
plead damages with considerable specificity, by setting out in
its complaint the names of the customers lost and financial
loss resulting from the tort.” /d. (citation and quotation marks
omitted).

It is ..
to allege either the loss of particular

necessary for the plaintiff

customers by name, or a general
diminution in its business, and
extrinsic facts showing that such
special damages were the natural and
direct result of the false publication.
If the plaintiff desires to predicate its

right to recover damages upon general
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loss of custom, it should ... allege facts
showing an established business, the
amount of sales for a substantial period
preceding the publication, and amount
of sales subsequent to the publication,
facts showing that such loss in sales
were the natural and probable result
of such publication, and facts showing
the plaintiff could not allege the names
of particular customers who withdrew
or withheld their custom.

*11 Id. at *15 (citation omitted).

Moreover, “[u]nder federal pleading requirements, ‘[w]hen
items of special damages are claimed, they shall be

specifically stated.” ” F:Ilsuzu Motors Ltd. v. Consumers
Union of U.S., Inc., 12 F. Supp. 2d 1035, 1047 (C.D. Cal.

1998) (quoting F:IFed. R. Civ. P. 9(g) ! ). “Thus, while the
requirement that plaintiff plead special damages arises from
state law governing a claim for product disparagement, the
requirement that special damages be specifically pleaded

stems from Ferd. R. Civ. P.9(g).” Id. Plaintiffs “should have
alleged facts showing an established business, the amount of
sales for a substantial period preceding the publication, the
amount of sales subsequent to the publication, [and] facts
showing that such loss in sales were the natural and probable
result of such publication[.]” /d.

Here, GOLO has not sufficiently pleaded pecuniary loss.
According to the Amended Complaint, the alleged false
defamatory statements have “severely injured GOLO, in
that they have tended to blacken and besmirch GOLO's
reputation” and “loss of substantial revenue and goodwill.”
Am. Compl. q 71, 92, ECF No. 18. These damages are
conclusory and insufficient to plead special pecuniary loss

under California or Pennsylvania law. 2

Defendants also argue that the trade libel claim fails because
GOLO has not alleged falsity of the representations. Because
the Court ruled above that Plaintiff has failed to allege
false representations on the Lanham causes of action, the
same conclusion applies to the trade libel claim. Thus, the
Court GRANTS Defendants' motion to dismiss the trade libel

claim. >

c. Leave to Amend

In the event the Court grants Defendants' motion to dismiss,
Plaintiff seeks leave of Court to file a Second Amended
Complaint.

Where a motion to dismiss is granted, “leave to amend should
be granted ‘unless the court determines that the allegation
of other facts consistent with the challenged pleading could

not possibly cure the deficiency.” ” F]DeSoto v. Yellow
Freight Sys., Inc., 957 F.2d 655, 658 (9th Cir. 1992) (quoting

F]Schreiber Distrib. Co. v. Serv-Well Furniture Co., 806 F.2d
1393, 1401 (9th Cir. 1986) ). In other words, where leave to
amend would be futile, the Court may deny leave to amend.

See [ Desoro, 957 F2d at 658; [ Schreiber; 806 F.2d at
1401. Here, because Plaintiff can cure the deficiencies in the
Amended Complaint, the Court grants GOLO leave to file

a Second Amended Complaint. See F]De Soto, 957 F.2d at
658.

2. Defendants' Anti-SLAPP Motion
*12 Defendants seek dismissal of the trade libel cause of
action under California's anti-SLAPP statute.

a. Whether California's Anti-SLAPP
Provision Applies in This Case

The parties first disagree as to whether California's Anti-
SLAPP law applies to this action. GOLO filed this case in
the Eastern District of Pennsylvania, and asserts its trade
libel claim under Pennsylvania law. In cases transferred under
§ 1406(a), “the law of the transferee district, including its
choice-of-law rules, is applicable.” Muldoon v. Tropitone
Furniture Co., 1 F.3d 964, 967 (9th Cir. 1993). Under
California's choice of law rules, the Court “must first consider

whether the two states' laws actually differ.” F:IArno V.
Club Med Inc., 22 F.3d 1464, 1467 (9th Cir. 1994). Here,
the parties agree that the anti-SLAPP statutes of California,
Pennsylvania, and Delaware do differ. In Pennsylvania, the
SLAPP statute is limited to communications “to a government
agency relating to enforcement or implementation of an
environmental law or regulation.” 27 Pa. Const. Stat. §
8302(a). The Delaware statute applies to an “action involving
public petition and participation,” which it defines as an
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“action, claim, cross-claim or counterclaim for damages that
is brought by a public applicant or permittee, and is materially
related to any efforts of the defendant to report on, rule on,
challenge or oppose such application or permission.” 10 Del.
C. § 8136(a)(1). It defines “public applicant or permittee”
as “any person who has applied for or obtained a permit,
zoning change, lease, license, certificate or other entitlement
for use or permission to act from any government body.” /d.
§ 8136(a)(4).

“California applies the ‘governmental interest analysis in
resolving choice-of-law issues.” ” Francis v. Wynn Las Vegas,

557 Fed. App'x 662, 664 (9th Cir. 2014) (quoting F:lKearney
v. Salomon Smith Barney, Inc., 39 Cal. 4th 95, 107 (20006) ).
Under this approach, “the court ‘evaluates and compares the
nature and strength of the interest of each jurisdiction in the
application of its own law to determine which state's interest
would be more impaired if its policy were subordinated to the

policy of the other state.” ” Id. (quoting F:lKearney, 39 Cal.
4th at 107-08).

“California has expressed a strong interest in enforcing its
anti-SLAPP law to ‘encourage continued participation in
matters of public significance’ and to protect against ‘a
disturbing increase in lawsuits brought primarily to chill
the valid exercise’ of constitutionally protected speech.”

F:ISarver v. Chartier, 813 F.3d 891, 899 (9th Cir. 2016)

(quoting FjCal. Civ. Proc. Code § 425.16(a) ). “California
would appear to object strongly to the absence of a robust anti-
SLAPP regime.” /d. (finding that “the competing interests
of the states tilt in favor of applying California law,” rather
than New Jersey anti-SLAPP law). On the other hand,
Pennsylvania's or Delaware's interests would be less harmed
by the use of California law.

“Additionally, the ‘state with the “predominant” interest’ in
applying its law ‘normally is the state in which the underlying
conduct occurs,” which would likely be California, as
the ... defendants largely reside and work in” California.

F:IResolute Forest Prod., Inc. v. Greenpeace Int'l, 302 F.
Supp. 3d 1005, 1015 (N.D. Cal. 2017) (applying California's
anti-SLAPP statute under California choice of law analysis).
Similarly, “California has a great interest in determining how

much protection to give California speakers.” Glob. F:lRelief
v. New York Times Co., No. 01 C 8821, 2002 WL 31045394,
at *11 (N.D. Ill. Sept. 11, 2002) (applying California anti-
SLAPP statute to Illinois defamation claim).

*13 For that reason, courts often find that “the place where
the allegedly tortious speech took place and the domicile of
the speaker are central to the choice-of-law analysis on this

issue.” F:IChi v. Loyola Univ. Med. Ctr,, 787 F. Supp. 2d
797, 803 (N.D. Ill. 2011); see also Diamond Ranch Acad.,
Inc. v. Filer, 117 F. Supp. 3d 1313, 1323 (D. Utah 2015).
This is because “[a] state has a strong interest in having
its own anti-SLAPP law applied to the speech of its own
citizens, at least when, as in this case, the speech initiated

within the state's borders.” F:IChi, 787 F. Supp. 2d at 803;
see also Underground Sols., Inc. v. Palermo, 41 F. Supp.
3d 720, 726 (N.D. IIl. 2014) (A speaker's residence” is
“one of the ‘central’ factors to be considered ... because of
a state's acute interest in protecting the speech of its own
citizens, which counsels in favor of applying the anti-SLAPP
statute of a speaker's domicile to his statements.”); Diamond
Ranch, 117 E. Supp. 3d at 1324 (“Ms. Filer's California
residence, California's strong interest in protecting its citizens'
free speech activities, and the court's conclusion that the
record, fairly construed, shows that much of the speech
likely originated in California, all weigh strongly in favor of
applying California's, not Utah's, anti-SLAPP law.”).

In Francis, the plaintiff argued that Nevada's anti-SLAPP
statute, not California's, applied. 557 Fed. App'x. at 664.
The Ninth Circuit found that California's anti-SLAPP statute
applied because California “is both the domicile and selected
forum” of the plaintiff, and also because “apply[ing] Nevada's
law would improperly limit California's expansive defendant-
friendly policy.” Id.

Here, California is not the domicile of the plaintiff. Rather,
GOLO is domiciled in Delaware. This factor seems to weigh
in favor of applying Delaware law. But, looking to the other
factors in Francis, this case was transferred to California,
and in considering the competing interests of both states,
the balance tips in favor of applying California law as
applying Delaware law, “would improperly limit California's
expansive defendant-friendly policy.” Id. Therefore, the
Court applies California's anti-SLAPP statute.

b. First Prong

“A court considering a motion to strike under the anti-

SLAPP statute must engage in a two-part inquiry.” F:le'ndys
Cosmetics, Inc. v. Dakar, 611 F.3d 590, 595 (9th Cir. 2010)
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(citation omitted). “First, the defendant must make a prima
facie showing that the plaintiff's suit arises from an act
in furtherance of the defendant's rights of petition or free
speech.” Id. (citation and quotation marks omitted). An “actin
furtherance of a person's right of petition or free speech under
the United States or California Constitution in connection
with a public issue” includes “any written or oral statement or
writing made in a place open to the public or a public forum

in connection with an issue of public interest.” F:ICal. Civ.
Proc. Code § 425.16(e)(3).

“Web sites accessible to the public ... are ‘public forums’ for

purposes of the anti-SLAPP statute.” FjBarrett v. Rosenthal,
40 Cal. 4th 33, 41 n.4 (2006). Defendants contend that
their speech at issue was “in connection with an issue of
public interest” because GOLO has described its product

EEINT3

as a “leading weight loss and wellness program,” “the top-
searched diet on Google in 2016,” and “endorsed, and
even used by, multiple doctors.” In support of this position,
Defendants rely on Wong v. Jing, where the court reasoned
that a negative review of a dentist's services on the rating
website Yelp.com constituted an issue of public interest
because “consumer information that goes beyond a particular
interaction between the parties and implicates matters of
public concern that can affect many people is generally

deemed to involve an issue of public interest for purposes of

the anti-SLAPP statute.” F:|189 Cal. App. 4th 1354, 1366
(2010).

However, in Wong, the website posting was of public interest
because it dealt with the more general issue of the effects
of dentists' use of certain products, not just a highly critical
opinion of a particular dentist. The court determined that the
review went “beyond parochial issues concerning a private
dispute about particular dental appointments. It implicitly
dealt with the more general issues of the use of nitrous oxide
and [mercury in dental fillings], implied that those substances
should not be used in treating children, and informed readers
that other dentists do not use them. Thus, the review was not
just a highly critical opinion of [the dentist's] performance on
particular occasions; it was also part of a public discussion
and dissemination of information on issues of public interest.”

14, at 1367,

*14 “It is well established that commercial speech that
does nothing but promote a commercial product or service is

not speech protected under the anti-SLAPP statute.” F:IL.A.

Taxi Coop., Inc. v. The Indep. Taxi Owners Ass'n of Los
Angeles, 239 Cal. App. 4th 918, 927 (2015) (finding that
advertisements were not made in connection with a matter of
public interest because they were not about taxicab companies
in general, public transportation, or taxicab licensing and
regulation, but rather were limited to information about a

specific taxicab company). In F:IConsumer Justice Ctr. v.
Trimedica Int'l, Inc., 107 Cal. App. 4th 595, 601 (2003), the
court concluded that speech about a specific product was
not a matter of public interest because the speech was not
about herbal dietary supplements in general, but about the
specific properties and efficacy of a particular product. /d.
Here, Defendants have not shown that the review dealt with
more general issues of weight loss and health, rather than just
a review of GOLO's specific product.

Defendants also cite F]Ariix, LLC v. NutriSearch Corp.,
No. 17CV320-LAB (BGS), 2018 WL 1456928, at *3 (S.D.
Cal. Mar. 23, 2018), for the proposition that “[r]eviews of
commonly-used products fit comfortably within” matters of
public concern. However, in that case, the court addressed the
limits of the Lanham Act, and did not address the scope of an
“issue of public interest” under California anti-SLAPP law.

Finally, Defendants cite FjDuPont Merck Pharm. Co. v.
Superior Ct., 78 Cal. App. 4th 562, 567 (2000), where
the court found the advertising to be an issue of public
interest. The DuPont plaintiffs sued the manufacturer
of a drug Coumadin for disseminating false information
concerning an alternative generic product. The plaintiffs
alleged that “[mJore than 1.8 million Americans have
purchased Coumadin, an anti-coagulant medication, for the
prevention and treatment of blood clots that can lead to
life-threatening conditions such as stroke and pulmonary

embolism.” F]Id. at 567. Based on those facts, the court
concluded that the first prong of the anti-SLAPP statute
had been satisfied, because “[b]oth the number of persons
allegedly affected and the seriousness of the conditions
treated establish the issue as one of public interest.” /d.

Here, Defendants rely heavily on the fact that GOLO was the
top-searched diet on Google in 2016 and a leading weight
loss program. However, the Scott court explicitly disagreed
with the proposition that “simply because a lawsuit affects
a large number of consumers and involves a life-threatening
illness, it will satisfy the public interest requirement of the

statute.” F:IScott v. Metabolife Int'l, Inc., 115 Cal. App. 4th


https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N62492BD137BA11EC81ED9C2786577532&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=786ae96ebc8b490d954fd4a2cbc1ed98&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7fdd00001ca15 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7fdd00001ca15 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I92ccdfa678b711dba10be1078cee05f1&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=786ae96ebc8b490d954fd4a2cbc1ed98&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010688500&pubNum=0004040&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=RP&fi=co_pp_sp_4040_41&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4040_41 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010688500&pubNum=0004040&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=RP&fi=co_pp_sp_4040_41&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4040_41 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I0c243e3cec4311df80558336ea473530&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=786ae96ebc8b490d954fd4a2cbc1ed98&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023637200&pubNum=0004041&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=RP&fi=co_pp_sp_4041_1366&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_1366 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023637200&pubNum=0004041&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=RP&fi=co_pp_sp_4041_1366&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_1366 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I0c243e3cec4311df80558336ea473530&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=786ae96ebc8b490d954fd4a2cbc1ed98&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023637200&pubNum=0004041&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=RP&fi=co_pp_sp_4041_1367&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_1367 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I0aae29f0479a11e58212e4bbedac7c67&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=786ae96ebc8b490d954fd4a2cbc1ed98&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036935155&pubNum=0004041&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=RP&fi=co_pp_sp_4041_927&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_927 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036935155&pubNum=0004041&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=RP&fi=co_pp_sp_4041_927&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_927 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036935155&pubNum=0004041&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=RP&fi=co_pp_sp_4041_927&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_927 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I13310456fabe11d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=786ae96ebc8b490d954fd4a2cbc1ed98&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003239195&pubNum=0004041&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=RP&fi=co_pp_sp_4041_601&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_601 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003239195&pubNum=0004041&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=RP&fi=co_pp_sp_4041_601&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_601 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5726cf6030e711e884b4b523d54ea998&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=786ae96ebc8b490d954fd4a2cbc1ed98&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044154065&pubNum=0000999&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044154065&pubNum=0000999&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044154065&pubNum=0000999&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I9b3f025bfab611d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=786ae96ebc8b490d954fd4a2cbc1ed98&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000061548&pubNum=0004041&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=RP&fi=co_pp_sp_4041_567&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_567 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000061548&pubNum=0004041&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=RP&fi=co_pp_sp_4041_567&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_567 
https://www.westlaw.com/Link/Document/FullText?entityType=bdrug&entityId=I393c5590475111db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 
https://www.westlaw.com/Link/Document/FullText?entityType=bdrug&entityId=I393c5590475111db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 
https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Icac9cf69475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 
https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Iaa9b49b2475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 
https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic33f6c66475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 
https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic33f6c66475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I9b3f025bfab611d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=786ae96ebc8b490d954fd4a2cbc1ed98&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000061548&pubNum=0004041&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=RP&fi=co_pp_sp_4041_567&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_567 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5b7efb75fa7011d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=786ae96ebc8b490d954fd4a2cbc1ed98&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004093694&pubNum=0004041&originatingDoc=I534c7e6029cc11e98335c7ebe72735f9&refType=RP&fi=co_pp_sp_4041_423&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4041_423 

HUD-L-003179-20 07/07/2023 5:23:21 PM Pg 26 of 52 Trans ID: LCV20232032332
GOLO, LLC v. Higher Health Network, LLC, Not Reported in Fed. Supp. (2019)

2019 WL 446251

404, 423 (2004). And in Nagel v. Twin Labs., Inc., the court
found that the list of product ingredients was not in connection
with a public issue, even though the court acknowledged that
“[t]he number of consumers of products containing ephedrine

is at least comparable” to that in DuPont. F:INagel v. Twin
Labs., Inc., 109 Cal. App. 4th 39, 50 (2003). The court further
noted that “while matters of health and weight management
are undeniably of interest to the public, it does not necessarily
follow that all lists of ingredients on labels of food products
or on the manufacturers' Web sites are fully protected from

legal challenges by virtue of F:lsection 425.16.” F:Ild. at
425. In other words, it appears that Nagel stands for the
proposition that that just because GOLO is a “leading weight
loss and wellness program,” that does not necessarily mean
that Defendants' speech about GOLO is an issue of public
interest.

The court in Scott distinguished the nature of the speech in
DuPont from the case before it and from Consumer Justice
Center. In DuPont, “the manufacturer was disseminating
false information about a competing generic product, not

simply its own product.” F]Scott, 115 Cal. App. 4th at 423.
Defendants have not argued that their statements were a
matter of public interest because they related to “a competing”
product, and Defendants have also affirmatively argued that
“SilaLive is not a ‘weight loss product’ that competes directly
with the GOLO Diet.” Reply at 7, ECF No. 52. The Court
concludes that Defendants have failed to present a prima facie
case that the GOLO's suit arises from an act in furtherance of
Defendants' rights of petition or free speech.

c. Second Prong

*15 On the second prong, “once the defendant has made
a prima facie showing, the burden shifts to the plaintiff to
demonstrate a probability of prevailing on the challenged

claims.” F:IMindvs Cosmetics, 611 F.3d at 595. However,
when defendants fail to meet their initial burden, the court

need not consider whether plaintiff has demonstrated a
probability of success before denying a special motion to

strike. FjRouse v. Law Offices of Rory Clark, 465 F. Supp. 2d

1031, 1038 (S.D. Cal. 2007) (citing F]A.F Brown Electrical
Contractor, Inc. v. Rhino Electric Supply, Inc., 137 Cal.

App. 4th 1118, 1129 (2006) ); F]Marlinez v. Metabolife
Int'l, Inc., 113 Cal. App. 4th 181, 193 (2003) (holding that

unless defendants carry their burden at the first step of the
anti-SLAPP analysis to show the suit arises from acts in
furtherance of their protected activity, the court must deny
the motion). In this case, because Defendants' motions can be
resolved at the first step of the anti-SLAPP analysis, the Court
need not address the second step.

Accordingly, the Court DENIES Defendants' special motion
to strike the trade libel cause of action as well as their request
for attorney's fees and costs incurred in defending against this

claim. 4

In its opposition, GOLO seeks attorney's fees and costs if the
motion to strike is denied because the anti-SLAPP motion is

frivolous. FjSection 425.16 provides in relevant part, “[i]f
the court finds that a special motion to strike is frivolous
or is solely intended to cause unnecessary delay, the court
shall award costs and reasonable attorney's fees to a plaintiff

prevailing on the motion, pursuant to Section 128.5.” F:ICal.
Civ. Proc. Code § 425.16(c). Section 128.5 defines frivolous
as “totally and completely without merit or for the sole
purpose of harassing an opposing party.” Cal. Civ. Proc.

Code § 128.5(b)(2); see F]Maore v. Shaw, 116 Cal. App.
4th 182, 200 (2004) (the defendant's conduct in drafting a
termination agreement was a private transaction unconnected
to any “public issue” or “issue of public interest” and “totally
devoid of merit”).

Here, Defendants raised facts and non-frivolous arguments to
support their motion. Product reviews on a website constitute
“public forums” and as demonstrated in the discussion
above, product reviews may also involve an issue of

“public interest.” See F]Cal. Civ. Proc. Code § 425.16(¢)(3);

F:l Wong, 189 Cal. App. 4th at 1366. Defendants' anti-SLAPP
motion was not “totally devoid of merit.” Accordingly, the
Court DENIES Plaintiff's request for attorney's fees and costs
in opposing the motion to strike.

III. CONCLUSION

For the reasons explained above, the Court issues the
following rulings:

1. Defendants' Motion to Dismiss Amended Complaint for
Failure to State a Claim, EFC No. 45, is GRANTED.
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Plaintiff's Amended Complaint is DISMISSED WITHOUT 3.In the. event that Plaintiff wishes to file ?1 Second Amended
PREJUDICE to leave to amend. Complaint, the Second Amended Complaint must be filed no

later than twenty days following the filing of this order.

2. Defendants' Special Motion to Strike Pursuant to FjCal. IT IS SO ORDERED.
Code Civ. Proc. § 425.16, ECF No. 46, and for Attorney's
Fees and Costs are DENIED.

All Citations

Not Reported in Fed. Supp., 2019 WL 446251

Footnotes

FjRuIe 9(g) provides “[i]f an item of special damage is claimed, it must be specifically stated.” F]Fed. R.
Civ. P. 9(g).

2 Defendants also argue that Plaintiff has not sufficiently alleged “actual malice.” The Court declines to address
the adequacy of the actual malice allegation until Plaintiff has filed a second amended complaint and whether
it will seek to assert a trade libel claim under California or Pennsylvania law.

3 In the event Plaintiff seeks to assert claims based on third party user comments on Defendants' website,
Defendants seeks dismissal of any claims pursuant to Section 230 of the Communications Decency Act of

1996, F:|47 U.S.C. § 230(c). In response, Plaintiff agrees that third party user comments on Defendants'

review website immunizes them from liability under FJSection 230; however the exception does not apply if
Defendants manipulated those comments. Plaintiff does not indicate whether it seeks to assert a cause of
action based on these user comments. Because the Amended Complaint does not allege that Defendants
manipulated the user comments, the Defendants' request for dismissal is not ripe and the Court declines to
consider the issue.

4 Because Defendants have not demonstrated the first prong of the anti-SLAPP analysis which defeats their
motion, the Court need not address Plaintiff's additional argument that the commercial speech exemption
under California Code of Civil Procedure section 425.17 applies.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Superior Court of New Jersey, Appellate Division.

HIGHGATE HOTELS, L.P., 6 West 32nd
Street LLC, Republic Midtown Hospitality
LLC, Republic Enterprises LLC, and 17 W
32 Street Owner LLC, Plaintiffs-Appellants,
V.
LIBERTY MUTUAL FIRE INSURANCE COMPANY,
Allianz Global Risks US Insurance Company, American
Guarantee and Liability Insurance Company, Endurance
American Specialty Insurance Company, ACE
American Insurance Company, the Princeton Excess
and Surplus Lines Insurance Company, QBE Specialty
Insurance Company, Mitsui Sumitomo Insurance
Company of America, and Homeland Insurance

Company of New York, Defendants-Respondents.

DOCKET NO. A-0661-21
[
Argued February 27, 2023
[
Decided April 24, 2023

On appeal from the Superior Court of New Jersey, Law
Division, Bergen County, Docket No. L-2318-21.

Attorneys and Law Firms

Bruce D. Greenberg argued the cause for appellants (Lite
DePalma Greenberg & Afanador, LLC, Carella Byrne Cecchi
Olstein Brody & Agnello, PC, Adam J. Gomez (Grant &
Eisenhofer, PA) of the California and Pennsylvania Bar,
admitted pro hac vice, and Jason D. Meyers (Cohen Ziffer
Frenchman & McKenna), attorneys for appellant; Bruce
D. Greenberg, James Edward Cecchi, Caroline F. Bartlett,
Lindsey H. Taylor, Adam J. Gomez, and Jason D. Meyers, on
the briefs).

Elizabeth V. Kniffen (Zelle, LLP) of the Minnesota bar,
admitted pro hac vice, argued the cause for respondents
QBE Specialty Insurance Company and Homeland Insurance
Company of New York (Megan E. Shutte (Zelle, LLP),
Jonathan R. MacBride (Zelle, LLP), and Elizabeth V. Kniffen,

attorneys; Megan E. Shutte, Jonathan R. MacBride, and
Elizabeth V. Kniffen, on the brief).

Brett D. Solberg (DLA Piper, LLP) of the Texas bar, admitted
pro hac vice, argued the cause for respondent Allianz Global
Risks US Insurance Company (Michael D. Hynes, on the
brief).

Rachel Hager, Charles Jesuit (Cozen O'Connor, PC), and
Susan M. Kennedy (Wiggin & Dana, LLP) argued the cause
for respondents Liberty Mutual Fire Insurance Company,
Endurance American Specialty Insurance Company, and
American Guarantee and Liability Insurance Company
(Finazzo Cossolini O'Leary Meola & Hager, LLC, attorneys;
Rachel Hager, Piel A. Lora, Charles Jesuit, and Susan M.
Kennedy, on the joint brief).

Matthew I. Gennaro and Casey A. Boyle argued the cause
for respondents Princeton Excess, Surplus Lines Insurance
Company, and Mitsui Sumitomo Insurance Company of
America (Clyde & Co. US, LLP, attorneys for The Princeton
Excess and Surplus Lines Insurance Company; Riker Danzig
Scherer Hyland & Perretti, LLP, attorneys for Mitsui
Sumitomo Insurance Company of America; Barbara M.
Almeida and Casey A. Boyle, on the joint brief).

Meghan C. Goodwin argued the cause for respondent ACE
American Insurance Company (Clyde & Co. US, LLP,
attorneys, join in the brief of respondent Liberty Mutual Fire
Insurance Company; Daren S. McNally, Barbara M. Almeida,
and Meghan C. Goodwin, on the brief).

Before Judges Mawla and Smith.
Opinion
PER CURIAM

*1 Plaintiffs, hotel property owners, appeal from an
October 5, 2021 order granting defendants’ motion to dismiss

plaintiffs’ amended complaint under Rule 4:6-2(e). 1 Among
other things, plaintiffs contend the trial court erred by
applying New York law in deciding the motion, erred in its
interpretation of the phrase “direct physical loss or damage”
in the master policy coverage provisions, and erred in its
interpretation of various exclusion provisions. We conclude
the trial court improperly applied the choice of law analysis
and that the existence of the COVID-19 virus in the hotel air
or on hotel surfaces does not constitute direct physical loss or
damage to the premises. We affirm in part and reverse in part.
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Plaintiffs, Highgate Hotels, L.P. (Highgate), 6 West 32nd
Street LLC, Republic Midtown Hospitality LLC, Republic
Enterprises LLC, and 17 W 32 St Owner LLC, own and
operate multiple hotels across the country including in
New York, Illinois, Hawaii, Nevada, Massachusetts, and

California.” Plaintiffs purchased an all-risk policy from
defendants, which is characterized in the record as a “program
of commercial property insurance collectively issued by
defendant insurers.” All defendants agreed to indemnify
plaintiffs’ losses on a proportional basis, subject to the
shared terms and conditions set forth in the Master Policy
issued by defendant Liberty Mutual. All defendants, besides
Liberty Mutual, provided excess carrier's policies (the Excess
Policies) which contained additional terms and exclusions.
The policy period was from December 1, 2019 through
October 1, 2020.

The Master Policy “insures against all risk of direct physical
loss or damage to property.” The Master and Excess
Policies included coverage terms addressing loss or damage
related to real and personal property, business interruption-
gross earnings, and extra expense. Each coverage provision
required physical loss or damage to the property to trigger
coverage.

The Master Policy provided $600 million in coverage. The
defendants allocated coverage amongst themselves:

(1) Liberty Mutual- $180 million;
*2 (2) Allianz - $90 million;

(3) American - $90 million;

(4) Endurance - $7.5 million;

(5) ACE - $2.5 million;

(6) Princeton - $20 million;

(7) QBE - $120 million;

(8) Homeland - $60 million;

(9) MSI - $60 million.

Anticipating the possibility of disputes between the parties,
the Master Policy contained a jurisdiction and suit clause
which reads:

In the event of the failure of the
[i]nsurer to pay an amount claimed
to be due hereunder, at the direction
of the [i]nsured, the [i]nsurer will
submit to the jurisdiction of any court
of competent jurisdiction within the
United States and will comply with
all requirements necessary to give
such jurisdiction. All matters arising
hereunder shall be determined in
accordance with the law and practice
of such court.

In March of 2020, each of the states where plaintiffs
conducted hotel operations issued executive orders requiring
the closure of non-essential businesses in response to
the COVID-19 pandemic. However, each executive order
defined hotels as essential businesses which were permitted
to continue operations during the pandemic. Plaintiffs
submitted business interruption claims to defendants alleging
COVID-19 related economic losses. Defendants denied
coverage in letters to the respective plaintiffs.

On June 14, 2021, plaintiffs filed a joint amended
complaint against defendants, asserting claims of declaratory
judgement, breach of contract, bad faith breach of contract
and the duty of good faith and fair dealing. They sought
coverage under several Master Policy provisions, including
the business interruption and extra expense, contingent
business interruption and extra expense, civil authority,
ingress/egress, contagious disease, cancellation of bookings,
and attraction properties provisions.

Plaintiffs alleged surfaces and items in their hotel properties
were physically altered due to COVID-19 contamination,
resulting in physical loss or damage to their properties. In
addition, plaintiffs allege the government orders “impaired
access to the insured properties” and “as a result, plaintiffs
suffered direct physical loss or damage from the ‘inability to

5 9

use the properties insured by the [p]olicy.

On July 26, 2021, Liberty Mutual filed a Rule 4:6-2(e) motion
to dismiss for failure to state a claim, and all defendants
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joined. After oral arguments, the trial court granted the
motions and made findings. The trial court found: New York
law applied; there was no “direct physical loss or damage” to
the property, hence no coverage existed for plaintiffs’ claims;
and if coverage were to be found, plaintiffs were barred by
various exclusion terms. Plaintiffs appealed.

On appeal, plaintiffs argue the trial court erred: applying
New York law in deciding the motion; in its interpretation
of the term “physical loss or damage” in the Master Policy;
in its interpretation of various exclusion terms; and erred by
dismissing claims against certain excess insurers.

IL.

“Choice-of-law determinations present legal questions, which

are subjected to de novo review.” F:IFairfax Fin. Holdings
Ltd. v. S.A.C. Cap. Mgmt., L.L.C., 450 N.J. Super. 1, 33
(App. Div. 2017) (citing Bondi v. Citigroup, Inc., 423 N.J.
Super. 377, 418 (App. Div. 2011), certif. denied, denied, 210
N.J. 478 (2012)). In addressing these issues on appeal, we

owe no special deference to the trial court's interpretation

or application of the law. F:IManalapan Realty, L.P. v. Twp.
Comm. of Manalapan, 140 N.J. 366, 378 (1995).

*3 QOur review of a Rule 4:6-2(e) motion to dismiss for
failure to state a claim upon which relief can be granted
is de novo. Baskin v. P.C. Richard & Son, LLC, 246 N.J.
157, 171 (2021) (citing Dimitrakopoulos v. Borrus, Goldin,
Foley, Vignuolo, Hyman & Stahl, P.C., 237 N.J. 91, 108
(2019)). We “must examine ‘the legal sufficiency of the facts

alleged on the face of the complaint,” giving the plaintiff
the benefit of ‘every reasonable inference of fact.” ” Ibid.
(quoting Dimitrakopoulos, 237 N.J. 91, 107). To determine
the adequacy of a pleading, we must determine “whether a

cause of action is ‘suggested’ by the facts.” F]Printing Mart-

Morristown, 116 N.J. 739, 746 (1989) (quoting FjVelantzas
v. Colgate-Palmolive Co., 109 N.J. 189, 192 (1988)).

A Rule 4:6-2(e) dismissal is typically without prejudice, but
“a dismissal with prejudice is ‘mandated where the factual
allegations are palpably insufficient to support a claim upon
which relief can be granted,” ” Mac Prop. Grp. LLC wv.
Selective Fire & Cas. Ins. Co., 473 N.J. Super. 1, 17 (App.
Div. 2022) (quoting Rieder v. State, 221 N.J. Super. 547, 552

(App. Div. 1987)), or if “discovery will not give rise to such
a claim.” Ibid. (quoting Dimitrakopoulos, 237 N.J. at 107).

III.

A. Choice of Law

Plaintiffs argue the policy's “Jurisdiction and Suit” provision
requires the application of New Jersey law because the
provision requires the insurer to “submit to the jurisdiction”
the insured has chosen. Moreover, plaintiffs argue the trial
court misapplied the choice of law analysis, which, if applied
correctly, would have resulted in a decision on the merits
using New Jersey principles.

Our Supreme Court has held the service of suit clause is read
as “as a consent to jurisdiction by the insurer and a prohibition
against an insurer interfering with a forum initially chosen

by the insured.” F]Chubb Custom Ins. Co. v. Prudential Ins.
Co. of Am., 195 N.J. 231, 244 (2008). However, the Court
declined to find the clause is any “more expansive than that.”

Ibid. Here, the jurisdiction and suit clause, like in Chubb, is
no more than a consent to jurisdiction and does not require the
implementation of New Jersey law simply because plaintiffs
selected New Jersey as the forum.

When a civil action is brought in this state, New Jersey's
choice-of-law jurisprudence determines whether our law or

another state's governs. F:IMcCarrell v. Hoffman-La Roche

Inc., 227 N.J. 569, 583 (2017) (citing FGantes v. Kason
Corp., 145 N.J. 478, 484 (1996)). “The first step in a conflicts
analysis is to decide whether there is an actual conflict
between the laws of the states with interests in the litigation.”

F]Cont'l Ins. Co. v. Honeywell Int'l, Inc., 234 N.J. 23, 46

(2018) (citing F:lP.V. ex rel. T.V. v. Camp Jaycee, 197 N.J.
132, 143 (2008)).

“If there is no actual conflict, then the choice-of-law question
is inconsequential, and the forum state applies its own law to

resolve the disputed issue.” F]Rowe v. Hoffman-La Roche,
Inc., 189 N.J. 615, 621 (2007). “A conflict of law requires
a ‘substantive difference’ between the laws of the interested

states.” F]Cont‘l Ins., 234 N.J. at 46 (quoting DeMarco
v. Stoddard, 223 N.J. 363, 383 (2015)). “A ‘substantive
difference’ is one that ‘is offensive or repugnant to the public


https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I730567702bd211e79eadef7f77b52ba6&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=83bdc8115e034384b30e055c59ec13f6&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041527619&pubNum=0000590&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_590_33&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_33 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041527619&pubNum=0000590&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_590_33&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_33 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041527619&pubNum=0000590&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_590_33&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_33 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026723687&pubNum=0000590&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_590_418&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_418 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026723687&pubNum=0000590&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_590_418&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_418 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000583&cite=210NJ478&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000583&cite=210NJ478&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia1b4aafd355311d9abe5ec754599669c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=83bdc8115e034384b30e055c59ec13f6&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995125522&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_378&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_378 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995125522&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_378&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_378 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005312&cite=NJRSUPTIVR4%3a6-2&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2053562877&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_171&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_171 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2053562877&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_171&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_171 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047699964&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_108&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_108 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047699964&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_108&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_108 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047699964&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_108&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_108 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047699964&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_107&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_107 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3269cf1534cf11d986b0aa9c82c164c0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=83bdc8115e034384b30e055c59ec13f6&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989125482&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_746&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_746 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989125482&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_746&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_746 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I36e3a82434b311d986b0aa9c82c164c0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=83bdc8115e034384b30e055c59ec13f6&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988018024&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_192&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_192 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988018024&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_192&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_192 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005312&cite=NJRSUPTIVR4%3a6-2&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056442740&pubNum=0000590&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_590_17&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_17 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056442740&pubNum=0000590&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_590_17&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_17 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056442740&pubNum=0000590&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_590_17&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_17 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988010828&pubNum=0000590&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_590_552&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_552 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988010828&pubNum=0000590&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_590_552&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_552 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047699964&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_107&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_107 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I9c0eab68437311dd9876f446780b7bdc&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=83bdc8115e034384b30e055c59ec13f6&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016385113&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_244&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_244 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016385113&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_244&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_244 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I383a7c50e2af11e6b27be1b44e7e7e5b&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=83bdc8115e034384b30e055c59ec13f6&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040819478&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_583&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_583 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040819478&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_583&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_583 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ife908ffd362f11d986b0aa9c82c164c0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=83bdc8115e034384b30e055c59ec13f6&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996165838&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_484&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_484 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996165838&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_484&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_484 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic56dce107a2011e881e3e57c1f40e5c7&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=83bdc8115e034384b30e055c59ec13f6&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044822558&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_46&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_46 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044822558&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_46&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_46 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I08ef9152c2da11ddb5cbad29a280d47c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=83bdc8115e034384b30e055c59ec13f6&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017591779&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_143&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_143 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017591779&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_143&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_143 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I4f97d3bcddde11dbafc6849dc347959a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=83bdc8115e034384b30e055c59ec13f6&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011809219&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_621&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_621 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011809219&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_621&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_621 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic56dce107a2011e881e3e57c1f40e5c7&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=83bdc8115e034384b30e055c59ec13f6&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044822558&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_46&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_46 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037711747&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_383&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_383 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037711747&pubNum=0000583&originatingDoc=I1cfdc490e2be11ed91dce8e104b7d666&refType=RP&fi=co_pp_sp_583_383&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_383 

HUD-L-003179-20 07/07/2023 5:23:21 PM Pg 32 of 52 Trans ID: LCV20232032332
Highgate Hotels, L.P. v. Liberty Mutual Fire Insurance Company, Not Reported in Atl....

2023 WL 3047460

policy of this State.” ” Ibid. (quoting DeMarco, 223 N.J. at
383). If there is a conflict, the second step requires courts
to determine the state with the “most significant connections
with[ ] the issues raised or the parties and the transaction.”

F:ILonza, Inc. v. The Hartford Acc. and Indem. Co., 359

N.J. Super. 333, 342 (App. Div. 2003)(citing FVeazey V.
Doremus, 103 N.J. 244, 247-49 (1986)).

*4 Here, the trial court did not analyze whether there was a
substantive difference between New York and New Jersey's
laws, effectively skipping the first step. Instead, the court
began its analysis with the second step, concluding “New
York has the most significant connection to this dispute and,
therefore, New York law applies.”

Our review of relevant New York and New Jersey law reveals
no conflict in their treatment of what constitutes “physical
loss of or damage to” property. New York law states:

[Wlhere a policy specifically states that coverage is
triggered only where there is “direct physical loss or
damage” to the insured property, the policy holder's
inability to fully use its premises as intended because of
COVID-19, without any actual, discernable, quantifiable
change constituting “physical” difference to the property
from what it was before exposure to the virus, fails to state
a cause of action for a covered loss.

[Consol. Rest. Operations, Inc. v Westport Ins. Corp., 205
A.D.3d 76, 78 (1st Dept 2022).]

Similarly, New Jersey law states:

The term [“direct physical loss of or damage to”] was
not so confusing that average policyholders ... could not
understand that coverage extended only to instances where
the insured property has suffered a detrimental physical
alteration of some kind, or there was a physical loss of the
insured property.

[Mac Property, 473 N.J. Super. at 22.]

Both states require an actual physical alteration to the
structure to trigger coverage. Since there is no fundamental
difference in New York and New Jersey's laws regarding the
interpretation of the phrase “physical loss or damage to,”

the choice of law question is “inconsequential,” F:IRowe,
189 N.J. at 621, and we need not reach the “significant
connection” analysis. The trial court erred when it engaged in

the significant connection inquiry, and it should have applied
New Jersey law in deciding defendants’ motion to dismiss.

B. Insurance Coverage

On the merits, plaintiffs argue the trial court erred in granting
defendants’ motions to dismiss. Plaintiffs contend they
suffered a covered loss or damage because the COVID-19
virus contaminated their properties.

Plaintiff's arguments are similar to those of the claimants in
Mac Property. 473 N.J. Super. at 18. There, several businesses
sought insurance coverage for lost business based on policies,
which contained the language “direct physical loss of or
damage to covered property” after the Governor's COVID-19
executive orders required non-essential businesses to close.
473 N.J. Super. at 12-16. We rejected their theory, holding the
term “direct physical loss of or damage to” was not confusing,
and instead understandable as applying where there was a
physical alteration or loss of the insured property Id. at 21-22.

While New Jersey has “adopted a broad notion of the term
‘physical[,]” ” when the word is paired with another term,
the resulting phrase means “ ‘detrimental alteration[ ],” or
‘damage or harm to the physical condition of a thing.” ”

Id. at 20 (second alteration in original) (quoting ij
Animal Health Corp. v. Nat'l Union of Fire Ins. Co., 446
N.J. Super. 419, 437-38 (App. Div. 2016)). In Mac Property,
we found it significant there was no damage to any of the
equipment or property of the businesses. Id. at 23. In addition,
we declined to adopt the notion that use of the words “loss”
and “damage” required a distinction. Id. at 26. We also found
the distinction argued by the claimants in that case to be
“irrelevant ... because the contention ‘ignore[d]’ the fact that
the relevant coverage provisions provided that ‘the loss itself
must be a “direct physical” loss, clearly requiring a direct,
physical deprivation of possession.” ” Id. at 26 (alteration in

original) (citing F:lVerveine Corp. v. Strathmore Ins. Co., 184
N.E.3d 1266, 1277 (Mass. 2022)).

*5 The presence of the COVID-19 virus in the properties’
air and surfaces did not physically alter the physical structure
such that it qualifies as a direct physical loss of or damage
to the properties. “The mere presence of the virus on
surfaces [does] not physically alter the property, nor [does]
the existence of airborne particles carrying the virus.” Mac

Property, 473 N.J. Super. at 24 (quoting FjSandy Point
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2023 WL 3047460

Dental, P.C. v. Cincinnati Ins. Co., 20 F.4th 327, 337 (7th Cir.
2021)).

The record is devoid of any evidence pointing to damage to
equipment or property on- or off-site that caused plaintiffs
to lose their physical capacity to operate, and there was no
physical alteration that made the hotels too dangerous to
enter. We note that, without exception, the states’ executive
orders designated hotels as essential business. The essential
business designation distinguishes plaintiff hotel owners from
the plaintiffs in Mac Property.

Plaintiffs also contend the trial court erred in deciding they
were excluded from coverage due to the various exclusion

terms in the Master and Excess Policies. > Because plaintiffs’
failed to establish direct physical loss or damage to their
premises, there was no coverage. Consequently, we need not
reach plaintiffs’ remaining points on appeal.

Affirmed.

All Citations

Not Reported in Atl. Rptr., 2023 WL 3047460

Footnotes

1 The following defendants were dismissed with prejudice: ACE American Insurance Company (ACE);
American Guarantee & Liability Insurance Company (American); Allianz Global Risks US Insurance Company
(Allianz); Homeland Insurance Company of New York (Homeland); Mitsui Sumitomo Insurance Company of
America (MSI); The Princeton Excess and Surplus Lines Insurance Company (Princeton); QBE Specialty
Insurance Company (QBE). In regard to defendants Endurance Specialty Insurance Company (Endurance)
and Liberty Mutual Fire Insurance Company (Liberty Mutual) the trial court dismissed Counts X and XI for
declaratory judgment and breach of contract without prejudice, and all other counts were dismissed with

prejudice.

2 Highgate Hotels filed the original complaint on April 6, 2021. This appeal considers only the amended
complaint, filed June 14, 2021, which incorporates Highgate and the remaining plaintiffs.

3 Plaintiffs contend the exclusions in the Master and Excess Policies either did not apply or were sufficiently
ambiguous to survive defendants motion to dismiss. They included: the contamination clause in the Master
Policy; the pollution exclusion in Allianz's policy; the biological, chemical, or nuclear exclusion in ACE's policy;
the biological hazards exclusion in QBE's policy; and the fungus, wet rot, dry rot, virus and bacteria exclusion
in Homeland's policy. Because we find no coverage, we do not reach this question.

End of Document
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Only the Westlaw citation is currently available.
NOT FOR PUBLICATION
United States District Court, D. New Jersey.

Re: JOAQUIN
V.
LONSTEIN LAW OFFICE, P.C., et al.

Civil Action No. 15-8194 (MAS) (DEA)
|
Signed 06/27/2017

Attorneys and Law Firms

Andrew Wei Li, Henry Paul Wolfe, The Wolf Law Firm, LLC,
North Brunswick, NJ, for Joaquin.

Jeffrey Spiegel, Peter Thomas Shapiro, Lewis Brisbois
Bisgaard & Smith, Michael J. Sullivan, Glen Austin
Sproviero, Ellenoff Grossman & Schole LLP, New York, NY,
for Directv Group Holdings, Inc. et al.

LETTER OPINION
Michael A. Shipp, United States District Judge

*1 Dear Counsel:

This matter comes before the Court on Motions to Dismiss
filed by Defendants Lonstein Law Office, P.C., Julie Cohen
Lonstein, and Wayne Lonstein (collectively, the “Lonstein
Defendants”) (ECF No. 62), and Signal Auditing, Inc. and
Steven Levine (collectively, the “Signal Defendants”) (the
Lonstein Defendants and the Signal Defendants, collectively
“Defendants”) (ECF No. 68). Defendants also filed Motions
to Strike Exhibit A of the Second Amended Complaint and
Motions to Stay Discovery. (ECF Nos. 62, 68.) Plaintiff
Angela Joaquin (“Plaintitff”) filed opposition (ECF No. 69)
and Defendants replied (ECF Nos. 70, 71). Additionally,
Plaintiff submitted correspondence objecting to a portion of
the Lonstein Defendants' Reply Brief (ECF No. 73) and the
Lonstein Defendants filed correspondence in response (ECF
No. 74). Upon the Court's request, Plaintiff filed a sur-reply
brief solely concerning the Noerr—Pennington Doctrine. (ECF
No. 78.) The Court has reviewed the parties' submissions
and decides the matter without oral argument pursuant to
Local Civil Rule 78.1. After careful consideration of the

submissions, Defendants' Motions are GRANTED in part and
DENIED in part. |

Plaintiff's Second Amended Complaint consists of two
counts: (1) violation of the Consumer Fraud Act (“CFA”),

F]N.J.S.A. 56:8-2; and (2) violation of the New Jersey
Racketeer Influenced and Corrupt Organizations Act (“NJ
RICO”), N.J.S.A. 2C:41-2. With respect to Count One, the
Court agrees with Defendants that Plaintiff has failed to plead
a viable CFA claim. “Under the CFA, ‘[t]he misrepresentation
has to be one which is material to the transaction ... made

to induce the buyer to make the purchase.” ” F]Depolink
Court Reporting & Litig. Support Servs. v. Rochman, 64
A.3d 579, 587 (N.J. Super. Ct. App. Div. 2013) (alteration

in original) (quoting F]Gennari v. Weichert Co. Realtors,
691 A.2d 350, 366 (N.J. 1997)). Here, Plaintiff fails to allege
that Defendants' purported misrepresentations were made to
induce Plaintiff to subscribe to DIRECTV.

Plaintiff argues the general proposition that the CFA applies
to “post-sale conduct.” (Pl's Oppm Br. 11-13, ECF No.
69.) The CFA only applies to certain types of post-sale
conduct, however, and Plaintiff fails to offer any analysis as
to why the specific post-sale conduct alleged in the Second
Amended Complaint is subject to the CFA. Significantly,
under New Jersey law, “the CFA is inapplicable to [a] ... claim
against [a] collection agency [where] any misrepresentations
by the collection agency, even if made, were not in
connection with the sale of merchandise to [the] [claimant].”

FDepolink, 64 A3d at 587-88. Accordingly, “[d]ebt
collection activities on behalf of a third party who may have
sold merchandise” does not give rise to liability under the

CFA. F:Ild. at 588. This District has similarly determined that
correspondence threatening suit and fraudulently accusing
a plaintiff of violating licensing rights does not involve a

sale of merchandise as required under the CFA. F]Joe Hand
Promotions, Inc. v. Mills, 567 F. Supp. 2d 719, 723-26 (D.N.J.
2008). Here, Defendants' allegedly fraudulent attempts to
collect for unpaid subscription fees were conducted on behalf
of a third party—DIRECTV—and did not involve the sale
of merchandise to Plaintiff. The Court, accordingly, grants
Defendants' Motions to Dismiss with respect to Count One.

*2 On the other hand, the Court agrees with Plaintiff
with respect to Count Two, and finds that Plaintiff has
adequately pled a claim under NJ RICO. As outlined in
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Plaintiffs Opposition Brief, the Court notes the differences
between the New Jersey and Federal RICO statutes, namely
the more liberal construction under New Jersey law. See New
Jersey v. Ball, 661 A.2d 251 257-71 (N.J. 1995). In light
of the parties' arguments, the Court finds that Plaintiff has
adequately pled Count Two under the heightened pleading

standard set forth under I~ Federal Rule of Civil Procedure
9(b). Additionally, based on the parties' limited briefing on the
issue of standing, the Court finds that Plaintiff has adequately

established standing under NJ RICO. See |~ Desmond v.
Siegel, No. 10-5562, 2012 WL 3228681, at *7-8 (D.N.J.
Aug. 6,2012).

The Court further considered the applicability of the Noerr—
Pennington Doctrine, which was first raised in the Lonstein
Defendants' Reply Brief. (Lonstein Defs.! Reply Br. 11—
13, ECF No. 70.) Upon review of the parties' limited
briefing on the issue, the Court finds that Defendants
have not adequately demonstrated the applicability of the

Noerr—Pennington Doctrine. 2 Accordingly, the Court denies
Defendants' Motions to Dismiss with respect to Count Two.

With regard to Defendants' Motions to Strike, Rule 12(f)
of the Federal Rules of Civil Procedure permits the Court
to “strike from a pleading ... any redundant, immaterial,
impertinent, or scandalous matter.” Defendants argue that
Exhibit A to the Second Amended Complaint is irrelevant
to the present case. (Lonstein Defs.! Moving Br. 22—
23, ECF No. 62-6; Signal Defs. Moving Br. 13-14,
ECF No. 68-1.) Exhibit A is a declaration by Craig
Spencer, who owns a company that installs DIRECTV
equipment and signs residential and commercial consumers
to DIRECTV subscriptions. (Second Am. Compl., Ex. A,
ECF No. 59.) According to Craig Spencer's declaration,

which was originally submitted in a separate litigation
involving different subscribers from the instant action,
Julie Lonstein engaged in improper conduct in a similar
dispute. (/d.) Specifically, this other dispute also involved the
false identification of a business owner as an unauthorized
commercial user of DIRECTV's services. (Id.)

Motions to strike are “not favored and usually will be
denied unless the allegations have no possible relation to the
controversy and may cause prejudice to one of the parties.”

Tonka Corp. v. Rose Art Indus., Inc., 836 F. Supp. 200,217
(D.N.J. 1993) (citation omitted). The Court has “considerable
discretion” in deciding a Rule 12(f) motion. /d. Upon review
of Exhibit A to the Second Amended Complaint, the Court
denies Defendants' Motion to Strike.
Defendants' Motions to
Stay Discovery. Defendants argue that upon dismissal of
the Second Amended Complaint, the Court should stay
discovery. (Lonstein Defs.! Moving Br. 23-24; Signal Defs.'

Finally, the Court considers

Moving Br. 14.) Because Count Two survives Defendants'
Motions to Dismiss, the Court denies Defendants' Motions to
Stay Discovery.

*3  Accordingly, for the foregoing reasons, the Court
GRANTS Defendants' Motions to Dismiss with respect to
Count One and DENIES Defendants' Motions to Dismiss as
to Count Two. Additionally, the Court DENIES Defendants'
Motions to Strike and DENIES Defendants' Motions to Stay
Discovery.

All Citations

Not Reported in Fed. Supp., 2017 WL 2784708

Footnotes
1 The Court set forth the facts of this case in a prior Memorandum Opinion (ECF No 39) and will not do so here.
2 The Signal Defendants did not raise the Noerr—Pennington Doctrine and the Lonstein Defendants raised

the issue for the first time in their Reply Brief. In the Reply Brief, the Lonstein Defendants provided limited
analysis that primarily relied on Ninth Circuit precedent for the proposition that attorney demand letters are
subject to immunity. (See Lonstein Defs.' Reply Br. 11-13.) In her Sur—Reply Brief, Plaintiff submitted contrary
precedent in other Circuits and also argued that the sham exception applies to her claims. (Pl.'s Sur—Reply
Br. 2-12, ECF No. 78.) The Lonstein Defendants, however, never discussed the sham exception doctrine
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and did not have the opportunity to respond due to their failure to raise the Noerr—Pennington Doctrine in
their moving papers.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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2015 WL 3965608
NOT FOR PUBLICATION
United States District Court, D. New Jersey.

Scott MILLER, on behalf of himself and
all others similarly situated, Plaintiff,
V.

SAMSUNG ELECTRONICS
AMERICA, INC., Defendant.

Civil Action No. 14-4076.
[
Filed June 29, 2015.

OPINION AND ORDER
SALAS, District Judge.

*1 Plaintiff Scott Miller (“Plaintiff”) brings this action
on behalf of himself and similarly situated individuals,
alleging misrepresentations relating to Samsung's Series
3 Chromebook laptop (the “Chromebook™). (D.E. No.
15 (“Am.Compl.”)). Before the Court is a motion to
dismiss under Federal Rule of Civil Procedure 12(b)(6) by
Defendant Samsung Electronics America, Inc. (“Samsung”
or “Defendant”). (D.E. No. 16). The Court has considered
the parties' submissions and decides the matter without oral
argument pursuant to Federal Rule of Civil Procedure 78(b).
For the reasons below, the Court grants in part and denies in
part Samsung's motion to dismiss.

I. JURISDICTION AND VENUE

The Court has subject matter jurisdiction pursuant to F:I28
U.S.C. § 1332(d)(2)(a) because this is a putative class action
in which the amount in controversy exceeds five million
dollars (exclusive of interests and costs) and at least one
defendant and one proposed class member are citizens of

different states. Venue is proper pursuant to F:|28 U.S.C.
§ 1391(b)(1) because Samsung's corporate headquarters is
located in this district.

II. FACTUAL BACKGROUND AND PROCEDURAL
HISTORY

Plaintiff is a Florida resident who purchased a Chromebook
on August 15, 2013. (Am.Compl.qy 1, 38). Samsung is a
New York corporation, with its principal place of business in
New Jersey. (Id. § 2). Samsung “advertises, markets, sells, or
offers for sale a variety of consumer electronics,” including
the Chromebook. (/d.  3).

Plaintiff alleges that “Samsung specifically marketed,
advertised and represented to consumers that its Series
3 Chromebook has a Universal Serial Bus (“USB”) 3.0
‘SuperSpeed’ port” even though the Chromebook does not
in fact have that port. (/d. at 2). Plaintiff alleges that, as
a result, the Chromebook “is incapable of achieving data
transfer speeds anywhere near the speeds required by the USB
3.0 specification.” (Id.).

According to Plaintiff, the USB specification “was developed
by a number of companies that collectively formed the USB
Implementers Forum, Inc. (“Implementers Forum”), a non-
profit corporation organized for the purposes of developing
and distributing specifications and other documents that
augment, enhance, or extend the USB specification.” (/d.
14). The Implementers Forum released the original USB 1.0
specification in 1996, which included two data transmission
modes: “Low—Bandwidth” and “Full-Bandwidth.” (/d. q 15).
The USB 2.0 specification, released in 2000, added a third
data transmission mode: “Hi—Speed.” (/d. § 16).

In 2008, the Implementers Forum released the current USB
3.0 specification, which added a fourth data transmission
mode: “SuperSpeed.” (Id. § 17). The term “SuperSpeed” is
defined by the USB 3.0 specification as “USB operation

at 5 Gbps.”1 (Id.). According to Plaintiff, the USB 3.0
specification requires that USB 3.0 ports for personal
computers like the Chromebook “be capable of transferring
data at rates corresponding to all four data transfer modes,
including SuperSpeed.” (Id. Y 18). Products that comply
with the USB 3.0 specification are permitted to display the
Implementer Forum's copyrighted SuperSpeed Trident logo.
(ld. 4 20).

*2  Plaintiff alleges that Samsung advertises that the
Chromebook has a USB 3.0 port in various places, including
Samsung's website, the Chromebook specifications, the
Chromebook User Guide, and the Chromebook packaging.
(Id. 9 9 22-25). He further alleges that Samsung advertises
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that the Chromebook contains a USB 3.0 port by displaying
the SuperSpeed USB Trident logo on its website and
the Chromebook itself. (/d. ] 25-26). Plaintiff alleges
that Samsung's representations are made to retailers and
consumers. (Id. 7 29-32).

Plaintiff purchased the Chromebook in August 2013 from a
Best Buy store in Lakeland, Florida. (/d. 4 38). He alleges that
he relied on Samsung's representations that the Chromebook
included a SuperSpeed USB 3.0 port when making his
purchase. (/d. 9 35-38).

Following his purchase and use of the Chromebook, Plaintiff
allegedly discovered that “the Chromebook's purported
SuperSpeed port is incapable of achieving the data transfer
rates required by the USB 3.0 specification.” (Id. q 39).
Rather, he alleges that “he discovered that the purported
SuperSpeed port transfers data at only about 124 Mbit/
s-far below the 5 Gbps speed required by the USB 3.0
specification, and even far below the “Hi—Speed” mode
required by the USB 2.0 specification.” (Id.).

Plaintiff alleges that he later discovered that other customers
had complained about the same problem with their
Chromebooks. (/d . § 41). He further alleges that he verified
his discovery about the transfer speed using an investigator
who conducted numerous tests on a different Series 3
Chromebook. (/d. 4 43-51).

Plaintiff filed his original Complaint in this action on
June 26, 2014. (D.E. No. 1, Compl.). Samsung moved to
dismiss on September 5, 2014, (D.E. No. 8), and Plaintiff
subsequently filed an Amended Complaint on October 22,
2014. (Am.Compl.). Samsung moved again to dismiss on
November 21, 2014. (D.E. No. 16). Plaintiff opposed the
motion to dismiss on January 28, 2015, (D.E. No. 21), and
Samsung replied on February 27, 2015, (D.E. No. 25).

Plaintiff's Amended Complaint alleges seven causes of
action: (1) violation of the New Jersey Consumer Fraud

Act (“NJCFA”), FJN.J.S.A. § 56:8-1 et seq., and in the
alternative, the Florida Deceptive and Unfair Trade Practices
Act (“FDUTPA”), Fla. Stat. § 501.201 et seq. and Florida's
misleading advertising statute, Fla. Stat. § 817.41; (2)
violation of the New Jersey Truth in Consumer Contract,
Warranty and Notice Act (“TCCWNA”), N.J.S.A. § 56:12—
14 et seq.,; (3) common law fraud and misrepresentation; (4)
breach of implied warranties in violation of N.J.S.A. § 12A:2—
314 et seq ., and in the alternative, Fla. Stat. § 672.314 et seq.,

(5) declaratory judgment under N.J.S.A. § 2A:16-51 et seq.,
and in the alternative, Fla. Stat. § 86.011 et seq., (6) breach of
express warranty in violation of N.J.S.A. § 12A:2-313, and in
the alternative, Fla. Stat. § 672.313(b); and (7) equitable class
relief pursuant to Federal Rule of Civil Procedure 23(b)(2).

I11. STANDARD OF REVIEW

*3 Federal Rule of Civil Procedure 8(a)(2) requires a
complaint to set forth “a short and plain statement of the claim
showing that the pleader is entitled to relief.” Fed.R.Civ.P.
8(a)(2). The pleading standard announced by Rule 8 does
not require detailed factual allegations; however, it demands
“more than an unadorned, the-defendant-unlawfully-harmed-

me accusation.” F]Ashcmﬁ v. Igbal, 556 U.S. 662, 678, 129
S.Ct. 1937, 173 L.Ed.2d 868 (2009) (citations omitted). In
addition, the plaintiff's short and plain statement of the claim
must “give the defendant fair notice of what the ... claim is

and the grounds upon which it rests ....* F]Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 545, 127 S.Ct. 1955, 167 L.Ed.2d

929 (2007) (quoting FConley v. Gibson, 355U.S. 41,47,78
S.Ct. 99, 2 L.Ed.2d 80 (1957)).

For a complaint to survive dismissal, it “must contain
sufficient factual matter, accepted as true, to ‘state a claim to

relief that is plausible on its face.” F:llqbal, 556 U.S. at 678

(quoting Fijombly, 550 U.S. at 570). “A claim has facial
plausibility when the pleaded factual content allows the court
to draw the reasonable inference that the defendant is liable

for the misconduct alleged.” Fjld. at 678 (citing F:l Twombly,
550 U.S. at 556). “The plausibility standard is not akin to a
‘probability requirement,” but it asks for more than a sheer
possibility that a defendant has acted unlawfully.” /d. (citation
omitted).

In evaluating the sufficiency of a complaint, a court must
accept all well-pleaded factual allegations contained in the
complaint as true and draw all reasonable inferences in

favor of the non-moving party. See F]Phillips v. Cnty. of
Allegheny, 515 F.3d 224, 234 (3d Cir.2008). But “the tenet
that a court must accept as true all of the allegations contained
in a complaint is inapplicable to legal conclusions” and “[a]
pleading that offers ‘labels and conclusions' or ‘a formulaic

LT3

recitation of the elements of a cause of action will not do.

F]Iqbal, 556 U.S. at 678 (quoting F:ITwombly, 550 U.S. at
5595).
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Finally, “if a complaint is subject to a Rule 12(b)(6) dismissal,
a district court must permit a curative amendment unless such

an amendment would be inequitable or futile.” F]Phillips,
515 F.3d at 245.

IV. DISCUSSON

A. Plaintiff's Standing to Assert Violations of New

Jersey Law
Defendant argues that Plaintiff “lacks constitutional standing
to assert claims under New Jersey laws” because “Plaintiff
does not claim to reside in New Jersey or claim to have
suffered any injury in New Jersey.” (D.E. No. 25, Reply
Memorandum of Law in Support of Defendant Samsung
Electronics America, Inc.'s Motion to Dismiss the First
Amended Class Action Complaint (“Def.Rep.Br.”) at 3; D.E.
No. 16-1, Memorandum of Law in Support of Defendant
Samsung Electronics America, Inc.'s Motion to Dismiss the
First Amended Class Action Complaint (“Def.Mov.Br.”) at
7). However, the question of whether an injured Plaintiff
can bring a claim under the laws of a state in which he
does not reside is not a question of Article III constitutional
standing, but rather a non-jurisdictional question of statutory

standing. See F:lln re Processed Egg Prods. Antitrust Litig.,
851 F.Supp.2d 867, 886 (E.D.Pa.2012) (holding plaintiffs
may have lacked statutory standing to recover under out-of-
state statutes, but met Article III requirement “to establish a
justiciable case or controversy within the jurisdiction of the
federal courts™).

*4 Article III standing merely requires that a plaintiff (1)
suffered an injury in fact, (2) that is “fairly traceable” to
the actions of the defendant, and (3) that is redressable by

a favorable decision. F]Lujan v. Defenders of Wildlife, 504
U.S. 555, 560-61, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992).
The Supreme Court's standing cases “confirm that a plaintiff
must demonstrate standing for each claim he seeks to press .”

F:IDainleerChrysler Corp. v. Cuno, 547 U.S. 332, 335, 352,
126 S.Ct. 1854, 164 L.Ed.2d 589 (2006). The class-action
nature of a suit “adds nothing to the question of standing, for
even named plaintiffs who represent a class ‘must allege and
show that they personally have been injured, not that injury
has been suffered by other, unidentified members of the class
to which they belong and which they purport to represent.’

« F:ISimon v. E. Kentucky Welfare Rights Org., 426 U.S. 26,

40,96 S.Ct. 1917, 48 L.Ed.2d 450 (1976) (quoting I Warth
v. Seldin, 422 U.S. 490, 502, 95 S.Ct. 2197, 45 L.Ed.2d 343
(1975)).

Samsung has not argued that Plaintiff failed to meet any of the
above requirements. Rather, it argues that “because Plaintiff
does not claim to reside in New Jersey or claim to have
suffered injury in New Jersey, he lacks constitutional standing
to assert claims under New Jersey laws.” (Def. Opp. Br. at 7).
Because Plaintiff has Article III standing, the Court declines
to dismiss Plaintiff's New Jersey claims on this ground.

B. State Fraud Claims
Two counts of Plaintiff's Amended Complaint sound in
fraud. Count 1 alleges a violation of the NJCFA, and in the
alternative, the FDUTPA and Florida's misleading advertising
statute, (Am.Compl.|Y 70—105). Count 3 alleges common law
fraud and misrepresentation. (Id. 9 107-117).

1. Choice of Law for State Fraud Claims
The parties dispute which state law should apply to Plaintiff's

fraud claims. > Samsung argues that the Court should apply
Florida law to Plaintiffs' fraud claims. (Def. Mov. Br. at
7-12). Plaintiff argues that New Jersey law applies. (D.E.
No. 21, Plaintiff's Memorandum of Law in Opposition to
Samsung's Motion to Dismiss the First Amended Class
Action Complaint (“Pl.Opp.Br.”) at 7-8). For the reasons
below, the Court will apply Florida law to both of Plaintiff's
fraud claims.

A federal court sitting in diversity applies the forum state's

choice-of-law rules. F:lKlaxon Co. v. Stentor Elec. Mfg. Co.,
313 U.S. 487,496, 61 S.Ct. 1020, 85 L.Ed. 1477 (1941). New
Jersey has adopted the “most significant relationship” test for
analyzing choice of law, which is outlined in the Restatement

(Second) of Conflict of Laws (1971). FjManiscalo v. Brother
Int'l (USA) Corp., 709 F.3d 202, 20607 (3d Cir.2013) (citing

F:lP.V. v. Camp Jaycee, 197 N.J. 132, 14243, 962 A.2d
453 (2008)); see also Restatement (Second) of Conflict of
Laws § 148 (1971). This test requires a two-step analysis.

F]P. V., 197 N.J. at 143, 962 A.2d 453. First, the Court must
“determine whether an actual conflict” of law exists. Id. If
no conflict exists, the law of the forum state applies. Id.
Second, if a conflict exists, “the Court must determine which
state has the ‘most significant relationship’ to the claim, by
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‘weigh [ing] the factors set forth in the Restatement section
corresponding to the plaintiff's cause of action .” “ Snyder v.
Farnam Cos., 792 F.Supp.2d 712, 717 (D.N.J.2011) (quoting

F:INikolin v. Samsung Elecs. Am., Inc., No. 10-1456, 2010
WL 4116887, at *9 (D.N.J. Oct. 18, 2010)). Choice-of-law
analysis is performed on a claim-by-claim basis. /d .

*5 Because weighing the Restatement factors requires
a factual inquiry, some courts have held that “it can be
inappropriate or impossible for a court to conduct that
analysis at the motion to dismiss stage when little or no

discovery has taken place.” Fjln re Samsung DLP Television
Class Action Litig., No. 07-2141, 2009 WL 3584352, at
*3 (D.N.J. Oct.27, 2009). Accordingly, some courts in this
district have deferred choice of law analysis until the class
certification stage, and Plaintiff urges the Court to take this
approach. (P1. Opp. Br. at 9—10). However, “[sJome choice of
law issues may not require a full factual record and may be

amenable to resolution on a motion to dismiss.” F]Harper v.
LG Elecs. US4, Inc., 595 F.Supp.2d 486, 491 (D.N.J.2009);

see also, e.g., F:ICooper v. Samsung Elec. Am., Inc., 374 F.

App'x 250, 255 n. 5 (3d Cir.2010); F:lArlandson v. Hartz
Mountain Corp., 792 F.Supp.2d 691, 699-700 (D.N.J.2011).
Here, the Court will conduct a choice of law analysis because
its resolution does not require a full factual record.

The Court first considers whether Florida or New Jersey law
governs Plaintiff's statutory fraud claim (Count 1). Under the
first step of New Jersey's choice of law analysis, the Court
must determine whether conflicts exist between the NJCFA

and the FDUTPA. F]P. V., 197 N.J. at 143, 962 A.2d 453.
The Court determines that a conflict exists. Specifically, the

NICFA provides for treble damages, FJN.J.S.A. § 56:8—
19, whereas the FDUTPA only permits recovery of actual

damages, FjFla. Stat. Ann. § 501.211(2). At least one court
in this district has found this conflict between the damages
provisions of the NJCFA and the FDUTPA “on its own ...
sufficient to require a choice-of-law analysis.” Dicuio v.
Brother Int'l Corp., No. 11-1447, 2015 WL 3403144, at
*30 (D.N.J. May 27, 2015). In addition, the statutes conflict
because the NJCFA mandates recovery of attorneys' fees only

for prevailing plaintiffs, F]N.J .S.A. § 56:8-19, whereas the
FDUTPA permits either party to recover attorneys' fees, Fla.
Stat. § 501.2105. Id. Because the above provisions yield an
actual conflict between the FDUTPA and the NJCFA, the

Court does not reach parties' dispute over whether the statutes
conflict regarding the reliance requirement.

Under the second step of the choice-of-law analysis, the Court
determines that Florida has the most significant relationship
to Plaintiff's statutory fraud claim. To assess which state has
the most significant relationship to this claim, the Court must
weigh the following factors:

(a) the place, or places, where the plaintiff acted in reliance
upon the defendant's representations,

(b) the
representations,

place where the plaintiff received the

(c) the place where the defendant made the representations,

(d) the
incorporation and place of business of the parties,

domicil, residence, nationality, place of

(e) the place where a tangible thing which is the subject
of the transaction between the parties was situated at the
time, and

*6 (f) the place where the plaintiff is to render
performance under a contract which he has been induced
to enter by the false representations of the defendant.

Restatement (Second) Conflict of Laws § 148(2). Here,
factors (a), (b), and (e) unambiguously favor the application
of Florida law over New lJersey law. Plaintiff resides in
Florida and purchased his Chromebook at a Best Buy in
Florida. (Am.Compl.9 1, 38). Therefore, Florida is the place
where Plaintiff allegedly received and relied on Samsung's
representations. See Grandalski v. Quest Diagnostics Inc.,
767 F.3d 175, 182 (3d Cir.2014) (“[FJactors (a) and (b),
where the plaintiff acted in reliance and where he received
the representations, weigh in favor of applying the laws of
putative class members' home states.”). It is also the place
where Plaintiff's Chromebook was situated at the time of
the transaction. In addition, though the parties' have different
domiciles, factor (d) also weighs slightly in favor of applying
[t]he
domicil, residence and place of business of the plaintiff are

Florida law because “in cases of pecuniary loss ...

more important than are similar contacts on the part of the

defendant.” See F:lManiscalo, 709 F.3d at 208. (internal
quotation marks omitted).

The only factor weighing toward the application of New
Jersey law is factor (c), as Samsung's headquarters is
located in New Jersey and therefore it made its alleged


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025372667&pubNum=0004637&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_717&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_717 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025372667&pubNum=0004637&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_717&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_717 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id8bdb954dce811df84cb933efb759da4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023429183&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023429183&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic38e9438c89f11dea82ab9f4ee295c21&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020282625&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020282625&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020282625&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia28a5ca8f21311ddb5cbad29a280d47c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017994625&pubNum=0004637&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_491&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_491 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017994625&pubNum=0004637&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_491&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_491 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I69c0809c3ca811df8bf6cd8525c41437&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021653604&pubNum=0006538&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_6538_255&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_6538_255 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021653604&pubNum=0006538&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_6538_255&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_6538_255 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id76a43668aa411e0a8a2938374af9660&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025372662&pubNum=0004637&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_699&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_699 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025372662&pubNum=0004637&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_699&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_699 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I08ef9152c2da11ddb5cbad29a280d47c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017591779&pubNum=0000583&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_583_143&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_143 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NF769F3C0EF9211D99BC0AF502031754B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST56%3a8-19&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST56%3a8-19&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N43AF07A07E3D11DA8F1DA64F3D0F013D&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS501.211&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_58730000872b1 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036354075&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036354075&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036354075&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NF769F3C0EF9211D99BC0AF502031754B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST56%3a8-19&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS501.2105&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS501.2105&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289353559&pubNum=0101576&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034318154&pubNum=0000506&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_506_182&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_182 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034318154&pubNum=0000506&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_506_182&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_182 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I4d673f19881c11e2a531ef6793d44951&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030076105&pubNum=0000506&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_506_208&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_208 

HUD-L-003179-20 07/07/2023 5:23:21 PM Pg 43 of 52 Trans ID: LCV20232032332
Miller v. Samsung Electronics America, Inc., Not Reported in F.Supp.3d (2015)

2015 WL 3965608, 86 UCC Rep.Serv.2d 1008

misrepresentations in that state. (Am.Compl.J 6). 3 However,
the Third Circuit has held that the “fortuitous location” of a
Defendant's New Jersey headquarters alone “does not warrant
applying New Jersey law.” Id. In so holding, the Third
Circuit noted that its decision aligned with “the overwhelming
majority of courts' application of New Jersey choice-of-law

rules under similar circumstances.” Fjld. at 209 (collecting

cases); see also F:ICOOper, 374 F. App'x at 255 (“The
transaction in question bears no relationship to New Jersey
other than the location of Samsung's headquarters. [Plaintiff's]
claim bears the most significant relationship with Arizona,
the state in which the television was marketed, purchased,

and used.”); [ WMontich v. Micle USA, Inc., 849 F.Supp.2d
439, 449 (D.N.J.2012) (A majority of courts in this District
have held that the mere fact that a company is headquartered
in New Jersey or that unlawful conduct emanated from New
Jersey will not supersede the numerous contacts with the
consumer's home state for purposes of determining which
state has the most significant relationship under Restatement
§ 148(2).” (internal quotation marks omitted)). Accordingly,
the Restatement factors weigh toward the application of
Florida law to Count 1 of Plaintiff's Amended Complaint.

Next, the Court considers whether New Jersey or Florida
governs Plaintiff's common law fraud claim (Count 3). As a
preliminary matter, the Court agrees with several courts in
this district that a conflict exists between New Jersey and
Florida common law fraud. See Majdipour v. Jaguar Land
Rover N. Am., LLC, No. 12-7849, 2015 WL 1270958, at *11
(D.N.J. Mar.18, 2015) (holding “that the states' contradictory
statutes of limitations create an actual conflict of law”); see
also Mendez v. Avis Budget Grp., Inc., No. 11-6537, 2012
WL 1964502, at *2 (D.N.J. May 31, 2012). Because a conflict
exists, the Court must consider which state bears the most
significant relationship to Plaintiff's common law fraud claim.
For the reasons stated above regarding Plaintiff's statutory
fraud claim, the Court determines that the Restatement factors
weigh toward applying Florida law to Count 3 of Plaintiff's
Amended Complaint.

*7 Finally, the Court is not persuaded by Plaintiff's argument
that the Terms of Use on Samsung's website governs the

choice-of-law analysis in this case. 4 Specifically, Plaintiff
cites to a section of the Terms of Use titled “Violation of the
Terms of this Site,” which contains the following provision:

Any action related to these Terms will be governed by New
Jersey Law and controlling U.S. Law without regard to the
choice or conflicts of law provisions of any jurisdiction.
You agree to the jurisdiction of the courts located in Bergen
County, New Jersey for the resolution of all disputes arising
from or related to these Terms and/or your use of the site.
(D.E. No. 16-3, Terms of Use at 3). Plaintiff argues in
a footnote that his claim is “related to” the Terms of
Use because the Terms of Use “discuss[es] ‘Materials,’
which include the misleading information regarding the
Chromebook's USB port that Samsung posted on its
website and that Plaintiff viewed.” (Pl. Opp. Br. at
8 n. 2). Plaintiff's interpretation of the Terms of Use
is unreasonably broad. The Terms of Use governs
users' interactions with Samsung's website, including
use of trademarks and logos, solicited and unsolicited
submissions, and liability for third-party content. (See
Terms of Use). Plaintiff's claim is not related to any of
the above, and therefore the choice-of-law provision in the
Terms of Use does not govern.

In sum, the Court will apply Florida law to the Plaintiff's

fraud claims, Counts 1 and 3 of the Amended Complaint. As a

result, it will consider whether Plaintiff has adequately stated

a claim under the FDUTPA and Florida common law fraud. >

2. The FDUTPA
A claim under the FDUTPA has three elements: “(1) a
deceptive act or unfair practice; (2) causation; and (3) actual

damages.” F:IKenneth F. Hackett & Assocs., Inc. v. GE
Capital Info. Tech. Solutions, Inc., 744 F.Supp.2d 1305, 1312
(S.D.Fla.2010) (internal quotation marks omitted).

Samsung argues that “Plaintiff's FDUTPA claim fails because
he does not adequately allege that Samsung engaged in an
unfair or deceptive practice.” (Def. Mov. Br. at 16). Though
Samsung “does not dispute that a reasonable consumer, in
viewing Samsung's packaging and advertisements for the
Chromebook, would believe that the Chromebook contains
a port that meets the requirements set forth in the USB
3.0 specification,” it argues that Plaintiff has not “plausibly
alleged that the Chromebook's USB 3.0 fails to meet those
requirements.” (/d.).

The Court disagrees. Plaintiff's Amended Complaint sets
forth numerous, specific allegations that the Chromebook
does not meet the requirements of the USB 3.0 specification.
For example, Plaintiff specifically alleges that he “discovered


https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I4d673f19881c11e2a531ef6793d44951&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030076105&pubNum=0000506&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_506_209&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_209 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I69c0809c3ca811df8bf6cd8525c41437&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021653604&pubNum=0006538&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_6538_255&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_6538_255 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I2934ec2d784b11e1b71fa7764cbfcb47&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027384572&pubNum=0004637&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_449&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_449 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027384572&pubNum=0004637&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_449&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_449 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289353559&pubNum=0101576&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035653526&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035653526&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035653526&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027818209&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027818209&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I13148042d6cb11df8228ac372eb82649&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023302374&pubNum=0004637&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_1312&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_1312 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023302374&pubNum=0004637&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_1312&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_1312 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023302374&pubNum=0004637&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_1312&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_1312 

HUD-L-003179-20 07/07/2023 5:23:21 PM Pg 44 of 52 Trans ID: LCV20232032332
Miller v. Samsung Electronics America, Inc., Not Reported in F.Supp.3d (2015)

2015 WL 3965608, 86 UCC Rep.Serv.2d 1008

that the [Chromebook's] purported SuperSpeed port is
incapable of achieving the data transfer rates required by
the USB 3.0 specification.” (Am.Compl.y 39). He further
alleges that “he discovered that the purported SuperSpeed
port transfers data at only 124 Mbit/s—far below the 5
Gbps speed required by the USB 3.0 specification.” (Id.). As
factual support for these allegations, Plaintiff alleges that an
investigator “independently verified” that the Chromebook
transferred files at a speed below the USB 3.0 specification
by performing “multiple” tests in January and February 2014.
(Id. 9 43-51).

*8 Samsung contends that these allegations are insufficient
because they are based on the flawed premise that a
SuperSpeed port must transfer data at a rate of 5 Gbit/s. (Def.
Mov. Br. at 1, 17). It argues that compliance with the USB
3.0 specification cannot be determined by reference to a data
transfer speed, but rather must be determined by reference
to the Implementers Forum standardized testing criteria. (/d.
at 1). Samsung argues that, as a result, Plaintiff “had no
‘reasonable expectation’ that the Chromebook's USB 3.0
port ... would transfer data at a speed of 5 Gbit/s.” (Id. at 17).
The standard for compliance with the USB 3.0 specification
is a factual question that the Court declines to address at this

stage. See I~ Flora v. Cnty. of Luzerne, 776 F.3d 169, 175
(3d Cir.2015) (holding that on a motion to dismiss, “[t]he
district court may not make findings of fact and, insofar as
there is a factual dispute, the court may not resolve it”).
Samsung admits that it represented that the Chromebook has
a USB 3.0 SuperSpeed port, and Plaintiff has alleged that
this representation led him to reasonably expect that the port
would transfer data at certain speeds consistent with the USB
3.0 specification. (Am.Compl.q 94). For the purposes of a
motion to dismiss, Plaintiff's detailed allegations that the USB
3.0 specification is not met are sufficient. The Court denies
Samsung's motion to dismiss Plaintiff's FDUTPA claim.

3. Common Law Fraud

Count 3 of Plaintiff's Amended Complaint alleges fraud
and misrepresentation. (Am.Compl.q] 109-17). Defendant
argues that Plaintiff's common law fraud claim is barred by the
economic-loss rule and that Plaintiff fails to plead fraud with
sufficient particularity. (Def. Mov. Br. at 18-23). Plaintiff
responds that the economic-loss rule does not bar his claim
and argues that he pled fraud with sufficient particularity. (P1.
Opp. Br. at 15-19).

The parties do not dispute that Florida recognizes an

economic-loss rule, but they disagree about its breadth. ©
The economic-loss rule “sets forth the circumstances under
which a tort action is prohibited if the only damages suffered

are economic losses.” Tiara Condo. Ass'n v. Marsh &
MecLennan Cos., 110 So0.3d 399, 401 (Fla.2013). Economic
loss consists of “damages for inadequate value, costs of repair
and replacement of the defective product, or consequent
loss of profits—without any claim of personal injury or
damage to the other property.” Id. Defendant argues that
Florida's economic-loss rule applies to claims of fraudulent
inducement and misrepresentation, thus barring Plaintiff's
claim in this case. (Def. Mov. Br. at 19). Plaintiff, by contrast,
argues that the economic-loss doctrine does not bar such
claims. (P1. Opp. Br. at 16).

The Florida Supreme Court recently revisited the scope of its

economic-loss doctrine. See I~ Tiara, 110 So.3d at 403-07.
In that case, Tiara, a condominium association, retained an

insurance broker to secure condominium insurance coverage.

Id. at 400. The broker secured a windstorm policy that
contained a loss limit of approximately fifty million dollars,
but assured Tiara that the loss limits coverage was “per

>

occurrence,” rather than in the aggregate. /d. When Tiara
sustained damage from two separate hurricanes and sought
to recover over one hundred million dollars, the insurance
company claimed that the fifty-million-dollar-aggregate-loss
limit applied. /d. Tiara settled with the insurance company
for eighty nine million dollars, but sued the insurance broker
for the excess amount it spent. /d. The Eleventh Circuit
certified to the Florida Supreme Court the question of whether
the economic-loss rule prohibited recovery, or whether an
insurance broker falls within the “professional services”
exception to the economic-loss rule, which would permit

Id. at 401. The Florida
Supreme Court narrowed the scope of the economic-loss

Tiara to proceed with its claims.

doctrine, holding that “the economic loss rule applies only
in the products liability context” and that it therefore did not
even need to consider the scope of the professional services

exception. I —/d. at 407.

*9 Relying on two supporting cases, Defendant argues that
“Florida district courts have interpreted the Florida Supreme
Court's decision in Tiara as eliminating any exceptions
to the economic loss rule for fraudulent inducement and
misrepresentation claims.” (Def. Mov. Br. at 19). First,
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Defendant cites F]Aprigliano v. American Honda Motor Co.,
979 F.Supp.2d 1331, 133739 (S.D.Fla.2013). (/d.). There,
the court held that Plaintiff's negligent misrepresentation
claim was barred by the economic-loss doctrine because
it “is dependent on the same fundamental allegations
contained in the breach of warranty claim—specifically, that
[defendant] breached the terms of its Warranties by providing

Plaintiffs with defective motorcycles.” F:IAprigliano, 979

F.Supp.2d at 1338. Defendant also relies on F:IBurns V.
Winnebago Industries, Inc., No. 13—1427,2013 WL 4437246,
at *1-4 (M.D.Fla. Aug.16, 2013), in which the court
applied the economic-loss doctrine to claims for negligent
misrepresentation and fraudulent concealment. (Def. Mov. Br.
at 19). In Burns, the court accepted the defendant's argument
that the plaintiff's claims were “simply product liability
claims re-titled as claims for negligent misrepresentation and

fraudulent concealment.” F]Burns, 2013 WL 4437246. at *3.
The court appeared to acknowledge that exceptions to the
economic-loss rule for fraudulent inducement and negligent
misrepresentation could apply, but held that they did not
apply “under the facts alleged” because the claims were
essentially products liability claims in disguise. /d. It noted
that “[t]o hold otherwise would allow the economic loss rule
to be manipulated such that any time a purchaser received a
defective product that did not cause any injuries or damage
to other property, such a purchaser could assert claims for
negligent and fraudulent concealment regarding the defect to
avoid the economic loss rule.” Id. at *4.

Plaintiff argues that neither Aprigliano nor Burns held that
Tiara eliminated the exception to the economic-loss rule
for fraudulent inducement—rather, each court held that the
exception did not apply in that specific case. (Pl. Opp. Br.

at 17). Plaintiff urges the Court to rely instead on F]@In
re MyFord Touch Consumer Litigation, 46 F.Supp.3d 936,
965 (N.D.Cal.2014). (1d.). Applying Florida law, the court in
In re MyFord held that the plaintiff's claims under Florida's
consumer protection statute and fraudulent concealment were
not barred by the economic-loss doctrine because they were
“based on a duty independent of any contract—i.e., a statutory
duty, a duty not to fraudulently induce another to enter a

contract, and a duty to disclose.” F:|046 F.Supp.3d at 964.
The court relied on Tiara and noted that Burns “made no
ruling that all claims for fraud are necessarily barred by the

rule.” PN 4. at 965.

Based on the above, it appears that Defendant's contention
that Tiara eliminated any exception to the economic-
loss doctrine for claims of fraudulent inducement or
misrepresentation is not supported by the relevant law.
However, such claims may be barred by the economic-loss

doctrine when they sound in products liability. See F:IBurns,
2013 WL 4437246, at *2-4. The court in Aprigliano
recognized this, as it characterized Burns as ‘“holding
the exceptions to the economic loss rule for fraudulent
inducement and negligent misrepresentation did not apply

in the products liability context post-Tiara.” F]Aprigliano,
979 E.Supp.2d at 1338 (emphasis added). Thus, the operative
question is whether Plaintiff's common law fraud claim arises

“in the products liability context.” See F] id. at 1336.

*10 The Court concludes Plaintiff's common law fraud
claim arises outside of the products liability context, and
therefore is not barred by the economic-loss doctrine.
Tiara reaffirmed that the “products liability context” refers
to “cases involving a product which damages itself by

reason of a defect in the product.” F:ITiara, 110 So.3d
at 407. Plaintiff's allegation is not that the Chromebook
suffers a defect—whether in design, manufacturing, or
otherwise. Rather, Plaintiff alleges that “Samsung specifically
marketed, advertised and represented to consumers” that the
Chromebook contains a USB port that it does not have. (Am.
Compl. at 2). This case is therefore distinguishable from
Burns, where the plaintiff discovered dangerous corrosion on

his RV, see [ 92013 WL 4437246, at *1, and Aprigliano,
where the plaintiffs alleged dangerously “defective design

and machining,” see F:|979 F.Supp.2d at 1333. Because
the Court determines that this action sounds in consumer
fraud—and not in products liability—Florida's economic-loss
doctrine does not bar Plaintiff's common law fraud claim.

Samsung also argues that Plaintiff's common law fraud
claim is not pled with sufficient particularity. (Def. Mov.
Br. at 20). Under Florida common law, a plaintiff pleading
fraudulent inducement must allege that: “(a) the representor
made a misrepresentation of a material fact; (b) the
representor knew or should have known of the falsity of the
statement; (c) the representor intended that the representation
would induce another to rely and act on it; and (d)
the plaintiff suffered injury in justifiable reliance on the
representation.” Joseph v. Liberty Nat'l Bank, 873 So0.2d 384,
388 (FL.Dist.Ct.App.2004).
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The Court determines that Plaintiff has adequately stated a
claim for fraud. First, Plaintiff alleges that Samsung made a
misrepresentation of fact by advertising that the Chromebook
contains a 3.0 USB SuperSpeed port. (Am.Compl.q| 72).
As discussed above with respect to Plaintiffs FDUTPA
claim, see supra Section IV.B.2, this allegation is sufficient
to survive a motion to dismiss. Second, Plaintiff alleged
that Samsung knew or should have known the falsity of
this statement. (/d. 9 84-88). Though Defendant argues
that Plaintiff's allegations of knowledge are insufficient, the
Court disagrees. Plaintiff specifically alleged that Samsung
received numerous complaints about the 3.0 USB port speed
directly from customers and that it knew of online technical
reviews criticizing the Chromebook for that reason. (/d. q
88). Furthermore, Plaintiff alleges that Samsung “had actually
tested the USB 3.0 port before releasing the Chromebook,
as required by the USB Implementer's Forum.” (Id.). This
allegation that Defendant was required to test the product
distinguishes this case from those cited by Defendant, where
there were mere allegations, without factual support, that a

defendant had tested the product. See, e.g., F]Morris v. BMW
of N. Am., LLC, No. 13-4980, 2014 WL 793550, at *7 (D.N.J.
Feb.26,2014). Third, Plaintiff alleged that Samsung intended
that its representations would induce reliance and actions by
consumers, (Am.Compl.q 89). And finally, Plaintiff alleges
that he suffered an injury in justifiable reliance on the
representation. (Id. Y 95-99). Accordingly, Plaintiff has
sufficiently pled common law fraud, and Defendant's motion
to dismiss Count 3 of Plaintiff's Amended Complaint is
denied.

4. Florida's Misleading Advertising Statute /
*11 Count 1 of Plaintiff's Amended Complaint also pleads
a violation of Florida's misleading advertising statute, which
provides:

It shall be
person to make or disseminate or

unlawful for any

cause to be made or disseminated
before the general public of the
thereof,
any misleading advertisement. Such

state, or any portion
making or dissemination of misleading
advertising shall constitute and is
hereby declared to be fraudulent and
unlawful, designed and intended for

obtaining money or property under
false pretenses.

Fla. Stat. § 817.41(1). In addition, “[a]lthough the statute does
not say it, the case law that has developed since the adoption
of section 817.41(1) requires one seeking to maintain a civil
action for violation of the statute to prove each of the elements
of common law fraud in the inducement, including reliance
and detriment, in order to recover damages.” Joseph, 873
So.2d at 388. Thus, to state a claim under the statute, a plaintiff
must allege the elements of common law fraud plus reliance
on the alleged advertising. Black Diamond Props., Inc. v.
Haines, 69 So0.3d 1090, 109495 (Fla.Dist.Ct.App.2011).

The parties agree that Plaintiff's claim under Florida's
misleading advertising statute rises and falls with Plaintiff's
common law fraud claim. (Def. Mov. Br. at 18; P1. Opp. Br. at
15). As discussed above, see supra Section IV.B.3, Plaintiff
has alleged each of the elements of common law fraud in the
inducement. In addition, Plaintiff has alleged that he relied
on the misleading advertising. (Am.Compl.9f 33-38). As a
result, Defendant's motion to dismiss Plaintiff's claim under
Florida's misleading advertising statute is denied.

C. TCCWNA
Count 2 of the Amended Complaint alleges a violation of the
New Jersey TCCWNA. (Am.Compl.q] 106-08). Under the
TCCWNA, a seller cannot offer or enter into any “written
contract” that “violates any clearly established legal right of
a consumer.” N.J .S.A. § 56:12—15. The statute provides in
relevant part:

No seller, lessor, creditor, lender or
bailee shall in the course of his
business offer to any consumer or
prospective consumer or enter into
any written consumer contract or
give or display any written consumer
warranty, notice or sign after the
effective date of this
includes any provision that violates

act which

any clearly established legal right of a
consumer or responsibility of a seller,
lessor, creditor, lender or bailee as
established by State or Federal law
at the time the offer is made or the
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consumer contract is signed or the
warranty, notice or sign is given or
displayed.

Id.

Samsung argues that “New Jersey's choice-of-law principles
also prevent Plaintiff from asserting a claim under the
TCCWNA.” (Def. Mov. Br. at 12). It argues that an
“actual conflict” exists between New Jersey and Florida
law regarding this claim “because Florida does not have a
comparable consumer protection statute.” (Id. at 13). Plaintiff
does not directly address this argument, but appears to
acknowledge that the Court should only consider the merits
of the claim “if New Jersey law applies.” (P1. Opp. Br. at 10).

*12 Because Florida does not have a statute that is
comparable to the TCCWNA, an actual conflict exists
between Florida and New Jersey law regarding this claim. To
determine which state bears the most significant relationship
to this claim, the Court must consider the factors in
the Restatement (Second) of Conflict of Laws § 188,
which governs conflict-of-law analysis for contract claims.

F:IFeldman v. Mercedes—Benz USA, LLC, No. 11-0984,2012
WL 6596830, at *7-8 (D.N.J. Dec.18, 2012). This section
requires courts to consider: “(1) the place of contracting,
(2) the place of negotiation of the contract, (3) the place
of performance, (4) the location of the subject matter of
the contract, and (5) the domicile, residence, nationality,
place of incorporation and place of business of the parties.”
Restatement (Second) of Conflict of Laws § 188; see also

F:IFeldman, 2012 WL 6596830, at *8.

Based on these factors, Florida bears the most significant
relationship to Plaintiffs TCCWNA claim. As discussed
in detail above, see supra Section IV.B.1, with respect to
Factors 1 and 3, Florida is alleged place of contracting
and performance. With respect to Factor 4, Florida is also
the location of the subject matter of the alleged contract,
Plaintiff's Chromebook. Factor 2 is inapplicable because no
alleged negotiation occurred. Thus, only factor 5 does not
clearly weigh toward applying Florida law because Samsung
is located in New Jersey. However, this is not sufficient
to outweigh the remaining factors, and therefore the Court
determines that Florida bears the most significant relationship
to this claim. As a result, Plaintiff's TCCWNA claim must be
dismissed.

D. Breach of Implied Warranty
Count 4 of the Amended Complaint alleges breach of implied
warranties in violation of N.J.S.A. § 12A:2-314 ef seq. and,
in the alternative, Fla. Stat. § 672.314 ef seq. (Am.Compl.q
118-41).

1. Choice of Law for Breach of Implied Warranty
Defendant argues that Florida law should apply to Plaintiff's
implied warranty claim. (Def. Mov. Br. at 19). As discussed
above, the Court must consider first whether a conflict
exists and, if yes, which state bears the most significant

relationship to Plaintiff's claim. F:IP. V., 197 N.J. at 143,
962 A.2d 453. First, the Court determines that a conflict
exists between New Jersey and Florida law with respect
to the implied warranty of merchantability because Florida
law requires privity of contract and New Jersey law does

not. See FjDzielak v. Whirlpool Corp., 26 F.Supp.3d
304, 327-28 (D.N.J.2014) (distinguishing breach of implied
warranty under New Jersey law from Ohio, California,

and Florida law); see also FjMorano v. BMW of N. Am.,
928 F.Supp.2d 826, 835-38 (D.N.J.2013) (discussing privity
requirement for breach of implied warranty under Florida
law). Accordingly, the Court must consider which state bears
the most significant relationship to Plaintiff's claim under
the factors in the Restatement (Second) of Conflict of Laws
§ 188, which applies to implied warranty claims. As with
Plaintiff's TCCWNA claim, Florida bears the most significant
relationship to Plaintiff's breach of implied warranty claim.
Florida is the location where the warranty was contracted
and performed. It is also the location of the subject matter
of the implied warranty and Plaintiff's domicile. Thus, the
Restatement factors favor the application of Florida law to
this claim.

2. Analysis of Breach of Implied Warranty Claim

*13 Defendant argues that Plaintiff's implied warranty claim
fails because he lacks privity and because he has not alleged
that the Chromebook is not merchantable. (Def. Mov. Br. at
25-27). Plaintiff responds that Defendant mischaracterizes
the “merchantability” requirement and that privity is met.
(P1.Opp.Br.19-22). He does not dispute that privity is a
requirement under Florida law. For the reasons below, the
Court agrees with Defendant that Plaintiff's implied warranty
claim fails for lack of privity.
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Defendant argues that Plaintiff's implied warranty claim
fails for lack of privity because Plaintiff purchased his
Chromebook from Best Buy—not Samsung directly—and
therefore privity does not exist. (Def. Mov. Br. at 25). Plaintiff
responds that “Plaintiff has pled privity of contract by alleging
facts sufficient to satisfy the agency doctrine.” (Pl. Opp.
Br. at 22). Plaintiff points to his allegations that Best Buy
and other retailers are agents of Samsung, as well as his
allegations that representations made by these retailers about
the Chromebook were directed and authorized by Samsung.
(P1. Opp. Br. at 22); see also Am. Compl. ] 29-31, 81,
125-27). Plaintiff proceeds to argue that warranty claims
“will not be dismissed under Florida law where the consumer
purchased from the defendant's agent.” (P1. Opp. Br. at 22).

However, the case that Plaintiff relies on to support this

argument, FjBland v. Freightliner, 206 F.Supp.2d 1202
(M.D.Fla.2002), does not support finding privity via agency
in this case. As an initial matter, the Court notes that Bland did
not consider privity in the breach of implied warranty context.
Nevertheless, the court in Bland found privity between
plaintiffs and a defendant manufacturer where there was a
sufficient “relation” between the parties, even though the
plaintiffs did not purchase the product at issue from the

manufacturer itself. F]Bland, 206 F.Supp.2d at 1207. For
example, the Bland plaintiffs' sales contract with the dealer
identified the defendant and required a signature from the
defendant or an authorized representative. /d. In addition,
portions of the warranty in Bland used the defendant's
name interchangeably with the agent, and the court noted
that plaintiffs suggested that, without the defendant, the
agent would cease to exist. /d. Plaintiff has pled no such
facts here, and has pointed to no case where a court has
found privity in situations where a plaintiff purchased the
product at issue at a commercial store like Best Buy. As
Defendant notes, at least one Florida court found no privity
between plaintiffs and a defendant authorized dealer where
the manufacturer exercised significantly more control over
the dealer than Samsung allegedly exercised over Best Buy.

See, e.g., F]Ocana v. Ford Motor Co., 992 So.2d 319,
327 (Fla.Dist.Ct.App.2008). As a result, Plaintiff's argument
that privity exists because Best Buy is Samsung's agent is
unavailing, and therefore Plaintiff has not adequately stated
a claim for breach of implied warranty of merchantability
under Florida law. Because Plaintiff's implied warranty claim
fails based on lack of privity, the Court does not address
Defendant's argument regarding merchantability. Count 4 of
Plaintiff's Amended Complaint is dismissed.

E. Breach of Express Warranty
*14 Count 6 of Plaintiff's Amended Complaint alleges
breach of express warranty in violation of N.J.S.A. § 12A:2—
313 or, alternatively, Fla. Stat. § 672.313(b). (Am.Compl.qq
146-53).

1. Choice of Law for Breach of Express Warranty
Defendant does not urge the Court to apply either New Jersey
or Florida law to Plaintiff's breach of express warranty claim.
(See Def. Mov. Br. at 27-28). Plaintiff argues that he has
stated a claim under either state's law. (Pl. Opp. Br. at 23).
For the reasons below, the Court determines that no conflict
exists between the state's laws, and therefore the law of the

forum state, New Jersey, will apply. F:lP. V., 197 N.J. at 143,
962 A.2d 453.

To state a claim for breach of express warranty under New
Jersey law, a plaintiff must allege (1) an affirmation of fact,
promise, or description about the product; (2) the affirmation
of fact, promise, or description became part of the basis of the
bargain for the product; and (3) the product ultimately did not
conform to the affirmation of fact, promise, or description.

F:l]n re Avandia Mktg. Sales Practices & Prods. Liab. Litig.,
588 F. App'x 171,175 (3d Cir.2014) (citing N.J.S.A. § 12A:2—
313). Moreover, New Jersey law requires that guarantees
of future performance be specific. Id. (citing Herbstman v.
Eastman Kodak Co., 342 N.J. 1, 12 (N.J.1975)). “[T]he seller
need not use formal words such as ‘warrant’ or ‘guarantee’
or have a specific intention to make a warranty .... But that
does not mean [that a plaintiff] is relieved from identifying
the affirmation of fact, promise, or description he contends
constitutes the express warranty under New Jersey law.” Id.
(quoting N.J.S.A. § 12A:2-313). In addition, proximate cause

and damages are required. F]Marcus v. BMW of N. Am., 687
F.3d 583, 600 n. 8 (3d Cir.2012). Finally, New Jersey has
adopted the notice requirement of the Uniform Commercial
Code (“UCC”), which requires statutory notice to the seller
as a “condition precedent to filing any suit for breach of

warranty.” F:IDz'cuz'o, 2012 WL 3278917, at *11 (citation
omitted).

The Florida law governing express warranties provides that
an express warranty is created by “[a]ny affirmation of fact
or promise made by the seller to the buyer which relates
to the goods and becomes part of the basis of the bargain
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creates an express warranty that the goods shall conform to
the affirmation or promise.” Fla. Stat. § 672.313. The statute
further provides that “[it] is not necessary to the creation of
an express warranty that the seller use formal words such
as ‘warrant’ or ‘guarantee’ or that the seller have a specific
intention to make a warranty, but an affirmation merely
of the value of the goods or a statement purporting to be
merely the seller's opinion or commendation of the goods
does not create a warranty.” Id. Accordingly, Florida courts
have interpreted the statute to require that a plaintiff pleading
breach of express warranty allege “(1) the sale of goods; (2)
the express warranty; (3) breach of the warranty; (4) notice to
seller of the breach; and (5) the injuries sustained by the buyer
as a result of the breach of the express warranty.” Bohlke v.
Shearer's Foods, LLC, No. 14-80727, 2015 WL 249418, at
*10 (S.D.Fla. Jan. 20, 2015) (internal citations and quotation
marks omitted).

*15 The Court determines that there is no actual conflict
between Florida and New Jersey law with respect to breach
of express warranty. As a result, the Court will apply the law
of the forum state, New Jersey, to this claim.

2. Analysis of Breach of Express Warranty Claim
Defendant argues that Plaintiff's breach of express warranty
claim must be dismissed because there is an express
disclaimer in the Chromebook Limited Warranty and because
Plaintiff failed to provide pre-suit notice to Defendant as
required by both the UCC and the Chromebook's limited
warranty. (Def. Mov. Br. at 27-30). Plaintiff responds that
Samsung did not effectively disclaim its express warranty and
that pre-suit notice was not required. (P1. Opp. Br. at 24-25).
For the reasons below, the Court determines that Plaintiff's
breach of express warranty claim fails because Plaintiff did
not provide Samsung with the requisite pre-suit notice.

As discussed above, New Jersey has adopted the UCC's

notice requirement for express warranty claims. FjDicuio,
2012 WL 3278917, at *11; see also Luppino v. Mercedes—
Benz USA, LLC, No. 09-5582, 2011 WL 2470625, at *3
(D.N.J. June 20, 2011). The notice requirement provides that
“[w]here a tender has been accepted ... the buyer must within a
reasonable time after he discovers or should have discovered
any breach notify the seller of breach or be barred from any
remedy.” N.J.S.A. § 12A:2-607(3)(a). Plaintiff argues that
he was not required to provide Samsung with notice because
“notice of breach of either express or implied warranty is not
required in an action against a remote manufacturer who is

not the immediate seller of a product.” (Pl. Opp. Br. at 25

(quoting F:l Coyle v. Hornell Brewing Co., No.08-2797,2010
WL 2539386, at *6 (D.N.J. June 15, 2010)).

The parties do not dispute that Plaintiff purchased the product
at issue from a retail store and that the Chromebook's Limited
Warranty provides that “[t]o receive warranty service, you
must (1) first follow the procedures outlined below ... and
(2) if these procedures do not resolve the problem, contact
Samsung at the number provided below.” (See D.E. No. 16—
4, Samsung Mobile Computer Limited Warranty (“Limited

Warranty”) at 1). 8 Though Samsung argues that notice is
not required because Plaintiff purchased the Chromebook at
Best Buy and Samsung is merely a remote manufacturer,
this argument ignores that Third Circuit has expressly upheld
the notice requirement against a remote manufacturer where,
as here, the warranty itself contains a notice requirement.

See F:ICooper, 374 F. App'x at 253. In Cooper; the plaintiff

bought a Samsung product in a retail store. Fj[d. at 251.
The warranty for the product at issue in Cooper stated
that “[t]o receive warranty service, the purchaser must
contact SAMSUNG for a problem determination and service

procedures.” F:Ild. at 253. The Third Circuit determined that
because “it is undisputed that Cooper failed to provide the
requisite notice to Samsung within one year of the date of his
purchase of the 1090p television, Samsung is not obligated to
perform under the Warranty.” Id. The facts of Cooper align
with the facts of this case, and Plaintiff has not directed the
Court to any case where notice was unnecessary even though
the express warranty explicitly required it. Here, the express
warranty includes a notice requirement, (Limited Warranty at
1), and Plaintiff has not alleged that he contacted Samsung
prior to bringing his claim. As a result, Count 6 of Plaintiff's
Amended Complaint is dismissed with prejudice, and the
Court does not consider the parties' other arguments regarding
this claim.

F. Declaratory Relief and Equitable Relief
*16 Count 5 of Plaintiff's Amended Complaint seeks
declaratory judgment that the purported USB 3.0 port in the
Samsung Chromebooks at issue does not comply with the
USB 3.0 specification. (Am. Compl . 142—45). Count 7 of
the Amended Complaint seeks equitable class relief pursuant
to Fed.R.Civ.P. 23(b)(2). (Am.Compl.qq 154-58).

Samsung argues that Plaintiff cannot seek declaratory or
injunctive relief because (1) he has not adequately pled any
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underlying cause of action, and (2) Plaintiff “cannot show a
likelihood that he will suffer future injury from Samsung's
purported conduct [because] Plaintiff has not alleged that he
intends to purchase another Chromebook.” (Def. Mov. Br.
at 30). Because Plaintiff has adequately pled at least one
underlying cause of action, it only addresses Defendant's
argument that injunctive relief is barred because Plaintiff has

not alleged the likelihood of future injury. ?

Samsung's argument relies on the Third Circuit's opinion in

F:IMcNair v. Synapse Group, Inc., 672 F.3d 213, 222-27 (3d
Cir.2012). (Id.). In McNair, the Third Circuit held that when
“prospective relief is sought, the plaintiff must show that he is
‘likely to suffer future injury’ from the defendant's conduct.”

F:|672 F.3d at 223 (quoting F]Ciry of Los Angeles v. Lyons,
461 U.S. 95, 105, 103 S.Ct. 1660, 75 L.Ed.2d 675 (1983)).
“In the class action context, that requirement must be satisfied

by at least one named plaintiff.” /d. (quoting F:I Warth v.
Seldin, 422 U.S. 490, 502, 95 S.Ct. 2197, 45 L.Ed.2d 343
(1975)). Moreover, there must be a real and immediate threat
of injury, and “[p]ast exposure to illegal conduct does not in
itself show a present case or controversy regarding injunctive
relief ... if unaccompanied by any continuing, present adverse
effects.” Id. (internal citations and quotation marks omitted).
Accordingly, in McNair, the Third Circuit held that the named
plaintiffs, former magazine subscribers, lacked standing to
sue for class-wide injunctive relief where there was no
allegation that any named plaintiff was likely to re-subscribe
and consequently suffer the alleged injury again in the future.

54, at 22227,

Plaintiff attempts to distinguish McNair on two grounds.
First, Plaintiff argues that, unlike in McNair, Plaintiff has
alleged a reasonable likelihood of future injury. (P1. Opp. Br.
at 27 (citing Am. Compl. g 55)). Second, Plaintiff argues
that, unlike in McNair, Plaintiff is not a “former customer,”
but rather a present owner of a Samsung Chromebook
and a “current recipient of Samsung's advertising campaign
and representations regarding the USB capabilities of its
products.” (Id. (citing Am. Compl. 9 55, 101)).

Neither argument is meritorious. First, though Plaintiff argues
in his brief that he has alleged the likelihood of future
injury, the allegation that Plaintiff relies on is inadequate.
Plaintiff alleges that “Plaintiff intends to purchase Samsung
products in the future, and therefore is likely to be deceived
again by any misrepresentations with respect to the USB

capabilities of such Samsung products.” (Am.Compl.q 55).
However, this allegation merely states that Plaintiff intends
to purchase Samsung products generally in the future-not that
Plaintiff intends to purchase the Series 3 Chromebook in the
future. As Defendant points out, Plaintiff's allegation that he
intends to purchase Samsung products in the future “could
include anything from televisions and cell phones to washing
machines.” (Def. Rep. Br. at 15). Plaintiff has not alleged that
he will be harmed a second time by the misrepresentation that
the Series 3 Samsung Chromebook contains a USB 3.0 port.
His general allegation is insufficient to plead a recurrence of
the specific injury that Plaintiff has alleged.

*17  Plaintiff's McNair  is
distinguishable because Plaintiff is a current owner, not a

second argument—that

former customer—is also unavailing. In F]Dicuio, 2012
WL 3278917, at *15, the court held that “[w]hile McNair
involved former customers, and the plaintiffs here still own
and use their printers, I find the circuit's holding nonetheless

dispositive here.” F:|2012 WL 3278917, at *15. The Court
agrees. “As framed by McNair, the standing question is
whether a putative class representative has alleged that he or
she will be harmed, a second time, by the misrepresentation,
not whether he or she will be harmed by the operation of
the product itself.” /d. There is no basis for the Court to
determine that Plaintiff will be harmed by continued exposure
to the alleged misrepresentations as a “current recipient
of Samsung's advertising campaign and representations
regarding the USB capabilities of its products.” (See P1. Opp.

Br. at 27); see also F]Robinson v. Hornell Brewing Co., No.
11-2183, 2012 WL 1232188, at *5 (D.N.J. Apr.11, 2012)
(“merely seeing a label that Plaintiff believes is incorrect
or that he believes could be misleading to others is not the
kind of concrete adverse effect or injury necessary to create a

cognizable case or controversy required by Article II1.” 10)

As the Third Circuit held in McNair, “the law accords people
the dignity of assuming that they act rationally, in light of the

information that they possess.” F]McNair, 672 F.3d at 225.
Accordingly, there is no reason for the Court to conclude—
based on Plaintiff's allegation or anything else—that there is a
reasonable likelihood that Plaintiff will suffer a future injury.
As a result, Plaintiff's claim for injunctive relief (Count 7)
must be dismissed.

V. CONCLUSION
For the reasons above, it is on this 29th day of June 2015,


https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I82010a6d67ea11e18b1ac573b20fcfb7&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027252528&pubNum=0000506&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_506_222&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_222 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027252528&pubNum=0000506&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_506_222&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_222 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I82010a6d67ea11e18b1ac573b20fcfb7&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027252528&pubNum=0000506&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_506_223&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_223 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I1d1a06f09c9711d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118235&pubNum=0000708&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118235&pubNum=0000708&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia0a0ce1a9c9a11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129820&pubNum=0000708&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129820&pubNum=0000708&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129820&pubNum=0000708&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I82010a6d67ea11e18b1ac573b20fcfb7&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027252528&pubNum=0000506&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_506_222&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_222 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6fd60de8e5eb11e1b343c837631e1747&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028395989&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028395989&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6fd60de8e5eb11e1b343c837631e1747&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028395989&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I0154d688855f11e18b1ac573b20fcfb7&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027496532&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027496532&pubNum=0000999&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I82010a6d67ea11e18b1ac573b20fcfb7&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=8de4bd1592ec4ab698376609f51070cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027252528&pubNum=0000506&originatingDoc=I313924911fce11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_506_225&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_225 

HUD-L-003179-20 07/07/2023 5:23:21 PM Pg 51 of 52 Trans ID: LCV20232032332
Miller v. Samsung Electronics America, Inc., Not Reported in F.Supp.3d (2015)

2015 WL 3965608, 86 UCC Rep.Serv.2d 1008

ORDERED that Samsung's motion to dismiss Plaintiff's
Amended Complaint, (D.E. No. 16), is granted without
prejudice with respect to Counts 2, 4, and 7; and it is further

ORDERED that Samsung's motion to dismiss Plaintiff's
Amended Complaint, (D.E. No. 16), is granted with prejudice
with respect to Count 6; and it is further

ORDERED that Samsung's motion to dismiss Plaintiff's
Amended Complaint, (D.E. No. 16), is denied with respect to
the remaining counts; and it is further

ORDERED that the Clerk of the Court shall terminate D.E.
Nos. 8 and 16.

SO ORDERED.

All Citations

Not Reported in F.Supp.3d, 2015 WL 3965608, 86 UCC
Rep.Serv.2d 1008

Footnotes

The abbreviations “Gbps” and “Gbit/s” both refer to “Gigabits per second.”

The parties do not, however, appear to dispute that Florida law applies to Plaintiff's claim under Florida's
misleading advertising statute, Fla. Stat. § 817.41, and the Court agrees that Florida law governs this claim.

Factor (f) is inapplicable because there is no contract under which Plaintiff is obligated to render performance.
See Grandalski, 767 F.3d at 182.

Though the Court is generally confined to considering the complaint's allegations on a motion to dismiss, it
may also consider a document that is integral to or explicitly relied on in the complaint without converting the

motion to dismiss into a motion for summary judgment. F:Iln re Burlington Coat Factory Sec. Litig., 114 F.3d
1410, 1426 (3d Cir.1997). Because the Terms of Use is cited and relied on in Plaintiff's Amended Complaint,
(Am.Compl.19 8-10), it is appropriate for the Court to consider it on Defendant's motion to dismiss.

Because the Court determines that Florida law applies to Plaintiff's fraud claims, it does not assess whether
Plaintiff has statutory standing to assert a claim under New Jersey's fraud statute.

The Court notes at the outset that Florida's economic-loss doctrine does not bar a claim under the FDUTPA.

FjDeIgado v. J.W. Courtesy Pontiac GMC-Truck, 693 So.2d 602, 609-11 (Fla.Dist.Ct.App.1997).

The Court notes that, as with the FDUTPA, Florida's economic-loss rule cannot bar a claim under the
state's misleading advertising statute. The economic-loss rule “does not bar statutory causes of action,
particularly when the statutory language providing the cause of action makes clear that the remedy is in

addition to other available remedies.” FJSamueIs v. King Motor Co. of Fort Lauderdale, 782 So.2d 489, 499
(Fla.Dist.Ct.App.2001) (internal citations omitted). Florida's misleading advertising statute explicitly states
that “[t]his provision is in addition to any other remedies prescribed by law.” Fla. Stat § 817.41(6).

As noted above, supra n. 4, a court reviewing a motion to dismiss pursuant to Federal Rule of Civil Procedure
12(b)(6) may consider only the allegations of the complaint, documents attached or specifically referenced in

the complaint if the claims are based on those documents, and matters of public record. See Fin re Bayside
Prison Litig., 190 F.Supp.2d 755, 760 (D.N.J.2002). Though Plaintiff did not attach the Limited Warranty to
the Amended Complaint, the Amended Complaint specifically references warranty agreements and Plaintiff's
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claims are based on it. Accordingly, it is appropriate for the Court to consider the Limited Warranty in deciding
Defendant's motion to dismiss.

9 Though it is not entirely clear, the Court interprets Samsung's brief as arguing that only injunctive relief (and
not declaratory relief) is barred by Plaintiff's insufficient pleading regarding future conduct. (Def. Mov. Br. at
30). Accordingly, Plaintiff's claim for declaratory relief (Count 5) survives.

10 Though the plaintiff in Robinson was a former customer, the reasoning behind the court's decision applies
here, where the alleged basis for a future injury was continued exposure to misrepresentations.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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INTRODUCTION

The City of Hoboken (“City”) is targeting the American Petroleum Institute (“API”) for
expressing its views in the policy debate over the costs and benefits of fossil fuels. The City’s
claims expressly (and exclusively) target API’s conduct in furtherance of its right of advocacy on
issues of public interest—it is the quintessential “Strategic Lawsuit Against Public Participation.”
The City’s claims have no chance of succeeding on the merits, and thus they cannot survive the
District of Columbia’s Anti-SLAPP statute, D.C. Code 88 16-5501, et seq., which applies to API,
a D.C. domiciliary, under New Jersey’s choice of law rules. The City’s claims against API should
be dismissed and API awarded the fees incurred in defending against this lawsuit.*

ARGUMENT

The City’s lengthy Complaint boils down to the basic assertion that API, because of its
speech relating to climate change, bears responsibility for alleged harms the City of Hoboken faces
from climate change. That assertion directly implicates D.C.’s anti-SLAPP protections, which
cover D.C. residents like APl under New Jersey’s choice of law framework. Because the City
cannot carry its burden of showing it is likely to succeed on the merits of its claims, the Court
should dismiss the City’s claims and award API attorney’s fees pursuant to D.C. Code 88 16-
5504(a).
l. The District of Columbia’s Anti-SLAPP statute applies to its domiciliary API.

New Jersey’s choice of law rules require applying D.C.’s anti-SLAPP law to the City’s

claims against APIl. “When a civil action is brought in New Jersey, [New Jersey] courts apply

L API does not waive any right, defense, affirmative defense, or objection, including its objection
to personal jurisdiction. API does not believe that a ruling on its anti-SLAPP motion before the
Court rules on the Joint Motion to Dismiss for Lack of Personal Jurisdiction would result in waiver.
See Walker v. FedEx Office & Print Services, Inc., 123 A.3d 160, 163 (D.C. 2015). If the Court
disagrees, API respectfully asks the Court to address that jurisdictional motion first.

1
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New Jersey’s choice-of-law rules in deciding whether this State’s or another state’s” law
governs. McCarrell v. Hoffmann-La Roche, Inc., 227 N.J. 569, 582 (2017) (citation omitted).
“The first step in a conflicts analysis is to decide whether there is an actual conflict between the
laws of the states with interests in the litigation.” Cont’l Ins. Co. v. Honeywell Int’l, Inc., 234 N.J.
23, 46 (2018) (citing P.V. ex rel. T.V. v. Camp Jaycee, 197 N.J. 132, 143 (2008)). “That is done
by examining the substance of the potentially applicable laws to determine whether ‘there is a
distinction’ between them.” Camp Jaycee, 197 N.J. at 143 (quoting Lebegern v. Forman, 471 F.3d
424, 430 (3d Cir. 2006) (further citation omitted)); see also Cont’l, 234 N.J. at 46 (“A conflict of
law requires a ‘substantive difference’ between the laws of the interested
states.”) (quoting DeMarco v. Stoddard, 223 N.J. 363, 383 (2015)). “If there is a conflict, the
second step requires courts to determine the state with the ‘most significant connections
with[ ] the issues raised or the parties and the transaction.”” Highgate Hotels, L.P. v. Liberty Mut.
Fire Ins. Co., No. A-0661-21, 2023 WL 3047460, at *3 (N.J. App. Div. Apr. 24, 2023) (quoting
Lonza, Inc. v. The Hartford Acc. and Indem. Co., 359 N.J. Super. 333, 342 (App. Div. 2003)).2
At the inquiry’s first step, New Jersey and D.C. law directly conflict. New Jersey has no
anti-SLAPP statute, and the District of Columbia does. That squarely presents a conflict. See,
e.g., Miller v. Samsung Elecs. Am., Inc., No. CIV.A. 14-4076, 2015 WL 3965608, at *12 (D.N.J.
June 29, 2015) (“Because Florida does not have a statute that is comparable to the TCCWNA, an

actual conflict exists between Florida and New Jersey law regarding this claim.”).

2 Under Rule 1:36-3, unpublished opinions do not constitute precedent and are not binding upon
this Court. Nevertheless, Rule 1:36-3 does permit an unpublished opinion to be offered as
secondary research, and a lower court may consider facts and analysis from an unpublished opinion
if the court finds such analysis persuasive. See, e.g., Nat’l Union Fire Ins. Co. of Pittsburgh v.
Jeffers, 381 N.J. Super. 13, 18-19 (App. Div. 2005) (“We agree with the analysis enunciated in
[the unreported Appellate Division opinion relied upon by the defendant], find it persuasive, and
reach the same conclusion here.”).
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New Jersey common law also conflicts with the D.C. anti-SLAPP law. The New Jersey
Supreme Court has recognized a “common law cause of action for malicious use of process,
although a disfavored one, [as] a viable response to a SLAPP suit[.]” LoBiondo v. Schwartz, 199
N.J. 62, 72 (2009). “[T]he required elements of the tort [are] the filing of a complaint, without
probable cause, that was actuated by malice, that terminated in favor of the party now seeking
relief, and that caused the party now seeking relief to suffer a special grievance[.]” Id. “[O]ne
who can demonstrate that as a result of the SLAPP suit his or her right to free speech or to petition
was actually infringed will thereby satisfy the special grievance element of the cause of action.”
Id. (emphasis added). D.C.’s broad anti-SLAPP law, in contrast, covers a “special motion to
dismiss any claim arising from an act in furtherance of the right of advocacy on issues of public
interest.” D.C. Code § 16-5502(a) (emphasis added). If New Jersey law were to apply, APl would
need to show that the State’s claims were “actuated by malice,” whereas under the D.C. anti-
SLAPP law, API need only show that the claims arise from API’s activities in furtherance of its
advocacy efforts. So again, there is a conflict.

Because there is an actual conflict, the law of the state with the most significant relationship
to the claim applies. D.C. has the most significant relationship here under the Restatement
(Second) of Conflicts’ test. Camp Jaycee, 197 N.J. 132 (adopting test). The Restatement lays out
the factors and contacts relevant to determining the applicable law, which should be “evaluated
according to their relative importance with respect to the particular issue”—nhere, which anti-
SLAPP law should apply. Restatement (Second) of Conflicts § 145(2); see also id. § 6.

Given that “[t]he purpose behind an anti-SLAPP law is to encourage the exercise of free
speech, . . . the place where the allegedly tortious speech took place and the domicile of the speaker

are central to the choice-of-law analysis on this issue.” Chi v. Loyola Univ. Med. Ctr., 787 F.
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Supp. 2d 797, 803 (N.D. 1ll. 2011); see O’Gara v. Binkley, 384 F. Supp. 3d 674, 682 (N.D. Tex.
2019) (“[IIn the anti-SLAPP context, courts typically consider the place where the allegedly
tortious conduct occurred and the speaker’s domicile in determining what state’s law to apply.”).
Indeed, courts frequently give the speaker’s domicile controlling weight. See, e.g., GOLO, LLC
v. Higher Health Network, LLC, No.: 3:18-cv-2434, 2019 WL 446251, at *13 (S.D. Cal. Feb. 5,
2019) (applying California anti-SLAPP law to suit originally filed in Pennsylvania against
California speaker “because of a state’s acute interest in protecting the speech of its own citizens”);
Underground Sols., Inc. v. Palermo, 41 F. Supp. 3d 720, 726 (N.D. Ill. 2014) (applying Tennessee
anti-SLAPP law to Illinois suit against Tennessee defendant based on “the importance of a
speaker’s domicile in a court’s decision on which state’s anti-SLAPP law to apply”).

These dispositive factors show that D.C. has the most significant relationship to the claim.
APl is domiciled in the District of Columbia. See Am. Compl. 1 24(a) (alleging API “is a nonprofit
corporation based in the District of Columbia™); Restatement (Second) of Conflicts § 145(2)(c)
(treating domicile as equivalent to “place of incorporation and place of business”). The City bases
its claims against API entirely on a handful of public policy campaigns that APl broadcast
nationwide on television, radio, and the internet. Am. Compl. 11 205-211. Given that API is
“based in” D.C., the Amended Complaint necessarily alleges that API broadcasts these
advertisements from D.C., meaning the alleged misconduct occurred in D.C. rather than in New
Jersey (or any other state). Id. § 24 (a). D.C. thus has the strongest interest in having its anti-
SLAPP law apply to (and protect) its own citizen’s conduct in D.C. See Restatement (Second) of
Conflicts § 6 (“the relative interests” of the states is relevant choice of law consideration). New

Jersey’s choice of law rules therefore require applying D.C.’s anti-SLAPP law in this action.
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1. The District of Columbia’s Anti-SLAPP statute bars the City’s claims against API.

D.C.’s anti-SLAPP statute, D.C. Code 8 16-5502(a), authorizes filing “a special motion to
dismiss any claim arising from an act in furtherance of the right of advocacy on issues of public
interest.” Once the movant makes a prima facie showing that the claim arises from such an act,
the burden shifts to the plaintiff to show that its claim is likely to succeed on the merits. Id. § 16-
5502(b). API easily carries its burden here, but the City cannot do the same. This Court should
thus grant API’s special motion to dismiss.

A. The City’s claims arise from speech protected by the D.C. Anti-SLAPP Act.

The City’s claims against API focus entirely on API’s “act[s] in furtherance of its rights of
advocacy on issues of public interest.” Id. § 16-5502(a). The anti-SLAPP law broadly defines
“acts” to include a “written or oral statement” made publicly “in connection with an issue of public
interest” as well as “[a]ny other expression or expressive conduct that involves . . . communicating
views to members of the public in connection with an issue of public interest.” 1d. § 16-5501(1).
In turn, “issues of public interest should be liberally interpreted.” Saudi Am. Pub. Relations.
Affairs Comm. v. Inst. for Gulf Affairs, 242 A.3d 602, 611 (D.C. 2020). The term encompasses
“matter[s] of public significance” such as “health or safety; environmental, economic, or
community well-being” but does not include “private interests;” the statute therefore does not
protect “statements directed primarily toward protecting the speaker’s commercial interests” or
statements merely related to personal disputes. Id. § 16-5501(3); Close It! Title Services, Inc. v.
Nadel, 248 A.3d 132, 142-44 (D.C. 2021) (personal dispute over missing funds not an issue of
public interest).

The City’s claims stem directly from API’s public speech on issues of immense public

significance—namely, the debate over the benefits of fossil fuels and the risks posed by global
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climate change. The City premises its claims on messages APl communicated to the American
public, through varying mediums, commenting on the environment, community well-being, and
the role of oil and gas products in both. The Amended Complaint targets, for example, a 2017 API
advertisement entitled “Natural Gas Works for New Jersey,” whereby API proclaimed that “clean
energy production is vital to the future of the Garden State.” Am. Compl. § 206. The Amended
Complaint also points to API’s “Power Past Impossible” campaign that “told Americans that the
petroleum industry could help them ‘live better lives’”—a public statement about “community
well-being.” 1d. § 208. Additionally, the Amended Complaint faults API’s internet messaging
describing “5 Ways We’re Helping to Cut Emissions” and “4 Ways We’re Protecting Wildlife”—
public commentary on “health or safety” and the environment. Id.  209.

All the conduct the City uses to support its claims against API thus qualifies as “acts”
through which API furthered its rights of advocacy on issues of public interest. Indeed, courts
rightly “acknowledg[e] that environmental harm is a matter of public interest for the purposes of
anti-SLAPP,” as are “global warming” and “climate change.”® Resolute Forest Prods., Inc. v.
Greenpeace Int’l, 302 F. Supp. 3d 1005, 1026 (N.D. Cal. 2017); see Bikkina v. Mahadevan, 193
Cal. Rptr. 3d 499, 509-10 (Cal. Ct. App. 2015). Though the City may claim these statements had
some link to the commercial interests of API’s members—not to API’s, because API does not itself
produce or sell any fossil fuels—their primary thrust was to comment on matters of public
significance. Saudi Am. Pub., 242 A.3d at 611 (“Section 16-5501(3) expansively defines an

‘[i]ssue of public interest’ to encompass issues that ‘relate][ ] to’ a set of wide-ranging, and

3 Enacted in 2011, D.C.’s anti-SLAPP statute is relatively new, and few cases have interpreted it.
But the statute is similar to California’s law, which has a far more robust body of anti-SLAPP
caselaw, so the D.C. Court of Appeals looks to “California” precedent when applying D.C.’s
“similar” statute. Am. Studies Ass’n v. Bronner, 259 A.3d 728, 746 (D.C. 2021); Competitive
Enter. Institute v. Mann, 150 A.3d 1213, 1236 n.30 & n.32 (D.C. 2016) (similar).

6
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somewhat nebulous, categories. .. [and] intermixing public and private interests is not
disqualifying.”).

The City’s allegations reflect this fact. The City asserts that the City and its residents will
be harmed by the effects of global climate change because of API’s public speech about global
climate change and related issues. See, e.g., Am. Compl. { 121 (alleging API and co-defendants’
“conduct make[s] the purpose of this campaign of deception clear: to rapidly accelerate their own
marketing and sale of fossil fuels on a scale they knew was likely to produce devastating climate
consequences—consequences they knowingly lied about to the public for decades™). It is hard to
imagine a matter of greater public significance. API thus carries its burden to establish a prima
facie case under the D.C. anti-SLAPP statute.

B. The City cannot establish a likelihood of success on the merits of its claim.

The City cannot carry its burden of showing it is likely to succeed on its claims. When a
court grants a motion to dismiss “because no relief can be granted on a claim as a matter of law,
the plaintiff cannot show a likelihood of success on the merits of that claim for the purposes of the
anti-SLAPP motion.” Am. Studies Ass’n, 259 A.3d at 741; see New Jersey Court Rule 4:5-2 (“A
complaint may be dismissed for failure to state a claim if it fails ‘to articulate a legal basis entitling
plaintiff to relief.””).

As API’s Motion to Dismiss and Defendants’ Joint Motion to Dismiss lay out in greater
detail, which arguments this Motion fully incorporates, the City lacks viable claims against API.
Its claims are preempted by federal law because through it, the City seeks to regulate the national
(indeed, international) issue of global climate change. State law cannot constitutionally apply to
such an interstate dispute. See City of New York v. Chevron Corp., 993 F.3d 81, 91 (2d Cir. 2021);

see also Defs. Joint Mot. Dismiss, at 12-21. The City’s claims against API also fail for the many
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other reasons discussed in Defendants’ Joint Motion to Dismiss. See generally Defs. Joint Mot.
Dismiss.

The City’s claims likewise fail as a matter of pleading. First, the NJCFA only covers
alleged deceptive practices made “in connection with the sale or advertisement of any merchandise
or real estate.” N.J.S.A. 8§ 56:8-2. But none of the statements on which the City premises its claims
were connected to the “sale or advertisement” of any particular good or product that API sold.
Indeed, API does not sell fossil fuels anywhere, let alone in New Jersey. The Amended Complaint
alleges that API’s members sell fossil fuels, but such an attenuated relationship to any consumer
or merchandise (none of them API’s) does not suffice under the NJCFA. See, e.g., Joaquin v.
Lonstein Law Office, P.C., No. CV158194MASDEA, 2017 WL 2784708, at *1 (D.N.J. June 27,
2017) (dismissing NJCFA claim, where “Defendants’ allegedly fraudulent attempts to collect for
unpaid subscription fees were conducted on behalf of a third party—DIRECTV—and did not
involve the sale of merchandise to Plaintiff.”) (emphasis added); Boyko v. Am. Int’l Grp., Inc., No.
CIV. 08-2214 RBK/JS, 2009 WL 5194431, at *4 (D.N.J. Dec. 23, 2009) (explaining that NJCFA
did not apply to defendant’s activity “on behalf of a third party who might have sold merchandise”
because that activity “is not itself a sale of merchandise.”) (emphasis added); see also API’s Mot.
Dismiss, at 5-7.

Second, all of the City’s claims against APl violate API’s First Amendment rights. The
City targets API’s fully protected noncommercial speech on a matter of immense public
importance. And it does so because of that speech’s content. Yet the City cannot justify that
content-based discrimination with any compelling state interest, nor is its request for
extraordinarily broad relief narrowly tailored to any such interest. See Bruni v. City of Pittsburgh,

941 F.3d 73, 83-84 (3d Cir. 2019) (content-based restrictions are subject to strict scrutiny); see
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also Madsen v. Women’s Health Ctr., 512 U.S. 753, 763 (1994) (“The government may not
regulate [speech] based on hostility—or favoritism—towards the underlying message expressed.”)
(citation omitted). And even if API’s speech were commercial—it is not—the City’s effort to
impose content- and viewpoint-based restrictions on that speech remains impermissible and
unjustified. See API’s Mot. Dismiss, at 13-15. The City’s claims also violate API’s protected
petitioning activity and therefore fail as a matter of law under the Noerr-Pennington doctrine. See
Prof’l Real Estate Inv’rs, Inc. v. Columbia Pictures Indus., Inc., 508 U.S. 49, 56 (1993); United
Mine Workers of Am. v. Pennington, 381 U.S. 657, 670 (1965); E. R.R. Presidents Conference v.
Noerr Motor Freight, Inc., 365 U.S. 127, 136 (1961); see also API’s Mot. Dismiss, at 16-18. The
City’s negligence claim additionally violates API’s First Amendment rights because the alleged
duty, if applied to API, would either require API to self-censor its speech or coerce API to state
the opposing side on a hotly contested policy debate. API’s Mot. Dismiss, at 18. And finally, the
City’s RICO claim fails as to API because one of the alleged enterprises is API itself and because
the City fails to allege API engaged in any racketeering activities with respect to the other
enterprise. API’s Mot. Dismiss, at 19-20.

The City’s claims against API thus create a paradigmatic strategic lawsuit against public
participation that lacks any showing of a likelihood of success.

C. API is entitled to fees incurred in defending against this lawsuit.

Because API should prevail on its special motion to dismiss, it should also receive
attorney’s fees. This “court may award a moving party who prevails, in whole or in part, on a
motion brought under 8 16-5502 or 8§ 16-5503 the costs of litigation, including reasonable attorney
fees.” D.C. Code § 16-5504(a). Given the costly and time-consuming efforts that APl has

incurred, not only in defending against this lawsuit but also in preparing this Anti-SLAPP motion,
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API moves for an award of fees. If this Court grants API’s Special Motion to Dismiss, API will
file a separate motion setting forth the fees and costs incurred.
CONCLUSION
For these reasons, the Court should grant API’s Motion, strike and/or dismiss the City’s
claims against API, and award API the attorney’s fees incurred in defending against this litigation

and drafting this Motion.

Respectfully submitted,

RIKER DANZIG LLP

By:

Anthony J. Zarillo, Jr.
Jeffrey M. Beyer
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firm of Riker Danzig LLP, counsel for Defendant American Petroleum Institute (“API”) in the
above-captioned matter.

2. On July 7, 2023, | caused the following documents to be electronically filed with
the Clerk of the Court:

a. Notice of Motion to Dismiss Under the District of Columbia’s Anti-SLAPP
Statute;

b. Memorandum of Law in Support of Motion to Dismiss;
C. Certification of Anthony J. Zarillo, Jr., with Exhibits;
d. Proposed Order; and
e. This Certificate of Service.
3. Service of the foregoing documents was made on this date, via eCourts, upon all
counsel of record in this matter.
4, Additionally, I hereby certify that a courtesy copy of the within motion will be sent

via regular mail to the assigned Judge, as required by the New Jersey Court Rules.

I certify under penalty of perjury that the foregoing is true and correct. | am aware that if

any of the foregoing statements made by me are willfully false, I may be subject to punishment.

Dated: July 7, 2023
Morristown, New Jersey

Anthony J. Zarillo, Jr.
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