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COUNSEL:  

PLEASE TAKE NOTICE that, on a date to be set at the November 9, 2023 Case 

Management Conference (see June 7, 2023 Case Management Order, ¶4), Defendant American 

Petroleum Institute (“API”), through the undersigned counsel, will move pursuant to R. 4:6-2(e) 

and the other legal authorities cited in the brief submitted with this motion, and for the reasons 

stated in API’s and other Defendants’ Joint Motion to Dismiss, which API adopts and incorporates, 

and which will be filed this same date, before the Honorable Anthony V. D’Elia, J.S.C., Superior 

Court of New Jersey, William J. Brennan Courthouse, 583 Newark Ave, 2nd Floor, Jersey City, NJ 

07306, for an Order dismissing this lawsuit as to API with prejudice and granting such other and 

further relief as the Court deems just. 

In support of this application, API shall rely upon the accompanying Brief, Certification of 

Anthony J. Zarillo, Jr., and the documents attached to and referenced in those submissions, as well 

as the Brief, Certification of Herbert J. Stern, Esq., and the documents attached to and referenced 

in those submissions in support of API’s and other Defendants’ Joint Motion to Dismiss. 

A proposed form of Order is enclosed.   

The current discovery end date is June 30, 2024. 

RIKER DANZIG LLP 

By:_______________________________________          
     Anthony J. Zarillo, Jr. 
     Jeffrey M. Beyer 

Jeremiah J. Anderson (admitted pro hac vice) 
MCGUIREWOODS LLP 
845 Texas Avenue, 24th Floor 
Houston, TX 77002-2906 
(713) 571-9191 
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Dated: July 7, 2023 

cc: All Other Counsel of Record 
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CITY OF HOBOKEN, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION – HUDSON COUNTY 
DOCKET NO. HUD-L-3179-20

Plaintiff,                    CIVIL ACTION
                   CBLP ACTION

 v.                             

EXXON MOBIL CORP., EXXONMOBIL OIL 
CORP., ROYAL DUTCH SHELL PLC, SHELL 
OIL COMPANY, BP P.L.C., BP AMERICA 
INC., CHEVRON CORP., CHEVRON U.S.A. 
INC., CONOCOPHILLIPS, CONOCOPHILLIPS 
COMPANY, PHILLIPS 66, PHILLIPS66 
COMPANY, AMERICAN PETROLEUM 
INSTITUTE,

[PROPOSED] ORDER DISMISSING 
THIS ACTION AS TO AMERICAN 
PETROLEUM INSTITUTE WITH 
PREJUDICE FOR FAILURE TO 
STATE A CLAIM

Defendants. 

THIS MATTER having been brought before the Court by Defendant American Petroleum 

Institute (“API”), through their counsel, by way of a Motion to Dismiss for Failure to State a Claim, 

and granting such other and further relief as the Court deems just (the “API Motion to Dismiss”), 
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and the Court having considered all papers submitted in support of thereof and in opposition 

thereto, and for good cause shown;

IT IS, on this ________ day of _________, 2023, ORDERED that:

1. The API Motion to Dismiss is GRANTED.

2. This action is hereby dismissed as to API with prejudice.

___________________________________ 
Hon. Anthony V. D’Elia, J.S.C.

        Opposed

        Unopposed
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Jeremiah J. Anderson (admitted pro hac vice) 
MCGUIREWOODS LLP 
845 Texas Avenue, 24th Floor 
Houston, TX 77002-2906 
(713) 571-9191 

Brian D. Schmalzbach (admitted pro hac vice)
Kathryn M. Barber (admitted pro hac vice) 
MCGUIREWOODS LLP 
800 East Canal Street 
Richmond, VA 23219-3916 
(804) 775-1000 

Attorneys for Defendant American Petroleum Institute 

CITY OF HOBOKEN, SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION – HUDSON COUNTY  
DOCKET NO. HUD-L-3179-20

Plaintiff,                    CIVIL ACTION 
CBLP ACTION

v.

EXXON MOBIL CORP., EXXONMOBIL OIL 
CORP., ROYAL DUTCH SHELL PLC, SHELL 
OIL COMPANY, BP P.L.C., BP AMERICA 
INC., CHEVRON CORP., CHEVRON U.S.A. 
INC., CONOCOPHILLIPS, CONOCOPHILLIPS 
COMPANY, PHILLIPS 66, PHILLIPS66 
COMPANY, AMERICAN PETROLEUM 
INSTITUTE,

CERTIFICATION OF          
ANTHONY J. ZARILLO, JR. IN 

SUPPORT OF AMERICAN 
PETROLEUM INSTITUTE’S 

MOTION TO DISMISS 

Defendants.  

I, Anthony J. Zarillo, Jr., Esq., being of full age, certify as follows: 

1. I am an attorney at law in the State of New Jersey and a partner with the law firm 

of Riker Danzig, LLP, attorneys for the defendant American Petroleum Institute (“API”), in the 
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above-captioned matter.  I am fully familiar with the facts set forth below and make this 

certification in support of API’s motion to dismiss. 

2. Appended hereto as Exhibit A to this certification, pursuant to Rule 1:36-3, is a 

true and accurate copy of the unpublished opinion in Berger v. Frazier, No. A-1852-15T1, 2018 

WL 3402115 (N.J. App. Div. July 13, 2018). 

3. Appended hereto as Exhibit B to this certification, pursuant to Rule 1:36-3, is a 

true and accurate copy of the unpublished opinion in Boyko v. Am. Int’l Grp., Inc., No. CIV. 08-

2214, 2009 WL 5194431 (D. N.J. Dec. 23, 2009).  

4. Appended hereto as Exhibit C to this certification, pursuant to Rule 1:36-3, is a 

true and accurate copy of the unpublished opinion in Geter v. ADP Screening & Selection Servs., 

No. 2:14-cv-3225, 2015 WL 1867041 (D.N.J. Apr. 23, 2015). 

5. Appended hereto as Exhibit D to this certification, pursuant to Rule 1:36-3, is a 

true and accurate copy of the unpublished opinion in Heritage at Indep., LLC v. State, No. A-4645-

08T3, 2010 WL 4067871 (N.J. App. Div. Aug. 18, 2010). 

6. Appended hereto as Exhibit E to this certification, pursuant to Rule 1:36-3, is a 

true and accurate copy of the unpublished opinion in Hoffman v. Encore Cap. Grp., Inc., No. A-

3008-07T1, 2008 WL 5245306 (N.J. App. Div. Dec. 18, 2008). 

7. Appended hereto as Exhibit F to this certification, pursuant to Rule 1:36-3, is a 

true and accurate copy of the unpublished opinion in Joaquin v. Lonstein L. Off., P.C., No. 

CV158194MASDEA, 2017 WL 2784708 (D.N.J. June 27, 2017). 

8. Appended hereto as Exhibit G to this certification, pursuant to Rule 1:36-3, is a 

true and accurate copy of the unpublished opinion in Nat’l Servs. Grp., Inc. v. Painting & 

Decorating Contractors of Am., Inc., 2006 WL 2035465 (C.D. Cal. July 18, 2006). 
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9. Appended hereto as Exhibit H to this certification, pursuant to Rule 1:36-3, is a 

true and accurate copy of the unpublished opinion in PNC Bank v. Great Gorge Vill. S. Condo. 

Council, Inc., No. 16-7648 (SRC)(CLW), 2017 WL 436389 (D.N.J. Feb. 1, 2017). 

10. Appended hereto as Exhibit I to this certification, pursuant to Rule 1:36-3, is a 

true and accurate copy of the unpublished opinion in Smith v. Trusted Universal Standards in 

Elec. Transactions, Inc., No. 09-4567, 2010 WL 1799456 (D.N.J. May 4, 2010). 

 I hereby certify that the foregoing statements made by me are true. I am aware that if any 

of the foregoing statements made by me are willfully false, I am subject to punishment. 

By: ________________________________        
Anthony J. Zarillo, Jr. 

Dated:  July 7, 2023 
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2018 WL 3402115
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Superior Court of New Jersey, Appellate Division.

Paul BERGER, Derivatively on Behalf

of Merck & Co., Inc., Plaintiff-Appellant,

v.

Kenneth C. FRAZIER, Leslie A. Brun, Thoms R.

Cech, Thomas H. Glocer, William B. Harrison, Jr.,

C. Robert Kidder, Rochelle B. Lazarus, Carlos E.

Represas, Patricia F. Russo, Craig B. Thompson,

Wendell P. Weeks, Peter C. Wendell, Robert M.

Davis, and Peter N. Kellogg, Defendants-Respondents,

and

Merck & Co., Inc., Nominal

Defendant-Nominal Respondent.

DOCKET NO. A-1852-15T1
|

Argued October 18, 2017
|

Decided July 13, 2018

On appeal from Superior Court of New Jersey, Law Division,
Union County, Docket No. L-1379-15.

Attorneys and Law Firms

John F. Keating, Jr. (The Brualdi Law Firm, PC) argued the
cause for appellant (Steven P. Lombardi, attorney; Richard B.
Brualdi, Steven P. Lombardi, and John F. Keating, Jr., on the
brief).

Mark A. Kirsch (Gibson, Dunn & Crutcher, LLP) of the
New York bar, admitted pro hac vice, argued the cause for
respondents (McCarter & English, LLP, and Mark A. Kirsch,
attorneys; Mark A. Kirsch, Laura K. O'Boyle and Peter M.
Wade (Gibson, Dunn & Crutcher, LLP) of the New York bar,
admitted pro hac vice, Samuel G. Liversidge (Gibson, Dunn
& Crutcher, LLP) of the California bar, admitted pro hac vice,
and Mary Gabriel, on the brief).

Before Judges Fuentes, Koblitz, and Suter.

Opinion

PER CURIAM

*1  Plaintiff Paul Berger appeals from a December 4, 2015
order that dismissed his shareholder derivative lawsuit filed
against the individual members of Merck & Company's
(Merck's) Board of Directors (Board) and three members

of Merck's management (collectively, defendants). 1  The
complaint alleged that defendants caused Merck to fail to
disclose its tax liability on indefinitely reinvested overseas
earnings, otherwise known as the Repatriation Tax (Tax),
when it filed its 2013 Form 10-K with the Securities and
Exchange Commission (SEC). We affirm dismissal of the
complaint under Rule 4:6-2(e), for failure to state a claim
upon which relief can be granted.

I.

Merck is a Fortune 500 company headquartered in New
Jersey. Its common stock is traded on the New York Stock
Exchange. It is a “global health care company.” In 2013, its
revenue was approximately $43.9 billon; it had $57.1 billion
of earnings from its subsidiaries outside the United States.
Plaintiff is a stockholder of Merck.

The Financial Accounting Standards Board (FASB) 2

has developed various accounting standards. Standard
740-30-50-2 requires disclosure by companies of “[t]he
amount of the unrecognized deferred tax liability for
temporary differences related to investments in foreign
subsidiaries and foreign corporate joint ventures that are
essentially permanent in duration if determination of that
liability is practicable or a statement that determination is not
practicable.”

Merck's Form 10-K for year end 2013, filed on February 27,
2014, provided that,

[a]t December 31, 2013, foreign earnings of $57.1 billion
have been retained indefinitely by subsidiary companies
for reinvestment; therefore, no provision has been made for
income taxes that would be payable upon the distribution of
such earnings and it would not be practicable to determine
the amount of the related unrecognized deferred income tax
liability.

*2  [Emphasis added.]
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Plaintiff contends in his complaint that calculation of the Tax
is routine, requiring only that “current tax laws and rates” be
applied to “historical permanently reinvested earnings.” He
asserts that Merck's Form 10-K was misleading without the
Tax information.

On October 28, 2014, plaintiff demanded that the Board file
a lawsuit against Merck's current and past directors for their
failure to comply with Standard 740-30-50-2 when reporting
the Tax. Plaintiff asserted that this failure breached their
fiduciary duties to shareholders.

The Board hired the law firm of Forman & Shapiro, LLP (F
& S) to conduct an investigation of plaintiff's claims and to
report its findings to the Board. F & S retained an accounting
expert, interviewed partners at PricewaterhouseCoopers, who
were the accountants for Merck, and spoke with certain
current and former Merck employees. It reviewed records
from Merck's Audit Committee and communications between
the Board and the SEC.

F & S reported its findings at the February 2, 2015 Board
meeting, advising that calculation of the deferred tax liability
was “not practicable” and that it was “reasonable” for Merck
not to provide this Tax in its Form 10-K. On February 25,
2015, the Board declined to file the lawsuit requested by
plaintiff, finding it was “not in the company's best interests.”

Plaintiff filed this shareholder derivative lawsuit on April
7, 2015. The complaint alleged defendants breached their
fiduciary duty to Merck by causing Merck to fail to disclose
the Tax in its Form 10-K filed on February 27, 2014 (for the
year ending December 31, 2013) with the SEC. It included
a single count against defendants for breach of their duties
of “due care, loyalty, good faith, and other obligations to
Merck.” The relief sought included a declaration of the
breach, an affirmative injunction requiring defendants to
comply with the accounting standard to disclose the Tax,
monetary damages and attorney's fees.

The complaint alleged that other large multinational
companies, such as Apple, Microsoft and Citigroup, made
disclosure of the Tax. “On information and belief,” the
complaint averred that Merck periodically made an estimate
of the Tax. Plaintiff also said that for three prior years,
Merck calculated and reported a “reconciliation between
the effective tax rate and the U.S. statutory [tax] rate,
which included ... foreign earnings and unremitted foreign
earnings.” The complaint alleged that potential changes

to the tax laws could tax “accumulated unrepatriated
foreign earnings of controlled foreign companies,” creating a
financial impact for Merck.

Plaintiff complained that Merck's Board did not “investigate
or consider the consequences” of violating this FASB
standard even though a July 5, 2014 New York Times article
had discussed the same issue and specifically referenced
Merck. Another shareholder, the Beatrice Corwin Living
Irrevocable Trust, requested access to books and records
about the same issue. According to plaintiff, the Board's
minimal response showed it did not investigate or consider
the issue.

*3  In July 2015, defendants filed a motion to dismiss
the verified complaint under Rule 4:6-2(e), for failure to
state a claim. Defendants argued that plaintiff provided no
factual support for its allegation that Merck could make
the Tax calculation “practicably.” Defendants averred that
the complaint did not allege any acts or omissions by the
individual directors that breached their fiduciary duties to the
company. Plaintiff did not identify any purported harm to the
company. Defendants also argued that the directors' decision
not to institute suit was protected by the modified business
judgment rule.

Judge Thomas J. Walsh dismissed plaintiff's complaint under
Rule 4:6-2(e) for failure to state a claim for breach of fiduciary
duty on December 4, 2015, in an oral opinion. Plaintiff's
complaint did not allege that defendants breached any “law,
regulation or other similar authority” by reporting that
Merck's deferred tax liability was not practicable to calculate.
Plaintiff did not articulate any facts to support his claims.
Plaintiff did not say how defendants breached any fiduciary
duty or that Merck's practices were “not customary in the
industry.” Merck's certificate of incorporation “parallel[ed]”
N.J.S.A. 14:2-7(3) and limited the liability of a director or
officer. The court found the complaint made “no allegation
that the Board knew of a duty to act in regard to disclosure and
consciously failed to do so; nor [did] plaintiff's [c]omplaint
assert any allegations regarding the Board's oversight of
Merck's accounting practices.” There was no obligation by
the Board to react to the New York Times newspaper article.
The trial court did not address defendants' modified business
judgment rule defense or their contention that plaintiff did not
suffer damages.

On appeal, plaintiff claims the trial court erred because it
was practicable for the company to calculate and disclose

                                                                                                                                                                                               HUD-L-003179-20   07/07/2023 5:26:18 PM   Pg 6 of 79   Trans ID: LCV20232032337 



Berger v. Frazier, Not Reported in Atl. Rptr. (2018)
2018 WL 3402115

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 3

the Tax. Plaintiff argues that Rule 4:6-2(e) was not properly
applied. Had it been, the court would have accepted as true
all the allegations he made, including that the Tax could
be calculated. Plaintiff alleged the Board members breached
their duty to “keep informed, to read and understand Merck's
financial statements, including its tax disclosures,” by not
considering the tax implications of the Tax.

Also, the complaint should not have been dismissed based
on the exculpatory provision in Merck's certificate of
incorporation. This was extrinsic to the complaint. It should
not have been enforced at the pleading stage, before
discovery. It was improper to deny injunctive relief because
the exculpatory clause did not address it.

Plaintiff claims that the modified business judgment rule
cannot be used as an alternate basis to affirm the trial court
because the trial court did not consider it. Finally, plaintiff
argues that Robert Davis, Merck's current chief financial
officer (CFO), is a necessary party to this litigation to enforce
injunctive relief.

We conclude that plaintiff's arguments lack merit and we
affirm the dismissal of this litigation.

II.

We review de novo the challenged order that dismissed
plaintiffs' complaint for failure to state a cause of action,
applying the same legal standard as the trial court. Frederick
v. Smith, 416 N.J. Super. 594, 597 (App. Div. 2010). A motion
for failure to state a claim must be denied if, giving plaintiffs
the benefit of all their factual allegations and all favorable
inferences, a cause of action has been alleged in the complaint.

Printing Mart-Morristown v. Sharp Elecs. Corp., 116 N.J.
739, 746 (1989). Conclusory allegations do not provide an
adequate basis to deny a motion to dismiss under Rule 4:6-2.

Id. at 768.

*4  We agree with the trial court that the complaint was
properly dismissed under Rule 4:6-2(e). There is no dispute
that FASB standard 740-30-50-2 allows a company to report
that it is not practicable to estimate the Tax. Financial
Accounting Standard (FAS) 109 explains that a determination
or calculation may be impracticable where “the cost to
develop that information is excessive[.]” FAS No. 107,
incorporated into a different section of the ASC, indicates

that “practicable” means, “that an estimate ... can be made

without incurring excessive costs.” 3  Practicability, therefore,
is a “dynamic concept,” meaning what is practicable for one
entity might not be for another and what is not practicable in
one year might be practicable in another.

We reject plaintiff's contention that we are required to accept
as true his allegation that Merck can “practicably” estimate
the Tax. That is a conclusion that he has not supported
factually. Under Rule 4:6-2(e), we are required to accept as
true facts that are alleged, but not conclusory allegations.
Scheidt v. DRS Techs., Inc., 424 N.J. Super 188, 193 (App.
Div. 2012). “[P]leadings reciting mere conclusions without
facts and reliance on subsequent discovery do not justify

a lawsuit.” Glass v. Suburban Restoration Co., 317 N.J.
Super. 574, 582 (App. Div. 1998); see Lederman v. Prudential
Life Ins. Co. of Am., 385 N.J. Super. 324, 349 (App. Div.
2006).

Plaintiff makes three arguments to support this conclusion,
none of which are persuasive. Plaintiff contends on
“information and belief” that Merck actually estimated the
Tax. He provided no evidence or facts to support this. This
claim is meaningless because it was based on information and
belief, not on personal knowledge even though the complaint

was verified. See Monmouth Cty. Social Serv. v. P.A.Q.,
317 N.J. Super. 187, 193-94 (App. Div. 1998) (providing that
a complaint that is made without personal knowledge, it is a
nullity and insufficient to invoke the court's jurisdiction); see
also R. 1:4-7.

Next plaintiff says that Merck was required to make a
reconciliation between the effective tax rate and the U.S.
statutory tax rate and did so in 2011, 2012, and 2013.
Defendants acknowledge that they were required to make a
reconciliation between the effective tax rate and U.S. statutory
tax rate, but that the calculation simply applied a 35% tax rate
to foreign earnings. What is important here is that plaintiff
did not explain how this reconciliation shows that Merck can
practicably estimate the Tax at issue. This then is another bare
conclusion, not supported by facts.

Plaintiff contends that other multinational companies, such
as Apple and Microsoft, disclose the amount of the Tax.
However, that does not mean that Merck can do the
same or that its corporate structure is similar. These
are entirely different corporations with separate overseas
business holdings. Equating one company's capabilities with
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another is speculative. Therefore, we agree with the trial
court that the complaint was properly dismissed under
Rule 4:6-2(e) because it relied on a newspaper article
and conclusory statements without any supporting facts.
Without factual support, we cannot “accept as true” plaintiff's
conclusion that Merck can calculate the Tax “practicably.”

The breach of fiduciary duty claim also was properly
dismissed by the trial court. The complaint alleged a single
count for breach of fiduciary duty by Merck's directors and
officers. Plaintiff argued that Merck's shareholders “have
a right to expect that directors will exercise reasonable
supervision and control over the policies and practices of

a corporation,” citing Francis v. United Jersey Bank, 87
N.J. 15, 36 (1981). He claims that defendants had a “duty to
look” which included “reading and understanding financial
statements, and making reasonable attempts at detection and

prevention of ... illegal conduct.” Id. at 31, 39.

*5  Whether or not Francis sets forth the applicable standard,
the complaint did not allege facts sufficient to meet the
standard. The complaint did not cite a law or regulation
violated by Merck's 2013 Form 10-K. It did not identify any
inadequacies with Merck's internal controls or its financial
reporting process. It did not say what accounting standards
were violated. There was no obligation by the Board to act
based on a newspaper article that mentioned the company.
There were no factual allegations made against individual
Board members.

We discern no error by the trial court in dismissing the
complaint in the alternative based on the exculpation clause in
Merck's certificate of incorporation for directors and officers.
It provided that

all current and former directors and
officers of the Corporation shall not
be personally liable to the Corporation
or its stockholders for damages for
breach of duty owed to the Corporation

or its stockholders, except that the
provisions ... shall not relieve a
director or officer from liability for any
breach of duty based upon an act or
omission (a) in breach of such person's
duty of loyalty to the Corporation
or its stockholders, (b) not in good
faith or involving a knowing violation
of law or (c) resulting in receipt by
such person of an improper personal
benefit.

The certificate of incorporation was referenced by plaintiff
in his complaint. The trial court could rely on it in deciding

the Rule 4:6-2(e) motion. See Myska v. N.J. Mfrs. Ins.
Co., 440 N.J. Super. 458, 482 (App. Div. 2015) (quoting

E. Dickerson & Son, Inc. v. Ernst & Young, LLP, 361 N.J.
Super. 362, 365 n.1 (App. Div. 2003) (“a court may consider
documents specifically referenced in the complaint ‘without
converting the motion into one for summary judgment.’
”). Plaintiff's complaint did not allege facts showing the
individual defendants breached their duty of loyalty, acted in
bad faith, knew about any violation of law or benefited from
the Form 10-K filing.

We also reject plaintiff's argument that Robert Davis was a
necessary party to the litigation. He was not CFO when the
2013 Form 10-K was filed in February 2014. He is not needed
for injunctive relief, given our decision here.

In light of our opinion, we have no need to address any of
plaintiff's arguments about the modified business judgment
rule.

Affirmed.

All Citations

Not Reported in Atl. Rptr., 2018 WL 3402115

Footnotes
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1 Defendants include: Kenneth C. Frazier, Merck's President and Chief Executive officer since 2011; Robert
M. Davis, Merck's Executive Vice President and Chief Financial Officer (CFO) since 2014; Peter N. Kellogg,
Merck's Executive Vice President and Chief Financial Officer from 2007 to April 2014; Leslie A. Brun, a
member of the Board since 2008; Thoms R. Cech, a member of the Board since 2009; Thomas H. Glocer,
a member of the Board since 2007; William B. Harrison, Jr., a member of the Board since 1999; C. Robert
Kidder, a member of the Board since 2005; Rochelle B. Lazarus, a member of the Board since 2004; Carlos
E. Represas, a member of the Board since 2009; Patricia F. Russo, a member of the Board since 1995; Craig
B. Thompson, a member of the Board since 2008; Wendell P. Weeks, a member of the Board since 2004;
and Peter C. Wendell, a member of the Board since 2003.

2 FASB “establishes financial accounting and reporting standards for public and private companies and not-
for-profit organizations that follow Generally Accepted Accounting Principles.” About Us, FASB, https://
www.fasb.org/jsp/FASB/Page/LandingPage&cid=1175805317407.

3 See Statement of Financial Accounting Standards No. 107, Accounting for Income Taxes, 7 (Dec. 1991),
http://www.fasb.org/jsp/FASB/Document_C/DocumentPage?cid1218220123701&acceptedDisclaimer=true.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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2009 WL 5194431
Only the Westlaw citation is currently available.

NOT FOR PUBLICATION
United States District Court, D. New Jersey.

Victor BOYKO, Plaintiff,

v.

AMERICAN INTERNATIONAL GROUP,

INC., American International Insurance Company

of New Jersey, Inc., Credit Control Systems

Inc., and AIG Marketing, Inc., Defendants.

Civil No. 08–2214 (RBK/JS).
|

Dec. 23, 2009.

West KeySummary

1 Antitrust and Trade
Regulation Particular cases

Conspiracy Particular Subjects of
Conspiracy

A automobile insurance customer failed to state
a consumer fraud claim against a debt collector
as he did not plead any facts to support a
concerted effort between the debt collector and
the insurance company such that it could be
inferred a scheme to defraud was plausible rather
than merely possible. The debt collector called
and sent notices to the customer regarding a
debt that he purportedly did not owe. While
perhaps liability for subsequent fraud could be
stretched to include efforts by debt collectors
in conspiracy with the seller, the customer
making such a claim must plead facts supporting
the alleged conspiracy. Here, the customer
summarily pled that the debt collector and the
insurance company were involved in a joint
enterprise. Fed.Rules Civ.Proc.Rule 12(b)(6), 28

U.S.C.A.; N.J.S.A. 56:8–2.

18 Cases that cite this headnote

Attorneys and Law Firms

Lewis G. Adler, Law Office of Lewis Adler, Woodbury, NJ,
for Plaintiff.

Braden Andrew Borger, Sean Tracy O'Neill, Saul Ewing LLP,
Philadelphia, PA, for Defendants.

OPINION

KUGLER, District Judge.

*1  This matter comes before the Court upon a motion by
Credit Control Systems, Inc. (CCS) to dismiss the Amended

Complaint of Plaintiff 1  Victor Boyko, or in the alternative, to
strike certain paragraphs. For the reasons set forth below, the
Court grants CCS's Motion to Dismiss and denies the Motion
to Strike.

I. BACKGROUND
On December 2, 2006, Plaintiff purchased an automobile
insurance policy from American International Insurance
Company. The policy ran from December 2, 2006 to May
31, 2007. Mr. Boyko paid in full all premiums due for
the period. The policy contained an automatic termination
provision, which provided: “If we offer to renew or continue
and you or your representative do not accept, this policy
will automatically terminate at the end of the current policy
period. Failure to pay the required premium when due shall
mean that you have not accepted our offer.” Amd. Compl. at
¶ 36. On April 17, 2007, American International Insurance
Company offered to renew the policy for an additional six
months beginning on June 1, 2007 provided Plaintiff remitted
the required premium by June 1, 2007. Plaintiff did not accept
the renewal offer, nor did he pay the requested premium.

Nevertheless, on September 11, 2007, Plaintiff alleges that
an entity known as “American Insurance Group (AIG)” sent
him a payment demand for $262 allegedly owed for coverage
provided prior to the cancellation of the policy. Plaintiff
alleges that this bill included a demand for $31 for monies
allegedly due to the New Jersey Guaranty Fund. Plaintiff did
not pay the bill.

On October 22, 2007, Defendant Credit Control Services
d/b/a Credit Collection Services sent Plaintiff a notice and
demand for payment of $262 on behalf of “AIG Insurance
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Companies.” Amd. Compl. at ¶ 42. CCS sent Plaintiff a
second and third notice and demand on November 11, 2007
and December 2, 2007, respectively. CSS made numerous
calls to Plaintiff demanding payment. On January 21, 2008,
Plaintiff paid the full amount demanded under protest. The
Defendants failed to forward the $31 payment to the New
Jersey Guaranty Fund.

Plaintiff filed a Complaint against Defendants American
International Group, Inc. (AIG), American International
Insurance Company of New Jersey, Inc. (AIIC), and CCS on
May 5, 2008. AIG and AIIC filed an answer on September 11,
2008. CCS filed an answer on October 20, 2008. With leave
of court, Plaintiff filed an Amended Complaint on April 20,
2009 broadening the geographic scope of the proposed class
of plaintiffs.

II. STANDARD
Under Federal Rule of Civil Procedure 12(b)(6), a court may
dismiss an action for failure to state a claim upon which relief
can be granted. With a motion to dismiss, “ ‘courts accept all
factual allegations as true, construe the complaint in the light
most favorable to the plaintiff, and determine whether, under
any reasonable reading of the complaint, the plaintiff may

be entitled to relief.’ ” Fowler v. UPMC Shadyside, 578

F.3d 203, 210 (3d Cir.2009) (quoting Phillips v. County of
Allegheny, 515 F.3d 224, 233 (3d Cir.2008)). In other words, a
complaint survives a motion to dismiss if it contains sufficient
factual matter, accepted as true, to “state a claim to relief that

is plausible on its face.” Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007).

*2  In making this determination, a court must engage in

a two part analysis. Ashcroft v. Iqbal, ––– U.S. ––––,
–––– – ––––, 129 S.Ct. 1937, 1949–50, 173 L.Ed.2d 868

(2009); Fowler, 578 F.3d at 210–11. First, the court must

separate factual allegations from legal conclusions. Iqbal,
129 S.Ct. at 1949. “Threadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do
not suffice.” Id. Second, the court must determine whether
the factual allegations are sufficient to show that the plaintiff
has a “plausible claim for relief.” Id. at 1950. Determining
plausibility is a “context-specific task” that requires the court
to “draw on its judicial experience and common sense.” Id. A
complaint cannot survive where a court can only infer that a
claim is merely possible rather than plausible. See id.

Alternatively, under Rule 12(f), a party may move to strike
from a pleading “an insufficient defense or any redundant,
immaterial, impertinent, or scandalous matter.” A court has
“considerable discretion” in deciding a Rule 12(f) motion.

Tonka Corp. v. Rose Art Indus., Inc., 836 F.Supp. 200, 217
(D.N.J.1993). However, motions to strike are disfavored and
usually will be denied “unless the allegations have no possible
relation to the controversy and may cause prejudice to one of
the parties, or if the allegations confuse the issues in the case.”
River Road Dev. Corp. v. Carlson Corp. Ne., No. 89–7037,
1990 WL 69085, at *3 (E.D.Pa. May 23, 1990). Importantly,
a motion to strike is not a proper way to dismiss part of
complaint for legal insufficiency. See 5C Charles Alan Wright
& Arthur R. Miller, Federal Practice and Procedure § 1380,
at 391 (3d ed.2004). Notwithstanding, a court can consider
an improper Rule 12(f) motion as a motion to dismiss under
Rule 12(b)(6). See Deluca v. Michigan, No. 06–12552, 2007
WL 1500331, at *1 (E.D.Mich. May 23, 2007); Magnotta v.
Leonard, 102 F.Supp. 593, 593 (M.D.Pa.1952).

III. DISCUSSION
As a threshold matter, CCS has requested in effect that its
motions be treated as unopposed. See Docket No. 26. Under
the New Jersey Local Civil Rules, a party may seek a 14 day
extension of the motion day without the consent of the court,
the clerk, or the opposing parties if the party serves a letter
“before the date on which opposition papers would otherwise
be due [.]” L. Civ. R. 7.1(d)(5). In this case, Plaintiff's
opposition papers were due on May 18, 2009, the same day
that he applied for the automatic extension. See Docket No.
25. CCS opposed the extension, arguing that Plaintiff should
have requested an extension earlier.

While Plaintiff should have requested the extension before
May 18, the Court will nevertheless accept Plaintiff's papers
as having been timely filed. Under Local Civil Rule 83.2(b),
the Court may relax any local rule where adherence would
result in injustice. Since CCS does not appear to have been
disserviced in any way by the delay, and since Plaintiff's
mistake appears to be in good faith, it would be unjust to
ignore Plaintiff's papers. The Court now turns to the substance
of the pending motions.

*3  Plaintiff asserts three claims against CCS in the Amended
Complaint: 1) violation of the Fair Debt Collection Practices
Act (FDCPA), 15 U.S.C. § 1692 et seq.; 2) violation of

the New Jersey Consumer Fraud Act (CFA), N.J.S.A. §
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56:8–2; and 3) violation of the Truth–in–Consumer Contract,
Warranty and Notice Act (TCCWNA), N.J.S.A. § 56:12–15.
Amd. Compl. at ¶¶ 95–108. Defendant CCS has moved to
dismiss the Consumer Fraud Act claim and the TCCWNA
claim. CCS has also moved to strike certain allegations in the
Amended Complaint regarding the FDCPA claim.

A. CFA
Plaintiff's second claim against CCS is under the CFA. CCS
argues that Plaintiff cannot state a claim for two reasons: 1)
CCS did not sell any merchandise or real estate to Plaintiff,
and 2) Plaintiff has failed to allege sufficient facts to show that
CCS used deceptive or unconscionable practices. Docket No.
24 at 9. Plaintiff responded by arguing that CCS is liable as an
agent of the other Defendants and CCS is liable for failing to
be a bonded collection agency as required under New Jersey
law. See Docket No. 30 at 5–6. The Court agrees with CCS
and finds that Plaintiff has failed to state a claim under the
CFA.

The CFA prohibits the use of unconscionable commercial
practices or fraud “in connection with the sale” of

merchandise or real estate. N.J.S.A. § 56:8–2; Castro
v. NYT Television, 370 N.J.Super. 282, 851 A.2d 88, 95
(N.J.Super.Ct.App.Div.2004) (“[T]o state a cause of action
under the CFA, a plaintiff must allege the commission of
deception, fraud, misrepresentation, etc., ‘in connection with’
the sale of merchandise or services.”). The purpose of the Act
is to protect consumers from deception and fraud, even when

committed in good faith. Gennari v. Weichert Co. Realtors,
148 N.J. 582, 691 A.2d 350, 365 (N.J.1997). Importantly,
however, the CFA does not cover every transaction; instead,
“[i]ts applicability is limited to consumer transactions which
are defined both by the status of the parties and the nature

of the transaction itself.” Arc Networks, Inc. v. Gold
Phone Card Co., 333 N.J.Super. 587, 756 A.2d 636, 638

(N.J.Super.Ct.Law.Div.2000) (citing City Check Cashing,
Inc. v. Nat'l State Bank, 244 N.J.Super. 304, 582 A.2d 809
(N.J.Super.Ct.App.Div.1990)).

To state a CFA claim, a plaintiff must show three things: “1)
unlawful conduct by defendant; 2) an ascertainable loss by
plaintiff; and 3) a causal relationship between the unlawful

conduct and the ascertainable loss.” Bosland v. Warnock
Dodge, Inc., 197 N.J. 543, 964 A.2d 741, 749 (N.J.2009). A
plaintiff must also show that he is a “consumer” and that he

purchased “merchandise.” Viking Yacht Co. v. Composites
One LLC, 496 F.Supp.2d 462, 473 (D.N.J.2007).

“Merchandise” is defined to include “any objects, wares,
goods, commodities, services or anything offered directly or

indirectly to the public for sale [.]” N.J.S.A. § 56:8–1(c).
“Consumer” is not defined by statute, but has been described
as “one who uses (economic) goods, and so diminishes or

destroys their utilities.” Viking Yacht, 496 F.Supp.2d at 473
(quotations removed). Finally, “sale” is defined to include
“any sale, rental or distribution, offer for sale, rental or
distribution or attempt directly or indirectly to sell, rent or

distribute[.]” N.J.S.A. § 56:8–1(e).

*4  Plaintiff's CFA claim must fail because CCS did not
sell any merchandise or real estate to him. The alleged
violation here occurred when CCS called and sent notices
to Plaintiff regarding a debt that he purportedly does not
owe. However, CCS's notices were not offers to sell—
and Plaintiff did not buy—anything. CCS was not selling

insurance, (which is merchandise under New Jersey law,
see Lemelledo v. Beneficial Mgmt. Corp. of Am., 150 N.J. 255,
696 A.2d 546, 551 (N.J.1997)), and CCS was most certainly
not selling debt. Its mere debt collection efforts on behalf of
a third party who might have sold merchandise is not itself

a sale of merchandise. See Hoffman v. Encore Capital
Group, Inc., No. A–3008–07T1, 2008 WL 5245306, at *3
(N.J.Super.Ct.App.Div. Dec.18, 2008) (holding collection
activities did not involve sale of merchandise to consumers),
certif. denied, 198 N.J. 316, 966 A.2d 1080 (N.J.2009); see

also Joe Hand Promotions, Inc. v. Mills, 567 F.Supp.2d
719, 724 (D.N.J.2008) (holding letter claiming money
owed for sale of pay-per-view program did not involve
the sale of merchandise). These facts are insufficient to
show misrepresentation or an unconscionable practice “in
connection with the sale” of merchandise or real estate.

Plaintiff counters by asserting that CCS was acting in concert
with the other Defendants such that CCS's agency with them
can create liability. See Docket No. 30 at 5. Plaintiff relies on
Whittingham v. Amended Mortgage Electronic Registration
Services, Inc., No. 06–3016, 2007 WL 1456196, at *8 (D.N.J.
May 15, 2007) for the proposition that subsequent fraud in
the performance of a fraudulent sale is actionable under the
CFA. See Docket No. 30 at 5. Plaintiff further relies on

Gennari v. Weichart Co. Realtors, 148 N.J. 582, 691 A.2d
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350 (N.J.1997) for the proposition that an agent involved in
the perpetration of a fraud involving the sale of merchandise
is also liable under the CFA. Plaintiff's reliance on those cases
is faulty.

First, liability for subsequent fraud is seemingly limited to
where the original person selling the merchandise or real

estate continues the fraud himself. See Weiss v. First Unum
Life Ins. Co., 482 F.3d 254, 266 (3d Cir.2007) (holding fraud
by seller at point of sale and then in subsequent performance
creates liability under the CFA). Plaintiff here is not alleging
that the other Defendants continued the fraud themselves,
but that they worked in concert with a third party, CCS, to
perpetuate the fraud.

Second, while perhaps liability for subsequent fraud can be
stretched to include efforts by debt collectors in conspiracy
with the seller, a plaintiff making such a claim must plead

facts supporting the alleged conspiracy. See Iqbal, 129
S.Ct. at 1951 (holding bare assertion of conspiracy is
insufficient pleading). While the acts of a debt collector are
possibly consistent with a scheme to defraud, they are also
consistent with a standard debtor-debt collector relationship,
i.e., a party owed a debt enlists the support of a debt collector
to pursue the debt. Cf. id. (holding plaintiff must plead
sufficient facts to show claim is plausible rather than merely
possible, which means allegations merely consistent with
an illicit purpose, but not showing that it is plausible, are
insufficient). Here, Plaintiff has summarily plead, inter alia,
that the “Defendants” were involved in a “joint enterprise.”
See Amd. Compl. at ¶ 17. Plaintiff has not plead any facts
to support a concerted effort between CCS and the other
Defendants such that the Court can infer that a scheme to
defraud is plausible rather than merely possible.

*5  Third, the agency theory on which Plaintiff relies does
not support that an agent of a defrauding principal is always
liable under the CFA, but rather supports that an agent is
liable where the agent was intimately involved in the initial
fraudulent sale. Cf. Gennari, 691 A.2d at 637 (holding real
estate agent liable for fraudulent sale of poorly constructed
homes where she was also an officer for the builder and
was “integral” to the acquisition, marketing, and sale of the
homes). Here Plaintiff has not plead any facts to support
that CCS was involved in the initial sale of the underlying
insurance such that CCS can be liable under the CFA.

Thus, based on this analysis, CCS did not sell anything
to Plaintiff and Plaintiff has failed to plead a relationship
between CCS and the other Defendants such that liability can

otherwise attach. 2  Therefore, the Court grants CCS's Motion
to Dismiss as to the CFA claim.

B. TCCWNA
Plaintiff's third claim against CCS is under the TCCWNA.
CCS argues that the TCCWNA claim must fail because the
Act does not apply to debt collectors, and even if it does,
Plaintiff is not a “consumer” under the Act. Docket No. 24
at 4. Plaintiff counters that CCS was acting as an agent for
the other Defendants and thus it bears liability. Docket No.
30 at 9. The Court disagrees with Plaintiff and finds that the
TCCWNA does not apply to CCS.

Among other things, the TCCWNA prohibits a “seller, lessor,
lender, or bailee” from giving a written notice to a consumer
that includes a provision that violates state or federal law.
N.J.S.A. § 56:12–15. A “consumer” is defined as “any
individual who buys, leases, borrows, or bails any money,
property, or service which is primarily for personal, family,
or household purposes.” Id. The terms “seller, lessor, lender,
or bailee” are not defined by statute. Thus, to define those
terms, a reviewing court must rely on the plain language
of the statute and give the language its ordinary meaning.

See Barrows v. Chase Manhattan Mortgage Corp., 465
F.Supp.2d 347, 362 (D.N.J.2006) (citing Miah v. Ahmed, 179
N.J. 511, 846 A.2d 1244, 1249 (N.J.2004)).

Plaintiff does not assert in the Amended Complaint nor in
the opposition brief that CCS is a seller, lessor, lender, or
bailee. Indeed, were Plaintiff to make such an argument, that
assertion would fail since CCS did not sell, lease, lend or

bail any money or property to Plaintiff. 3  Cf. Barrows, 465
F.Supp.2d at 362–63 (holding law firm and its attorneys who
charged fees to mortgagee for actions on behalf of mortgagor
not subject to TCCWNA). Instead, Plaintiff argues that CCS
was in an agency relationship with the other Defendants and is
thus subject to the Act because they were a seller. See Docket
No. 30 at 9. This argument also fails. Under the plain language
of the statute, liability does not extend to agents of the covered
entities. Thus, assuming that Plaintiff has alleged sufficient
facts to support a principal-agent relationship, CCS cannot be
liable under the TCCWNA for its acts on behalf of the other
Defendants where CC S's acts did not involve selling, leasing,
lending, or bailing.
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*6  Therefore, the Court grants CCS's Motion to Dismiss as
to the TCCWNA claim.

C. Leave to Amend
Having dismissed the CFA claim and the TCCWNA claim
of the Amended Complaint, the Court must now address
whether to grant leave to amend. Where a complaint is
dismissed for failure to state a claim, leave to amend should

normally be granted. Shane v. Fauver, 213 F.3d 113, 115
(3d Cir.2000). However, the rule is not absolute: Leave to
amend is inappropriate where it would cause undue delay, the
amendment is motivated by bad faith or a dilatory motive,
the amendment would cause prejudice, or the amendment is

futile. In re Burlington Factory Sec. Litig., 114 F.3d 1410,
1434 (3d Cir.1997).

As to the CFA claim, the Court holds that leave to amend
is warranted. Plaintiff may potentially be able to plead facts
that support a conspiracy between the other Defendants and
CCS to support a claim. Therefore, Plaintiff is granted leave
to amend the CFA claim within 10 days of the accompanying
Order.

As to the TCCWNA claim, however, the Court holds that
leave to amend is futile. Under no set of facts will Plaintiff
be able to allege that CCS was a “seller, lessor, lender, or
bailee.” Therefore, the Court denies Plaintiff leave to amend
the TCCWNA claim.

D. Motion to Strike
In addition to its Motion to Dismiss, CCS moves to strike

paragraphs 49, 4  50, 5  97(b), 6  and 100(b) 7  of the Amended

Complaint under Federal Rule of Civil Procedure 12(f). 8

CCS contends that these paragraphs are immaterial and will
cause prejudice and confusion. Docket No. 24 at 15. Plaintiff
maintains that paragraphs 49, 97(b), and 100(b) are relevant
to the FDCPA claim and that paragraph 50 is likewise relevant
to the CFA claim and/or the FDCPA claim. The Court agrees
with Plaintiff as to the FDCPA claim and paragraphs 49,
97(b), and 100(b), but disagrees as to the CFA claim and
paragraph 50. The Court instead finds that paragraph 50 is
only relevant to the FDCPA claim.

1. Paragraphs 49, 97(b), and 100(b)

Paragraphs 49, 97(b), and 100(b) each relate to the allegation
that Credit Control Systems, Inc. violated the FDCPA by
using a name, “Credit Collection Services” or “CCS,” on the
notices it sent to Plaintiff that were not its “true name.” Under
the FDCPA, a debt collector engages in false, deceptive, or
misleading representations when collecting a debt if it uses
“any business, company, or organization name other than
the true name of the debt collector's business, company, or

organization.” 15 U.S.C. § 1692e(14). What constitutes a
debt collector's “true name” is not defined by statute or the

relevant legislative history. 9  The Federal Trade Commission
has interpreted the provision to mean that a debt collector
“may use its full business name, the name under which it
usually transacts business, or a commonly-used acronym.
When the collector uses multiple names in its various affairs,

it does not violate [ § 1692e(14) ] if it consistently uses
the same name when dealing with a particular customer.”
Staff Commentary on the Fair Debt Collection Practices

Act, 53 Fed.Reg. 50,097–02, 50,107 (Dec. 13, 1988). 10

Alternatively, at least one court has held that a business's
true name includes the name in which it has a license

to conduct business under state law. See Kizer v. Am.
Credit & Collection, No. B–90–78, 1990 WL 317475, at
*6 (D.Conn. Dec.17, 1990). Despite the ambiguity at the

periphery of analysis of what is a true name, § 1692e(14)
at its core clearly prohibits the use of a name that is neither
the collector's actual corporate name nor its trade name,

licensed or otherwise. See Peter v. GC Servs. L.P., 310
F.3d 344, 352 (5th Cir.2002) (holding debt collector's use of
“United States Department of Education” on outside envelope

violated § 1692e(14)).

*7  From this authority, the Court is persuaded that a
collector's “true name” includes the collector's legal name
(i.e., the registered corporate or LLC name with the state) as

well as the name under which it is licensed to do business. 11

The Court is not convinced that a collector is using its
“true name” where it engages in collection activities under

an unlicensed trade name or its commonly known name. 12

Section 1962e(14) seems to suggest with the word “true”
that only an official name will suffice. Congress could have

used a broader term such as “own” name, see 15 U.S.C.

§ 1692a(6) (defining “debt collector”), if it intended §
1692e(14) to be inclusive rather than exclusive of other
names. Given however that the purpose of the provision is to
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prevent fraud and misleading representations, and given that
Congress used an exacting term like “true name,” the Court

is convinced that § 1692e(14) requires debt collectors to
use a precise, official name when conducting debt collection
activities.

With this standard in mind, the Court now turns to Defendant's
pending Motion to Strike. As an initial matter, Defendant's
Motion is improper under Rule 12(f). What CCS is effectively
asking the Court to do is strike an entire count of Plaintiff's
Amended Complaint. Since this is not appropriately done
under Rule 12(f), the pending Motion will be treated as a
motion to dismiss for failure to state a claim.

Regardless of the standard used, CCS's Motion cannot be
granted. CCS first contends that the claim is insufficient
because Plaintiff has not pled that he was deceived by CCS
using the name Credit Collection Services or CCS, instead
of Credit Control Systems. Docket No. 24 at 11–12. But

CCS misconstrues § 1692e(14). The section does not
require an affirmative pleading that a person was mislead
by the use of an improper name; indeed such deception is
assumed where a party pleads that he received an improper

communication. Section 1692e begins by stating: “A debt
collector may not use any false, deceptive, or misleading
representations in connection with the collection of a debt.
Without limiting the general application of the foregoing,
the following conduct is a violation of this section[.]” From
there, the statute specifically lists sixteen prohibited actions.
Subsection 14 does not include any language to the effect of
“that deceives the party.” Thus, subsection 14 must be read
to be a per se deceptive act. In other words, if a party can
prove, for example, that he received a letter using a name other
than the debt collector's true name, he has proven a deceptive

practice. 13

CCS also contends that because Plaintiff has not pled that
he sustained a loss from the purported FDCPA violation,
he has not stated a claim. See Docket No. 24 at 12. This
argument fails because the FDCPA is generally a strict
liability statute, and thus does not require proof of actual

damages to support a claim. See Russell v. Equifax A.R.S.,
74 F.3d 30, 33 (2d Cir.1996); Rosamilia v. ACB Receivables
Mgmt., Inc., No. 08–4063, 2009 WL 1085507, at *5 (D.N.J.
Apr.22, 2009); Pace v. Leavitt, No. 06–2925, 2007 WL
432978, at *2 n. 4 (D.N.J. Jan.31, 2007), aff'd, 293 Fed.
Appx. 919 (3d Cir.2008); 15 U.S.C. § 1692k. But see

Graziano v. Harrison, 950 F.2d 107, 113 (3d Cir.1991)
(holding no liability for debt collector for contacting debtor
represented by counsel where collector did not know of the
representation).

*8  Finally, CCS's motion cannot be granted because
significant questions of fact exist that foreclose a motion
to dismiss. The Court is required at this stage to assume
true the factual allegations in the Amended Complaint. Here,
Plaintiff has pled facts supporting that CCS used a name
other than its true name. Thus, despite CCS's protestations
that Credit Collection Services or CCS is the name under
which it usually transacts business, see Docket No. 24 at 12,
the Court cannot make that determination with reference to

extraneous information. Cf. Dickenson v. Townside T.V. &
Appliance, Inc., 770 F.Supp. 1122, 1125–26 (S.D.W.Va.1990)
(granting summary judgment where defendants submitted
affidavit, certificate of incorporation, state business license,
city business license, printed advertisements, and debtor's
rental agreements and termination notices showing business
consistently conducted business and billed customers with
same name).

Therefore, the Court denies CCS's Motion to Strike as to
paragraphs 49, 97(b), and 100(b).

2. Paragraph 50
Plaintiff's allegation in paragraph 50 is that CCS is not
licensed or bonded in New Jersey. Plaintiff suggests that this
allegation is essential because it supports his CFA claim. See
Docket No. 30 at 12. As discussed above, however, the CFA
claim is deficient and the bond claim does not support it.
Nevertheless, Plaintiff also argues that this allegation supports
his FDCPA claim. See Docket No. 30 at 12. This argument has
merit and warrants denying CCS's Motion to Strike. Evidence
that CCS was unlicensed in New Jersey potentially supports
that CCS was not conducting business in its “true name.” That
is, the allegation in paragraph 50 provides support that CCS
could not conduct business in the name of Credit Collection
Services, since that was not a name under which it was

licensed to do business (at least in New Jersey). See Kizer,
1990 WL 317475, at *6.

Therefore, the Court denies CCS's Motion to Strike as to
paragraph 50.

E. Rule 56(f) Affidavit
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In connection with the pending Motion to Dismiss, Plaintiff
also filed an affidavit pursuant to Federal Rule of Civil
Procedure 56(f). See Docket No. 30–3. Plaintiff alleges that
CCS filed its motion as a motion to dismiss and/or for
summary judgment. See Docket No. 30–3 at ¶ 2. He also
alleges CCS relied on documents outside of the pleadings.
Id. at ¶ 3. Plaintiff requests that the Court delay decision on
summary judgment until discovery is complete. Id. at ¶ 5.
However, CCS has not filed a motion for summary judgment
and it has not attached or relied on information beyond the
pleadings. Further, the Court has not converted any of the
pending motions to a motion for summary judgment pursuant
to Rule 12(d). Therefore, Plaintiff's request is moot.

IV. CONCLUSION
For the foregoing reasons, the Court GRANTS Defendant
CCS's Motion to Dismiss as to the CFA claim and the
TCCWNA claim. The Court GRANTS Plaintiff leave to
amend the CFA claim within 10 days of the accompanying
Order, and the Court DENIES Plaintiff leave to amend the
TCCWNA claim. Finally, the Court DENIES CCS's Motion
to Strike.

All Citations

Not Reported in F.Supp.2d, 2009 WL 5194431

Footnotes

1 Plaintiff has not yet moved for class certification. Because the Court has not certified the class, it shall refer
to Plaintiff in the singular.

2 Plaintiff also claims in his opposition brief that CCS is liable under the CFA because it had not posted a
bond to engage in collection activities, as is required by New Jersey law. See Docket No. 30 at 6 (citing

N.J.S.A. § 45:18–1). Under the CFA, violation of certain regulations constitutes an “unlawful practice.” Cox
v. Sears Roebuck & Co., 138 N.J. 2, 647 A.2d 454, 462 (N.J.1994). Generally, a violation of regulations
promulgated under the CFA is sufficient to state a claim, see id.; however, at least one court has held that

violation of regulations not promulgated under the Act can also suffice for a claim. See Artistic Lawn &
Landscape Co. v. Smith, 381 N.J.Super. 75, 884 A.2d 828 (N.J.Super.Ct.Law.Div.2005). Notwithstanding, a
CFA claim based on violation of a consumer protection regulation must still arise in connection with the sale

of merchandise or real estate. See generally Cox, 647 A.2d at 462–63. Thus, here, where Plaintiff has
not shown that CCS's actions were in connection with the sale of anything, Plaintiff cannot sustain a claim
for violation of the bond requirement.

As an aside, this analysis cannot be read to hold that the Court finds that a violation of the bond requirement
is a violation of the CFA. The Court is not called on to decide, and thus will not, whether an alleged violation
of N.J.S.A. § 45:18–1 supports a claim under the CFA against a debt collector.

3 Which also means that Plaintiff is not a “consumer” vis-a-vis CCS.

4 “Each of the notices send by the Defendant Credit Control Services, Inc identified the name of the business
as CCS or Credit Collection Services.” Amd. Compl. ¶ 49.

5 “The Defendant Credit Control Services, Inc dba Credit Collection Services is not licensed nor bonded in the
State of New Jersey as a debt collector pursuant to NJSA 45:18–1 et seq. since August 3, 2004. Exhibit F.”
Amd. Compl. ¶ 50.

6 “The Defendant, Credit Control Services, Inc dba Credit Collection Services and C.C.S. has violated the
Fair Debt Collection Practices Act 15 U.S.C. 1692 et setq [sic] (FDCPA) by their conduct, including, but not
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limited to: ... b) using a name for the business other than the true name of the debt collector ( 15 U.S.C.
§ 1692e(14)) [.]” Amd. Compl. ¶ 97(b).

7 “The Defendant, Credit Control Services, Inc dba Credit Collection Services and C.C.S. has engaged in unfair
and/or deceptive acts and practices with respect to Plaintiff and each Class member that includes one or
more of the following: ... b. using a name for the business other than the true name of the debt collector [.]”
Amd. Compl. ¶ 100(b).

8 For purposes of Defendant CCS's pending Motion to Strike, whether the Court treats it as a Rule 12(f) motion
or a Rule 12(b) (6) motion is immaterial since Plaintiff responded to it as if it were a motion to dismiss. See
Docket No. 30 at 11.

9 The court in Anthes v. Transworld Systems, Inc., 765 F.Supp. 162, 172 n. 11 (D.Del.1991), interpreted

the legislative purpose behind § 1692e(14) to prevent debt collectors from misrepresenting that they are
credit bureaus. However, even if this is the purpose behind the statute, it does not shed much light on what
is a business's true name.

10 The Court is mindful that FTC Commentary on the FDCPA is not entitled to deference “ ‘except to the extent

its logic is persuasive.’ ” Brown v. Card Serv. Ctr., 464 F.3d 450, 455–56 (3d Cir.2006) (quoting Dutton
v. Wolpoff & Abramson, 5 F.3d 649, 654 (3d Cir.1993)).

11 This holding cannot be read to state the CCS is liable under the FDCPA because it used both Credit Collection
Services and CCS in its notices. Where a collector uses an acronym after it fully identifies itself at the
beginning of a notice does not give rise to liability.

12 Moreover, the Court is unconvinced that the “least sophisticated debtor” would not be misled by a debt

collector's use of a commonly used—but unlicensed or unregistered—name. See Wilson v. Quadramed
Corp., 225 F.3d 350, 354 (3d Cir.2000) (holding whether a practice is deceptive under the FDCPA is judged

by whether the “least sophisticated debtor” would be misled); see also Catencamp v. Cendent Timeshare
Resort Group Consumer Fin., Inc., 471 F.3d 780, 782 (7th Cir.2006) (“[U]nsophisticated readers do not see
through acronyms when the creditor's full name is missing.”).

13 This conclusion differs markedly from the conclusion in Anthes, wherein the court held that a debt collector

can use other names under § 1692e(14) “to the extent that their use is not false, deceptive, or misleading.”

765 F.Supp. at 172. The Court believes that this holding is in discord with the structure and language of

§ 1692e as just examined above.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.

                                                                                                                                                                                               HUD-L-003179-20   07/07/2023 5:26:18 PM   Pg 18 of 79   Trans ID: LCV20232032337 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NB7DBFC20AFF711D8803AE0632FEDDFBF&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c7d9c35ea6a942df8a56bc3bf76f8257&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1692E&originatingDoc=I16fc22b2fab911de9988d233d23fe599&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7c720000bea05 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1692E&originatingDoc=I16fc22b2fab911de9988d233d23fe599&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7c720000bea05 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I16fc22b2fab911de9988d233d23fe599&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I16fc22b2fab911de9988d233d23fe599&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I1b4568c555dc11d997e0acd5cbb90d3f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c7d9c35ea6a942df8a56bc3bf76f8257&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991101501&pubNum=0000345&originatingDoc=I16fc22b2fab911de9988d233d23fe599&refType=RP&fi=co_pp_sp_345_172&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_172 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NB7DBFC20AFF711D8803AE0632FEDDFBF&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c7d9c35ea6a942df8a56bc3bf76f8257&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1692E&originatingDoc=I16fc22b2fab911de9988d233d23fe599&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7c720000bea05 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I490e7f454fea11dbb0d3b726c66cf290&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c7d9c35ea6a942df8a56bc3bf76f8257&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010386408&pubNum=0000506&originatingDoc=I16fc22b2fab911de9988d233d23fe599&refType=RP&fi=co_pp_sp_506_455&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_455 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id7b03f7396fb11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c7d9c35ea6a942df8a56bc3bf76f8257&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993172487&pubNum=0000506&originatingDoc=I16fc22b2fab911de9988d233d23fe599&refType=RP&fi=co_pp_sp_506_654&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_654 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993172487&pubNum=0000506&originatingDoc=I16fc22b2fab911de9988d233d23fe599&refType=RP&fi=co_pp_sp_506_654&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_654 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6467ee3f798e11d98c82a53fc8ac8757&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c7d9c35ea6a942df8a56bc3bf76f8257&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000492563&pubNum=0000506&originatingDoc=I16fc22b2fab911de9988d233d23fe599&refType=RP&fi=co_pp_sp_506_354&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_354 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000492563&pubNum=0000506&originatingDoc=I16fc22b2fab911de9988d233d23fe599&refType=RP&fi=co_pp_sp_506_354&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_354 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic855acc28b8911dba10be1078cee05f1&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c7d9c35ea6a942df8a56bc3bf76f8257&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010894143&pubNum=0000506&originatingDoc=I16fc22b2fab911de9988d233d23fe599&refType=RP&fi=co_pp_sp_506_782&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_782 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010894143&pubNum=0000506&originatingDoc=I16fc22b2fab911de9988d233d23fe599&refType=RP&fi=co_pp_sp_506_782&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_782 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NB7DBFC20AFF711D8803AE0632FEDDFBF&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c7d9c35ea6a942df8a56bc3bf76f8257&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1692E&originatingDoc=I16fc22b2fab911de9988d233d23fe599&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7c720000bea05 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I1b4568c555dc11d997e0acd5cbb90d3f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c7d9c35ea6a942df8a56bc3bf76f8257&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991101501&pubNum=0000345&originatingDoc=I16fc22b2fab911de9988d233d23fe599&refType=RP&fi=co_pp_sp_345_172&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_172 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NB7DBFC20AFF711D8803AE0632FEDDFBF&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c7d9c35ea6a942df8a56bc3bf76f8257&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1692E&originatingDoc=I16fc22b2fab911de9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 


EXHIBIT C 

                                                                                                                                                                                               HUD-L-003179-20   07/07/2023 5:26:18 PM   Pg 19 of 79   Trans ID: LCV20232032337 



Geter v. ADP Screening and Selection Services, Inc., Not Reported in F.Supp.3d (2015)
2015 WL 1867041

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1

2015 WL 1867041
Only the Westlaw citation is currently available.

United States District Court, D. New Jersey.

Myles GETER, on behalf of himself and

all others similarly situated, Plaintiff,

v.

ADP SCREENING AND SELECTION

SERVICES, INC., et al., Defendants.

Civ. No. 2:14–cv–3225 (WJM).
|

Signed April 23, 2015.

Attorneys and Law Firms

John Soumilas, James A. Francis, Lauren KW Brennan,
Francis & Mailman, P.C., Philadelphia, PA, for Plaintiff.

Christopher H. Mills, Fisher & Phillips, LLP, Murray Hill, NJ,
Matthew Porio, Fox Rothschild, Christina A. Stoneburner,
Roseland, NJ, for Defendants.

OPINION

WILLIAM J. MARTINI, District Judge.

*1  Plaintiff Myles Geter filed this putative class action
against Defendants ADP Screening and Selection Services,
Inc. (“ADP”) and Planned Companies, Inc. (“Planned
Companies”). The four-count Amended Complaint asserts
claims under the Fair Credit Reporting Act, 15 U.S.C. §
1681 et seq. (“FCRA”), and the New Jersey Consumer Fraud

Act, N.J. Stat. Ann. § 56:8–1 et seq. (“CFA”). Those
claims arise from Planned Companies' rejection of Plaintiff's
application for employment following a background check by
ADP.

This matter comes before the Court on (1) ADP's motion for
summary judgment on Counts One and Three under Federal
Rule of Civil Procedure 56, (2) ADP's motion to dismiss

Count Four 1  under Federal Rule of Civil Procedure 12(b)
(6), and (3) Planned Companies' motion to dismiss Count
Two under Rule 12(b)(6). There was no oral argument.
Fed.R.Civ.P. 78(b). For the reasons set forth below, ADP's
motion for summary judgment is DENIED, ADP's motion to

dismiss is GRANTED, and Planned Companies' motion to
dismiss is DENIED.

I. BACKGROUND

A. Legal Framework
The FCRA's purpose is “to ensure fair and accurate credit
reporting, promote efficiency in the banking system, and

protect consumer privacy.” Gelman v. State Farm Mut.
Auto. Ins. Co., 583 F.3d 187, 191 (3d Cir.2009) (citation
omitted). It contains provisions governing the use of
consumer reports for employment purposes.

Under the FCRA, a “user” of a consumer report who intends
to take an “adverse action” on a job application “based in
whole or in part” on information obtained from the consumer
report must provide a copy of the report to the job applicant,
along with a notice of the applicant's dispute rights under the
FCRA, before taking the adverse action (a “pre-adverse action

notice”). 15 U.S .C. § 1681b(b)(3). Additionally, after an
adverse action occurs, the consumer employment applicant
must receive a second notice. Id. § 1681m.

Further, under Section 1681i(a)(1)(A), credit reporting
agencies must promptly reinvestigate any information in a
consumer's file that a consumer disputes and either record
the current status of the information in dispute or delete
it. Section 1681i sets forth a fairly specific process for
disputing information in a credit report. A consumer must
first inform the credit agency of the dispute. Id. § 1681i(a)(1).
The credit reporting agency must reinvestigate promptly. The
agency must then appropriately respond to the dispute based
on the results of its reinvestigation. This includes deleting
or modifying disputed information when appropriate. Id. §
1681i(a)(5). The credit reporting agency must also notify the
consumer promptly of the results of the reinvestigation in
writing. Id. § 1681i(a)(6).

B. Factual Background
The following facts are alleged in the Amended Complaint.
Plaintiff is a New Jersey citizen who applied for a
position at Planned Companies. Am. Compl. ¶ 12, 29, ECF
No. 4. Defendant Planned Companies provides janitorial,
maintenance, concierge/front desk and security services to
its clients. Am. Compl. ¶ 14. Defendant ADP provides pre-
employment screening reports. Id. ¶ 11.
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*2  As part of its employment screening process, Planned
Companies employs ADP to perform background searches
of public record information concerning job applicants,
including Plaintiff. Am. Compl. ¶¶ 11, 25, 31. These
background searches include the applicant's alleged criminal
record history. Id. ¶ 17. Planned Companies also employed
ADP to send out FCRA pre- and adverse action notices
to consumers who applied for employment positions with
Planned Companies. Id. ¶ 25. Plaintiff alleges that ADP did
more than just conduct background searches and send out
notices, however. Id. ¶ 25. Specifically, Plaintiff maintains
that Planned Companies provided ADP in advance with
criteria that ADP used to “adjudicate” whether or not to
disqualify an applicant based on the consumer report ADP
generated. Id. ¶ 25.

Regarding Plaintiff's circumstances, in February 2007,
Plaintiff “was falsely accused of threatening a former
classmate over the website MySpace and was arrested on a
variety of improper criminal charges.” Am. Compl. ¶ 27. The
charges against Plaintiff were eventually dropped due to a
lack of evidence. Id. ¶ 28.

On February 25, 2013, Plaintiff applied for a position as
a concierge at Planned Companies. Am. Compl. ¶ 29. He
was immediately offered an interview, which took place
on February 27, 2013. Id. ¶ 30. That same day, Planned
Companies employed ADP to perform a background check
on Plaintiff. Id. ¶ 31. ADP prepared and delivered a consumer
report concerning Plaintiff to Planned Companies on March
5, 2013, which included adverse criminal record information
relating to the false accusations from 2007. Id. ¶ 33.

On March 8, 2013, Plaintiff contacted Planned Companies
to follow up on his interview. Am. Compl. ¶ 34. He was
informed that his consumer report contained a criminal
record and that “an adverse action had already been ordered”
denying his application for employment based on the contents
of the ADP report. Id. Planned Companies then sent Plaintiff a
digital copy of a computer-generated form pre-adverse action
notice, dated March 7, 2013, from ADP to Plaintiff (the “Pre–
Adverse Action Notice”). Id. ¶ 35. That same day, Plaintiff
contacted ADP to dispute the completeness and accuracy of
ADP's consumer report. Id. ¶ 37. ADP allegedly refused to
process Plaintiff's dispute or initiate a reinvestigation of the
disputed information. Id. ¶ 38.

Plaintiff alleges that at the time Defendants sent the Pre–
Adverse Action Notice to him—and in conformity with

Defendants' customary practices—an employment decision
regarding his application had already been made. Am.
Compl. ¶ 36. Plaintiff thus argues that he was deprived
of the opportunity to address ADP's inaccurate reporting
with Planned Companies before adverse action was taken, in
violation of the FCRA.

II. LEGAL STANDARD

A. Summary Judgment
Federal Rule of Civil Procedure 56 provides for summary
judgment “if the pleadings, the discovery [including,
depositions, answers to interrogatories, and admissions on
file] and disclosure materials on file, and any affidavits show
that there is no genuine issue as to any material fact and
that the movant is entitled to judgment as a matter of law.”

Fed.R.Civ.P. 56; see also Celotex Corp. v. Catrett, 477

U.S. 317, 32223, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986);

Turner v. Schering–Plough Corp., 901 F.2d 335, 340 (3d
Cir.1990). A factual dispute is genuine if a reasonable jury
could find for the non-moving party, and is material if it will
affect the outcome of the trial under governing substantive

law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248,
106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). The Court considers
all evidence and inferences drawn therefrom in the light most

favorable to the non-moving party. Andreoli v. Gates, 482
F.3d 641, 647 (3d Cir.2007).

*3  Initially, the moving party has the burden of
demonstrating the absence of a genuine issue of material fact.

Celotex Corp., 477 U.S. at 323. Once the moving party
has met this burden, the nonmoving party must identify, by
affidavits or otherwise, specific facts showing that there is a
genuine issue for trial. Id. The opposing party must do more
than just rest upon mere allegations, general denials, or vague

statements. Saldana v. Kmart Corp., 260 F.3d 228, 232 (3d
Cir.2001). Rather, to withstand a proper motion for summary
judgment, the nonmoving party must identify specific facts
and affirmative evidence that contradict those offered by the

moving party. Anderson, 477 U.S. at 256–57.

B. Motion to Dismiss
Federal Rule of Civil Procedure 12(b)(6) provides for the
dismissal of a complaint, in whole or in part, if the plaintiff
fails to state a claim upon which relief can be granted. The
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moving party bears the burden of showing that no claim has

been stated. Hedges v. United States, 404 F.3d 744, 750
(3d Cir.2005). In deciding a motion to dismiss under Rule
12(b)(6), a court must take all allegations in the complaint as
true and view them in the light most favorable to the plaintiff.

See Warth v. Seldin, 422 U.S. 490, 501, 95 S.Ct. 2197, 45
L.Ed.2d 343 (1975); Trump Hotels & Casino Resorts, Inc. v.
Mirage Resorts Inc., 140 F.3d 478, 483 (3d Cir.1998).

Although a complaint need not contain detailed factual
allegations, “a plaintiff's obligation to provide the ‘grounds'
of his ‘entitlement to relief’ requires more than labels and
conclusions, and a formulaic recitation of the elements of a

cause of action will not do.” Bell Atl. Corp. v. Twombly,
550 U.S. 544, 555, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007).
Thus, the factual allegations must be sufficient to raise a
plaintiff's right to relief above a speculative level, such that

it is “plausible on its face.” See id. at 570; see also

Umland v. PLANCO Fin. Serv., Inc., 542 F.3d 59, 64
(3d Cir.2008). A claim has “facial plausibility when the
plaintiff pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the

misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678,

129 S.Ct. 1937, 173 L.Ed.2d 868 (2009) (citing Twombly,
550 U.S. at 556). While “[t]he plausibility standard is not akin
to a ‘probability requirement’ ... it asks for more than a sheer
possibility.” Id.

III. DISCUSSION
The Amended Complaint asserts the following claims:

(1) Count One: Violation of FRCA Section 1681b(b)(3)
against ADP;

(2) Count Two: Violation of FRCA Section 1681b(b)(3)
against Planned Companies;

(3) Count Three: Violation of FRCA Section 1681i(a)
against ADP; and

(4) Count Four: Violation of the CFA against ADP.

ADP moves for summary judgment on Counts One and Three
and to dismiss Count Four. Planned Companies moves to
dismiss Count Two.

A. ADP's Motion for Summary Judgment is
Premature

ADP moves for summary judgment pre-discovery and
attaches evidence in support of its motion. Plaintiff argues
that ADP's motion is premature, citing Federal Rule of Civil
Procedure 56(d).

*4  Rule 56(d) states:

If a nonmovant shows by affidavit or
declaration that, for specified reasons,
it cannot present facts essential to
justify its opposition, the court may:
(1) defer considering the motion or
deny it; (2) allow time to obtain
affidavits or declarations or to take
discovery; or (3) issue any other
appropriate order.

The Third Circuit has long interpreted this rule to require
that “a party seeking further discovery in response to a
summary judgment motion submit an affidavit specifying,
for example, what particular information is sought; how, if
uncovered, it would preclude summary judgment; and why

it has not previously been obtained.” Dowling v. City of
Philadelphia, 855 F.2d 136, 140–41 (3d Cir.1988). Vague
or general statements of what a party hopes to gain through
a delay for discovery under Rule 56(d) are insufficient.

Hancock Indus. v. Schaeffer, 811 F.2d 225, 230 (3d
Cir.1987). However, if a party opposing summary judgment
files an affidavit that addresses these three requirements with
specificity, the Third Circuit has held that “a continuance of
a motion for summary judgment for purposes of discovery

should be granted almost as a matter of course.” Sames
v. Gable, 732 F.2d 49, 51 (3d Cir.1984). This is especially
true when particular information, necessary to the successful
opposition to summary judgment, is in the sole possession of
the moving party. Id.

The parties have not yet conducted any discovery in this
matter. See Reed v. Staniero, No. 06–3496, 2007 WL
3430935, at *7 (D.N.J.Nov.13, 2007) (distinguishing between
cases where “further discovery is sought” and cases “where
no meaningful discovery has taken place”; in the later
Dowling is less strictly applied). And Plaintiff submitted
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an affidavit setting forth the information he will seek in
discovery, how that information would preclude summary
judgment, and why he has not previously obtained that
evidence. For instance, regarding his Section 1681(b)(3)
claim, Plaintiff will seek information regarding the particular
process actually followed by ADP and Planned Companies
when providing notices under the FCRA. And regarding
his Section 1681i(a) claim, Plaintiff will seek information
on ADP's policies, procedures, and training on identifying
consumer disputes and conducting FCRA reinvestigations of
disputed items.

An argument that Plaintiff has failed to produce evidence
supporting its claim is unconvincing where—as here—
Plaintiff has not yet been afforded the opportunity to conduct
discovery and much of the relevant evidence is in the sole
possession of the moving party. ADP's summary judgment
motion will be denied without prejudice as premature.

B. Motions to Dismiss
The Court now turns to Defendants' motions to dismiss.
The Court finds that Count Two adequately alleges a FCRA
claim against Planned Companies and will deny Planned
Companies' motion. However, Count Four does not allege a
CFA claim against ADP. The Court will thus grant ADP's
motion and dismiss Count Four with prejudice.

i. Planned Companies Motion to Dismiss Count Two
*5  Count Two asserts a claim against Planned Companies

under FCRA Section 1681(b)(3), based on Planned
Companies alleged failure to provide Plaintiff with the Pre–
Adverse Action Notice before taking an adverse action
against him. Planned Companies first argues that the Court
should dismiss Count Two, because the contract between
ADP and Planned Companies indicates that ADP did not
automatically disqualify candidates based on pre-set criteria.
The contract to which Planned Companies refers is extrinsic
to the pleadings. Further, it is not “integral to or explicitly
relied upon” in the Amended Complaint, which focuses
on the actual process followed by ADP and Planned

Companies when providing pre-adverse action notices. In
re Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1426
(3d Cir.1997) (quotations omitted) (emphasis in original). The
Court will not consider it in this procedural context.

Planned Companies next argues that even if ADP did
adjudicate Plaintiff's candidacy, Plaintiff has not alleged that

Planned Companies took any adverse action against Plaintiff
prior to sending the Pre–Adverse Action Notice. The Court
disagrees.

FCRA section 1681b(b)(3) imposes obligations on any
“person” who “[uses] a consumer report for employment

purposes.” 15 U.S.C. § 1681b(b)(3)(A). Such a person,

before taking any adverse action based in whole or in part
on the report, ... shall provide to the consumer to whom the
report relates-

(i) a copy of the report; and

(ii) a description in writing of the rights of the consumer
under this subchapter, as prescribed by the Bureau under
section 1681g(c)(3) of this title.

Id. “The clear purpose of this section is to afford employees
time to discuss reports with employers or otherwise respond

before adverse action is taken.” Goode v. LexisNexis
Risk & Info. Analytics Grp., Inc., 848 F.Supp.2d 532, 537
(E.D.Pa.2012) (citations and quotations omitted).

The denial of employment is an adverse action under

the FCRA. 15 U.S.C. § 1681a(k)(1)(B)(ii). Adverse
employment action under the FCRA “occurs when the
decision is carried out, when it is communicated or actually

takes effect....” Goode, 848 F.Supp.2d at 540.

In support of its motion, Planned Companies relies heavily
on a decision from the Eastern District of Pennsylvania

— Moore v. Rite Aid Hdqtrs Corp., 33 F.Supp.3d 569
(E.D.Pa.2014). In Moore, the plaintiff argued that “Rite
Aid's employment decision actually took effect upon the
completion of a LexisNexis adjudication and that the
opportunity thereafter to provide information was a mere

formality designed to satisfy § 1681b(b)(3).” Id. at 574.
The court granted Rite Aid's motion to dismiss, because that
argument was not supported by allegations in the complaint.
See id. (“If such an argument was supported by the allegations
in the Complaint, and it is not, plaintiff would state a claim
upon which relief could be granted on this ground.”).

*6  Unlike Moore, here the Amended Complaint sufficiently
alleges that Planned Companies' employment decision
actually took effect upon completion of ADP's adjudication
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and that the opportunity to provide information was a mere
formality to satisfy Planned Companies' FCRA obligations.
It states “the date of the adverse employment action against
[Plaintiff] was the date that ADP created and instantly
‘adjudicated’ his application. No further discretionary action
was taken by Planned Companies after that moment.” Am.
Compl. ¶ 32. It further provides that ADP's consumer report
regarding Plaintiff is dated March, 5, 2013. Id. ¶ 33. And
it alleges that, on March 8, 2015, Plaintiff called Planned
Companies to follow up on his application. Id. ¶ 34. In
response, a representative told him that “his background
report contained a criminal record and that an adverse action
had already been ordered denying him employment with
Planned Companies because of the contents of the ADP
report.” Id. ¶ 34. Read in the light most favorable to Plaintiff,

these allegations support a claim under FCRA Section
1681b(b)(3) against Planned Companies. The Court will thus
deny Planned Companies' motion to dismiss Count Two.

Finally, in its motion to dismiss, Planned Companies argues
that the Court should deny class certification, because
Plaintiff is not a member of the class he seeks to represent.
First, no class certification motion is currently pending
before this Court. Further, this action is not a “rare
case[ ] where the complaint itself demonstrates that the
requirements for maintaining a class action cannot be met.”

Clark v. McDonald's Corp., 213 F.R.D. 198, 205 n. 3

(D.N.J.2003) (citing Miller v. Motorola, Inc., 76 F.R.D.
516 (N.D.Ill.1977). Planned Companies' argument is thus
premature, and the Court will not consider it at this time.
Planned Companies may renew this argument following
discovery.

ii. ADP's Motion to Dismiss Count Four
In Count Four, Plaintiff asserts a claim against ADP under the
CFA for knowingly failing to provide complete information
in its consumer report regarding Plaintiff. Am. Compl. ¶ 9.
ADP argues that the FCRA preempts this state law claim and,
alternatively, that Plaintiff is not a “consumer” under the CFA.
Because the Court finds that Plaintiff is not a “consumer”
under the CFA, the Court need not reach ADP's preemption
argument.

The CFA prohibits the use of unconscionable commercial
practices or fraud “in connection with the sale” of

merchandise or real estate. N.J. Stat. Ann. § 56:8–2. To
state a CFA claim, a plaintiff must show three things: “1)
unlawful conduct by defendant; 2) an ascertainable loss by
plaintiff; and 3) a causal relationship between the unlawful

conduct and the ascertainable loss .” Bosland v. Warnock
Dodge, Inc., 197 N.J. 543, 964 A.2d 741, 749 (N.J.2009). A
plaintiff must also show that he is a “consumer” and that he

purchased “merchandise.” Viking Yacht Co. v. Composites
One LLC, 496 F.Supp.2d 462, 473 (D.N.J.2007).

*7  Plaintiff's CFA claim fails because he did not purchase

anything from ADP. See Huertas v. Galaxy Asset Mgmt.,
641 F.3d 28, 35 (3d Cir.2011) ( “[Plaintiff] has failed to state
a claim under the NJCFA because his complaint is not based
on [defendants'] marketing or sale of merchandise or services
to him.”); Boyko v. Am. Int'l Grp., Inc., No. 08–2214, 2009
WL 5194431, at *3 (D.N.J. Dec.23, 2009) (dismissing a CFA
claim because the plaintiff did not buy anything from the
defendant). The allegation that Planned Companies bought
an inaccurate consumer report concerning Plaintiff from ADP
does not provide Plaintiff with a cause of action against ADP
under the CFA. Thus, the Court will dismiss Count Four.
Further, because the Court finds that amendment of Count
Four would be futile, the Court will dismiss Count Four with
prejudice.

IV. CONCLUSION
For the above reasons, ADP's motion for summary judgment
is DENIED, ADP's motion to dismiss is GRANTED, and
Count Four is DISMISSED WITH PREJUDICE. Further,
Planned Companies' motion to dismiss is DENIED. An
appropriate order follows.

All Citations

Not Reported in F.Supp.3d, 2015 WL 1867041
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1 Incorrectly labeled “Count Three.”

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Superior Court of New Jersey,
Appellate Division.

HERITAGE AT INDEPENDENCE,

LLC, Plaintiff-Appellant,

v.

The STATE of New Jersey, The New Jersey

Department of Environmental Protection, The

New Jersey Highlands Water Protection and

Planning Council, and The New Jersey Council

on Affordable Housing, Defendants-Respondents.

Argued May 26, 2010.
|

Decided Aug. 18, 2010.

West KeySummary

1 Declaratory Judgment Statutory Remedy

Real estate developer failed to exhaust
available administrative remedies before filing
its declaratory judgment action challenging
the constitutionality of the Highlands Water
Protection and Planning Act. Therefore,
developer's claim was not ripe for review.
Developer did not apply for a permit to develop
its property in protected region, so there was no
basis on which to conclude that, as developer
maintained, affordable housing could not have
been constructed on developer's property.

On appeal from the Superior Court of New Jersey, Law
Division, Warren County, Docket No. L-316-07.

Attorneys and Law Firms

Richard J. Hoff, Jr., argued the cause for appellant (Bisgaier,
Hoff, LLC, attorneys; Mr. Hoff and Carl S. Bisgaier, on the
briefs).

Barbara L. Conklin, Deputy Attorney General, argued the
cause for respondents (Paula T. Dow, Attorney General,
attorney; Nancy Kaplen, Assistant Attorney General, of
counsel; Ms. Conklin, on the brief).

Before Judges AXELRAD, SAPP-PETERSON and
ESPINOSA.

Opinion

PER CURIAM.

*1  Plaintiff Heritage at Independence, LLC (“Heritage”),
a developer who sought to construct an inclusionary
development on environmentally sensitive lands in
the Townships of Independence and Hackettstown
(“Independence and Hackettstown”) within the Highlands
Preservation Area, appeals from summary judgment
dismissing seven of the eleven counts of its amended
complaint in lieu of prerogative writs against the State
of New Jersey (“State”), the New Jersey Department
of Environmental Protection (“DEP”), the New Jersey
Highlands Water Protection and Planning Council
(“Highlands Council”) and the New Jersey Council on
Affordable Housing (“COAH”) (collectively “defendants”).
Heritage had sought a judgment declaring the Highlands
Water Protection and Planning Act (“Highlands Act”),
N.J.S.A. 13:20-1 to -35, unconstitutional, both facially
and as-applied to its property, an order barring the State
from regulating Heritage's proposed development in the
Preservation Area of the Highlands region (“Highlands”),
and a builder's remedy to allow construction of its proposed
development. We affirm.

I.

We briefly provide some statutory and regulatory background
to place this litigation into context. The Highlands Act was
enacted on August 10, 2004. In doing so, the Legislature
recognized that the Highlands is an essential source of
drinking water for half the population of New Jersey and
“contains other exceptional natural resources such as clean
air, contiguous forest lands, wetlands, pristine watersheds,
and habitat for flora and fauna,” as well as sites of historic
significance and recreational opportunities. N.J .S.A. 13:20-2.
As the Legislature determined, the then-existing land use
and environmental regulation system could not protect the
resources from the impact of unplanned land development
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and sprawl often resulting from the “uncoordinated land use
decisions of 88 municipalities, seven counties, and a myriad
of private landowners,” so it established a regional approach
to planning land use in the Highlands. Ibid. The legislation
created the Highlands Council with responsibility for land
use planning in the region, N.J.S.A. 13:20-4, including the
obligation to adopt, in consultation with other state agencies
such as the DEP, a regional master plan (“RMP”). N.J.S.A.
13:20-2, -6i, -8. The Highlands Council adopted a final RMP
by Resolution 2008-27 on July l7, 2008, which became
effective on September 8, 2008. 40 N.J.R. 5852 (Oct. 6,

2008). 1

Additionally, on July l7, 2008, the Fair Housing Act
(“FHA”) was amended to authorize regional planning
entities, such as the Highlands Council, to identify and
coordinate opportunities for affordable housing on a

regional basis. N.J.S.A. 52:27D-329.9. On September
5, 2008, Governor Corzine signed Executive Order
No. 114 (“EO114”)Executive Order No. 114 (“EO114”)
directing the Highlands Council, COAH and the DEP to
coordinate their efforts with respect to affordable housing
in the Highlands, and, in part, requiring COAH and
the Highlands Council to enter into a Memorandum of
Understanding (“MOU”) to coordinate procedures and
maximize affordable housing opportunity in the Highlands
while preserving its critical environmental resources. On
October 30, 2008, the two agencies entered into an MOU to
effectuate EO114. http://www.state.nj.u s/dca/affiliates/coah/
regulations/highlands/mou.pdf.

*2  About ten years earlier, on or about October 17, 1998,
Independence received substantive certification from COAH
for its first round housing obligations for the 1987 to
1993 period. On or about February 20, 2004, Independence
petitioned COAH for substantive certification of its second
round compliance plan, covering housing obligations from
l993 to l999, which included, in part, Heritage's proposed
inclusionary development. However, following the enactment
of the Highlands Act, COAH staff questioned the feasibility
of Heritage's inclusionary development and two other

inclusionary sites in the Preservation Area. 2  On December
16, 2005, Independence submitted its third round compliance
plan, seeking vacant land and other adjustments to its
fair share obligation, claiming that by virtue of the
Highlands Act, it has “no lands available with any realistic
development opportunity for inclusionary housing zoning.”

See N.J.A.C. 5:97-5.2.

The Highlands Act also delegated responsibility to the DEP to
establish a Highlands permitting review program for all major
development in the Preservation Area, N.J.S.A. 13:20-31
to -35, including the authority to provide for a waiver of
any of the Highland Act's provisions, on a case-by-case
basis, where adherence would: (1) imperil public health
and safety; (2) interfere with redevelopment in previously
developed areas; or (3) cause a “taking of property without
just compensation.” N.J.S.A. 13:20-33b(1)-(3). The DEP

adopted the implementing regulation, N.J.A.C. 7:38-6.8. 3

II.

Heritage owns approximately 113 acres of undeveloped,
primarily forested land in Independence and Hackettstown
in Warren County, located within the Preservation Area of

the Highlands region. 4  Heritage proposed to develop 46.48
acres of its property, largely in Independence (Block 4,
Lots 28-29), with a small portion in Hackettstown (Block
l36, Lot 26). The proposed development consists of 15
buildings, comprised of l04 age-restricted dwelling units
and 14 units of affordable housing. The lands adjacent
to Heritage's property in Independence along Overlook
Drive are developed with residential uses and the lands in
Hackettstown immediately adjacent to Heritage's property
along Hamilton and Countryside Drives are fully developed
with residential, commercial and retail uses.

On September 18, 2006, the Independence Planning Board
(“Board”) declared complete the application for major site
plan approval submitted by Heritage's predecessor-in-title,
K-Land Corp., to construct the 118-unit residential project.
On May 21, 2007, the Board granted K-Land's application,
including variance and waiver requests, subject to the
condition, in part, that it obtain “approval, exemption or
other form of acceptance” from either or both the Highlands
Council and DEP and obtain public water and sewer
service from the Hackettstown Municipal Utilities Authority
(“HMUA”) to adequately serve the proposed development.
The Resolution noted the site contains the Bower's Brook, a
tributary of the Musconetcong River, which is classified as a

Category One waterway, 5  as well as freshwater wetlands and
steep slopes.

*3  Hackettstown and designated surrounding areas,
including Heritage's property, are serviced by the HMUA
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for public sewer and water. The Highlands Act, however,
revoked all sewer and water services to any property within
the Preservation Area that, like Heritage's, did not have
a waste water collection system installed by August 10,
2004, along with associated treatment works approvals,
unless the development was exempt from the permitting

requirements of the Highlands Act. N.J.S.A. 13:20-28;
N.J.S.A. 58:11A-7.1. The Highlands Act similarly prohibited
the extension of water service to new developments in the

Preservation Area unless exempt. N.J.S.A. 13:20-28, -32i;
N.J.S.A. 58:12A-4.1. Because Heritage did not have a water
or sewer collection system installed on its property by the
designated date and was not exempt from the permitting
requirements, the HMUA excluded Heritage's property from
its water and sewer service.

It is undisputed that Heritage's site is not exempt from the

permitting requirements of the Highlands Act. N.J.S.A.

13:20-28. 6  At the time of the litigation, Heritage had not
applied to DEP for a Highlands permit, N.J.S.A. 13:20-30, or
a permit waiver, N.J.S.A. 13:20-33b; N.J.A.C. 7:38-6.8.

III.

In July 2007, Heritage filed a nine-count complaint in lieu
of prerogative writs against defendants, and an amended
complaint with two additional counts. Pertinent to this
appeal, count one alleged the Highlands Act is facially
unconstitutional due to the Legislature's failure to plan for the
production of any affordable housing in the Highlands prior
to the Highlands Act's promulgation; count two asserted an

as-applied challenge to the Highlands Act on Mount Laurel 7

grounds; counts three and four asserted a facial challenge and
as-applied challenge to the Highlands Act, respectively, based
on the use of municipal boundaries to delineate Planning
and Preservation Areas; count six asserted a facial and as-
applied challenge to the Highlands Act based upon alleged
discrimination in access to Highlands water supplies; count
seven asserted a facial and as-applied challenge alleging lack
of a variance to “opt-out” of the Preservation Area; and count
nine alleged a taking of property without just compensation.

Defendants filed a motion pursuant to Rule 4:6-2(e) to dismiss
the amended complaint for failure to state a claim upon which
relief may be granted. The trial court converted the motion to a
motion for summary judgment. Heritage filed opposition and

cross-moved for partial summary judgment on counts one,
seven, eight, ten and eleven. Defendants filed opposition.

The court heard oral argument on November 18, 2008.
In a comprehensive oral opinion on November 21, 2008,
memorialized in an order of April l5, 2009, Judge Allison
Accurso rejected Heritage's challenges to the Highlands Act,
denied its motion for partial summary judgment and entered
summary judgment in favor of defendants, dismissing the
complaint. Specifically, in connection with count one, the
judge noted that:

*4  None of the prior legislative
enactments that regulate land use
within a region, under a regional
authority such as the Meadowlands

Act in l969, [ [ 8 ]  CAFRA in

l973, [ 9 ]  and the Pinelands Act

in 1979, [ [ 10 ]  do what Heritage
contends is required here: that is,
be preceded by the preparation of
the equivalent of a housing element
and include a directive in the Act
itself that any administering agency
undertake such analysis prior to
implementing the Act, and none has
ever been considered unconstitutional
under Mount Laurel.

The judge dismissed as unripe Heritage's as-applied Mount
Laurel challenge (count two), its as-applied equal protection
challenge that the Highlands Act discriminates arbitrarily
against housing in favor of agriculture (count six), and its
taking claim (count nine) because Heritage had not applied
for a Highlands permit or permit waiver, COAH had not
re-evaluated Independence's fair share of affordable housing
in light of the RMP, and Independence had not devised a
compliant affordable housing plan. The judge also rejected
the facial and as-applied challenges of counts three and
four, concluding that “the use of municipal boundaries to
delineate the Highlands Region and its preservation and
planning areas cannot be said to promote the State's interest
in protecting an environmentally vital area of the [s]tate by
impermissible or irrational means” and, citing OFP, LLC v.
State, 395 N.J.Super. 571, 596, 930 A.2d 442 (App.Div.2007),
aff'd o.b.,197 N.J. 418, 963 A.2d 810 (2008), that the
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inclusion of Heritage's property within the Preservation Area
was not arbitrary because “zoning lines need not be drawn
with mathematical precision to scientific standards.” Judge
Accurso also held that the permit waiver provision, N.J.S.A .
13:20-33b, “would appear to function as a variance process
sufficient to satisfy the due process challenge” of count seven.
This appeal ensued.

IV.

On appeal, Heritage presents the following arguments:

I. THE TRIAL COURT'S DECISION TO DISMISS
COUNT 3 AND COUNT 4 OF PLAINTIFF'S
AMENDED COMPLAINT WAS IN ERR[OR] AS
FACTUAL QUESTIONS EXIST AS TO WHETHER
THE DEMARCATION OF THE HIGHLANDS REGION
WAS ARBITRARY AND CAPRICIOUS.

II. IN GRANTING SUMMARY JUDGMENT AS
TO COUNT SEVEN OF PLAINTIFF'S AMENDED
COMPLAINT, THE TRIAL COURT ERRED AS THE
ACT'S FAILURE TO INCORPORATE OR PROVIDE
FOR ANY REASONABLE VARIANCE/AND WAIVER
PROCEDURE VIOLATES THE CONSTITUTIONAL
PROTECTIONS THAT SHOULD BE AFFORDED IN
ANY ZONING SCHEME.

III. THE TRIAL COURT'S DECISION TO GRANT THE
STATE'S MOTION FOR SUMMARY JUDGMENT ON
COUNT ONE WAS IN ERR[OR] AND SHOULD BE
REVERSED BY THIS COURT BECAUSE THE ACT IS
FACIALLY INVALID UNDER THE MOUNT LAUREL
DOCTRINE.

A. The Mount Laurel Doctrine Applies Directly to The
State Through Its Promulgation of the Act.

IV. THE TRIAL COURT ERRED IN DISMISSING
COUNT TWO OF THE AMENDED COMPLAINT
BECAUSE REQUIRING PLAINTIFF TO ESTABLISH
ITS ENTITLEMENT TO CONSTRUCT AFFORDABLE
HOUSING IS THE ANTITHESIS OF THE MOUNT
LAUREL DOCTRINE AND SHOULD NOT BE
ACCEPTED BY THIS COURT.

*5  A. Even Assuming the Act's Framework of
Affordable Housing “By Exception” Were Constitutionally
Permissible, the Act's Failure to Allow for any Variance

Procedure for Inherently Beneficial Uses Such as
Affordable Housing is Unconstitutional.

V. THE TRIAL COURT IMPROPERLY DISMISSED
COUNTS SIX AND NINE OF PLAINTIFF'S
COMPLAINT BECAUSE THE ACT'S DISPARATE
TREATMENT OF (i) WATER USERS INSIDE AND
OUTSIDE THE HIGHLANDS AND (ii) PERMITTED
USERS WITHIN THE HIGHLANDS IS VIOLAT [IVE]
OF EQUAL PROTECTION GUARANTEES AND IS
OTHERWISE ARBITRARY AND CAPRICIOUS.

When reviewing a grant of summary judgment, we employ
the same legal standards used by the motion judge. Spring
Creek Holding Co. v. Shinnihon U.S.A. Co., 399 N.J.Super.
158, 180, 943 A.2d 881 (App.Div.), certif. denied,196 N.J. 85,

951 A.2d 1038 (2008); Prudential Prop. & Cas. Ins. Co.
v. Boylan, 307 N.J.Super. 162, 167, 704 A.2d 597 (App.Div.),
certif. denied,154 N.J. 608, 713 A.2d 499 (1998). First, we
determine whether the moving party has demonstrated that
there were no genuine disputes as to material facts, and then
we decide whether the motion judge's application of the law

was correct. Atlantic Mut. Ins. Co. v. Hillside Bottling Co.,
Inc., 387 N.J.Super. 224, 230-31, 903 A.2d 513 (App.Div.),
certif. denied,189 N.J. 104, 912 A.2d 1264 (2006). In so
doing, we view the evidence in the light most favorable to the
non-moving party and analyze whether the moving party was

entitled to judgment as a matter of law. Brill v. Guardian
Life Ins. Co. of Am., 142 N.J. 520, 523, 529, 666 A.2d
146 (1995). We accord no deference to the motion judge's

conclusions on issues of law, Manalapan Realty, L.P., v.
Twp. Comm. of Manalapan, 140 N.J. 366, 378, 658 A.2d 1230
(1995), which we review de novo. Spring Creek, supra, 399
N.J.Super. at 180, 943 A.2d 881;Dep't of Envtl. Prot. v. Kafil,
395 N.J.Super. 597, 601, 930 A.2d 457 (App.Div.2007).

We initially note it is well-settled that a “presumption of
validity attaches to every statute.” In re C.V.S. Pharmacy
Wayne, 116 N.J. 490, 497, 561 A.2d 1160 (1989), cert.
denied,493 U.S. 1045, 110 S.Ct. 841, 107 L. Ed.2d 836 (1990).
As a general matter, courts will presume the Legislature acted
with a constitutional law in mind and intended the statute to
function in a constitutional manner, and the heavy burden to

prove otherwise rests on the challenger. State v. One 1990
Honda Accord, 154 N.J. 373, 377, 712 A.2d 1148 (1998);
State v. Profaci, 56 N.J. 346, 349, 266 A.2d 579 (1970).
Moreover, we are obligated to construe a challenged statute to
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avoid constitutional defects if it is “reasonably susceptible of

such construction.” N.J. Bd. of Higher Educ. v. Bd. of Dirs.
of Shelton College, 90 N.J. 470, 478, 448 A.2d 988 (l982)
(citation and quotation marks omitted).

Based on our independent review of the record and applicable
law, we do not find any of Heritage's challenges to be
persuasive. We are satisfied Heritage failed to rebut the
presumption of validity attaching to the Highlands Act.
We affirm the summary judgment dismissing Heritage's
complaint substantially for the reasons articulated by Judge
Accurso in her cogent and articulate bench opinion, which
followed a lengthy colloquy with counsel during oral
argument. We add the following comments.

*6  We will address the counts in order, beginning with
Point III pertaining to count one, which alleges the Highlands
Act was facially unconstitutional by virtue of its omission
of provisions that affirmatively address affordable housing.
More specifically, Heritage's position is that the Legislature
was constitutionally required to plan for affordable housing
before it adopted the Highlands Act, in the same manner
that the FHA obligates local governments to adopt housing
elements as part of their master plans, i.e., adopt an FHA-
type housing element and fair share plan prior to imposing
regional planning on Highlands development and tasking
the Highlands Council with developing an RMP. According
to Heritage, the Highlands Act is unconstitutional because
it “strips” the Highlands municipalities of the power to
address affordable housing, while imposing environmental
restrictions that will obstruct the provision of affordable
housing in the Preservation Area, thereby zoning first and
planning second.

The judge rejected Heritage's arguments, finding it
unsupported by case law and similar prior legislative
enactments regulating regional land use, such as the
Meadowlands Act, the Pinelands Act and CAFRA. She
stated:

The Highlands Act is not the first time the Legislature has
created a State agency to which it has delegated land use
planning in a region of the State.

The Highlands Act is the fourth such statute in the last 40
years, none of which were preceded by the preparation of
the equivalent of a housing element or included a directive
in the Act itself that any administering agency undertake
such analysis prior to implementing it.

....

[The Legislature's actions are] fundamentally unlike a
township committee charged with adopting a zoning
ordinance. Unlike a township committee, the Legislature is
free to entrust performance of a particular public purpose
or project to an agency it creates....

The Legislature can identify a problem, make findings, set
[a] direction for its solution and delegate the details to an
agency it creates....

The judge further noted the Legislature had shared “[t]he
expertise and planning [ ] necessary for the protection and
future development of the Highlands” among the Highlands

Council, the DEP and COAH. 11

The Mount Laurel cases expressly recognize the importance
of balancing the competing interests of preservation and

development. See Mount Laurel I, supra, 67 N.J. at 186,
336 A.2d 713 (noting the Court's decision should not be
read to “say that land use regulations should not take due
account of ecological or environmental factors or problems”);

Mount Laurel II, supra, 92 N.J. at 219, 456 A.2d 390
(reassuring that Mount Laurel is not designed to “sweep away
all land use restrictions” and “[m]unicipalities consisting
largely of conservation, agricultural, or environmentally
sensitive areas will not be required to grow because of Mount
Laurel.”).

We are satisfied the Highlands Act facially recognizes the
Mount Laurel principles and provides an opportunity for the
affordable housing needs of a municipality to be met while
preserving environmentally sensitive areas. The Highlands
Act does not, as Heritage suggests, represent a legislative
decision to sacrifice one interest at the expense of another.
Rather, it is evident the Legislature intended the Highlands
Act to work in tandem with the existing regulatory scheme

in the Highlands, including the FHA. See Brewer v.
Porch, 53 N.J. 167, 173, 174, 249 A.2d 388 (1969) (holding
the Legislature is presumed to be conversant with its own
enactments and “implied repealers are not favored in the
law”).

*7  The Legislature appropriately delegated the
responsibility to address the concerns identified in the
Highlands Act pertaining to both housing and conservation
to a variety of agencies in accordance with their respective

                                                                                                                                                                                               HUD-L-003179-20   07/07/2023 5:26:18 PM   Pg 31 of 79   Trans ID: LCV20232032337 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I0b617c60347011d9abe5ec754599669c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=4d22b674ccf24cd48c0740cf7eb18d94&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982136484&pubNum=583&originatingDoc=I88d7d56fdb7f11dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_583_478&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_478 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982136484&pubNum=583&originatingDoc=I88d7d56fdb7f11dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_583_478&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_478 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ice0152f4343311d9abe5ec754599669c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=4d22b674ccf24cd48c0740cf7eb18d94&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975101158&pubNum=583&originatingDoc=I88d7d56fdb7f11dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_583_186&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_186 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975101158&pubNum=583&originatingDoc=I88d7d56fdb7f11dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_583_186&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_186 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3e4e50a2347811d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=4d22b674ccf24cd48c0740cf7eb18d94&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983107801&pubNum=583&originatingDoc=I88d7d56fdb7f11dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_583_219&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_219 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3d423412340511d986b0aa9c82c164c0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=4d22b674ccf24cd48c0740cf7eb18d94&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969109066&pubNum=583&originatingDoc=I88d7d56fdb7f11dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_583_173&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_173 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969109066&pubNum=583&originatingDoc=I88d7d56fdb7f11dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_583_173&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_173 


Heritage at Independence, LLC v. State, Not Reported in A.2d (2010)
2010 WL 4067871

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 6

areas of expertise. See N.J. Sports & Exposition Auth. v.
McCrane, 61 N.J. 1, 14, 292 A.2d 545 (1972) (holding
the “State does not have to serve or perform personally
all its governmental functions or public purposes [as]
[p]erformance of a particular public purpose or project may
be entrusted under proper guidelines to an independent
autonomous authority or agency”). For example, N.J.S.A.
13:20-23 directs COAH to consider the RMP in allocating
fair share obligations among the municipalities in the
Highlands region. The Highlands Act also exempts from
Highlands permit requirements major Highlands inclusionary
developments located in a Metropolitan or Suburban Planning
Area as designated by the State Planning Commission, which
developments were resolved by litigation as of March 29,
2004. N.J.S.A. 13:20-28a(17).

Contrary to Heritage's assertions, the Highlands Act does not
establish a land use system in which “housing opportunities
are foreclosed by virtue of overzealous environmental
considerations.” The Highlands Act and its regulations
expressly provide the remedy of applying for a hardship
waiver application from the DEP on a case-by-case basis. The
remedy is available to any major Highlands development in
the Preservation Area, such as the inclusionary development
proposed by Heritage. See N.J.S.A. 13:20-33; N.J.A.C.
7:38-6.8. Heritage, however, chose not to avail itself of
that remedy. Furthermore, the Legislature's 2008 amendment

of the FHA, N.J.S.A. 52:27D-329.9, and Governor
Corzine's coordinated action plan for addressing land use
in the Highlands, evidence an intent to balance and further
those conflicting interests within an area of undisputed
environmental importance.

We turn now to Point IV, pertaining to count two, Heritage's
as-applied challenge to the Highlands Act on Mount Laurel
grounds. Heritage urges that its proposed development
was included within Independence's compliance plan and
provides necessary housing, the site physically has access to
public water and sewer and is suitable for an inclusionary
development under all COAH criteria, and contends the only
reason it cannot be developed as planned is its inclusion in the
Highlands Preservation Area.

As conceded by Heritage, the judge accepted these facts
for purpose of the motion. However, the judge found the
claim was not ripe for review because Heritage had not
created an administrative record, specifically: 1) Heritage
had not applied for a DEP permit pursuant to the Highlands
Act's waiver procedure; 2) COAH had not yet recalculated

Independence's fair share in light of the RMP; 3) the
Highlands Council had not yet devised a regional plan
in accordance with the 2008 FHA amendments; and 4)
Independence had not developed a housing plan. Judge
Accurso concluded:

*8  Were DEP to grant a permit
or permit waiver, Heritage's challenge
here would be moot. COAH's revision
of Independence's Fair Share number
in light of the RMP [or] a [municipal]
plan that increases density or provides
for redevelopment elsewhere in the
township or locates affordable housing
elsewhere in the region with COAH
approval, could likewise determine
the outcome of any challenge on
Mount Laurel grounds. These issues
are properly presented [to the] DEP,
Highlands Council and COAH in the
first instance.

We agree. There is no basis to conclude that affordable
housing cannot be constructed on Heritage's property as the
property owner has not yet applied for a Highlands permit or

permit waiver. See Abbott v. Burke, 100 N.J. 269, 299, 495
A.2d 376 (1985) (holding that even when a case implicates
constitutional issues, a court may require a party to exhaust
its administrative remedies, when doing so “will serve to
develop a fully informed factual record and maximize the
soundness of determinations through the agency's expertise”);
OFP, supra, 395 N.J.Super. at 585, 930 A.2d 442 (concluding
the trial court correctly declined to address the property
owner's taking claim because it “failed to avail itself of
the administrative remedy of a hardship waiver application

under N.J.A.C. 7:38-6.8”); K. Hovnanian Cos. of N. Cent.
Jersey, Inc. v. Dep't of Envtl. Prot., 379 N.J.Super. 1, 9,
876 A.2d 847 (App.Div.) (In affirming the dismissal of the
developer's complaint challenging the constitutionality of the
New Jersey Water Pollution Control Act for failure to exhaust
administrative remedies, the court “reject [ed] the contention
that the administrative remedy may be avoided simply by
adding Mount Laurel arguments or constitutional contentions
to the complaint.”), certif. denied, l85 N.J. 390 (2005).
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Heritage has a variety of forums in which to vindicate its
interests because there are a number of agencies having
jurisdiction over the region and Heritage's proposed project.
Most obviously, Heritage can seek a permit waiver from DEP
pursuant to N.J.A.C. 7:38-6.8, which, if granted, resolves
the matter and, if denied, provides the court with a record
for review. Heritage cannot justify its failure to submit an
application for a hardship waiver “on the ground that the
requirements of this regulation are unreasonably onerous,
[since] it did not file an appeal challenging the validity of
this administrative regulation, as it could have done.” OFP,
supra, 395 N.J.Super. at 586, 930 A.2d 442. Heritage can also
employ the objection process set forth in COAH's regulations,

N.J.A.C. 5:96-4.1, if it determines Independence's housing
element and fair share plan fail to maximize available lands.

In Point I, addressing counts three and four, Heritage
asserts facial and as-applied challenges to the Highlands
Act, arguing: (1) the boundaries set forth in N.J.S.A.
13:20-7 were not based on scientific standards or narrowly
drawn to achieve the objectives of the Highlands Act,
are arbitrary and capricious on their face and violate the
principles of due process and equal protection because they
follow municipal boundaries rather than delineating the
environmental resources the Highlands Act was intended to
protect, and (2) inclusion of its property in the Preservation
Area is arbitrary and capricious.

*9  The court dismissed plaintiff's facial attack, reasoning
that the mere fact the Legislature did not previously
utilize municipal boundaries in related statutes regulating
development of land was an insufficient basis to conclude the
use of such boundaries is irrational. We agree.

The Highlands Act does not implicate a suspect class or

fundamental right. See Gardner v. N.J. Pinelands
Comm'n, 125 N .J. 193, 211-12, 593 A.2d 251 (l99l).
Accordingly, we must uphold the constitutionality of the
statute “so long as it bears a rational relation to some
legitimate end.” Brown v. Twp. of Old Bridge, 319 N.J.Super.
476, 505, 725 A.2d 1154 (App.Div.l999) (citations and
quotation marks omitted). The Highlands Act is susceptible
to equal protection infirmity “only if the classification rests
on grounds wholly irrelevant to the achievement of the State's
objective.” Id. at 506, 725 A.2d 1154 (citations and quotation
marks omitted). See also Brown v. City of Newark, 113
N.J. 565, 573, 552 A.2d 125 (l989). The Highlands Act
withstands a substantive due process challenge as long as it is

supported by any conceivable rational basis. Greenberg v.
Kimmelman, 99 N.J. 552, 567, 494 A.2d 294 (1985).

We are satisfied the Highlands boundaries utilized by the
Legislature, which include state and local roads, railroad
right-of-ways, streams, reservoirs, wildlife management areas
and metes and bounds descriptions, as well as town
boundaries, are a rational basis for environmental planning of
the type envisioned by the Highlands Act. N.J.S.A. 13:20-7.
We further note that the Legislature consulted natural resource
data from a number of external sources to define the regulated
area, and specifically amended the final bill to describe
the region, not only in terms of municipal boundaries, but
other “on-the-ground” reference points. Senate Env't Comm.,
Statement to S. 1, supra, at 2.

Judge Accurso also properly rejected Heritage's as-applied
challenge, relying on OFP. In that case the developer disputed
the propriety of the Preservation Area boundaries and claimed
the limitations on its property would not further the Highlands
Act's stated purpose of preserving clean water. OFP, supra,
395 N.J.Super. at 595, 930 A.2d 442. Judge Skillman
responded:

The stated purposes of the Act are not limited to
preserving clean drinking water. The Act's purposes also
include protection of the “natural resources of the New
Jersey Highlands against the environmental impacts of
sprawl development[,] ... [discouragement of] piecemeal,
scattered and inappropriate development, in order to
accommodate local and regional growth and economic
development in an orderly way ... [and] maintenance
of agricultural production and a positive agricultural
business climate[.]” Consequently, even if it could be
shown that a limitation of development of OFP's property
would not serve to preserve clean drinking water, such a
limitation still could further the other stated purposes of
the Act. Moreover, the Legislature was not required to
consider the condition of each individual property within
the [P]reservation [A]rea in establishing its boundaries,
because such boundaries are not required to “be formulated
with mathematical perfection.”

*10  [Id. at 595-96, 930 A.2d 442 (internal citations
omitted, alterations in original).]

We applied this same reasoning in County of Warren v.
State, 409 N.J.Super. 495, 515, 978 A.2d 312 (App.Div.2009),
certif. denied,201 N.J. 153, 988 A.2d 1176 (2010), to defeat
another complaint that the Highlands Act's establishment
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of the preservation zone was without scientific support,
commenting: “The Legislature drew boundaries relating
to the Highlands Act's overall goals for water and
natural resource protection in the Highlands area, and any
imprecision in creating those boundaries is not for the courts
to second-guess.” Heritage's arguments on appeal do not
establish a basis for departing from this line of cases.

Heritage's reliance on Pheasant Bridge Corp. v. Township
of Warren, 169 N.J. 282, 777 A.2d 334 (2001), cert.
denied,535 U.S. 1077, 122 S.Ct. 1959, 152 L. Ed.2d 1020
(2002) is unavailing. In that case, the Court struck down a
zoning ordinance because it failed “to accomplish its purposes
when applied to plaintiff's property[,]” finding the “means-

end relationship [was] illusory.” Id. at 294, 777 A.2d
334. That case is inapposite. As Judge Accurso observed,
there is no dispute that Heritage's site has the environmental
features the Highlands Act seeks to protect, such as a C1
waterway and steep slopes. Accordingly, here there is a
rational nexus between the Highlands Act's restrictions and
its application to Heritage's land.

Heritage's arguments in Point V, pertaining to counts six
and nine, are clearly without merit and only require brief
discussion. R. 2:11-3(e)(1)(E). In count six of its amended
complaint, Heritage alleged the Highlands Act improperly
favors agricultural uses over non-agricultural uses and the
distinction drawn between the two is unjustifiable when the
affordable housing use is inherently beneficial and potentially
less harmful to the environment than the favored use. In count
nine, Heritage claimed the Highlands Act “effects a taking”
for the benefit of the State population that is served by the
Highlands water and “disproportionately targets [p]laintiff
and others similarly situated to pay for a public benefit.”

The court appropriately rejected these arguments based on
Heritage's failure to exhaust administrative remedies. As
Judge Accurso recognized, Heritage was not entitled to a
hearing in the trial court, or review by us, as to whether “some
theoretical farm couldn't be more harmful to the environment
and the aquifer than [Heritage's] proposed inclusionary
development.” She was further justified in dismissing the
taking count in reliance on OFP, supra, 395 N.J.Super. at
582-85, 930 A.2d 442, which expressly held that such a claim
could not be entertained by the court in the absence of an

application for a hardship waiver under N.J.A.C. 7:38-6.8.
There, Judge Skillman stated:

We recognize that the DEP could administer N.J.A.C.
7:38-6.8 in a manner that fails to give property owners
such as OFP the hardship relief required “to avoid the
taking of property without just compensation.” N.J.S.A.
13:20-33(b)(3). However, we cannot just assume that the
DEP will default in this statutory responsibility. Instead,
the DEP must be allowed to “arrive[ ] at a final, definitive
position regarding how it will apply” N.J.A.C . 7:38-6.8
to the property owned by OFP and others before the
courts can determine whether a regulatory taking has

occurred. Williamson [County Reg'l Planning Comm'n
v. Hamilton Bank of Johnson City,] 473 U.S. [172,] 191,
105 S.Ct. [3108,] 3119, 87 L. Ed.2d [126,] 141 [ (1985) ].

*11  [OFP, supra, 395 N.J.Super. at 590, 930 A.2d 442.]

Lastly, we reject Heritage's argument in Point II, pertaining
to count seven, that the Highlands Act is facially and as-
applied unconstitutional because no variance is available
to “address any potential errors in the boundaries of the
region” and allow a property owner to “opt-out” of the
Preservation Area. As recognized by Judge Accurso, the
procedural remedies of N.J.S.A. 13:20-33b and N.J.A.C.
7:38-6.8 “function as a variance process sufficient to survive
a due process challenge.” Contrary to Heritage's assertion,
the hardship waiver provision establishes a sufficient means
to prevent undue interference with a property owner's rights.
N.J.A.C. 7:36-6.8 contains a litany of factors to be considered
by the DEP, on a case-by-case basis, to determine waiver
relief. Heritage fails to explain why these provisions could
not provide recourse in circumstances where, like here, the
property owner contends the environmental restrictions do
not further the aims of the Highlands Act. Indeed, as we
noted in OFP, supra, 395 N.J.Super. at 596, 930 A.2d 442, “if
stringent limitations on development [of the subject] property
are not required to serve any of the Highland Act's purposes,
this would be an appropriate consideration in reviewing an
application for a hardship waiver.”

Affirmed.

All Citations

Not Reported in A.2d, 2010 WL 4067871
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Footnotes

1 The RMP requires “that conforming municipalities update and adopt a housing element, fair share plan, and
implementing ordinance(s) to reflect current conditions and resource protection requirements of the RMP.”
RMP Policy 608.

2 “ ‘Preservation area’ means that portion of the Highlands Region so designated by subsection b. of section

7 of this act[, N .J.S.A. 13:20-7b].” N.J.S.A. 13:20-3.

3 Pursuant to N.J.A.C. 7:38-6.8, in order to determine whether to grant a hardship waiver, the DEP considers:

1. The investments the property owner made in the property as a whole on which regulated activities are
proposed and whether the investments were reasonable, ...;

2. The minimum viable and economically beneficial use of the property as a whole ...; and

3. The environmental impacts of the minimum viable and economically beneficial use for the property as
a whole, and the consistency of these impacts with the goals of the Highlands Act[.]

4 The national Highlands region extends from Connecticut, across northwestern New Jersey and into
Pennsylvania. N.J.S.A. 13:20-2. The New Jersey portion of the region is approximately 800,000 acres,
and spans across eighty-eight municipalities in Bergen, Hunterdon, Morris, Passaic, Somerset, Sussex
and Warren counties. The boundaries of the Preservation Area were drawn from national resource data
assembled by the United States Forest Service, Rutgers University and the New Jersey Water Supply
Authority. Senate Env't Comm., Statement to S. 1 at 2 (June 7, 2004). The Act includes a narrative
description of the preservation area, translated into on-the-ground, identifiable reference points, such as road
descriptions, survey lines, and municipal boundaries. N.J.S.A. 13:20-7.

5 Category One (C1) waters are defined as:

those waters designated in the tables in N.J.A.C. 7:9B-1.15(c) through (i), for purposes of implementing
the antidegradation policies set forth at N.J.A.C. 7:9B-1.5(d), for protection from measurable changes
in water quality based on exceptional ecological significance, exceptional recreational significance,
exceptional water supply significance or exceptional fisheries resource(s) to protect their aesthetic value
(color, clarity, scenic setting) and ecological integrity (habitat, water quality and biological functions).

[N.J.A.C. 7:9B-1.4. See also N.J.A.C. 7:8-5.5(h)(1)(i) (assigning Cl waters a 300-foot special water
resource protection area).]

6 The Act only exempts a major Highlands development project that obtained preliminary subdivision or other

required approval pursuant to the Municipal Land Use Law, N.J.S.A. 40:55D-l to -129, and requires
approvals from the DEP prior to the Act's introduction in the Legislature, March 29, 2004. N.J.S.A. l 3:20-28.
Accordingly, Heritage's proposed project is subject to the Highlands permitting review program, N.J.S.A.
13:20-33.

7 This doctrine is derived from the Court's holdings in South Burlington County NAACP v. Township of Mount
Laurel (Mount Laurel I ), 67 N.J. 151, 336 A.2d 713,appeal dismissed and cert. denied,423 U.S. 808, 96S.Ct.

l8, 423 U.S. 808, 96 S.Ct. 18, 46 L. Ed.2d 28 (l975), and South Burlington County NAACP v. Township of
Mount Laurel (Mount Laurel II ), 92 N.J. 158, 456 A.2d 390 (1983).
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8 The Hackensack Meadowlands Reclamation and Development Act, N .J.S.A. 13:17-1 to -94.

9 The Coastal Area Facility Review Act, N.J.S.A. 13:19-1 to -33.

10 The Pinelands Protection Act, N.J.S.A. 13:18A-l to -58.

11 The court also pointed out the State's actions in planning for affordable housing, noting EO114, and that
any challenges to the adequacy of the EO or the RMP are properly brought in the Appellate Division. R.
2:2-3(a)(2).

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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COURT RULES BEFORE CITING.

Superior Court of New Jersey,
Appellate Division.

David J. HOFFMAN and Clayton

Turner, Plaintiffs–Appellants,

v.

ENCORE CAPITAL GROUP, INC., a Delaware

Corporation; Midland Funding NCC–2 Corp., a Delaware

Corporation; Midland Credit Management, Inc., a

Kansas Corporation; and MRC Receivables Corp., Inc.,

a Delaware Corporation, 1  Defendants–Respondents.

Argued Nov. 18, 2008.
|

Decided Dec. 18, 2008.

West KeySummary

1 Antitrust and Trade Regulation Debt
collection

Cardholders failed to state a cause of action
under New Jersey's Consumer Fraud Act (CFA)
against company, which purchased existing debts
at discount from commercial lenders and which
brought collection actions against cardholders
regarding alleged credit card debt. The company
did not induce any person to incur an obligation
as defined by the CFA, and the company did
not offer to sell “anything to any consumers.”

N.J.S.A. 56:8–2.

6 Cases that cite this headnote

On appeal from Superior Court of New Jersey, Law Division,
Union County, Docket No. L–1798–07.

Attorneys and Law Firms

David M. Hoffman argued the cause for appellants (Law
Office of David M. Hoffman, attorneys; Mr. Hoffman, on the
brief).

Walter F. Kawalec, III, argued the cause for respondents
(Marshall, Dennehey, Warner, Coleman & Goggin, attorneys;
Mr. Kawalec and Andrew M. Schwartz, on the brief).

Before Judges GRAVES and GRALL.

Opinion

PER CURIAM.

*1  Plaintiffs David J. Hoffman (Hoffman) and Clayton
Turner (Turner) were initially defendants in two separate
Special Civil Part actions filed by MRC to collect unpaid
credit card debts. After MRC obtained a default judgment
against Turner for approximately $1500, he paid the
judgment. MRC's complaint against Hoffman was dismissed
because he was the victim of identify theft, and he did not
incur the debt.

After MRC's claims against Hoffman and Turner were
disposed of, a counterclaim filed by Hoffman was transferred
to the Law Division, and it was amended to include Hoffman.
In an amended pleading (the complaint), plaintiffs alleged
fraud and fraud on the court (count one); violations of

the New Jersey Consumer Fraud Act, N.J.S.A. 56:3–
1 to –20(CFA) (count two); and violations of the New
Jersey Racketeer Influenced and Corrupt Organizations Act,

N.J.S.A. 2C:41–1 to –6.2, (RICO) (count three). Plaintiffs'
complaint also included class action allegations. Plaintiffs
appeal from an order dated January 16, 2008, dismissing their
complaint with prejudice for failure to state a claim upon
which relief can be granted. We affirm.

Our review of the order granting MRC's motion to dismiss
plaintiffs' complaint is governed by the same standard

applicable in the trial court. Donato v. Moldow, 374
N.J.Super. 475, 483, 865 A.2d 711 (App.Div.2005). We
therefore accept as true the facts alleged in the complaint
to determine whether, when liberally viewed, they set forth
a claim against MRC upon which relief can be granted.
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Printing Mart–Morristown v. Sharp Electronics, Corp.,
116 N.J .739, 746, 563 A.2d 31 (1989).

On appeal, plaintiffs present the following arguments:

POINT I

THE COMPLAINT ADEQUATELY ALLEGES FRAUD
AND FRAUD ON THE COURT.

POINT II

PLAINTIFFS' N.J. RICO AND CONSUMER FRAUD
ACT ALLEGATIONS ARE WELL PLEADED,
CERTAINLY FOR PURPOSES OF A MOTION UNDER
RULE 4:6–2(E).

A. RACKETEER INFLUENCED AND CORRUPT
ORGANIZATION ACT (RICO)

B. THE NEW JERSEY CONSUMER FRAUD ACT

POINT III

HOFFMAN AND TURNER HAVE STANDING TO SUE.

POINT IV

PLAINTIFF SHOULD BE AFFORDED DISCOVERY
BEFORE CONSIDERATION OF DEFENDANTS'
MOTION TO DISMISS.

After reviewing the record and the applicable law in light of
the trial court's findings and conclusions, we are satisfied that
plaintiffs' contentions are without sufficient merit to warrant
extended discussion in a written opinion. R. 2:11–3(e)(1)(E).
We affirm the order of dismissal substantially for the reasons
stated by Judge Anzaldi in his written decision on January 9,
2008, with only the following comments regarding the alleged
violations of the CFA.

In count two of their complaint, plaintiffs alleged they were
“consumers entitled to relief” under the CFA, and MRC's
“fraudulent conduct violated and continues to violate the
CFA.” “The CFA is intended to protect consumers ‘by
eliminating sharp practices and dealings in the marketing of

merchandise and real estate.’ “ Lemelledo v. Benefit Mgmt.
Corp., 150 N.J. 255, 263, 696 A.2d 546 (1997) (quoting
Channel Cos. v. Britton, 167 N.J.Super. 417, 418, 400 A.2d
1221 (App.Div.1979)). The CFA proscribes the following
conduct:

*2  The act, use or employment by any person of any
unconscionable commercial practice, deception, fraud,
false pretense, false promise, misrepresentation, or the
knowing, concealment, suppression, or omission of any
material fact with intent that others rely upon such
concealment, suppression or omission, in connection with
the sale or advertisement of any merchandise or real estate,
or with the subsequent performance of such person as
aforesaid, whether or not any person has in fact been
misled, deceived or damaged thereby, is declared to be an
unlawful practice....

[ N.J.S.A. 56:8–2.]

“Merchandise” is defined as “any objects, wares, goods,
commodities, services or anything offered, directly or

indirectly to the public for sale.” N.J.S.A. 56:8–1(c). It
defines “sale” as “any sale, rental or distribution, offer for
sale, rental or distribution or attempt directly or indirectly to

sell, rent or distribute.” N.J.S.A. 56:8–1(e).

On appeal, plaintiffs contend that the CFA applies to the
offer of credit to the public and, without citation to any
relevant authority, it claims that MRC “stand[s] in the shoes”
of the commercial lenders from whom it purchased delinquent
debt. But plaintiffs do not allege a violation of the CFA
by the original lenders. MRC argues that “MRC's collection
activities cannot be construed as ‘advertising’ connected to
acquiring ‘merchandise’ or the ‘sale’ or ‘making’ of a loan”
even under the “broadest reading of the CFA.”

Plaintiffs rely upon Lemelledo, supra, 150 N.J. 255, 696

A.2d 546, and Perez v. Rent–A–Center, Inc., 186 N.J.
188, 892 A.2d 1255, modified, 188 N.J. 215, 902 A.2d 1232
(2006), cert. denied, ––– U.S. 984, 127 S.Ct. 984, 166 L. Ed.2d
710 (2007). These cases, however, are readily distinguishable.
Lemelledo involved the extension of credit and insurance

from a commercial lender to an individual. Lemelledo,
supra, 150 N.J. at 260–61, 696 A.2d 546. “The specific issue
raised in” Lemelledo concerned “whether the [CFA] applies

to lenders who engage in ‘loan packing.’ “ Id. at 260,
696 A.2d 546. “Loan packing refers to a practice on the part
of commercial lenders that involves increasing the principal
amount of a loan by combining the loan with loan-related
services, such as credit insurance, that the borrower does
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not want.” Id. at 259–60, 696 A.2d 546. The Court held
that the CFA applied, concluding that “[b]y its terms, the
CFA is applicable to the provision of credit” and that “the
statute's language is ample enough to encompass the sale of
insurance policies as goods and services that are marketed to

consumers.” Id. at 265, 696 A.2d 546.

Perez concerned “rent-to-own” contracts. Perez, supra,
186 N.J. at 193–97, 892 A.2d 1255. Rent-to-own contracts are
agreements between “dealers that rent furniture, appliances,
home electronics, and jewelry [and] ... [c]onsumers [who]
enter into a self-renewing weekly or monthly lease for the
rented merchandise, and are under no obligation to continue
payments beyond the current weekly or monthly period.”

Id. at 193, 892 A.2d 1255. In Perez, the defendant-
lender conceded that the CFA “cover[ed] the rent-to-own

transactions.” Id. at 219, 892 A.2d 1255. Nevertheless,
there is no language in either Lemelledo or Perez suggesting
that the CFA is intended to cover the sale of delinquent debt
from a commercial lender to a third-party debt collector, such

as MRC. 2

*3  “The language of the CFA evinces a clear legislative
intent that its provisions be applied broadly in order to ...
root out consumer fraud.”  Lemelledo, supra, 150 N.J.
264. However, the CFA “does not cover every sale in
the marketplace. Rather, CFA applicability hinges on the
nature of a transaction, requiring a case by case analysis.”

Papergraphics Int'l, Inc. v. Correa, 389 N.J.Super. 8, 13,
910 A.2d 625 (App.Div.2006). The CFA's “applicability is
limited to consumer transactions which are defined both by
the status of the parties and the nature of the transaction

itself.” Arc Networks, Inc. v. Gold Phone Card Co., Inc.,
333 N.J.Super. 587, 590, 756 A.2d 636 (Law Div.2000).

See Kavky v. Herbalife Int'l of Am., 359 N.J.Super. 497,
506, 820 A.2d 677 (App.Div.2003) (noting that the CFA
“is concerned, not so much with the specific nature of the
property, but rather with whether the property is generally

made available to the public”); Marascio v. Campanella,
298 N.J.Super. 491, 501, 689 A.2d 852 (App.Div.1997)
(noting that the CFA's “focus is to compel those who
sell consumer goods and services to the public to develop
practices that will minimize consumer fraud”).

In this case, after purchasing existing debts at a discount
from commercial lenders, MRC initiated collection activities.
Consequently, Judge Anzaldi correctly concluded that
plaintiffs' complaint failed to state a cause of action under the
CFA because: (1) MRC did not induce any person to incur an
obligation as defined by the CFA; and (2) MRC did not offer
to sell “anything to any consumers.”

Affirmed.

All Citations

Not Reported in A.2d, 2008 WL 5245306

Footnotes

1 Because defendants refer to themselves collectively as “MRC” in their brief, we will do the same throughout
this opinion.

2 According to plaintiffs' complaint, as of January 2006, MRC “was the owner of 14.2[m]illion delinquent
consumer credit card charge accounts with a face value of approximately 22.1[b]illion [d]ollars, for which it
paid about 582.9[m]illion [d]ollars, or about 2.6% of face value.”

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, D. New Jersey.
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Andrew Wei Li, Henry Paul Wolfe, The Wolf Law Firm, LLC,
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Sproviero, Ellenoff Grossman & Schole LLP, New York, NY,
for Directv Group Holdings, Inc. et al.

LETTER OPINION

Michael A. Shipp, United States District Judge

*1  Dear Counsel:

This matter comes before the Court on Motions to Dismiss
filed by Defendants Lonstein Law Office, P.C., Julie Cohen
Lonstein, and Wayne Lonstein (collectively, the “Lonstein
Defendants”) (ECF No. 62), and Signal Auditing, Inc. and
Steven Levine (collectively, the “Signal Defendants”) (the
Lonstein Defendants and the Signal Defendants, collectively
“Defendants”) (ECF No. 68). Defendants also filed Motions
to Strike Exhibit A of the Second Amended Complaint and
Motions to Stay Discovery. (ECF Nos. 62, 68.) Plaintiff
Angela Joaquin (“Plaintitff”) filed opposition (ECF No. 69)
and Defendants replied (ECF Nos. 70, 71). Additionally,
Plaintiff submitted correspondence objecting to a portion of
the Lonstein Defendants' Reply Brief (ECF No. 73) and the
Lonstein Defendants filed correspondence in response (ECF
No. 74). Upon the Court's request, Plaintiff filed a sur-reply
brief solely concerning the Noerr–Pennington Doctrine. (ECF
No. 78.) The Court has reviewed the parties' submissions
and decides the matter without oral argument pursuant to
Local Civil Rule 78.1. After careful consideration of the

submissions, Defendants' Motions are GRANTED in part and

DENIED in part. 1

Plaintiff's Second Amended Complaint consists of two
counts: (1) violation of the Consumer Fraud Act (“CFA”),

N.J.S.A. 56:8–2; and (2) violation of the New Jersey
Racketeer Influenced and Corrupt Organizations Act (“NJ
RICO”), N.J.S.A. 2C:41–2. With respect to Count One, the
Court agrees with Defendants that Plaintiff has failed to plead
a viable CFA claim. “Under the CFA, ‘[t]he misrepresentation
has to be one which is material to the transaction ... made

to induce the buyer to make the purchase.’ ” Depolink
Court Reporting & Litig. Support Servs. v. Rochman, 64
A.3d 579, 587 (N.J. Super. Ct. App. Div. 2013) (alteration

in original) (quoting Gennari v. Weichert Co. Realtors,
691 A.2d 350, 366 (N.J. 1997)). Here, Plaintiff fails to allege
that Defendants' purported misrepresentations were made to
induce Plaintiff to subscribe to DIRECTV.

Plaintiff argues the general proposition that the CFA applies
to “post-sale conduct.” (Pl's Opp'n Br. 11–13, ECF No.
69.) The CFA only applies to certain types of post-sale
conduct, however, and Plaintiff fails to offer any analysis as
to why the specific post-sale conduct alleged in the Second
Amended Complaint is subject to the CFA. Significantly,
under New Jersey law, “the CFA is inapplicable to [a] ... claim
against [a] collection agency [where] any misrepresentations
by the collection agency, even if made, were not in
connection with the sale of merchandise to [the] [claimant].”

Depolink, 64 A.3d at 587–88. Accordingly, “[d]ebt
collection activities on behalf of a third party who may have
sold merchandise” does not give rise to liability under the

CFA. Id. at 588. This District has similarly determined that
correspondence threatening suit and fraudulently accusing
a plaintiff of violating licensing rights does not involve a

sale of merchandise as required under the CFA. Joe Hand
Promotions, Inc. v. Mills, 567 F. Supp. 2d 719, 723–26 (D.N.J.
2008). Here, Defendants' allegedly fraudulent attempts to
collect for unpaid subscription fees were conducted on behalf
of a third party—DIRECTV—and did not involve the sale
of merchandise to Plaintiff. The Court, accordingly, grants
Defendants' Motions to Dismiss with respect to Count One.

*2  On the other hand, the Court agrees with Plaintiff
with respect to Count Two, and finds that Plaintiff has
adequately pled a claim under NJ RICO. As outlined in
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Plaintiffs Opposition Brief, the Court notes the differences
between the New Jersey and Federal RICO statutes, namely
the more liberal construction under New Jersey law. See New
Jersey v. Ball, 661 A.2d 251 257–71 (N.J. 1995). In light
of the parties' arguments, the Court finds that Plaintiff has
adequately pled Count Two under the heightened pleading

standard set forth under Federal Rule of Civil Procedure
9(b). Additionally, based on the parties' limited briefing on the
issue of standing, the Court finds that Plaintiff has adequately

established standing under NJ RICO. See Desmond v.
Siegel, No. 10–5562, 2012 WL 3228681, at *7–8 (D.N.J.
Aug. 6, 2012).

The Court further considered the applicability of the Noerr–
Pennington Doctrine, which was first raised in the Lonstein
Defendants' Reply Brief. (Lonstein Defs.' Reply Br. 11–
13, ECF No. 70.) Upon review of the parties' limited
briefing on the issue, the Court finds that Defendants
have not adequately demonstrated the applicability of the

Noerr–Pennington Doctrine. 2  Accordingly, the Court denies
Defendants' Motions to Dismiss with respect to Count Two.

With regard to Defendants' Motions to Strike, Rule 12(f)
of the Federal Rules of Civil Procedure permits the Court
to “strike from a pleading ... any redundant, immaterial,
impertinent, or scandalous matter.” Defendants argue that
Exhibit A to the Second Amended Complaint is irrelevant
to the present case. (Lonstein Defs.' Moving Br. 22–
23, ECF No. 62–6; Signal Defs.' Moving Br. 13–14,
ECF No. 68–1.) Exhibit A is a declaration by Craig
Spencer, who owns a company that installs DIRECTV
equipment and signs residential and commercial consumers
to DIRECTV subscriptions. (Second Am. Compl., Ex. A,
ECF No. 59.) According to Craig Spencer's declaration,

which was originally submitted in a separate litigation
involving different subscribers from the instant action,
Julie Lonstein engaged in improper conduct in a similar
dispute. (Id.) Specifically, this other dispute also involved the
false identification of a business owner as an unauthorized
commercial user of DIRECTV's services. (Id.)

Motions to strike are “not favored and usually will be
denied unless the allegations have no possible relation to the
controversy and may cause prejudice to one of the parties.”

Tonka Corp. v. Rose Art Indus., Inc., 836 F. Supp. 200, 217
(D.N.J. 1993) (citation omitted). The Court has “considerable
discretion” in deciding a Rule 12(f) motion. Id. Upon review
of Exhibit A to the Second Amended Complaint, the Court
denies Defendants' Motion to Strike.

Finally, the Court considers Defendants' Motions to
Stay Discovery. Defendants argue that upon dismissal of
the Second Amended Complaint, the Court should stay
discovery. (Lonstein Defs.' Moving Br. 23–24; Signal Defs.'
Moving Br. 14.) Because Count Two survives Defendants'
Motions to Dismiss, the Court denies Defendants' Motions to
Stay Discovery.

*3  Accordingly, for the foregoing reasons, the Court
GRANTS Defendants' Motions to Dismiss with respect to
Count One and DENIES Defendants' Motions to Dismiss as
to Count Two. Additionally, the Court DENIES Defendants'
Motions to Strike and DENIES Defendants' Motions to Stay
Discovery.

All Citations

Not Reported in Fed. Supp., 2017 WL 2784708

Footnotes

1 The Court set forth the facts of this case in a prior Memorandum Opinion (ECF No 39) and will not do so here.

2 The Signal Defendants did not raise the Noerr–Pennington Doctrine and the Lonstein Defendants raised
the issue for the first time in their Reply Brief. In the Reply Brief, the Lonstein Defendants provided limited
analysis that primarily relied on Ninth Circuit precedent for the proposition that attorney demand letters are
subject to immunity. (See Lonstein Defs.' Reply Br. 11–13.) In her Sur–Reply Brief, Plaintiff submitted contrary
precedent in other Circuits and also argued that the sham exception applies to her claims. (Pl.'s Sur–Reply
Br. 2–12, ECF No. 78.) The Lonstein Defendants, however, never discussed the sham exception doctrine
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and did not have the opportunity to respond due to their failure to raise the Noerr–Pennington Doctrine in
their moving papers.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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2006 WL 2035465
Only the Westlaw citation is currently available.

United States District Court,
C.D. California, Southern Division.

NATIONAL SERVICES GROUP, INC.,

a Nevada corporation, et al., Plaintiffs,

v.

PAINTING & DECORATING CONTRACTORS

OF AMERICA, INCORPORATED, an

Illinois corporation, et al., Defendants.

No. SACV06–563CJC(ANX).
|

July 18, 2006.

Attorneys and Law Firms

Daniel J. Kessler, Michael Oberbeck, Zachary R. Smith,
Burkhalter, Michaels, Kessler & George, Irvine, CA, for
Plaintiffs.

Daniel C. DeCarlo, John L. Barber, Lewis, Brisbois, Bisgaard
& Smith, Los Angeles, CA, for Defendants.

ORDER REGARDING PLAINTIFFS' MOTION
FOR A PRELIMINARY INJUNCTION

CARNEY, J.

*1  This is an action for product disparagement under the
Lanham Act and state defamation law, arising from the
publication of two Internet articles about painting companies.
The Plaintiffs fall into three categories: (1) the “College
Works Painting” entities (“CWP entities”), a group of
companies that provide college students with internships
managing painting companies in various states, (2) New
Image Painting, Inc. (“NIP”), a company that offers painting
contractor services to Home Depot customers, and (3)
National Services Group (“NSG”), the majority shareholder
of the CWP entities and of NIP. Defendant Painting &
Decorating Contractors of America, Inc. (“PDCA”) is a
nonprofit trade organization that represents the interests of
painters and decorators. (Horen Decl., ¶ 2.)

In June 2006, PDCA published on its website the two
articles that are the subject of this action. The first
article, entitled “Dad, I'm Running a Paint Company ...

for the Summer,” (“CWP article”) sets forth a fictional
conversation between a father and his college-age daughter,
“Lindsey,” who has just been accepted into CWP's internship
program. The father expresses concern about the CWP
entities' legitimacy and professionalism, and asks his daughter
twenty fictional “questions and answers” about the entities'
operations. According to Plaintiffs, this list contains false and
defamatory representations of fact. (Reid Decl., Exh. 2.) The
second article is entitled “New Image Painting, A Decision
for Independent Painting and Decorating Contractors” (“NIP
article.”) (Reid Dec., Exh. 3.) It characterizes NIP's practice of
contracting with independent painting companies to provide
services to Home Depot customers as an unsuccessful
business model that “cannot produce a reasonable profit for
any legitimate and qualified contractor.” (Id.)

On June 20, 2006, Plaintiffs filed their Complaint in this
action, and an application for a temporary restraining order
requiring PDCA to remove the two articles from its website.
In an order dated June 28, 2006, the Court granted the
temporary restraining order as to the CWP Article, but not
as to the NIP Article, and directed PDCA to appear on July
7, 2006 and show cause why a preliminary injunction should
not issue enjoining the continued publication of both articles.
The parties have since submitted supplemental briefing and
have appeared and been heard regarding Plaintiffs' motion
for a preliminary injunction. For the reasons set forth below,
the Court will issue a preliminary injunction requiring PDCA
to remove or delete one statement, referred to below as
the “licensing statement,” from the CWP Article posted on
PDCA's website. The Court will otherwise deny the requested
preliminary injunctive relief.

I. Standard for Obtaining Preliminary Injunctive Relief
The standard for obtaining a preliminary injunction is similar
to that applicable to motions for temporary restraining orders.
To prevail, Plaintiffs must show (1) a likelihood of success
on the merits of their claims, (2) a significant threat of
irreparable injury, (3) that the balance of hardships weighs
in their favor, and (4) whether any public interest favors

granting an injunction. Raich v. Ashcroft, 352 F.3d 1222,
1227 (9th Cir.2003). An alternative test, also used in the
Ninth Circuit, requires Plaintiffs to demonstrate either a
combination of probable success on the merits and the
possibility of irreparable injury, or serious questions going to
the merits and that the balance of hardships tips sharply in
their favor. Id. These tests represent a continuum of equitable
discretion, whereby “the greater the relative hardship to the
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moving party, the less probability of success must be shown.”
Id.

II. Application

A. Likelihood of Success/Serious Questions Going to the
Merits

*2  The Court first must determine whether Plaintiffs have
shown a likelihood of success on, or serious questions going
to the merits of, their claims. Those claims are for (1) trade
libel, (2) libel per se, (3) false and misleading advertising

in violation of the Lanham Act, 15 U.S.C. §§ 1125 et
seq., (4) unfair competition in violation of California's Unfair

Competition Law, Business & Professions Code §§ 17200
et seq., (5) intentional interference with existing business
advantage, and (6) intentional interference with prospective

business advantage. As a section 17200 claim may be
predicated on a business practice that violates any other law,

People v. E.W.A.P., Inc., 106 Cal.App.3d 315, 319, 165

Cal.Rptr. 73 (1980), Plaintiffs' section 17200 claim is
subject to the same standard as their Lanham Act claim.

1. Lanham Act Claim—Competitive Injury and
Commercial Speech

Plaintiffs' first claim is for product disparagement in violation

of section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a)
(1)(B). That section provides in relevant part:

(1) Any person who, on or in connection with any goods
or services ... uses in commerce any ... false or misleading
description of fact, or false or misleading representation of
fact, which—

(B) in commercial advertising or promotion, misrepresents
the nature, characteristics, qualities, or geographic origin
of his or her or another person's goods, services, or
commercial activities, shall be liable in a civil action by
any person who believes that he or she is or is likely to be
damaged by such act.

15 U.S.C. § 1125(a)(1)(B).

To prevail on their Lanham Act claim, Plaintiffs must show:
“(1) [PDCA] made a false statement ... about [their] product;
(2) the statement was made in a commercial advertisement
or promotion; (3) the statement actually deceived or has the

tendency to deceive a substantial segment of its audience; (4)
the deception is material, in that it is likely to influence the
purchasing decision; (5) [PDCA] caused its false statement
to enter interstate commerce; and (6) [Plaintiffs have] been
or [are] likely to be injured as a result of the false statement,
either by direct diversion of sales from [themselves] to
[PDCA], or by a lessening of goodwill associated with

[Plaintiffs'] product.” Jarrow Formulas, Inc. v. Nutrition

Now, 304 F.3d 829, 835 n. 4 (9th Cir.2002); Cook, Perkiss
& Liehe, Inc. v. Northern California Collection Service,
Inc., 911 F.2d 242, 244 (9th Cir.1990). To the extent their
Lanham Act claim is based on innuendo rather than literal
falsehood, Plaintiffs must show that the challenged statements
actually conveyed the implied message and “thereby deceived

a significant portion of the recipients.” William H. Morris
Co. v. Group W, Inc., 66 F.3d 255, 258 (9th Cir.1995). In its
Order granting Plaintiffs' request for a temporary restraining
order as to the CWP article, the Court ruled that Plaintiffs had
shown that serious questions existed regarding whether the
CWP article met this standard.

*3  PDCA raises two legal challenges to Plaintiffs' Lanham
Act claim, both of which focus on the tension between the
First Amendment's protection of truthful and nonmisleading
commercial speech and the Lanham Act's prohibition on
false and misleading statements in “commercial advertising
or promotion.” PDCA argues that (1) Plaintiffs lack standing
to sue under section 43(a) of the Lanham Act because
they are not in “commercial competition” with PDCA, and
(2) the articles in issue are not “commercial advertising or
promotion” subject to the Lanham Act because they are not
“commercial speech.” As explained below, both arguments
are unavailing.

a. Competitive Injury
PDCA first argues that “a non-competitor lacks basic standing
to even bring a false advertisement type Lanham Act

claim.” For this proposition, PDCA cites Coastal
Abstract Services v. First American Title Ins. Co., 173

F.3d 725, 730, 735 (9th Cir.1999) and The Jack
Russell Terrier Network of Northern California v. American
Kennel Club, 407 F.3d 1027, 1037 (9th Cir.2005). PDCA
contends that Plaintiffs are not its “commercial competitors,”
because Plaintiffs are “for-profit subsidiaries” that own and
manage painting businesses, whereas PDCA is a non-profit
organization that neither owns nor manages such businesses.

                                                                                                                                                                                               HUD-L-003179-20   07/07/2023 5:26:18 PM   Pg 47 of 79   Trans ID: LCV20232032337 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1125&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1125&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1125&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N8AE079B082B811D8BE40B2081C49D94B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N8AE079B082B811D8BE40B2081C49D94B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id1bad643faa911d98ac8f235252e36df&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980312674&pubNum=227&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980312674&pubNum=227&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N8AE079B082B811D8BE40B2081C49D94B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1125&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_50660000823d1 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1125&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_50660000823d1 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1125&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_50660000823d1 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1125&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_50660000823d1 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1125&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_50660000823d1 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibd3711e479d811d98c82a53fc8ac8757&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002341161&pubNum=506&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_506_835&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_835 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002341161&pubNum=506&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_506_835&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_835 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7b4577a9972311d9a707f4371c9c34f0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990118860&pubNum=350&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_350_244&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_244 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990118860&pubNum=350&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_350_244&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_244 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990118860&pubNum=350&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_350_244&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_244 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I953c7a5791bf11d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995194252&pubNum=506&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_506_258&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_258 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995194252&pubNum=506&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_506_258&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_258 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I09f22a83948f11d9a707f4371c9c34f0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I09f22a83948f11d9a707f4371c9c34f0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999084466&pubNum=506&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_506_730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_730 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999084466&pubNum=506&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_506_730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_730 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999084466&pubNum=506&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_506_730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_730 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I4afebdedc6d611d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I4afebdedc6d611d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006604238&pubNum=506&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_506_1037&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1037 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006604238&pubNum=506&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_506_1037&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1037 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006604238&pubNum=506&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_506_1037&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1037 


National Services Group, Inc. v. Painting & Decorating..., Not Reported in...
2006 WL 2035465

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 3

PDCA's cited cases do not preclude Plaintiffs' claim. While
it is true that the Ninth Circuit requires a plaintiff on a
Lanham Act claim for product disparagement to show it has
suffered “competitive injury,” there is no requirement that
the Plaintiff and the Defendant be exactly the same type
of business or both be run for profit. In Coastal Abstract,
the Ninth Circuit rejected an argument by the defendant,
a title insurance company, that it was not in commercial
competition with the plaintiff, an escrow agent, for purposes
of the plaintiff's Lanham Act claim. The court declined
to focus on whether parties were “in competition,” stating
that “the crux of [the Ninth Circuit's seminal case on the
competitive injury requirement] was that the victim ... had not

suffered a competitive injury.” Coastal Abstract, 173
F.3d at 725 (emphasis added). The Ninth Circuit held that the
escrow agent's Lanham Act claim was not barred, because the
defendant “sought by his statements to divert business from

[plaintiff] to [defendant].” Id. at 734.

In Jack Russell, the Ninth Circuit reaffirmed that “for
standing pursuant to the ‘false advertising’ prong of § 43(a)
of the Lanham Act ... a plaintiff must show ... that the
injury is ‘competitive,’ or harmful to the plaintiff's ability

to compete with the defendant.” Jack Russell, 407

F.3d at 1037 (citing Barrus v. Sylvania, 55 F.3d 468,

469 (9th Cir.1995)(itself citing Halicki v. United Artists
Communications, Inc., 812 F.2d 1213, 1214 (9th Cir.1987))).
There, the court held that the plaintiff, a former regional
affiliate of a national organization devoted to the Jack Russel
Terrier dog breed, was not a competitor of the defendant
national organization “that has suffered commercial injury.”
Id. at 1037. Although the Ninth Circuit did not provide
a detailed explanation of its holding, neither party in that
case existed for the purpose of selling goods or services or
promoting the interests of commercial entities.

*4  Coastal Abstract and Jack Russel both stand for the
proposition that “competitive injury,” rather than an exact
congruence between the businesses of the plaintiff and
defendant, is the key to standing on a Lanham Act product
disparagement claim. In both cases the Ninth Circuit focused
not on whether the parties were for-profit or not, or on the
structure of their businesses, but on whether the statements
in issue tended to divert business from the plaintiff to the
defendant. This case is more analogous to Coastal Abstract
than Jack Russel, because both parties in this case either are

commercial painting companies or represent the interests of
such companies, and the Plaintiffs and the member companies
of PDCA compete for painting business. Like the plaintiff
in Coastal Abstract, Plaintiffs claim that the statements in
issue diverted business away from them and towards PDCA's
members. Although PDCA is a non-profit organization
that itself does not own or manage painting companies,
its members are commercial entities in direct competition
with the Plaintiffs. To immunize nonprofit trade groups
from product disparagement claims would effectively permit
commercial entities to avoid Lanham Act liability by speaking
through a larger trade group that itself does not own or operate
any business. Such a narrow focus on trade associations'
nonprofit nature would thwart the purpose of the Lanham
Act and ignore the reality that such associations represent
commercial interests engaged in commercial competition.
Consequently, the Court holds that Plaintiffs have alleged
competitive injury sufficient to support their Lanham Act
claim.

b. Commercial Advertising or Promotion
PDCA next argues that the two articles are not actionable
under the Lanham Act because they are not “commercial
advertising or promotion” within the meaning of section
43(a). To constitute “commercial advertising or promotion,” a
statement must be (1) commercial speech, (2) by a defendant
who is a commercial competitor of the plaintiff, (3) for the
purpose of inducing customers to buy defendant's goods or
services, and (4) disseminated sufficiently to the relevant
purchasing public to constitute “advertising” or “promotion”

within the industry. Coastal Abstract Service, Inc.
v. First American Title Ins. Co., 173 F.3d 725, 735 (9th
Cir.1999). The statement need not be made in a “classic
advertising campaign,” and may consist of less formal types
of “promotion.” Id.

According to PDCA, the articles fail the first requirement
of the Coastal Abstract test because they are not
“commercial speech” as the term has been defined
in the Supreme Court's First Amendment cases. See

Proctor & Gamble v. Haugen, 222 F.3d 1262, 1274
(10th Cir.2000)(“[T]he meaning of ‘commercial speech in
the context of § 43(a)(1)(B) of the Lanham Act tracks
the First Amendment ‘commercial speech’ doctrine.”) As
PDCA points out, the articles do not fall within what
the Supreme Court has characterized as the “core” of
commercial speech, or “proposals to engage in commercial
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transactions,” 1  but rather are statements by a nonprofit
trade association discussing services provided by non-
member companies. However, the mere fact that a speaker
is a nonprofit organization does not preclude its speech
from being commercial speech, or “commercial advertising
or promotion” within the meaning of section 43(a).

See Gordon & Breach Science Publishers S.A. v.
American Institute of Physics, 859 F.Supp. 1521, 1534–

35 (S.D.N.Y.1994)(citing National Artists Mgmt. Co.
v. Weaving, 769 F.Supp. 1224, 1232 (S.D.N.Y.1991) for
the proposition that section 43 of the Lanham Act
“covers misrepresentations by non-profit and for-profit
organizations alike.”); 4 MCCARTHY ON TRADEMARKS
AND UNFAIR COMPETITION § 27:71 (4th ed.) (setting
forth statements of Representative Kastenmeier and Senator
DeConcini from the legislative history of the 1989
amendments to Lanham Act section 43, and quoting both
as saying that section 43 applies to misrepresentations
by nonprofit organizations.) Moreover, PDCA is not a
disinterested consumer group but an organization that
advocates for commercial entities.

*5  “[T]he difference between commercial speech and
noncommercial speech ‘is a matter of degree.” ’

Proctor & Gamble, 222 F.3d at 1274 (citing City
of Cincinnati v. Discovery Network, Inc., 507 U.S. 410,
423, 115 S.Ct. 1505, 123 L.Ed.2d 99, –––– (1993)). The
Supreme Court has set forth three factors relevant to
determining whether a statement is commercial speech:
“(1) whether the statements are in a typical advertising
format; (2) whether the statements refer to a commercial
product; and (3) whether the defendant had an economic
or commercial motivation for making the statements.”

New.Net, Inc. v. Lavasoft, 356 F.Supp.2d 1090, 1111

(C.D.Cal.2004)(citing Bolger v. Youngs Drug Prods.
Corp., 463 U.S. 60, 66–68, 103 S.Ct. 2875, 77 L.Ed.2d 469
(1983)). While all factors need not be present for speech

to be commercial, no one factor is itself sufficient. Id.
at 1111. Where particular speech includes commercially-
motivated statements that are “inextricably intertwined with
otherwise fully protected speech,” the entirety of the speech

may be fully protected. Gordon & Breach, 859 F.Supp.
at 1540–41 (studies by non-profit publishers of scientific
journals, which characterized defendant publishers' journals
as superior to plaintiffs' journals, fell “decidedly on the
noncommercial, fully protected side of the line” because

the publishers were nonprofit entities, the product advertised
—academic journals—was constitutionally protected, and
the articles addressed “an issue of considerable public

significance.”); Riley v. National Federation for the Blind
of North Carolina, Inc., 487 U.S. 781, 796, 108 S.Ct.
2667, 101 L.Ed.2d 669 (1988)(“[E]ven assuming, without
deciding, that [financially-motivated] speech in the abstract
is indeed merely ‘commercial,’ we do not believe that the
speech retains its commercial character when it is inextricably
intertwined with otherwise fully protected speech.”)

Under the Bolger analysis, the CWP Article is commercial
speech. As to the second Bolger factor, the CWP Article
is full of negative references to specific commercial
services provided by the CWP entities. By contrast, the
article refers specifically and favorably to painting services
provided by PDCA members, and emphasizes PDCA-
affiliated painters' professionalism and qualifications. At one
point, the fictional “dad” tells Lindsey that he remembers
being “very impressed” with a painting job done on his house
by PDCA painters. (Exh. 2 to Reid Decl. re Application for
Temporary Restraining Order.) The dad then states that the
PDCA painters had signs saying “Accredited Contractor,”
and that they claimed the term meant that the their company
“[was] Accredited by [their] professional trade association,
which means that [they] have had to provide evidence of
quality business practices, and [they were] required to take
continuing education on a yearly basis.” (Id.) The third Bolger
factor also weighs in favor of finding commercial speech,
because the article appears to have been motivated by PDCA
members' economic interest in discouraging individuals from
hiring CWP painters. The fact that two of the three relevant
factors weigh heavily on the commercial speech side of the
line is sufficient to place the CWP Article in the commercial
speech category.

*6  The NIP Article, however, is properly characterized as
non-commercial speech. First, it is not presented in a “typical
advertising format” but as a discussion of issues affecting
the painting industry. Second, unlike the CWP Article, it
does not mention, describe, or promote specific services
provided by PDCA members. While the PDCA is mentioned,
it is only to provide a basis for the statement “PDCA is
imminently qualified to comment about the marketplace of
painting and decorating” and to inform painting contractors
that “PDCA is the only organization that represents the
independent contractor and ... the only organization that will
fight back in the marketplace and reveal the shortcomings
to homeowners.” (Exh. 3 to Reid Decl. re Temporary

                                                                                                                                                                                               HUD-L-003179-20   07/07/2023 5:26:18 PM   Pg 49 of 79   Trans ID: LCV20232032337 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I38abc461562511d997e0acd5cbb90d3f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994173060&pubNum=345&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_345_1534&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1534 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994173060&pubNum=345&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_345_1534&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1534 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994173060&pubNum=345&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_345_1534&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1534 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic8357eb155de11d9a99c85a9e6023ffa&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991128646&pubNum=345&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_345_1232&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1232 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991128646&pubNum=345&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_345_1232&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1232 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0295707028&pubNum=0119215&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0295707028&pubNum=0119215&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I97ff5b51798b11d9bf29e2067ad74e5b&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I97ff5b51798b11d9bf29e2067ad74e5b&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000487197&pubNum=506&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_506_1274&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1274 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I1d1e73b49c9711d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993072387&pubNum=708&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993072387&pubNum=708&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993072387&pubNum=708&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia9e4a2027ed411d9ac1ffa9f33b6c3b0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006225454&pubNum=4637&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_4637_1111&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_1111 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006225454&pubNum=4637&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_4637_1111&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_1111 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I72eafe0b9c9a11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983129662&pubNum=708&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983129662&pubNum=708&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983129662&pubNum=708&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia9e4a2027ed411d9ac1ffa9f33b6c3b0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006225454&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006225454&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I38abc461562511d997e0acd5cbb90d3f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994173060&pubNum=345&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_345_1540&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1540 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994173060&pubNum=345&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_345_1540&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1540 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I17996b729c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a037799ba39d4feba8a4cbc2cdc986cd&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988084194&pubNum=708&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988084194&pubNum=708&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988084194&pubNum=708&originatingDoc=I8fd9413a18c711dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 


National Services Group, Inc. v. Painting & Decorating..., Not Reported in...
2006 WL 2035465

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5

Restraining Order.) As to the third Bolger factor—economic
motivation—the NIP article is economically motivated only
in an indirect sense. Rather than promoting PDCA members'
services to consumers or customers, the article attempts to
inform its members of an issue affecting their economic
interests. Although NIP's arrangement with Home Depot is
discussed, the discussion is an illustration of what the article's
author characterizes as an issue of public importance—i.e.
what he sees as a broad effort by various companies to “roll
up” the painting industry. In sum, all three Bolger factors
weigh against characterizing the PDCA article as commercial
speech. To the extent the NIP Article contains what could be
characterized as “commercial speech,” those statements are
inextricably intertwined with discussions of matters of public
interest, so as to bring the entire article within the scope of
fully-protected speech. Consequently, the NIP article is not
subject to Plaintiffs' Lanham Act claim.

In sum, the Court finds the CWP Article, but not the NIP
Article, is susceptible to Plaintiffs' product disparagement
claim under section 43(a) of the Lanham Act.

2. Lanham Act and Defamation Claims—False or
Misleading Statements

Although the Court has determined that only the CWP Article
is subject to Plaintiffs' Lanham Act claim, both articles still
are the subject of Plaintiffs' state law claims for trade libel and
libel per se (“libel claims”). To prevail on either a Lanham
Act or a state law defamation claim, Plaintiffs must show that
the articles' challenged statements “expressly or impliedly
assert [facts] that [are] susceptible to being proved false.”

Coastal Abstract Service, Inc. v. First American Title

Ins. Co., 173 F.3d 725, 730 (9th Cir.1999)(quoting Weller
v. American Broadcasting Companies, 232 Cal.App.3d 991,

1001, 283 Cal.Rptr. 644 (1991)); Wilbanks v. Wolk, 121
Cal.App.4th 883, 902, 17 Cal.Rptr.3d 497 (2004)(To be
actionable defamation, a statement's language and tenor must
be such as to make it “able reasonably to be ‘interpreted
as stating actual facts.” ’) In addition, falsity is an element

of both types of claims. Jarrow Formulas, 304 F.3d at
835 n. 4 (listing falsity as an element of a Lanham Act

section 43(a) claim); Unelco Corp. v. Rooney, 912 F.2d

1049, 1056 (9th Cir.1990)(quoting Milkovich v. Lorain
Journal, 497 U.S. 1, 110 S.Ct. 2695, 111 L.Ed.2d 1 (1990)
for the proposition that “a statement on matters of public
concern must be provable as false before there can be liability

under state defamation law, as least in situations ... where
a media defendant is involved,” and holding that statements
about the effectiveness of products were matters of public

concern.) 2  On a defamation claim based on statements
about a commercial product, the plaintiff bears the burden

of proving falsity. Carver v. Bonds, 135 Cal.App.4th
328, 344, 37 Cal.Rptr.3d 480 (2005)(on a claim involving
consumer information, a matter of public concern, plaintiff
bore the burden of proving falsity “even if he is not considered

a public figure.”); Unelco Corp. v. Rooney, 912 F.2d 1049,
1056 (9th Cir.1990).

*7  In this section, the Court will examine each statement
on which Plaintiffs base their Lanham Act and libel claims
to determine if Plaintiffs have met their burden to show
the statements contain express or implied false statements

of fact. 3  The Court will first examine each statement to
determine whether it can reasonably be interpreted as stating
actual facts, by examining the “totality of the circumstances ...
[i.e.] the meaning of the language in context and its
susceptibility to being proved true or false.” Moyer v. Amador
Valley J. Union High School Dist., 225 Cal.App.3d 720,
725, 275 Cal.Rptr. 494 (1990)(internal citations omitted). For
each ambiguous statement that could be interpreted to imply
allegedly false facts, the Court will then determine whether
Plaintiffs have shown a likelihood that a jury will interpret

the statement the way they urge. See Weller v. American
Broadcasting Companies, Inc., 232 Cal.App.3d 991, 1002
n. 8, 283 Cal.Rptr. 644 (1991)(“If a defamation claim is
based on allegations of implied defamatory facts, the court
must make a threshold preliminary determination whether the
published statements could be understood as implying the
alleged defamatory content.... If the statements are susceptible
of both an innocent and libelous meaning, it is for the jury
to decide how they were in fact understood.”) The Court will
then determine whether Plaintiffs have presented substantial
questions as to the falsity of each statement's literal or implied
message.

a. Statements in the CWP Article

i. Painting Over Mold and Mildew

Dad: How can you possibly learn all that you would need
to know about painting and running a business in one
week?
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Lindsey: The tough jobs we leave to the professionals.
Since we do not know anything about lead paint,
mold, or mildew, we just paint over it. The main
office probably does most of the management work.

Dad: What great customer orientation!
Lindsey's statement in the above exchange (“the mold and
mildew statement”) can reasonably be construed to assert that
“we”—i.e. CWP branch operators and painters—“just paint
over” mold, mildew, and lead paint. Plaintiffs argue, however,
that the statement implies even more: that (1) painting over
lead paint, mold, and mildew constitutes CWP's “overriding
policy,” and (2) “that a CWP intern would know nothing about
lead paint, mold, or mildew.” (Reply to Opposition to Order
to Show Cause, p. 12.) The question, therefore, is whether
Plaintiffs have shown a likelihood that a reasonable reader
would interpret the statement as stating or implying that CWP
has an overriding policy of painting over lead paint, mold,
and mildew, and that CWP interns know nothing about lead
paint, mold, and mildew. PDCA for its part, argues that the
statement is a mere nonfactual “supposition” by Lindsey, “and
cannot be reasonably read to be a statement of fact about the
Plaintiffs.” (Opposition to Order to Show Cause, p. 12.)

*8  The Court believes the most reasonable interpretation
is somewhere between Plaintiffs' and PDCA's proposed
interpretations. A reasonable reader would not likely construe
the statement as expressing an official policy of CWP,
because Lindsey is not presented as a CWP officer or
current employee with authority to speak on the CWP
entities' behalf, nor does she claim to have been instructed
on CWP's policies. However, PDCA's interpretation also is
unreasonable because the article does not present Lindsey

as completely ignorant of CWP's business practices. 4  She
already has been “recruited” by a CWP entity, and presumably
has received some information from the company about how
it operates. Consequently, the Court concludes that a jury is
likely to interpret the statement to mean that CWP painters,
regardless of what CWP's official policy is, tend to paint over
lead paint, mold and mildew.

The next question is whether Plaintiffs have presented
sufficient evidence to create serious questions as to the falsity
of the statement that CWP painters tend to paint over mold
and mildew. The only evidence of falsity Plaintiffs present is
the following statement by Mr. Reid:

In fact, CWP branch operators
are trained on proper treatment
techniques when encountering
mildew. CWP branch operators
offer environmentally friendly mildew
remediation products in addition to
a bleach and tri-sodium phosphate
solution offered by most contractors.
CWP, like many contractors, does not
do lead remediation work. However,
CWP does not ‘just paint over’ the
conditions discussed in this question.

(Reid Decl. re Application for Temporary Restraining Order,
¶ 16(c)).

Mr. Reid's declaration is insufficient to create serious
questions as to the falsity of the mold and mildew statement.
First, Mr. Reid is the Chief Executive Officer of NSG, not
CWP, and therefore the foundation for his knowledge of the
CWP entities' business practices is unclear. However, even
assuming that being NSG's CEO has acquainted Mr. Reid with
CWP's training techniques, Mr. Reid provides no foundation
for his implied assertion that CWP painters on the job actually
“do[ ] not ‘just paint over’ lead paint, mold, and mildew.”
He does not claim ever to have observed CWP painters at
work, or to have been present while they were trained by
branch operators. While he states that branch operators are
trained on mildew remediation techniques, and offer “mildew
remediation products,” he does not provide any specifics as
to whether and how those training techniques and products
are used by CWP's painters. No actual CWP painters or
branch operators have submitted declarations regarding the
painting techniques used in the field. In contrast, PDCA
presents declarations by two individuals whose houses were
painted by CWP painters who, the declarations assert, painted
over mold and mildew and/or admitted to having used the
wrong primer. (Casalena Decl., ¶ 4; Sundwall Decl., ¶ 2.)
Overall, Plaintiffs have failed to show the existence of serious
questions regarding the mold and mildew statement's falsity.

ii. Surface Preparation/Responsibility for Failures
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*9  Dad: Without proper surface preparation and top
quality techniques and materials, there is likely to be
subsequent failures. Who is responsible for that?

Lindsey: Not sure, but I am only doing this for the
summer ... I will be in school.

Dad: The true meaning of “buyer beware.”
Plaintiffs argue that the above exchange implies that the
CWP entities “do [ ] not take responsibility for failures and
do[ ] not utilize proper surface preparation.” (Application
for Temporary Restraining Order, p. 11; Reply in Support
of Order to Show Cause, pp .13–14.) PDCA argues that
the statement is merely an opinion that does not imply
underlying undisclosed facts. The Court agrees with PDCA.
In context, the statement could not reasonably be understood
as other than the author's subjective opinion that CWP
is unlikely to respond adequately to failures because its
operators are college students with academic commitments.
Lindsey's statement cannot be construed as a factual statement
that CWP operators actually deny responsibility, because she
is commenting only on her own intent to return to school after
her summer internship. To the extent the article states that the
CWP entities do not use “proper” surface preparation or “top
quality” techniques or materials, the statement is subjective
“business puffery” that does not convey or imply facts, and
thus is not actionable under the Lanham Act or in defamation.

See Coastal Abstract, 173 F.3d at 731 (statement that
plaintiff was “too small” to handle a client's business was non-
actionable “puffery,” or “not ... a statement of fact capable of
being proved false.”)

iii. Start–Up Costs

Dad: Where is the business office, truck(s) and equipment,
and who pays for them?

Lindsey: My business office is here in our house. The
family garage is my shop. There are no trucks. We
all use family cars. The central office supplies all
the equipment, though we do not do power washing,
spraying, and we do not use tools ... we just paint
things. All you need is a brush and a roller. I am not
sure where the ladders come from or how they are
transported.

Dad: Is this “internship” a real authentic look for kids
at paint contracting and what it really takes to be
and stay in business?

Dad: There are certain inevitable start-up costs ... like
buying paint and supplies. Where does that money
come from?

Lindsey: That's easy. Your credit card, Dad.

Dad: This internship is starting to sound like a family
expense for you to have a summer job.

Plaintiffs argue that the above exchanges convey the message
that (1) “CWP does not tell its interns who is responsible for
all start-up costs; and (2) ultimately, the intern (or her father)
will be on the hook for those costs.” (Reply to Opposition to
Order to Show Cause, p. 13.) PDCA counters that Lindsey's
second statement is merely a “quip” that cannot reasonably
be interpreted as a statement of fact. The exchange cannot
reasonably be construed to state or imply that CWP does not
tell its interns who is responsible for start-up costs, because
Lindsey does not claim that she has attended any orientation
or training sessions in which CWP would be expected to
convey such information to her. However, the statement “your
credit card, Daddy,” in response to the question who pays for
start up costs, can reasonably be and is likely to be construed
as a factual statement that CWP's “start up costs” are paid for
by interns' parents. The question is whether Plaintiffs have
adequately shown that the statement is false.

*10  Plaintiffs have failed to present sufficient evidence to
raise serious questions as to the statement's falsity, because
they do not explain what start-up costs actually are involved
in the CWP entities' business or how those costs are paid. To
disprove the statement, Plaintiffs present testimony by Mr.
Reid that:

In fact, CWP funds the branch
operators business through an account
with a national paint store. All
initial supplies (including sprayer and
ladders) are paid for on this account.
The profit from the first jobs pays off
this initial equipment ... If the branch
operator is unsuccessful (or has to quit
for some reason) the balance due to the
paint account is CWP's responsibility,
not the branch operators.

(Reid Decl. re Application for Temporary Restraining Order,
¶ 16(k)). Although Mr. Reid states that “initial supplies” are
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paid for through the paint store account, it is not clear from
his statement whether there are other “start up costs” involved
in CWP's business or, if so, how those costs are covered. As
PDCA points out, the category of “start up costs” is broad
and undefined. Absent explanation by Plaintiffs of what the
CWP entities' “start up costs” consist of, how they are paid,
or what if any costs are covered by branch operators' parents,
the Court cannot conclude that Plaintiffs have shown the
existence of serious questions regarding the falsity of the start
up costs statement.

iv. Responsibility for Paintwork Failures

Dad: If the paintwork fails, who is responsible?

Lindsey: That's easy, the manufacturer of the paint.

Dad: Even when the manufacturer's specifications
are carefully followed, paintwork can fail anyhow,
due to improper techniques of unqualified painters.
The manufacturers have sophisticated methods to
test the reasons for paint failure. If the failure is
because of improper application, or application to
improperly prepared surfaces, the contractor bears
full responsibility. In any case, the manufacturer is
only responsible for the paint, not the labor.

Plaintiffs argue that this statement asserts that CWP does
not provide warranties for its services. (Reply to Opposition
to Order to Show Cause, pp. 13–14.) PDCA counters that
the statement is merely “intended to educate consumers on
the fact that most failures are contractor related and paint
manufacturers only step in when the painter has applied the
paint properly by, among other things, properly preparing the
surface.” (Opposition to Order to Show Cause, p. 17.) While
the exchange could be characterized as an expression of the
author's opinion that the CWP entities are unreliable or do not
sufficiently take “responsibility” for failures, it is too general
and subjective to be construed as stating or implying provably
false facts. Lindsey's statement that the manufacturer of the
paint “is responsible” appears intended to illustrate her own
ignorance and the author's opinion that CWP's prospective
interns are inexperienced in the painting industry. Lindsey
does not claim that anyone from CWP told her that CWP does
not provide warranties or take responsibility for particular
paintwork failures, nor is her statement presented as an
accurate representation of CWP's practice. In sum, it is not
“able reasonably to be ‘interpreted as stating actual facts.” ’

Wilbanks, 121 Cal.App.4th at 902, 17 Cal.Rptr.3d 497.

v. Training in Safety Procedures

*11  Dad: Where do you learn about safety procedures?

Lindsey: Not sure, but there is a whole week of
training. Besides I am not climbing any ladders. I
am an “owner!”

Dad: A prescription for disaster and perhaps even
sorrow. Ladders and scaffold work require intense
training.

According to Plaintiffs, this exchange “[i]mplies that CWP
does not teach safety procedures,” and falsely states that
interns receive only one week of training when in reality
interns receive additional training every two weeks during the
summer. (Application for Temporary Restraining Order, p.
12; Reid Decl., ¶ 16(e)). Defendants argue that the article does
not imply that safety procedures are not taught. In context,
the exchange can reasonably be construed as a statement
that prospective CWP branch operators receive their training
during only one week, and an expression of the author's
opinion that such training is insufficient. It cannot reasonably
be construed to state or imply that safety procedures are not
taught at all.

Even construing the statement to be that branch operators
receive only one week of training, however, Plaintiffs have
failed to present sufficient evidence of falsity to create serious
questions as to whether the training statement is actionable
in defamation. A statement cannot form the basis of a

defamation claim where it is substantially true. Carver
v. Bonds, 135 Cal.App.4th 328, 344, 37 Cal.Rptr.3d 480

(2005)(quoting Masson v. New Yorker Magazine, 501 U.S.
496, 516–17, 111 S.Ct. 2419, 115 L.Ed.2d 447 (1991)) (“
‘California law permits the defense of substantial truth,’ and
thus a defendant is not liable ‘if the substance of the charge
be proved true ...’ Put another way, the statement is not
considered false unless it ‘would have a different effect on
the mind of the reader from that which the ... truth would
have produced.” ’) Here, Plaintiffs do not dispute that CWP
interns receive only one week of safety training before they
begin operating their businesses. Their challenge is based on
PDCA's failure also to state that:

CWP has and teaches a comprehensive safety and fall
protection program.

CWP has invested heavily in safety consultants to ensure
both compliance and, most importantly, safe job sites.
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Safety meetings are held each week with painters and
branch operators attend additional training every two
weeks of the summer where safety is always on the
agenda.”

(Reid Decl. re Application for Temporary Restraining Order,
¶ 16(e))(emphasis added).

Mr. Reid's declaration does not controvert that branch
managers undergo one week of training on safety procedures.
Although he states that painters attend weekly “safety
meetings,” he does not say that branch operators attend those
weekly meetings. Mr. Reid's only statement about branch
operators is that they attend “additional training every two
weeks ... where safety is always on the agenda.” Because
Plaintiffs do not dispute that interns receive only one week of
initial training before beginning work, PDCA's statement that
“there is a whole week of training” appears to be substantially
true. Mr. Reid's statement that additional safety training is
“on the agenda” at subsequent meetings is unlikely to be
substantial enough to give rise to a defamation claim.

*12  Plaintiffs also have not presented sufficient evidence
of materiality to create serious questions as to the merits of
their Lanham Act claim based on the training statement. One
element of a section 43(a) claim is that a statement must
be “material,” or likely to influence consumers' purchasing
decisions. Here, the difference between (1) a CWP intern
receiving one week of safety training before beginning
work and (2) a CWP intern receiving one week of safety
training before beginning work, plus additional safety training
every two weeks at subsequent meetings, is unlikely to be
significant enough to affect customers' purchasing decisions.
The overriding point of the statement, and likely the most
significant point to consumers, is that CWP interns have only
one week of training in safety procedures before they begin
working as CWP branch operators. Consequently, Plaintiffs
have not shown serious questions on the merits of the Lanham
Act or defamation claims as to the training statement.

vi. Hiring Inexperienced Painters

Dad: There is a severe shortage of trained and experienced
painters. Where do you get the manpower?

Lindsey: I would hire kids just like me. I can pay
them $10 an hour. That is more than they can make
working for McDonald's.

Dad: The typical union training program for painters
is three years long. The training is intense and
is supported by on-the-job experience. Merit shop
contractors spend years and significant resources
training employees. The suggested approach is
non-sensical at best and very dangerous at worst.
In any case, not in the best interest of anybody.

Plaintiffs argue that the above exchange “[i]mplies that CWP
hires incompetent children for positions that are held only
by union members with intense training over the course
of years.” (Memorandum in Support of Application for
Temporary Restraining Order, p. 12.) Lindsey's statement
could reasonably be construed to be a factual statement that
CWP hires inexperienced college students as painters, in
an industry where many workers receive training through
unions. However, Plaintiffs present no evidence that the
statement is false insofar as it pertains to the CWP entities'
services. In fact, Mr. Reid confirms that the CWP entities do,
in fact, hire college students as painters. He states:

In fact, an extremely small percentage
of painters are unionized in residential
repaints. Moreover, CWP branch
operators are trained both in the
classroom and in the field with a
supervisor to hire and train great
employees. These can be a mixture
of college students and experienced
painters.

(Reid Decl. in Support of Application for Temporary
Restraining Order, ¶ 16(i)). Mr. Reid's declaration does
not controvert the CWP Article's statement that CWP hires
college students, or that those students are not experienced.
To the extent Plaintiffs argue that the CWP article falsely
portrays painters in general as being union-trained, that
statement relates to the marketplace in general and is not
defamatory to Plaintiffs.

vii. Avoiding Operating in States that Require Licensing

*13  Dad: In this state a paint contractor needs to be
licensed. Who gets the license?
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Lindsey: The central office takes care of all that stuff.
I think College Works Painting tries to avoid doing
business in states where licensing is required.

Dad: If the state government does not care who they
license, why should anybody care?

Plaintiffs argue that this exchange falsely states that the
CWP entities have a policy of avoiding doing business in
states that require licenses. (Reply to Opposition to Order to
Show Cause, p. 15.) PDCA counters that the statement “is
not provably true or false as it is just a surmise from the
daughter responding to her father.” (Opposition to Order to
Show Cause, p. 16.) PDCA emphasizes that the statement is
premised by the conditional words “I think,” and argues that
those words render the statement a non-actionable opinion.

“An opinion that does not convey a false factual implication

is not defamatory under California law.” Coastal
Abstract, 173 F.3d at 732. However, where a statement does
convey such a false impression, couching it as an opinion
or conjecture does not preclude defamation or Lanham Act
liability. An opinion may be actionable in defamation where
it implies “the allegation of undisclosed defamatory facts as
the basis for the opinion,” or gives an incomplete account

of the facts on which the opinion is based. Wilbanks,
121 Cal.App.4th at 902–03, 17 Cal.Rptr.3d 497 (defendant's
literally true statement that a judgment had been awarded
against the plaintiff, a viatical settlement company, was
actionable in defamation because the speaker failed to
disclose that the settlement was entered in small claims
court; statement that California Department of Insurance
had investigated a complaint against the plaintiff was also
actionable although literally true, because defendant failed
to disclose that the department investigated every complaint
regardless of merit and the statement falsely implied the
Department had concluded the complaint was “worthy of
investigation.”) Similarly, under the Lanham Act a statement
that is not literally false may still be false by “necessary
implication” or may be actionable if it actually conveys a
false implied message and “thereby deceive [s] a significant

portion of the recipients.” William H. Morris Co. v.
Group W, Inc., 66 F.3d 255, 258 (9th Cir.1995). See also

Southland Sod Farms v. Stover Seed Co., 108 F.3d 1134,
1139 (9th Cir.1997).

Although the licensing statement is preceded by the words “I
think,” it can reasonably be construed to imply actual facts

susceptible of being proved false—i.e. that the CWP entities
try to avoid doing business in states that require licensing.
Lindsey is presented as having some knowledge of CWP's
operations and a reasonable reader would therefore likely
conclude that she has some basis for her stated belief that
CWP tries to avoid operating in states that require licenses.
Her statement thus implies “the allegation of undisclosed
defamatory facts as the basis for the opinion.” Wilbanks, 121
Cal.App. 4th 902–03. The mere use of the words “I think”
cannot, in itself, insulate the statement from liability or give

rise to constitutional protection. Weller, 232 Cal.App.3d at
1004, 283 Cal.Rptr. 644 (“The use of interrogative language
alone does not entitle statements to constitutional protection
where, as here, they otherwise can be understood as implying
defamatory fact.”); Jackson v. Paramount Pictures Corp.,
68 Cal.App.4th 10, 30, 80 Cal.Rptr.2d 1 (1998)(quoting

Milkovich, 497 U.S. at 18–19)(itself quoting Ciani v.
New Times Publishing Co., 639 F.2d 54, 64 (2d Cir.1980)) (“It
would be destructive of the law of libel if a writer could escape
liability for accusations of [defamatory conduct] simply by
using, explicitly or implicitly, the words ‘I think.” ’)

*14  The next question is whether Plaintiffs have
presented sufficient evidence to raise serious questions
as to whether the implied message is false. They
have. Mr. Reid states in his declaration that the CWP
entities are “lawfully organized under” California, Colorado,
Nevada, Texas and Washington, and are authorized to do
business in Virginia, Michigan, Connecticut, Rhode Island,
Pennsylvania, Maryland, Massachusetts, New Hampshire,
North Carolina, New York, Ohio, Oregon, Utah and Arizona.
(Reid Decl. in Support of Application for Temporary
Restraining Order, ¶ 3.) Mr. Reid further states that “[f]or
each state in which a CWP entity has been incorporated
and conducts business, the CWP entity obtains all necessary
licenses and permits required by that state's laws, ordinances,
and regulations. All advertising materials prepared by any
CWP entity specifically list all license numbers applicable

to that state.” (Id., ¶ 7.) The statement is material to
consumers because it strongly suggests that the CWP entities
try to avoid the need to obtain licenses, perhaps because
they would have difficulty obtaining them. In addition, as
Defendants present no basis for believing the statement to be
true, Plaintiffs likely will be able to show that Defendants
acted with the malice—i.e. knowledge that the statement was
false or reckless disregard of the truth—necessary to support
their state claims for defamation.
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Because the licensing statement can reasonably be construed
as a statement of opinion based on undisclosed facts, the
statement implies that Plaintiffs attempt to avoid operating
in states that require licensing, Plaintiffs have presented
substantial evidence that the statement is false, the statement
is material, Plaintiffs are likely to be damaged by the
statement's continuing publication due to diversion of
business away from them, and malice likely can be shown, the
Court concludes Plaintiffs have shown a likelihood of success
on their defamation and Lanham Act claims as to the licensing
statement.

viii. “Pyramid Business Structure”

Dad: National Service Group is the for-profit parent
company for College Works Painting. Where does their
“profit” come from?

Lindsey: I suppose my company pays them “off the
top” for all the stuff I get.

Dad: NSG is a pyramid business structure. Selling
soap or vitamins out of a garage is not complex
or dangerous business. Painting is, and must be
treated quite differently.

Plaintiffs argue that “the implication of this statement [is]
that NSG is an illegal or illegitimate business structure,”
and that “the average reader” will conclude that “there is
something nefarious, improper, or illegal to NSG's business
plan.” (Reply to Opposition to Order to Show Cause, p.
15.) In support of this contention, they quote Black's Law
Dictionary's definition of “pyramid scheme,” which is:

A property distribution scheme in
which a participant pays for the
chance to receive compensation for
introducing new persons to the
scheme, as well as for when those
new persons themselves introduce
participants.

*15  BLACK'S LAW DICTIONARY 1272 (8th ed.2004).
PDCA's counsel argued at the hearing on the Court's
previously-issued order to show cause, on July 7, 2006, that
the statement is not defamatory or injurious because the article
uses the word “structure” instead of “scheme.” According to
PDCA's counsel, many legitimate businesses and most large

law firms use a pyramid “structure,” but do not qualify as
pyramid “schemes.” PDCA's position appears to be that the
“pyramid business structure” statement implies only that the
CWP entities have a high ratio of low-level to high-level
employees.

The Court believes PDCA's counsel attempts to put too
fine a point on the language used in the article. In
determining whether a statement is defamatory, the court
must consider it in context, as it would be understood
by an average person rather than a legal professional.

Hofstedler, Kaus & Ettinger v. Superior Court, 42
Cal.App.4th 55, 67, 49 Cal.Rptr.2d 551 (1996). “If the
defendant juxtaposes [a] series of facts so as to imply a
defamatory connection between them, or [otherwise] creates
a defamatory implication ... he may be held responsible for
the defamatory implication ... even though the particular facts

are correct.” Weller, 232 Cal.App.3d at 1003 n. 10, 283
Cal.Rptr. 644 (quoting PROSSER, THE LAW OF TORTS §
116 (5th ed. (Supp.1988)). “[I]t is the defamatory implication
—not the underlying assertions giving rise to the implication
—which must be examined to discern whether the statements
are entitled to full constitutional protection.” Id.

Taken in context, the “pyramid business structure” statement
can reasonably be construed, and is likely to be construed by
the average reader, to imply not merely that NSG has many
employees at a low level and a few at the top, as PDCA
urges, but that it is an illegal business where employees pay
for the right to recruit other employees. First, the statement
follows a question about where NSG's “profit” comes from,
and an answer indicating that branch operators' companies
pay NSG “off the top.” A large organization profiting from
an independently operated smaller “company” run by a new
recruit suggests a pyramid “scheme” as defined by Black's
Law Dictionary, rather than merely a pyramid “structure”
with a high ratio of low-to-high level employees. The
“pyramid scheme” implication is bolstered by the fact that the
statement is made by the father, who is presented in the article
as knowledgeable and authoritative about business. Looking
at the statement “not as lawyers and judges but by placing
ourselves in the position of the hearer or reader ... according

to its natural and popular construction,” Hufstedler, Kaus
& Ettinger v. Superior Court, 42 Cal.App.4th 55, 67, 49
Cal.Rptr.2d 551 (1996), the “pyramid business structure”
statement can reasonably be construed, and is likely to be
construed by the average reader, to convey the meaning
Plaintiffs urge—i.e. that NSG is a pyramid scheme.
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Plaintiffs have failed, however, to present sufficient evidence
to create serious questions as to the statement's falsity. Mr.
Reid states in his declaration only that “NSG is a for-profit
company,” that “forty percent from each job goes to NSG,”
and that “[f]rom this [forty percent] NSG provides centralized
office support, payroll processing, legal compliance, workers
comp, liability insurance, field support, recurrent training,
marketing material, warranty coverage, and a proven system
to run a successful business.” (Reid Decl. in Support of
Application for Temporary Restraining Order, ¶ 16(o)).
However, whether or not NSG qualifies as a “pyramid
scheme” depends not just on what percentage of the proceeds
NSG receives from each painting job or what services it
provides to CWP operators, but on whether and how much
participants pay to become CWP branch operators, how those
proceeds are spent, and whether new recruits are required to
recruit additional individuals into the company. No evidence
is presented on any of those issues. Consequently, Plaintiffs
have failed to present sufficient evidence to create serious
questions on the merits of the Lanham Act or defamation
claims as to the “pyramid business structure” statement.

ix. Providing Estimates Over the Phone

*16  Dad: Cost and estimating is very complex and when
not done properly spells the difference between profit
and loss.

Lindsey: They teach us that stuff in the weeklong
training process. Besides, we don't always visit
the job site or meet with the homeowner. We give
estimates over the phone based on square footage.

Dad: Can't think of anything to say ... this defies
description, based on my experiences buying paint
services.

Plaintiffs argue that Lindsey's statement in the above
exchange falsely asserts that CWP employees do not always
visit job sites to prepare estimates, and that CWP's website
proves the falsity of this assertion by stating in a “Frequently
Asked Questions” list that when customers call for estimates
CWP responds that “an average 3 bedroom 2 bathroom home
will cost approximately $2000 to paint. A Branch Operator
can give you an exact number by coming out and giving you
an estimate.” (Reply to Opposition to Order to Show Cause, p.
16.) The exchange can reasonably be construed as stating the
provably false fact that CWP branch operators do not always

come to customers' homes to give estimates. As evidence of
falsity, Plaintiffs present the following statement by Mr. Reid:

CWP never gives prices by phone nor
does it use a square footage equation.
CWP branch operators are trained
to conduct a very comprehensive
estimate which often takes 1½ to 2
hours. It includes a thorough walk
around with the customers to address
areas of concern and discuss options.
Branch operators are trained both
in the classroom and in the field
with a supervisor on how to apply
specific standards to reach an informed
estimate.

(Reid Decl. re Application for Temporary Restraining Order,
¶ 16(m)). However, Mr. Reid's declaration is insufficient to
create serious questions as to the statement's falsity, because
he does not present any basis for his asserted knowledge of
branch operators' actual practice. His declaration states only
that CWP has a policy of always visiting the home and not
using square footage to provide estimates; it does not include
any information on whether this policy actually is followed.
No declarations are provided by CWP branch operators or
painters as to their actual practice, nor does Mr. Reed claim
to have observed such branch operators or painters on the
job. Consequently, Plaintiffs have not met their burden on the
issue of falsity as to the estimates statement.

b. Statements in the NIP Article
The NIP article criticizes the business model used by
NIP, in which NIP contracts with Home Depot to provide
residential painting services to Home Depot Customers and
hires independent painting contractors to perform the work
as NIP “licensees.” (Exh. 3 to Reid Decl. re Application for
a Temporary Restraining Order, p. 3.) A significant part of
the article is dedicated to criticizing a “business model” that
the article asserts NIP provides in its literature. The model
sets forth a profit analysis for a painting contractor working
with NIP to provide services for Home Depot customers.
According to the model, the contractor receives $3,000 from
a painting project, and incurs the following expenses:

Revenues $3,000
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Home Depot Fee
 

–390 (13%)
 

 
 

 

NIP
 

–330 (11%)
 

 
 

 

Paint, Materials, Labor
 

–1,500
 

 
 

 

In-store marketing cost
 

–80 (8 hours at $10/hr.)
 

 
 

 

 
 

 

Net Profit
 

$700
 

*17  Plaintiffs point to six allegedly false and defamatory
statements in the NIP Article. Most of these statements are
criticisms of the NIP business model shown above. Since
the Court already has concluded that the NIP Article is not
commercial speech subject to Plaintiffs' Lanham Act claim,
in this section the Court will consider only whether Plaintiffs
have presented sufficient evidence to create serious questions
or a likelihood of success on the merits of their libel claims
as to each statement.

i. “The NIP financial proposal almost begs for corners
to be ‘cut,’ questionable estimating, and sloppy work.” /
“No consideration at all is given to craftsmanship, safety,
continuing education, expertise and experience.”

The above two statements appear in the following paragraph
from the NIP Article:

Another troubling aspect of the
NIP proposal has to do with
quality performance and execution.
The NIP financial proposal almost
begs for corners to be “cut,”
questionable estimating, and sloppy
work. No consideration at all is given
to craftsmanship, safety, continuing
education, expertise and experience.
NIP makes no mention of how low-

end, low-margin contractors will deal
with mold, mildew and lead paint
when encountered; not to mention
VOC's and paint disposal issues.
Perhaps the two-day course in Atlanta
will cover all these questions and
issues. Or, perhaps NIP expects the
contractors they “partner” with to be
top quality companies and work for a
net loss.

(Exh. 3 to Reid Decl., p. 5)(emphasis in original.)

Plaintiffs argue that the first statement (the “cutting corners
statement”) is false because in fact “NIP provides estimating
standards and demands a high level of quality and
workmanship from its contractors.” (Reply to Opposition
to Order to Show Cause, p. 20 .) However, in context the
statement cannot reasonably be construed to contain express
or implied statements of fact about whether NIP provides
estimating standards or the level of quality and workmanship
it demands from its contractors. The statement is merely
a criticism of the feasability of NIP's financial model. In
essence, the statement expresses the author's opinion that
NIP's model is likely to result in substandard work. No
factual statements about NIP's business practices are alleged
or implied.
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The second challenged statement is that “no consideration at
all is given to craftsmanship, safety, continuing education,
expertise, and experience” (the “craftsmanship statement.”)
According to Plaintiffs, the craftsmanship statement falsely
implies that “no consideration is given [by NIP] to
craftsmanship, safety, [or] continuing education.” (Reply to
Opposition to Order to Show Cause, p. 20.) In context,
however, the statement cannot reasonably be construed
to mean that NIP itself does not consider those factors.
Rather, the statement is that NIP's business model does
not take into account costs attributable to craftsmanship,
safety, or continuing education. The paragraph refers in
its first sentence to NIP's “proposal,” and criticizes the
proposal for failing to consider or mention certain assertedly
critical business variables. The statement cannot reasonably
be construed to contain express or implied factual statements
about NIP.

ii. “Among the most difficult aspects of the model to
overcome is the complete lack of understanding by
both Home Depot and NIP of the painting contracting
business.”

*18  Plaintiffs argue that the above statement is false because
it states NIP does not understand the painting and contracting
business. In fact, Plaintiffs argue, “NIP is an experienced,
successful painting company.” (Reply to Opposition to Order
to Show Cause, p. 20.) In the article, the statement is
immediately followed by the sentence, “[u]nlike every other
Install service provided by Home Depot, paint contracting
requires complex estimating, and the cost of products and
materials is a small percentage of the price of the total project.
For all the other segments of Home Depot's Install Program,
it is the other way around.” (Id.)

The “lack of understanding” statement is non-actionable
opinion. Read in context, it simply expresses the author's
opinion that the proposed business model in NIP's literature
does not sufficiently account for particular characteristics
of the painting contracting business—i.e. the complexity
of the estimating process, and the relative portion of the
price of a project attributable to products and materials—
and that this deficiency demonstrates a lack of understanding
of the painting and contracting business. The statement does
not assert or imply any facts susceptible to being proven
false. The article discloses the factual basis for the author's
stated opinion that NIP's business model demonstrates a
lack of understanding of the painting contracting business,
and each of those facts relates to the industry in general
rather than to NIP's business. Plaintiffs do not contend that

those facts—i.e. that “paint contracting requires complex
estimating” and that products and materials account for a
relatively small percentage of a painting project's cost—are
false. Consequently, the statement may not form the basis of

a libel claim. See Suzuki Motor Corp. v. Consumers Union
of U.S., Inc., 330 F.3d 1110, 1117 (9th Cir.2003)(Kozinski,
J., dissenting from denial of petition for rehearing en banc.)

(quoting Standing Comm. v. Yagman, 55 F.3d 1430, 1440

(9th Cir.1995))(itself quoting Lewis v. Time, Inc., 710 F.2d
549, 556 (9th Cir.1983))(“Where a publication sets forth the
facts underlying its statement of opinion, and those statements
are true, the Constitution protects that opinion from liability
for defamation.”)

iii. “This model cannot produce a reasonable profit for
any legitimate and qualified contractor.”

The above statement is non-actionable opinion because it
merely expresses the author's belief that no “reasonable”
profit can result from NIP's proposed business model for any
“legitimate” or “qualified” contractor. What amount of profit
is “reasonable” and what contractors are “legitimate” and
“qualified” are all subjective inquiries, and the statement as a
whole thus cannot reasonably be construed to state or imply
facts susceptible of being proved false. Even if the statement
and its constituent terms could be construed to state or imply
such facts, Plaintiffs have not produced evidence of falsity.
They produce only Mr. Reid's declaration, in which Mr.
Reid states “[t]he subject profit model can and does provide
profitability for large and small contractors alike.” (Reid
Decl. in Support of Application for Temporary Restraining
Order, ¶ 19(d)). However, Mr. Reid does not state whether
the “profitability” provided by the model is “reasonable,”
indicate how much profit is produced, or specify whether
the “large and small contractors” for whom he asserts the
model provides profitability are “legitimate” or “qualified.”
Consequently, Plaintiffs have not shown a likelihood that the
“reasonable profit” statement can support their libel claims.

iv. “In the example used, wherein Home Depot takes 13%
and NIP takes another 11% from the gross estimate, and
where overhead costs are properly calculated, the NIP
example results in a net loss .”

*19  Plaintiffs argue that this statement is false because
the “Paint, Materials, and Labor” item in NIP's profit
analysis already incorporates gas, taxes, liability insurance,
“labor burdens,” and “[a]dvanced costs and equipment
replacement” (collectively, the “omitted items”) and as such
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does not result in a net loss. (Reply to Opposition to Order
to Show Cause, p. 19.) Although the statement is factual,
and Plaintiffs present evidence that it is false, Plaintiffs have
failed to show that serious questions exist as to whether
PDCA acted with the required malice when it wrote the
statement. On a product disparagement claim, a plaintiff is
required to prove actual malice by showing the defendant
acted “with knowledge that the statement was false or
with reckless disregard as to whether or not it was true.”

Suzuki Motor Corp., 330 F.3d at 1133 (holding that
plaintiff Suzuki Motors Corp. was required to prove actual
malice in a product disparagement suit against Consumers

Union, Inc.); Unelco Corp. v. Rooney, 912 F.2d 1049,
1056 (9th Cir.1990)(statements about the quality of a rain-
repellent product for car windshields are a matter of public
concern because it is in the public interest to discourage the
marketing of defective products.) To meet this standard, a
plaintiff must show that the defendant “actually had a high
degree of awareness of probable falsity” or was actually aware
of the falsity. Id.

Plaintiffs present no evidence that PDCA had any way of
knowing that the omitted items actually were included in
NIP's profit model in the category “Paint, Materials, and
Labor.” The NIP calculation does not explicitly list the items,
nor do Plaintiffs contend that the NIP literature containing
the calculation explained that the omitted items already had
been accounted for. Moreover, the omitted items' inclusion
likely would not have been obvious to PDCA, because
items such as gas, taxes, and liability insurance are not
obviously susceptible to inclusion in a category entitled
“Paint, Materials, and Labor.” In the absence of evidence
that PDCA knew the sample profit calculation included the
omitted items or that PDCA actually had a high degree of
awareness of that the items probably were included, Plaintiffs
have not shown a likelihood of success on their libel claims
as to the net loss statement.

v. “NIP would accumulate over $3 million to manage
a portion of Home Depot's paint services and give few
services back to the contractors who earned the money!”

The above statement appears in the following paragraph from
the NIP Article:

Perhaps the most interesting question
is whether the organized profession

and industry wishes this [industry roll-
up] to happen. If the answer is “yes,”
then going to work for Home Depot
and NIP makes sense. If the answer
is “no,” then independent contractors
should not enter into any agreements
like the one proposed by NIP and
Home Depot. Let's take a look at the
business math. NIP is seeking $3,000
each year for each store. That is $1.5
million for the 500 stores given them.
They are seeking 11% from every
dollar earned by contractors. Based
on their math, that is another $1.65
million. NIP would accumulate over
$3 million to manage a portion of
Home Depot's paint services and give
few services back to the contractors
who earned the money!”

*20  Plaintiffs argue that the “few services” statement is false
because “NIP provides a national support team.” (Reply to
Opposition to Order to Show Cause, p. 20.) However, the
statement cannot reasonably be construed as asserting facts
susceptible to being proved false, because it is a pure opinion
that the services NIP provides are “few.” While the statement
also can be construed to imply that the services are inadequate
compared to the work contractors perform, such a comparison
also would be a non-actionable statement of opinion.

c. Conclusion: Actionable Statements
To summarize the above discussion of Plaintiffs' Lanham Act
and defamation claims, the Court finds Plaintiffs have not
shown the existence of serious questions on the merits of
those claims except with respect to the statement in the CWP
Article regarding licensing.

3. Interference with Business Advantage Claims
In addition to the libel claims, Plaintiffs assert claims for
intentional interference with existing business advantage and
intentional interference with prospective business advantage.
These claims require, inter alia, that a plaintiff demonstrate
disruption of an economic relationship between the plaintiff
and a third party by conduct that is “independently wrongful,”
or violative of some constitutional, statutory, common law,

or other legal standard. Stevenson Real Estate Services,
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Inc. v. CB Richard Ellis Real Estate Services, Inc., 138
Cal.App.4th 1215, 1220, 42 Cal.Rptr.3d 235 (2006). The
conduct must be wrongful “by some measure beyond the

fact of the interference itself.” Id. (quoting Della Penna v.
Toyota Motor Sales, U.S.A., Inc., 11 Cal.4th 376, 392–93, 45
Cal.Rptr.2d 436, 902 P.2d 740 (1995)).

Here, Plaintiffs argue that PDCA interfered with its
existing and prospective economic advantage by posting
the challenged statements. The alleged wrongfulness is the
statements' defamatory nature. However, as Plaintiffs have
failed to show serious questions on the merits of their libel
or Lanham Act claims except with respect to the licensing
statement, they also have failed to show the existence of
such questions as to the interference with business advantage
claims except as to the licensing statement.

Even with respect to the licensing statement, however,
Plaintiffs have failed to demonstrate serious questions on
the merits of their interference claims because they have not
presented evidence that PDCA engaged in acts “designed
to disrupt” known economic relationships between Plaintiffs

and third parties. See Stevenson, 138 Cal.App.4th at 1220,
42 Cal.Rptr.3d 235 (a claim for intentional interference with
business advantage requires the plaintiff to show “intentional
acts [on the part of the defendant] designed to disrupt [a]
relationship” between the plaintiff and third parties.) As
to the CWP article, Plaintiffs have not shown that PDCA
acted with knowledge of any relationships between Plaintiffs
and specific third parties. As to the NIP Article, although
PDCA knew of NIP's relationship with Home Depot, and it is
possible the NIP Article could have a detrimental impact on
that relationship, Plaintiffs have not shown that PDCA's act
of publishing the NIP Article was “designed” to cause such
detrimental impact. Consequently, Plaintiffs have failed to
show the existence of serious questions as to their interference
with business advantage claims.

B. Balance of Hardships/Irreparable Injury
*21  As to the CWP article's licensing statement, Plaintiffs

have shown that the balance of hardships tips sharply in their
favor, and that they are likely to sustain irreparable injury
if the statement is not removed. Threatened loss of business
goodwill supports a finding of the possibility of irreparable

harm. Stuhlbarg Intern. Sales Co., Inc. v. John D. Brush
and Co., Inc., 240 F.3d 832, 841 (9th Cir.2001). Plaintiffs
argue, and present evidence, that the licensing statement
threatens them with irreparable harm because their reputation
and goodwill will be damaged with customers, employees,
prospective CWP interns, and “others as well as within the
industry.” (Application for Temporary Restraining Order,
p. 19.) Plaintiffs also have presented evidence that CWP's
national sales have slowed significantly in the weeks since
PDCA first posted the CWP article on its website, measured
against NSG's forecasts for CWP's businesses. (Reid Decl.,
¶ 24.) This threatened harm outweighs any burden on PDCA
from a requirement that it remove the licensing statement
from its website. The Court therefore will issue a preliminary
injunction requiring PDCA to remove the licensing statement
from its website.

III. Conclusion
For the foregoing reasons, Plaintiffs' application for a
preliminary injunction is DENIED except with respect to
PDCA's statement in the CWP Article, “I think College
Works Painting tries to avoid doing business in states where
licensing is required.” The Court will issue, concurrently
with this Order, an order preliminarily enjoining PDCA from
publishing the licensing statement on its website.

All Citations

Not Reported in F.Supp.2d, 2006 WL 2035465

Footnotes

1 See Gordon & Breach Science Publishers S.A. v. American Institute of Physics, 859 F.Supp. 1521, 1537

(S.D.N.Y.1994)(citing City of Cincinnati v. Discovery Network, Inc., 507 U.S. 410, 113 S.Ct. 1505, 123
L.Ed.2d 99 (1993) for the proposition that the Supreme Court “has described the ‘core notion of commercial
speech’ as ‘speech which does no more than propose a commercial transaction.” ’)
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2 “The common law rule that truth is a defense to alleged defamation with the burden of proof on the
defendant ... is superceded by a constitutional rule when the plaintiff is a public official or public figure, or when
the statements are matters of public concern published by a media defendant. In those cases, the burden is
on the plaintiff to prove falsity.” Moyer v. Amador Valley Joint Union High School Dist., 225 Cal.App.3d 720,
725 n. 2, 275 Cal.Rptr. 494 (1990)(emphasis in original) (internal citations omitted). Here, the parties do not
dispute that Plaintiffs have the burden of showing falsity on their libel claims.

3 Plaintiffs focus on different statements in their application for a temporary restraining order and their reply in
support of their motion for an order to show cause re entry of a preliminary injunction. The Court will discuss
the statements set forth in the original application as well in Plaintiffs' reply.

4 There is some force to PDCA's argument that a reasonable reader would not necessarily interpret Lindsey's
statements as the author's assertions about CWP because the article does not present Lindsey as an
authority on the CWP entities. However, the question at this stage of the case is not whether Lindsey's
statements are or are not equivalent to the author's, but whether a reasonable reader could and is likely
to construe Lindsey's statements as such. Because Lindsey is presented in the article as a new CWP
recruit with some knowledge of the company, the Court concludes that a reasonable reader could construe
her statements as equivalent to the author's assertions. The extent to which Lindsey's statements are
properly interpreted merely as representing the author's opinion of college students' naivete, as opposed
to the author's statements about CWP, ultimately will be for the jury. See Weller, 232 Cal.App.2d at 1003,
42 Cal.Rptr. 542 (“If the broadcasts could reasonably have been understood as implying the defamatory
statements upon which respondents base their claim, but also could have been understood in an innocent
sense, the jury must decide in what manner the broadcasts were ultimately understood.”) The question at this
stage is merely whether Plaintiffs have shown serious questions on the merits of their claims, or a likelihood
that a jury would interpret the statements to convey the meaning Plaintiffs urge.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Princeton, NJ, for Defendants.

OPINION

CHESLER, District Judge

*1  This matter comes before the Court on the motion
to dismiss Counts Four and Eight of the Complaint by
Defendant Great Gorge Village South Condominium Council
(“the Association”) [Docket Entry 8]. Plaintiff PNC Bank,
National Association (“PNC”) opposes the motion [Docket
Entry 11]. The Court has considered the papers filed by
the parties and proceeds to rule on the motion without oral
argument, pursuant to Federal Rule of Civil Procedure 78. For
the reasons discussed below, the Court will grant Defendant's
motion to dismiss.

I. BACKGROUND
This case arises from a dispute over a condominium
unit within the Great Gorge Village South Condominium
Development in Vernon, New Jersey. (Compl. ¶¶ 5-6).
At first, the unit was occupied by Patrick and Lucille
Scotto (“The Scottos”), and Plaintiff PNC held the mortgage
for the unit. (Compl. ¶ 8). At some point, the unit was
damaged in a fire. (Compl. ¶ 10). On August 30, 2013,
after Great Gorge Village South Condominium Council
(“the Association”) instituted a foreclosure action against the
Scottos, the Association and the Scottos entered into a consent

order in which the Scottos assigned their rights of occupancy
and possession in the unit to the Association. (Compl. ¶¶
12-15). The consent order allowed the Association to rent out
the unit and to use the rental income to pay repair costs for
the unit. (Compl. ¶ 15).

On March 25, 2013, PNC filed a separate foreclosure
complaint against the Scottos and the Association. (Compl.¶
20). The parties entered a consent order in which the
Association held a priority lien. (Compl. ¶ 23). On August 29,
2014, a final judgment was entered in favor of PNC and on

March 11, 2015, PNC purchased the unit at a sheriff's sale. 1

(Compl. ¶¶ 25-26).

After the sale, the Association provided PNC with invoices
for repairs of the unit. (Compl. ¶¶ 28-36). PNC refused to pay
for services that predated the sheriff's sale. (Compl. ¶¶ 30, 38).
According to PNC, the Association then altered the statement
to make it appear as if the costs were incurred after the sheriff's
sale. (Compl. ¶ 36). PNC also alleges that the Association
has refused PNC access to the unit. (Compl. ¶ 42). PNC thus
brings its Complaint.

II. MOTION TO DISMISS UNDER RULE 12(B)(6)
A complaint will survive a motion under Rule 12(b)(6) if it
states “sufficient factual allegations, accepted as true, to ‘state

a claim for relief that is plausible on its face.’ ” Ashcroft

v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic
v. Twombly, 550 U.S. 544, 570 (2007)). “A claim has facial
plausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Id. (citing

Twombly, 550 U.S. at 556). Following Iqbal and Twombly,
the Third Circuit has held that, to prevent dismissal of a claim,
the complaint must show, through the facts alleged, that the

plaintiff is entitled to relief. Fowler v. UPMC Shadyside,
578 F.3d 203, 211 (3d Cir. 2009). While a court must accept
all factual allegations as true and construe the complaint in
the light most favorable to the plaintiff, it need not accept a

“legal conclusion couched as a factual allegation.” Baraka

v. McGreevey, 481 F.3d 187, 195 (3d Cir. 2007); Fowler,

578 F.3d at 210-11; see also Iqbal, 556 U.S. at 679
(“While legal conclusions can provide the framework of a
complaint, they must be supported by factual allegations.”).
“Threadbare recitals of the elements of a cause of action,
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supported by mere conclusory statements, will not suffice.”

Iqbal, 556 U.S. at 678. In evaluating a Rule 12(b)(6)
motion to dismiss for failure to state a claim, a court may
consider only the allegations of the complaint, documents
attached or specifically referenced in the complaint if the
claims are based upon those documents, and matters of public

record. Winer Family Trust v. Queen, 503 F.3d 319, 327
(3d Cir. 2007); Sentinel Trust Co. v. Universal Bonding Ins.
Co., 316 F.3d 213, 216 (3d Cir. 2003).

a. TRESPASS CLAIM

*2  In Count Four of its Complaint, PNC alleges that
the Association committed trespass. “Trespass is the
unauthorized entry, generally of a tangible matter, onto the
property of another.” New Jersey Tpk. Auth. V. PPG Indus.,

Inc., 16 F. Supp. 2d 460, 478 (D.N.J. 1998), aff'd, 197
F.3d 96 (3d. Cir. 1999) (emphasis added). PNC's claim of
trespass cannot be maintained because the Complaint presents
threadbare recitals of the elements of the cause of action,
without factual allegations to support those elements. The
Complaint simply states that PNC or the Department of
Veterans' Affairs are the rightful owners since the March 11,
2015 sheriff's sale and that the Association entered without
authorization. (Compl. ¶¶ 63-64). It does not assert when
the entry took place, how it took place, or what exactly
happened. Additionally, the Complaint elsewhere states that
the Association entered into the unit with permission of the
Scottos, two years prior to PNC's ownership of the unit.
(Compl. ¶ 15). The Association had permission based off
the August 30, 2013 consent order it had with the Scottos.
(Compl. ¶ 15). PNC fails to bring any facts to show that

the previous authorization was rescinded. 2  Although PNC
may be able to bring other causes of actions to show that
the Association overstayed its welcome on the property, they
cannot rely on a claim of trespass because the Complaint itself
shows that the Association had permission to enter. Because
PNC presents no facts to support the allegation that the
Association entered without authorization, this Court grants
Defendant's motion to dismiss Count Four of the Complaint.

b. NEW JERSEY CONSUMER FRAUD ACT CLAIM

In Count Eight, PNC alleges that the Association violated the
New Jersey Consumer Fraud Act (“NJCFA”). The NJCFA
provides, in relevant part, that:

[A]ny unconscionable commercial
practice, deception, fraud,
false pretense, false promise,
misrepresentation, or the knowing,
concealment, suppression, or omission
of any material fact with intent that
others rely upon such concealment,
suppression or omission, in connection
with the sale or advertisement of any
merchandise or real estate, or with
the subsequent performance of such
person as aforesaid, whether or not
any person has in fact been misled,
deceived or damaged thereby, is
declared to be an unlawful practice[.]”

N.J.S.A. 56:8-2. In light of this language, the Third Circuit
has held that a CFA plaintiff fails to state a cognizable claim
where “the complaint is not based on [the] ... marketing

or sale of merchandise or services to him.” Huertas
v. Galaxy Asset Mgmt., 641 F.3d 28, 35 (3d Cir. 2011)
(“[T]he reach of the [NJCFA] is intended to encompass only
consumer oriented commercial transactions involving the sale
of merchandise or services.” (quotation omitted)).

The Complaint here states that the “services at issue in this

case are merchandise as defined by N.J.S.A. 56:8-1(c).”.

(Compl. ¶ 90). N.J.S.A. 56:8-1(c) defines merchandise
as “any objects, wares, goods, commodities, services or
anything offered, directly or indirectly to the public for
sale.” But, the Complaint does not specifically allege what
merchandise was sold in a deceptive manner in this case.
The only item that Complaint states was sold was the
unit itself, and the Complaint does not specifically identify
any misrepresentation or omission of material fact by the
Association in connection with PNC's purchase of the unit.
Although PNC claims in its opposition brief that the doctored
invoice for repairs was in connection with the sale of the unit,
the Complaint itself states that these invoices were submitted
after the sheriff's sale, (Compl. ¶ 28-36), and thus were not

in connection with that sale. See Gennari v. Weichert Co.
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Realtors, 288 N.J. Super. 504, 535 (App. Div. 1996), aff'd

as modified, 148 N.J. 582 (1997) (“The misrepresentation
has to be one which is material to the transaction and which
is a statement of fact, found to be false, made to induce the

buyer to make the purchase.”). 3  The NJCFA does not protect
against all unconscionable activity, but only protects against
fraud in a sale. Because the Complaint does not specifically
identify what service, merchandise, or real estate sale it is
referring to and what the misrepresentation or omission was
made in connection with that sale, it fails to state a claim under
the NJCFA.

III. CONCLUSION
*3  For the foregoing reasons, the Court will grant

Defendant's motion to dismiss Counts Four and Eight of the
Complaint with prejudice. An appropriate Order will be filed
herewith.

All Citations

Not Reported in Fed. Supp., 2017 WL 436389

Footnotes

1 PNC purchased the unit on behalf of the Department of Veteran Affairs. (Compl. ¶ 26). On March 23, 2015,
PNC transferred the property by deed to the Secretary of Veteran Affairs. (Compl. ¶ 27). On April 8, 2016,
the Department of Veteran Affairs transferred the property back to PNC by deed. (Comp. ¶¶ 39-40).

2 PNC alleges that the “consent order anticipated that the circumstances would change ‘after the foreclosure
sheriff's sale.’ ” (P. Br. in Opp. at 6) (citing Compl. ¶ 16). PNC references a provision in the consent order,
but it does not attach this consent order to the Complaint. According to the Complaint, the provision that PNC
references concerned splitting the fees between the Scottos and the Association after the sheriff's sale, but
did not discuss any party's access to the property. (P. Br. in Opp. at 6; Compl. ¶ 16). This argument, therefore,
fails to show that the consent order terminated the Association's access to the property.

3 PNC puts forth other theories in its opposition brief as to how the Association violated the NJCFA. PNC argues
that the doctored invoices were in connection with repair services or services that the Association provided
as owner of the development. It is well-established that a plaintiff cannot amend a pleading through a brief in

opposition to a motion to dismiss. Federico v. Home Depot, 507 F.3d 188, 201–02 (3d Cir. 2007). Because
the Complaint fails to state facts to substantiate a claim that there was a deceptive practice in connection
with a sale, PNC's NJCFA claim is dismissed.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, D. New Jersey.

Russ SMITH, Plaintiff,

v.

TRUSTED UNIVERSAL STANDARDS IN

ELECTRONIC TRANSACTIONS, INC.,

Microsoft, Inc., Cisco Systems, Inc., and Comcast

Cable Communications, LLC., Defendants.

Civil No. 09–4567 (RBK/KMW).
|

May 4, 2010.

West KeySummary

1 Telecommunications Breach of contract

Internet subscriber failed to allege losses
caused by internet provider's alleged breach of
subscriber agreement, as required to state a
breach of contract claim.

6 Cases that cite this headnote

Attorneys and Law Firms

Russ Smith, Ocean City, NJ, pro se.

Andrew B. Serwin, Anne B. Sekel, Barry G. Felder, Foley
& Lardner LLP, New York, NY, Charles B. Casper, Fabiana
Pierre-Louis, Montgomery, McCracken, Walker & Rhoads,
LLP, Cherry Hill, NJ, Christopher Iannicelli, Robert Alan
White, Morgan, Lewis & Bockius, LLP, Princeton, NJ, Harold
Friedman, Stryker, Tams & Dill, LLP, Newark, NJ, for
Defendants.

OPINION

KUGLER, District Judge.

*1  This matter arises out alleged improper monitoring and
blocking of internet activities. Presently before the Court are
several motions: 1) the Motion to Remand by Plaintiff Russ
Smith (Doc. No. 15); 2) the Motion to Dismiss by Defendant

True Ultimate Standards Everywhere, Inc. (TRUSTe) 1  (Doc.
No. 21); 3) the Motion to Dismiss by Defendant Comcast
Cable Communications, LLC (Doc. No. 22); 4) the Motion to
Dismiss by Defendant Cisco Systems, Inc. (Doc. No. 24); 5)
the Motion to Dismiss by Defendant Microsoft, Inc. (Doc. No.

25) 2 ; 6) the Motion for Leave to File an Amended Complaint
by Plaintiff (Doc. No. 31); 7) the Motion for Leave to File a
Sur–Reply by Plaintiff (Doc. No. 55); and 8) the Motion to
Strike by Plaintiff (Doc. No. 56). For the reasons discussed
below, the Motion to Remand and the Motion to Strike are
denied. The Motions to Dismiss, the Motion for Leave to File
a Sur–Reply, and the Motion for Leave to File an Amended
Complaint are granted.

I. BACKGROUND
Exactly what is alleged to have happened in this case
is somewhat unclear. Plaintiff, proceeding pro se, filed a
Complaint in excess of ninety-two paragraphs and sought
relief for a number of “counts” that do not amount to
any cognizable cause of action. As well as the Court can
determine, Plaintiff alleges as follows.

Plaintiff is a subscriber of Comcast's Broadband Internet
Services. Twice Comcast blocked all of Plaintiff's outgoing
email, once on March 9, 2009, and again on April 16, 2009.
After the first blocking, Plaintiff called Comcast and was told
it detected “spam e-mail” coming from his account. Compl.
at ¶ 39. Plaintiff asked for evidence of what was wrong,
but Comcast refused his request, saying it was “proprietary.”
Compl. at ¶ 39. Comcast also told him that he would not have
to worry about any additional email blocking if he subscribed
to a higher level of service. This phone call, however, was not
the final word from Comcast.

In a letter dated April 6, 2009, Comcast claimed that the
blocking was due to a report from a third party, IronPort,
owned by Cisco, and due to an IP address “reputation.”
Compl. at ¶ 40. Cisco later claimed the report came from
Spamhaus, an entity outside the United States. Plaintiff
alleges that to provide the report, Cisco intercepted and
“eavesdropped” on his communications.
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After Comcast blocked Plaintiff's communications for the
second time, Plaintiff filed a “Watchdog Complaint” against
Comcast with TRUSTe. TRUSTe operates a website that
provides a complaint service, whereby internet users can
verify web site privacy policies and file complaints against
companies that display the TRUSTe verification seal. In these
complaints, users allege that they have encountered problems
with their personal information with a TRUSTe licensee,
whereupon TRUSTe mediates and decides the dispute. In
Plaintiff's complaint about Comcast, he alleged that it failed
to adhere to its privacy policy by not sufficiently explaining
why his communications were blocked. TRUSTe determined
that Comcast had supplied the information they used to make
their decision.

*2  This interaction with TRUSTe was not Plaintiff's first.
Indeed, sometime in September 2008, Plaintiff filed a
Watchdog Complaint against Microsoft. Microsoft provides
a service known as Frontbridge, which compiles information
about internet mail servers by “intercepting Internet e-mail
traffic and creat [ing] IP address ‘blacklists/blocklists.’ “
Compl. at ¶ 20. Microsoft in turn distributes these lists to third
parties or permits those using Microsoft services to use them
for the purpose of blocking email communications of the IP
addresses on the lists. On July 3, 2008, Microsoft included
the IP address of Plaintiff's email server in a blacklist and
distributed it to third parties, which resulted in his email being
blocked. After Plaintiff complained to Microsoft, it sent him
a response on July 7, 2008, explaining that they did not retain
the evidence of his alleged spam. They also did not provide
him any information that caused Microsoft to blacklist his
IP address. Microsoft again placed Plaintiff on a blacklist
on September 23, 2008, but again did not provide him any
information about his blacklisting.

As a result, Plaintiff filed a Watchdog Complaint against
Microsoft. TRUSTe responded that his complaint did not fall
within the scope of their program because TRUSTe did not
certify the Frontbridge service, though it did certify other
Microsoft services.

Plaintiff commenced suit against Comcast, Cisco, Microsoft,
and TRUSTe in the Superior Court of New Jersey on July
29, 2009. Defendants timely removed the Complaint to this
Court on September 4, 2009. The removed Complaint alleges
a number of “counts” against each Defendant that really do
not amount to separate causes of action. See, e.g., Compl.
at ¶ 54 (“Count 1 [against TRUSTe]: failing to provide a
reasonable resolution to complaint filed by Plaintiff against

Microsoft”). As has been interpreted by Defendants, and
seemingly not disputed by Plaintiff, the Complaint really
alleges the following causes of action:

1) violation of the New Jersey Consumer Fraud Act

(NJCFA), N.J. Stat. Ann. § 56:8–2 et seq. (against
TRUSTe, Comcast, Cisco, and Microsoft);

2) breach of contract (against TRUSTe, Comcast, Cisco,
and Microsoft);

3) violation of the Federal Wiretap Act, 18 U.S.C. §
2510 et seq. (against Comcast and Cisco);

4) violation of the Pen Register Act, 18 U.S.C. § 3121 et
seq. (against Comcast and Cisco);

5) violation of the New Jersey Wiretapping and Electronic
Surveillance Control Act, N.J. Stat. Ann. § 2A:156A–1 et
seq. (against Comcast and Cisco);

6) defamation (against Microsoft and Cisco);

7) violation of Comcast's local franchise agreement with
the City of Ocean City (against Comcast); and

8) violation of the Cable Communications Policy Act of
1984, 47 U.S.C. § 521 et seq. (against Comcast).

Plaintiff filed the Motion to Remand on September 18,
seeking remand of only the state law claims. Defendants
TRUSTe, Comcast, Cisco, and Microsoft each separately
moved to dismiss pursuant to Federal Rule of Civil Procedure
12(b)(6) on September 29. On October 9, Plaintiff sought
leave to file the First Amended Complaint. Plaintiff also
filed two ancillary Motions that are discussed in the footnote

below. 3  The Motions are now all briefed and ripe for review.

II. STANDARD
*3  Under Federal Rule of Civil Procedure 12(b)(6), a court

may dismiss an action for failure to state a claim upon
which relief can be granted. With a motion to dismiss, “
‘courts accept all factual allegations as true, construe the
complaint in the light most favorable to the plaintiff, and
determine whether, under any reasonable reading of the

complaint, the plaintiff may be entitled to relief.’ “ Fowler
v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir.2009) (quoting

Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d
Cir.2008)). In other words, a complaint survives a motion to

                                                                                                                                                                                               HUD-L-003179-20   07/07/2023 5:26:18 PM   Pg 69 of 79   Trans ID: LCV20232032337 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N9323C460282111ED8263AE690EC2B30D&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=2c233aeab1254f4586b2c7d4c876e798&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST56%3a8-2&originatingDoc=Ifa2dd093594b11dfae65b23e804c3c12&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NFB6D1080B36411D8983DF34406B5929B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=2c233aeab1254f4586b2c7d4c876e798&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS2510&originatingDoc=Ifa2dd093594b11dfae65b23e804c3c12&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS2510&originatingDoc=Ifa2dd093594b11dfae65b23e804c3c12&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS3121&originatingDoc=Ifa2dd093594b11dfae65b23e804c3c12&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS3121&originatingDoc=Ifa2dd093594b11dfae65b23e804c3c12&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2A%3a156A-1&originatingDoc=Ifa2dd093594b11dfae65b23e804c3c12&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST2A%3a156A-1&originatingDoc=Ifa2dd093594b11dfae65b23e804c3c12&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS521&originatingDoc=Ifa2dd093594b11dfae65b23e804c3c12&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=Ifa2dd093594b11dfae65b23e804c3c12&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_61d20000b6d76 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=Ifa2dd093594b11dfae65b23e804c3c12&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_61d20000b6d76 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=Ifa2dd093594b11dfae65b23e804c3c12&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_61d20000b6d76 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I03c53ec68bea11de9988d233d23fe599&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=2c233aeab1254f4586b2c7d4c876e798&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019623986&pubNum=0000506&originatingDoc=Ifa2dd093594b11dfae65b23e804c3c12&refType=RP&fi=co_pp_sp_506_210&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_210 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019623986&pubNum=0000506&originatingDoc=Ifa2dd093594b11dfae65b23e804c3c12&refType=RP&fi=co_pp_sp_506_210&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_210 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I70b93fd2d3f111dcb6a3a099756c05b7&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=2c233aeab1254f4586b2c7d4c876e798&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015125207&pubNum=0000506&originatingDoc=Ifa2dd093594b11dfae65b23e804c3c12&refType=RP&fi=co_pp_sp_506_233&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_233 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015125207&pubNum=0000506&originatingDoc=Ifa2dd093594b11dfae65b23e804c3c12&refType=RP&fi=co_pp_sp_506_233&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_233 


Smith v. Trusted Universal Standards In Electronic..., Not Reported in...
2010 WL 1799456

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 3

dismiss if it contains sufficient factual matter, accepted as
true, to “state a claim to relief that is plausible on its face.”

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570, 127
S.Ct. 1955, 167 L.Ed.2d 929 (2007).

In making this determination, a court must engage in a two

part analysis. Ashcroft v. Iqbal, ––– U.S. ––––, –––– –
––––, 129 S.Ct. 1937, 1949–50, 173 L.Ed.2d 868 (2009);

Fowler, 578 F.3d at 210–11. First, the court must separate

factual allegations from legal conclusions. Iqbal, 129 S.Ct.
at 1949. “Threadbare recitals of the elements of a cause
of action, supported by mere conclusory statements, do not
suffice.” Id. Second, the court must determine whether the
factual allegations are sufficient to show that the plaintiff
has a “plausible claim for relief.” Id. at 1950. Determining
plausibility is a “context-specific task” that requires the court
to “draw on its judicial experience and common sense.” Id. A
complaint cannot survive where a court can only infer that a
claim is merely possible rather than plausible. See id.

III. DISCUSSION

A. Motion to Remand
As an initial matter, Plaintiff has moved to remand the state
law claims in this dispute. Defendants oppose, arguing that

remand is improper under 28 U.S.C. § 1441(c). Def.

remand br.(26) at 4. 4  The Court agrees.

Under 28 U.S.C. § 1441(c), a district court, in its
discretion, may remand all matters previously removed in
which State law predominates. But this discretion applies
only where federal question claims are “separate and

independent.” Borough of W. Mifflin v. Lancaster, 45

F.3d 780, 786 (3d Cir.1995) (quoting § 1441(c)). Federal
question claims are not separate and independent where
plaintiff seeks relief for a single injury, “arising from
an interrelated series of events or transactions.” Id. Here,
Plaintiff's federal question claims arise out of the same series
of events as his related state law claims. He has alleged a
course of conduct where the Defendants allegedly breached
agreements with him in furtherance of illegal wiretapping
activities. No separate and independent claim exists under
these circumstances, and thus the Court cannot grant remand.
Plaintiff's Motion is denied.

The Court now turns to the merits of the individual Motions
to Dismiss.

B. TRUSTe Motion
Defendant TRUSTe asserts that the two claims against it
(NJCFA, breach of contract) should be dismissed because 1)
Plaintiff lacks standing to pursue his claims; 2) the NJCFA
is faulty because Plaintiff has not pled an ascertainable loss
and/or a consumer transaction; and 3) Plaintiff has failed
to allege the existence of any contact. TRUSTe br.(21)
at 8–14. Plaintiff responds by essentially arguing that the
deficiencies in his Complaint are remedied by his proposed
First Amended Complaint. Pl. br.(45) at 4–5. The Court
agrees with TRUSTe's arguments and will grant the Motion
to Dismiss.

*4  Even though TRUSTe significantly briefed the standing
issue, the Court finds that Plaintiff's Complaint is more readily
and clearly disposed of on its pleading deficiencies. Thus, the
Court reserves analysis on the standing issue and turns to the
shortcomings of the individual claims.

1. NJCFA
TRUSTe argues that the NJCFA claim is faulty because
Plaintiff has not pled an ascertainable loss and/or a consumer
transaction. TRUSTe br.(21) at 12–13. The NJCFA provides
“[a]ny person who suffers any ascertainable loss of moneys or
property, real or personal, as a result of the use or employment
by another person of any method, act, or practice declared
unlawful under this act ... may bring an action ... in any

court of competent jurisdiction.” N.J. Stat. Ann. § 56:8–
19. Thus, to state a claim under the NJCFA, a plaintiff
must allege (1) unlawful conduct by the defendants; (2)
an ascertainable loss on the part of the plaintiff; and (3) a
causal relationship between the defendants' unlawful conduct

and the plaintiff's ascertainable loss. New Jersey Citizen
Action v. Schering–Plough Corp., 367 N.J.Super. 8, 842
A.2d 174, 176 (N.J.Super.Ct.App.Div.2003). As is relevant
to this dispute, one type of unlawful conduct is fraud in the
connection with the sale or advertisement of merchandise.

See N.J. Stat. Ann. § 56:8–2. Under that provision,
it is unlawful to use or employ “[1] any unconscionable
commercial practice, deception, fraud, false pretense, false
promise, misrepresentation, or the knowing, concealment,
suppression, or omission of any material fact with intent that
others rely upon such concealment, suppression or omission,
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[2] in connection with the sale or advertisement of any
merchandise or real estate ....“ Id.

It is apparent on the face of the Complaint that Plaintiff has
not plead any ascertainable loss of moneys or property (real
or personal) resulting from TRUSTe's actions. Ascertainable
loss requires that the plaintiff show “a quantifiable or
otherwise measurable loss” from the unlawful practice. See

Thiedemann v. Mercedes–Benz USA, LLC, 183 N.J. 234,
872 A.2d 783, 786 (N.J.2005). In breach of contract or
misrepresentation cases, ascertainable loss is shown by “out-

of-pocket loss or a demonstration of loss in value.” Id . at
792. Here, Plaintiff has not pled any loss whatsoever vis-a-vis
TRUSTe, and indeed the only monetary relief he seeks is the
costs of bringing suit. Compl. at ¶ 92i. At most, the Complaint
alleges that TRUSTe repeatedly failed to act, see Compl. at ¶¶
53–63, but it in no way creates a plausible inference that those
failures led to some quantifiable or otherwise measurable
loss of money or property. Without this showing, Plaintiff's

Complaint cannot survive. See Dabush v. Mercedes–
Benz USA, LLC, 378 N.J.Super. 105, 874 A.2d 1110, 1116
(N.J.Super.Ct.App.Div.2005). Therefore, the Court could
grant TRUSTe's Motion to Dismiss as to the NJCFA claim on
this ground alone.

But in addition to Plaintiff's failure to plead ascertainable
loss, he also failed to plead fraud in connection with the sale
or advertisement of any merchandise or real estate. This is
a second sufficient ground for dismissal. Simply stated, the
purpose of the NJCFA is “to protect consumers engaging in
consumer transactions.” Directv, Inc. v. Marino, No. 03–5606,

2005 WL 1367232, at *3 (D.N.J. June 8, 2005) (citing J &
R Ice Cream Corp. v. California Smoothing Licensing Corp.,
31 F.3d 1259, 1272 (3d Cir.1994)). The NJCFA only creates a
cause of action for “bona fide consumers of [a] product.” See
Grauer v. Norman Chevrolet Geo, 321 N.J.Super. 547, 729
A.2d 522, 524 (N.J.Super. Ct. Law Div.1998). The absence
of a consumer transaction is fatal to a NJCFA claim. Directv,
Inc., 2005 WL 1367232, at *3. Plaintiff alleges that TRUSTe's
privacy seal program constitutes a sale or advertisement of
merchandise because TRUSTe offers the seal to businesses
and those businesses in turn offer goods and services for sale.
Pl. br.(45) at 4, ¶ 9. But this argument fails to show how
Plaintiff engaged in a consumer transaction. He did not buy
anything from TRUSTe. Moreover, even using his own logic
(and assuming arguendo that TRUSTe's placement of its seal
on others' websites could produce a consumer transaction) he
did not buy anything in reliance on TRUSTe's seal. Simply

put, there was no transaction. Therefore, the Court must grant
TRUSTe's Motion to Dismiss the NJCFA claim.

2. Breach of Contract
*5  TRUSTe also moves to dismiss the breach of contract

claim, arguing that the Complaint does not allege the
existence of any contract between Plaintiff and TRUSTe.
TRUSTe br.(21) at 14. Plaintiff responds by essentially
arguing that the proposed First Amended Complaint pleads
the existence of a contract. Pl. br.(45) at 4, ¶ 8. In other words,
he seemingly agrees that the Complaint as presently stated
fails to allege breach of contract. This is a wise concession as
it clearly does not.

To state a claim for breach of contract, a party must allege
1) the parties entered into an agreement, 2) the plaintiff
satisfied the terms of the agreement, 3) the defendant failed
to satisfy at least one term of the agreement, and 4) the

breach caused the plaintiff to suffer a loss. Cargill Global
Trading v. Applied Development Co., No. 03–5920, –––
F.Supp.2d ––––, 2010 WL 1568457, at * 14 (D.N.J. Apr.21,
2010). The oft-repeated elements of a basic contract are

offer, acceptance, and consideration. See Smith v. SBC
Commc'ns, Inc., 178 N.J. 265, 839 A.2d 850, 861 (N.J.2004).
Liberally construing the Complaint, it seems as if the only
thing that TRUSTe “offers” is a gratuitous service whereby
the public can complain about TRUSTe licensees. See Compl.
at ¶¶ 8–11. Of course it is blackletter law that a gratuity
without consideration does not form a contract. See Rex
Distribs. v. Jensen & Mitchell, 127 N.J.L. 31, 21 A.2d 327,
328 (N.J.1941). Plaintiff alleged no plausible inference of
consideration given to TRUSTe; he merely alleges that he
availed himself of its free service. Therefore, the breach of
contract claim fails and TRUSTe's Motion is granted as to the
breach of contract claim.

C. Comcast, Cisco, and Microsoft Motions
Defendants Comcast, Cisco, and Microsoft move to dismiss
the Complaint on various deficiencies of the individual
claims, and on the basis of immunity as to all of the claims.
Analysis must begin with the immunity challenge.

1. Immunity
Comcast, Cisco, and Microsoft argue that they are immune
from suit for all of Plaintiff's claims because they are entitled
to “Good Samaritan” immunity under the Communications
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Decency Act (CDA), 47 U.S.C. § 230(c). Comcast br.(22)

at 5. 5  Plaintiff lodges a number of challenges to the defense,
most importantly arguing that these Defendants acted in bad
faith in blacklisting his IP address, blocking his email, and
failing to disclose information about their decisions. Pl. br.
(45) at 8, ¶ 13g. The Court is not convinced (at least on the
present record) that Comcast, Cisco, or Microsoft is immune
from suit.

Under the CDA's Good Samaritan immunity provision, a
provider or user of “an interactive computer service” cannot
be held liable for

(A) any action voluntarily taken in good faith to restrict
access to or availability of material that the provider
or user considers to be obscene, lewd, lascivious, filthy,
excessively violent, harassing, or otherwise objectionable,
whether or not such material is constitutionally protected;
or

*6  (B) any action taken to enable or make available to
information content providers or others the technical means
to restrict access to material described in paragraph (1).

47 U.S.C. § 230(c)(2). 6  An “interactive computer
service” is defined as “any information service, system, or
access software provider that provides or enables computer
access by multiple users to a computer server, including
specifically a service or system that provides access to
the Internet and such systems operated or services offered

by libraries or educational institutions.” § 230(f)(2). An
“access software provider” is defined as “a provider of
software (including client or server software), or enabling
tools that do any one or more of the following: (A) filter,
screen, allow, or disallow content; (B) pick, choose, analyze,
or digest content; or (C) transmit, receive, display, forward,
cache, search, subset, organize, reorganize, or translate

content.” § 230(f)(4).

In its basic form, a party is entitled to immunity for causes
of action arising out of its efforts to restrict or block
material when the party 1) is a provider or user of an
interactive computer service; 2) acted in good faith; and 3)
subjectively believed that the material blocked or restricted
was a) obscene, b) lewd, c) lascivious, d) filthy, e) excessively

violent, f) harassing, or g) otherwise objectionable. See §

230(c)(2)(A); see also e360Insight, LLC v. Comcast Corp.,

546 F.Supp.2d 605, 607–08 (N.D.Ill.2008) (holding §
230(c)(2) involves a subjective determination). Similarly, a
party is entitled to immunity when it 1) is a provider or user
of an interactive computer service; 2) the party acts to enable
or make available to a) information content providers, b)
or others; 3) technical means to restrict access to materials
that are subjectively a) obscene, b) lewd, c) lascivious, d)
filthy, e) excessively violent, f) harassing, or g) otherwise

objectionable. See § 230(c)(2)(B).

Whether immunity applies here requires the Court to address

at least one threshold issue: Does § 230 immunity apply
where the actions taken involve blocking (or providing
the means to block) spam email? More succinctly, can
spam email be “material” that is subjectively “otherwise
objectionable”? This question was squarely addressed by

the court in e360Insight, LLC v. Comcast Corporation,
546 F.Supp.2d 605, 607–08 (N.D.Ill.2008), and affirmatively
answered yes. This Court agrees with that answer.

Congress expressly intended the CDA “to encourage the
development of technologies which maximize user control
over what information is received by individuals, families,
and schools who use the Internet and other interactive

computer services[.]” § 230(b)(3). Congress further
intended “to remove disincentives for the development
and utilization of blocking and filtering technologies that
empower parents to restrict their children's access to

objectionable or inappropriate online material[.]” § 230(b)
(4). Both of these goals are served when an entity subjectively
deems spam “otherwise objectionable” and chooses to block
it. Cf. 15 U.S.C. § 7701(a)(5) (Congressional findings in
the Controlling the Assault of Non–Solicited Pornography
and Marketing Act of 2003 (CAN–SPAM) noting that
“[t]he convenience and efficiency of electronic mail are
threatened by the extremely rapid growth in the volume
of unsolicited commercial electronic mail. Unsolicited
commercial electronic mail is currently estimated to account
for over half of all electronic mail traffic, up from an estimated
7 percent in 2001, and the volume continues to rise. Most
of these messages are fraudulent or deceptive in one or
more respects.”). The Court does not find merit in Plaintiff's
argument that the blocked material must be “obscene, lewd,
filthy, excessively violent, or harassing.” See Pl. br.(45)
at 6, ¶ 13a. Congress included the phrase “or otherwise
objectionable” in its list of restrictable materials, and nothing
about the context before or after that phrase limits it to just
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patently offensive items. See Langdon v. Google, Inc.,
474 F.Supp.2d 622, 631 (D.Del.2007) (rejecting argument

that § 230 immunity did not apply where defendants
restricted ads that were not obscene or harassing, reasoning
that “or otherwise objectionable” permitted restriction); see

also Doe v. SexSearch.com, 502 F.Supp.2d 719, 726

(N.D.Ohio 2007) (noting § 230 immunity should be

interpreted broadly), aff'd on other grounds, 551 F.3d 412
(6th Cir.2008).

*7  But the mere finding that spam email can be subjectively
“otherwise objectionable” does not conclude the immunity
inquiry. Comcast, Cisco, and Microsoft must also satisfy the
other elements for protection. Turning first to Comcast, the
Court cannot grant immunity on the present record because
it is not clear that Comcast acted in good faith. Construing
the Complaint broadly, and giving the pro se Plaintiff the
benefit of the doubt, Plaintiff alleges bad faith by Comcast.
After the first email block, Plaintiff alleges that he called
Comcast and was told that “he would not have to worry
about any e-mail blocking if [he] subscribed to a higher
level of service.” Compl. at ¶ 39. This explanation, assumed
true, seems to suggest that Comcast was not concerned that
people were receiving large quantities of emails, or concerned
about the content of the emails, but rather was concerned that
Plaintiff had not purchased a sufficient level of service. This
is not a good faith belief that the emails were objectionable,
but rather a belief that they violated a service agreement.
Additionally, Plaintiff pleads that Comcast failed to produce
an explanation for the second email block, which as argued
somewhat inartfully in his brief, seems to suggest bad faith.
One would expect that if an interactive computer service had
acted in good faith, it could and would come forward with
the legitimate basis for its actions when questioned (though
the Court is not suggesting they must do so). Importantly,
Comcast has not produced anything to show that it in fact
acted in good faith to screen objectionable spam, rather than

to enforce its terms of service. 7  Therefore, the Court cannot
grant CDA immunity to Comcast, at least not on the present
record.

Likewise, the Court cannot grant immunity as to Cisco
or Microsoft. These Defendants argue that they are access
software providers, and thus are entitled to immunity under

§ 230(c)(2)(B) because they provide the technical means
to restrict access to material. Comcast reply(48) at 4. At no

point do Cisco or Microsoft argue they are “users” of an
interactive computer service, thus they must be saying they
are a provider.

However, assuming Cisco and Microsoft are access software
providers, such status alone is not enough to secure immunity.
Immunity only extends to users or providers of an “interactive

computer service.” § 230(c)(2). While the definition
of interactive computer service includes “access software
provider,” it also requires that the access software provider
“provides or enables computer access by multiple users to

a computer server ....“ § 230(f)(2). At no point do Cisco
or Microsoft represent that they satisfy this critical access
element. Cf. Comcast reply(48) at 4 (discussing Cisco's
and Microsoft's status as access software providers, but not
discussing whether they provide access by multiple users
to a computer server). Cisco's and Microsoft's reliance on

Zango, Inc. v. Kaspersky Lab, Inc., 568 F.3d 1169 (9th

Cir.2009) and Optinrealbig.com, LLC v. Ironport Systems,
Inc. ., 323 F Supp.2d 1037 (N.D.Cal.2004) to support their
argument is misplaced. In Zango, where the Ninth Circuit
held that an internet security software company was entitled
to Good Samaritan immunity, the court specifically analyzed
whether the defendant provided access to multiple users

to a computer server. 568 F.3d at 1175–76. Likewise,
in Optinrealbig.com, the court granted Good Samaritan
immunity to a company that forwarded email recipients'
spam complaints to internet service providers, but only after
determining that the defendant was a user of interactive

computer services. 323 F.Supp.2d at 1047. Neither Cisco
nor Microsoft has made the showing that they are providers or
users of interactive computer services. Therefore, the Court
cannot grant them immunity.

*8  Notwithstanding the failing of the immunity defenses,
Comcast, Cisco, and Microsoft also argue that each of the
claims against them are otherwise deficient.

2. NJCFA (against Comcast, Cisco, and Microsoft)
Comcast, Cisco, and Microsoft first challenge the NJCFA
claims in the same manner as TRUSTe, namely that Plaintiff
failed to allege an ascertainable loss. Comcast br.(22) at 20.
Plaintiff's response is effectively a concession that they are
right, as he merely cites to his proposed First Amended
Complaint as showing that he suffered an ascertainable loss.
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See Pl. br.(45) at 5, ¶ 12, 14, ¶ 37. The Court finds that Plaintiff
failed to plead ascertainable loss in the Complaint.

As was true with Plaintiff's NJCFA claims against TRUSTe,
the Complaint fails to allege that any of these Defendants'
fraudulent actions caused him any quantifiable or otherwise

measurable loss. See Thiedemann, 872 A.2d at 786.
Plaintiff merely pleads a claim on the basis that these
Defendants breached contracts with him. See Compl. at ¶¶ 67,
76, 82. At no point does he plead or even raise the inference
of loss flowing from these alleged wrongs. Thus, Comcast's,
Cisco's, and Microsoft's Motion must be granted as to the
NJCFA claims.

3. Breach of Contract (against Comcast, Cisco, and
Microsoft)

Comcast, Cisco, and Microsoft also move to dismiss the
Complaint for failure to allege breach of contract. Comcast
br.(22) at 18. Comcast argues that nothing in the Complaint
alleges a breach of the Subscriber Agreement, an agreement
which in fact permits Comcast to do exactly what it did-filter
and block email. Comcast br.(22) at 18. Cisco and Microsoft
assert that the claims against them are simply based on their
online privacy policies, and those policies are insufficient
to form a contract because they are not definite and no
consideration was given. Comcast br.(22) at 18–19. Plaintiff's
response once again is that the shortcomings of the Complaint
are cured by the proposed First Amended Complaint. Pl. br .
(45) at 5, ¶ 12. The Court agrees that Plaintiff's breach of
contract claims must be dismissed.

a. Comcast
To support the breach of contract claim against Comcast,
Plaintiff alleges the following specific breaches: 1) it failed to
provide him access to the personally identifiable information

(PII) 8  that it compiled about him; 2) it failed to allow him
access to correct the PII that Comcast compiled about him;
3) it provided a false and/or misleading explanation of why
his email communications were blocked; 4) it monitored
and blocked specific “protocols and services, such as e-
mail,” while representing that monitoring and blocking is
“protocol agnostic”; and 5) it posted policies on its website
that inconsistently state how internet communications are
monitored and/or blocked. Compl. at ¶¶ 68–73. Plaintiff's
claimed breaches are seemingly based on three provisions that
he believes form part of the agreement with Comcast. First,

he alleges that the 2009 Comcast Customer Privacy Notice
states:

*9  “How can I see my personally identifiable information
[PII] or CPNI and correct it if necessary? You may examine
and correct, if necessary, the personally identifiable
information regarding you that is collected and maintained
by Comcast in our regular business records.”
Compl. at ¶ 17. Second, he alleges that Comcast's Network
Management FAQ states:

Will the technique target P2P or other applications, or
make decisions about the content of my traffic?

No. The new technique is “protocol-agnostic,” which
means that the system does not manage congestion
based on the applications being used by customers. It
is content neutral, so it does not depend on the type
of content that is generating traffic or congestion. Said
another way, customer traffic is congestion-managed not
based on their applications, but based on current network
conditions and recent bytes transferred by users.

Compl. at ¶ 18. Third, he alleges that the Privacy Policy
further states:

We will not read your outgoing or
incoming e-mail ... We also monitor
the performance of our Service
and your Service connection in
order to manage, maintain, and
improve the Service and your
connection to it. We (or our third
party providers) use tools to help
prevent and block “spam” e-mails,
viruses, spyware, and other harmful
or unwanted communications and
programs on the Service. These
tools may automatically scan your
e-mails ... and other files and
communications in order to help
us protect you and the Service
against these harmful or unwanted
communications and programs.
However, these tools do not collect
or disclose personally identifiable
information about you ...
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Compl. at ¶ 37b.
Comcast asserts that under the Subscriber Agreement,

attached to the Friedman Certification, 9  it was permitted
to block and filter email, which is all that happened here.
Comcast br.(22) at 18. Comcast also asserts (though in the
context of defending against the NJCFA claim) that Plaintiff
has failed to show any loss from any of Comcast's alleged
breaches. Comcast br.(22) at 20. Comcast seemingly agrees
that provisions of the Privacy Policy do form part of the
agreement with Plaintiff, but is it not clear whether they
also agree that the Network FAQ also forms apart of the
agreement. See Comcast br.(22) at 10 (“The Subscriber
Agreement also reflects Plaintiff's express consent to the
terms of Comcast's Privacy Policy.”). However, at this stage
of the litigation, the Court finds that all of the above language
formed part of the agreement, but the Court also finds that
Plaintiff has failed to allege the requisite loss from the alleged
breaches.

Some courts have held that general statements like “privacy
policies” do not suffice to form a contract because they

are they are not sufficiently definite. See Dyer v. Nw.
Airlines Corps., 334 F.Supp.2d 1196, 1200 (D.N.D.2004);

In re Nw. Airlines Privacy Litig., No. 04–126, 2004 WL
1278459, at *6 (D.Minn. June 6, 2004). However, at least one
court has held that on a motion to dismiss, a court's inquiry
should be whether it is plausible that the policy or statement

constituted a contract. See Meyer v. Christie, No. 07–2230,
2007 WL 3120695, at *4 (D.Kan. Oct.24, 2007); see also

In re Jetblue Airways Corp. Privacy Litig., 379 F.Supp.2d
299, 325 (E.D.N.Y.2005) (holding privacy policy can form
a contract). In making this inquiry, a court must determine
whether the plaintiff has alleged that he relied on the policy.

See Meyer, 2007 WL 3120695, at *5. This Court finds
this line of logic persuasive. Applied here, giving Plaintiff the
benefit of the doubt, he seems to have alleged that all of the
above provisions were part of his agreement with Comcast
and that he relied on them. See, e.g., Compl. at ¶¶ 13–18.
Moreover, he seems to have alleged that Comcast refused his
request to see and correct his PII, alleged that it used non-
neutral monitoring and blocking techniques, and alleged that
they failed to adequately explain how his email was identified
as being spam (i.e., he alleged they blocked his email for an
impermissible reason). See Compl. at ¶¶ 39–41, 46.

*10  Nevertheless, even assuming that a contract did exist
between Comcast and Plaintiff that incorporated the above
terms, and even assuming that Comcast violated those terms,
Plaintiff must still plead loss flowing from the breach

to sustain a claim. Cargill Global Trading, 2010 WL

1568457, at *14; see also In re Jetblue, 379 F.Supp.2d at
327 (holding even if plaintiffs demonstrated a contract based
on privacy policy, plaintiffs' breach claim failed because they
could not allege loss). He has not done so. As discussed at
length above, Plaintiff has not pled any loss whatsoever in the
Complaint. Therefore, he has not stated a claim for breach of
contract and Comcast's Motion must be granted.

b. Cisco and Microsoft
The same result must also be reached as to the alleged
breach claims against Cisco and Microsoft. But as to these
Defendants, not only has Plaintiff failed to allege damages
(which the Court will not rehash), he has also failed to allege
a contract. Plaintiff once again seems to concede a failure to
state a claim, and directs the Court's attention to the proposed
First Amended Complaint. See Pl. br.(45) at 5, ¶ 12.

The Complaint squarely alleges breach claims against Cisco
and Microsoft based on their privacy policies. See Compl.
at ¶¶ 22, 26. But Plaintiff has failed to allege how these
statements form a contract. He has failed to allege what offer
was made that he accepted and what consideration was given.

See Smith, 839 A.2d at 861 (basic elements of a contract);

see also See Meyer, 2007 WL 3120695, at *4 (holding a
court's inquiry on motion to dismiss should be whether it is
plausible that a policy or statement constituted a contract).
Nothing in the Complaint even remotely suggests that Cisco
or Microsoft owed any contractual obligation to Plaintiff. It
is of course elementary that absent a contract, there can be no
breach. Therefore, the Court grants Cisco's and Microsoft's
Motion to Dismiss as to the breach of contract claims.

4. Federal Wiretap Act (against Comcast and Cisco)
Comcast and Cisco move to dismiss the Federal Wiretap Act
claims against them, arguing the claims should be dismissed
because 1) Plaintiff consented to the interception of his
communications, 2) any interception was lawful under the
service provider exception, and 3) Plaintiff failed to allege the
essential elements of a claim. Comcast br.(22) at 7. Plaintiff
responds that dismissal is inappropriate because 1) Cisco's
acts are not protected by whatever consent Plaintiff gave to
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Comcast, 2) Comcast is not entitled to the service provider
exception, 3) Comcast's policies indicate that they “may use”
a technique that “may violate” federal law, and 4) Plaintiff is
entitled to discovery to determine what if any eavesdropping
took place, what if any interception took place, and what if
any devices were used. Pl. br.(45) at 10–11, ¶¶ 20–24. On
the basis of the Complaint, the Court is compelled to grant
dismissal.

*11  The Wiretap Act provides that “[e]xcept as otherwise
specifically provided in this chapter any person who-(a)
intentionally intercepts, endeavors to intercept, or procures
any other person to intercept or endeavor to intercept,
any wire, oral, or electronic communication; ... shall be

subject to suit as provided in subsection (5).” 18 U.S.C
§ 2511(1)(a). The Act further provides for civil liability
as follows: “[A]ny person whose wire, oral, or electronic
communication is intercepted, disclosed, or intentionally used
in violation of this chapter may in a civil action recover
from the person or entity, other than the United States, which
engaged in that violation such relief as may be appropriate.”
18 U.S.C. § 2520(a). Setting aside for the moment the
consent and service provider exception defenses, it seems
clear that under Iqbal, Plaintiff has failed to state a claim.
The Complaint merely states in a conclusory fashion that
Comcast violated the Wiretap Law “by monitoring Plaintiff's
Internet communications and/or allowing third parties to do
so.” Compl. at ¶ 65. It contains the same conclusory allegation
as to Cisco. Compl. at ¶ 89. Plaintiff has not made any
factual averments that any of his communications were in fact
intercepted. If any doubt remains on that point, Plaintiff puts
it to rest with his brief wherein he admits that the Complaint
is a mere fishing expedition for liability:

Plaintiff does not know the exact
reason for being blocked. It may be
due to eavesdropping or some other
reason. It is also possible that all
reports, blocking and blacklisting are
erroneous and no eavesdropping took
place. Discovery is necessary to

determine the exact circumstances of what happened and what
devices were used, if any. Compl. at 11, ¶ 23 (emphasis
added). What Plaintiff has alleged in effect is the mere

possibility of liability, but not plausible liability. See Iqbal,

129 S.Ct. at 1949. Absent facts to support his speculation, he

is not entitled to discovery to see what he may find. See id.
at 1950 (“Rule 8 marks a notable and generous departure from
the hyper-technical, code-pleading regime of a prior era, but
it does not unlock the doors of discovery for a plaintiff armed
with nothing more than conclusions.”). On the basis of the
Complaint as it now exists, Plaintiff is not entitled to relief
and Comcast's and Cisco's Motions must be granted as to the
Federal Wiretap Act claims.

5. New Jersey Wiretapping and Electronic
Surveillance Control Act (against Comcast and Cisco)

Comcast and Cisco also move to dismiss the New Jersey
Wiretapping claims since it largely tracks the Federal
Wiretap Act and Plaintiff has otherwise failed to state
a claim under the Federal analogue. Comcast br.(22) at

17. The Court agrees, see Pascale v. Carolina Freight

Carriers Corp., 898 F.Supp. 276, 281 (D.N.J.1995); PBA
Local No. 38 v. Woodbridge Police Dept., 832 F.Supp.
808, 824 (D.N.J.1993), and therefore grants Comcast's and
Cisco's Motions to Dismiss the New Jersey Wiretapping and
Electronic Surveillance Control Act claims.

6. Pen Register Act (against Comcast and Cisco)
*12  Comcast and Cisco also move to dismiss the Pen

Register Act claims against them. The Court can grant that
request in short order. Under the Pen Register Act, “no person
may install or use a pen register or a trap and trace device
without first obtaining a court order under section 3123 of
this title or under the Foreign Intelligence Surveillance Act of
1978.” 18 U.S.C § 3121. The Pen Register Act itself does not
contain a civil liability provision, but liability for violation of
the Act is available under the Stored Communications Act, 18

U.S.C. § 2707(g). See Bansal v. Russ, 513 F.Supp.2d 264,
279 (E.D.Pa.2007). However, civil liability under § 2707(g)
only applies where there has been “willful disclosure of a
‘record’ “ by an “investigative or law enforcement officer,
or a governmental entity.” § 2707(g). There are no such
government actors in this case, thus no civil liability arises.

Plaintiff cites to Diaz v. Allstate Insurance Group, 185
F.R.D. 581, 594 (C.D.Cal.1998) for the proposition that “Pen
Register Acts may be actionable under state law.” Pl. br.(45)
at 11, ¶ 26. Even if that statement were true, no New Jersey
law has been invoked here that would supply such liability.
Therefore, the Court grants Comcast's and Cisco's Motion as
to the Pen Register Act claims.
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7. Defamation (against Cisco and Microsoft)
Cisco and Microsoft move to dismiss the defamation
claims against them, arguing that Plaintiff has failed to
plead the requisite level of fault. Comcast br.(22) at 21.
Plaintiff responds by relying on the proposed First Amended
Complaint to cure any deficiencies, arguing (under an
understandable misapprehension the meaning of fault in a
defamation context) that it shows that all Defendants are at
fault for various injuries. Pl. br.(45) at 15, ¶ 41. The Court
agrees that Plaintiff has failed to plead the requisite elements
of a defamation claim and grants dismissal.

The elements of a defamation are “ ‘(1) the assertion of
a false and defamatory statement concerning another; (2)
the unprivileged publication of that statement to a third
party; and (3) fault amounting at least to negligence by

the publisher.’ “ Leang v. Jersey City Bd. of Educ.,
198 N.J. 557, 969 A.2d 1097, 1114 (N.J.2009) (quoting
DeAngelis v. Hill, 180 N.J. 1, 847 A.2d 1261, 1267–68
(N.J.2004)). Where the person defamed is a private party and
the statement involves a private matter, the fault element is
satisfied by showing that the person communicated the false
statement “while acting negligently in failing to ascertain the
truth or falsity of the statement before communicating it.”
Feggans v. Billington, 291 N.J.Super. 382, 677 A.2d 771,
775 (N.J.Super.Ct.App.Div.1996). In other words, the person
failed to take sufficient care to determine the truth of the
statement before uttering it.

In this case, Plaintiff has made mere conclusory allegations
that he was defamed by Cisco and Microsoft. See Compl. at
¶ 81 (“Microsoft defamed Plaintiff by placing his IP address
on blacklists/blocklists for e-mail communications without
allowing Plaintiff to review and correct, if necessary, the
information that led to these blacklist/blocklist listings.”), ¶
91 (“Cisco defamed Plaintiff by giving a reputation score
for e-mail communications to plaintiff's IP address without
allowing Plaintiff to review and correct, if necessary, the
information that led to the reputation score.”). Notably, at no
point does he allege that the information communicated about
him was actually false, instead he merely claims that he was
not permitted to review and change the information. Further,
he has not alleged that Cisco or Microsoft acted negligently in
communicating their reports. At most he has alleged that they
subsequently did not let him review and change what they
said, but not that they failed to reasonably determine the truth
or falsity of the statements when they were made. Therefore,

his defamation claims fail and Cisco's and Microsoft's Motion
must be granted.

8. Comcast's local franchise agreement with the City
of Ocean City (against Comcast)

*13  Comcast moves to dismiss the claim based on
its purported failure to comply with the local franchise
agreement with the City of Ocean City, alleging that the
claim is “wholly conclusory.” Comcast br.(22) at 22. Plaintiff
responds that the proposed First Amended Complaint cures
the deficiencies. Pl. br.(45) at 15, ¶ 43. The Court agrees
that the Complaint fails to state a claim under this count.
At no point does Plaintiff identify the agreement, what its
terms are, and how Comcast violated them. His claim is an
unadorned, barebones claim of liability, which is insufficient.

See Iqbal, 129 S.Ct. at 1949–50. Therefore, Comcast's
Motion is granted as to the local franchise agreement claim.

9. Cable Communications Policy Act of 1984 (against
Comcast)

Comcast finally moves to dismiss the claim based on the
Cable Communications Policy Act of 1984 (Cable Act),
arguing that it is stated in “wholly conclusory terms.”
Comcast br.(22) at 22. In what by now should be a
familiar refrain, Plaintiff claims that the shortcomings of
the Complaint are cured by the proposed First Amended
Complaint. Pl. br.(45) at 15, ¶ 43. The Court agrees with
Comcast and will grant the Motion to Dismiss.

Under the Cable Act, a cable operator has a host of
responsibilities, the violation of which are actionable in a civil

suit. 47 U.S.C. § 551. As is relevant here, among those
responsibilities is a duty to provide cable subscribers access to
all “personally identifiable information” about the subscriber

that the cable operate collects and maintains. § 551(d).
The Cable Act does not define what such information is, but
does state what it is not: “the term ‘personally identifiable
information’ does not include any record of aggregate data

which does not identify particular persons.” § 551(a)(2)
(A). One court has noted that the legislative history to the
Act states that personally identifiable information “ ‘would
include specific information about the subscriber, or a list of
names and addresses on which the subscriber is included ....‘
“ Scofield v. Telecable of Overland Park, Inc., 973 F.2d 874,
876 n. 2 (10 Cir.1992). Another court has held that a person's
name, address, and telephone is quintessential personally
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identifiable information. Warner v. Am. Cablevision of
Kansas City, Inc., 699 F.Supp. 851, 855 (D.Kan.1988); see

also Pruitt v. Comcast Cable Holdings, LLC, 100 Fed.
Appx. 713, 716 (10th Cir.2004) (finding cable box did not
contain personally identifiable information where, inter alia,
it did not contain the name address or “any other information
regarding the customer”).

Liberally construing the Complaint, it seems as if Plaintiff
tried to allege that Comcast failed to provide him access
to his personally identifiable information. See, e.g., Compl.
at ¶¶ 39, 45, 75. However, what he did allege was that
Comcast failed to let him access the information that led
to his blocking. Compl. at ¶ 39. Plaintiff has not alleged
or created an inference that the information that led to his
blocking was somehow personally identifiable information.
In fact, on the basis of the Complaint as a whole, it does
not seem plausibly alleged that Comcast failed to disclose
information that identified him, e.g., his name, address, or
telephone number. Therefore, the Court must grant Comcast's
Motion to Dismiss as to the Cable Act claim.

D. Motion to Amend
*14  Notwithstanding the above, Plaintiff has filed a Motion

for Leave to Amend to clarify his claims and to add claims.
See Doc. No. 31. In support he attached a voluminous
proposed First Amended Complaint (404 total pages with
exhibits). See Doc. No. 31. All Defendants jointly opposed
the Motion, arguing that leave to amend should be denied
because the proposed claims are futile. Comcast br.(37) at 3.
Because the Court is mindful of Plaintiff's pro se status (and
mindful that he did not have the benefit of the above analysis
at the time of his Motion), the Court will grant the Motion and
permit Plaintiff to file a Second Amended Complaint.

In brief, a pro se pleading is held to less stringent
standards than more formal pleadings drafted by attorney. See

Erickson v. Pardus, 551 U.S. 89, 94, 127 S.Ct. 2197, 167
L.Ed.2d 1081 (2007). Further, leave to amend is normally
liberally granted under Federal Rule of Civil Procedure
15. See Fed.R.Civ.P. 15(a)(2). Nonetheless, Rule 15 is not
permissive of whatever amended pleadings a party wishes to
file (pro se or otherwise): leave to amend is not warranted

where the proposed amendment would not withstand a motion

to dismiss. Massarsky v. Gen. Motors Corp., 706 F.2d 111,
125 (3d Cir.1983).

Here, without a doubt most of the claims in the proposed
First Amended Complaint are futile. However, the Court
recognizes that Plaintiff did not have the benefit of the
above analysis at the time of his Motion. While the Court
is convinced that the attached proposed First Amended
Complaint would likely succumb to a motion to dismiss for
the same pleading failures as outlined above, the Court is not
convinced that there are no facts under which Plaintiff could
show he has plausible claims for relief. In other words, an
amendment is not per se futile. Thus, the Court is compelled
to grant the Motion for Leave to Amend, and to grant Plaintiff
leave to file an amended complaint (the Second Amended
Complaint) within thirty (30) days of the accompanying
Order. But such leave is granted with one added caveat.

Plaintiff must familiarize himself with the directives of
Federal Rule of Civil Procedure 8. That Rule requires that
a pleading must contain “a short and plain statement of
the claim showing that the pleader is entitled to relief.”
Fed.R.Civ.P. 8(a)(2) (emphasis added). Certainly 404 total
pages does not a short and plain statement make. Whatever
amended complaint Plaintiff files must comport with the spirit
of the rule.

IV. CONCLUSION
For the foregoing reasons, the Motion to Remand by
Plaintiff Russ Smith is DENIED. The Motion to Dismiss by
Defendant TRUSTe is GRANTED. The Motion to Dismiss
by Defendant Comcast, the Motion to Dismiss by Defendant
Cisco, and the Motion to Dismiss by Defendant Microsoft
are GRANTED. The Motion for Leave to File an Amended
Complaint by Plaintiff is GRANTED and Plaintiff shall file
the Second Amended Complaint within THIRTY (30) DAYS
of the accompanying Order. The Motion for Leave to File a
Sur–Reply by Plaintiff is GRANTED. The Motion to Strike
by Plaintiff is DENIED. An appropriate Order shall follow.

All Citations

Not Reported in F.Supp.2d, 2010 WL 1799456
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Footnotes

1 Improperly named in the Complaint as Trusted Universal Standards in Electronic Transactions, Inc.

2 In support of the Motions at Document Numbers 22, 24, and 25, Defendants Comcast, Cisco, and Microsoft
submitted a joint memorandum of law.

3 On November 10, 2009, Plaintiff sought leave of the Court to file an untimely brief in opposition to the Comcast,
Cisco, and Microsoft Motions. Doc. No. 39. Plaintiff attached a proposed brief. After the Court granted Plaintiff
leave to file, Doc. No. 41, Plaintiff filed a brief that differed from the one previously attached. Compare Doc.
No. 45, with Doc. No. 39. On December 8, 2009, counsel for TRUSTe filed a letter with the Court, objecting
to Plaintiff's brief and urging its rejection. Doc. No. 47. Plaintiff filed the Motion to Strike the letter. Doc. No.
56. Because the Court otherwise accepts the pro se Plaintiff's brief and because counsel's letter does not
otherwise prejudice or influence the decision of this case, Plaintiff's Motion to Strike is denied.

Plaintiff also filed a Motion for Leave to File a Sur–Rely to Defendants' Joint Reply. See Doc. No. 55. Pursuant
to Local Civil Rule 7.1(d)(6), Plaintiff's Motion is granted, and the Court will accept and consider the sur-reply
brief attached to the Motion.

4 All Defendants joined in opposition to Plaintiff's Motion to Remand. See Doc. No. 26.

5 For purposes of simplicity, the Court will refer to the Comcast, Cisco, and Microsoft joint brief as simply the
“Comcast brief.”

6 The reference to paragraph “(1)” in § 230(c)(2)(B) should likely refer to paragraph “(A).”

7 The Court recognizes that the present Motion is a motion to dismiss, under which the Court cannot consider
matters extraneous to the Complaint (with some limited exceptions). Thus, that Comcast did not submit
affidavits or other evidence in support of its immunity argument is understandable. That said, nothing about
this Opinion forecloses Comcast from filing a motion for summary judgment, which can be filed “at any time,”
Fed.R.Civ.P. 56(c) (1)(A), attaching appropriate evidence.

8 Personally identifiable information is discussed below in section III. C.9.

9 The Court can consider the Subscriber Agreement because it is a document expressly relied on in the
Complaint and is seemingly an undisputedly authentic document on which Plaintiff's claims are based. See

In re Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1426 (3d Cir.1997) (holding “a ‘document integral
to or explicitly relied upon in the complaint’ may be considered ‘without converting the motion [to dismiss] into

one for summary judgment’ ”); Pension Ben. Guar. Corp. v. White Consol. Indus., Inc., 998 F.2d 1192,
1196 (3d Cir.1993) (holding “a court may consider an undisputedly authentic document that a defendant
attaches as an exhibit to a motion to dismiss if the plaintiff's claims are based on the document”).

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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INTRODUCTION 

The City of Hoboken seeks to punish the entire fossil fuel industry for advocating a view 

contrary to the City’s preferred narrative on one of the most difficult and important public policy 

issues of our time.  But that policy debate over the costs and benefits of fossil fuels—which touches 

on both their foundational importance to 150 years of economic progress and their contributions 

to climate change—has more than one side.  And neither the First Amendment, New Jersey law, 

nor common sense allows the City to muzzle that debate with the threat of years of litigation, 

intrusive discovery, and extraordinary civil liability.   

The Amended Complaint asserts three claims against the American Petroleum Institute 

(“API”): a claim for common law negligence (Count 4), a claim under the New Jersey Consumer 

Fraud Act (“NJCFA”) (Count 5), and a claim under the New Jersey Racketeer Influenced Corrupt 

Organizations Act (“New Jersey RICO”) (Count 6).  These claims fail for the reasons stated in 

Defendants’ Joint Motion to Dismiss, which API adopts and incorporates.  But API should be 

dismissed for two additional reasons.  First, API does not sell, and is not alleged to sell, any fossil 

fuels.  So API has not made any statements “in connection with the sale, lease, receipt, or 

advertisement of any merchandise” as required for the NJCFA claim.  N.J.S.A. § 56:8-2.  Second, 

the City alleges that API provides speech on behalf of its constituent members, so all three of the 

City’s claims against API necessarily attack API’s speech.  Therefore, even if the City could 

otherwise state any claim, the First Amendment and its New Jersey analogue fully protect API’s 

speech on this important issue from City censorship couched as a lawsuit. 

BACKGROUND 

API is a nationwide, non-profit trade association representing over 600 companies 

throughout the petroleum and natural-gas industry.  Am. Compl. ¶ 24(a).  As the City recognizes, 

API’s mission is to “to advocate for the interests of the petroleum industry.”  Id.  API’s diverse 
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membership runs from small independent producers to publicly traded companies, and includes 

everyone from producers, refiners, suppliers, marketers, pipeline operators, and marine 

transporters, to oil-and-gas service and supply companies.  It is the largest oil trade association in 

the country.  Id.

The City seeks to use New Jersey’s consumer protection statute and tort claims to punish 

API for its public advocacy.  It seeks incalculable damages stemming from the very use of fossil 

fuels, the bedrock of an energy system that has been essential in the everyday lives of people across 

the world—as well as the progress of mankind—for over a century.  The City alleges that API 

concealed the dangers of fossil fuel products, promoted misleading information designed to 

undermine public support for the regulation of greenhouse gas emissions, and led a “deceptive 

greenwashing campaign.”  Am. Compl. ¶¶ 79, 205-211.   

First, the City cites to a 2017 API public policy campaign entitled “Natural Gas Works for 

New Jersey.”  The City alleges that this message ends in a contradictory and misleading fashion 

by stating “‘clean energy production is vital to the future of the Garden State’ while simultaneously 

displaying a map of New Jersey with green imagery overlaid with text stating that ‘natural gas is 

here to stay.’”  Am. Compl. ¶ 206.  Second, the City cites to API’s 2016 renewable fuel standards 

campaign in New Jersey, which the City alleges was “focused on consumers” and “sought to turn 

public opinion against stricter standards for ethanol content in gasoline.”  Am. Compl. ¶ 207.  

Third, the Amended Complaint highlights API’s 2017 “Power Past Impossible” public policy 

campaign as “greenwashing” because API correctly described oil and gas as being “cleaner” now 

than in the past and used the color green.  Am. Compl. ¶ 208.  Fourth, the City cites a policy piece 

on API’s website titled, “America’s Natural Gas and Oil: Energy for Progress.”  Am. Compl. ¶ 

209.  The City contends that this advocacy obscures “the reality that fossil fuels are the driving 
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force behind anthropogenic climate change” and in turn “increase[s] consumers’ use of fossil fuels 

in order to advance API’s core mission of growing its member companies’ oil and natural gas 

business.”  Am. Compl. ¶ 209.    

To prevail, the City must persuade this Court both to intervene—and rule in its favor—on 

an intense and complex public policy debate, and then to punish Defendants for taking a contrary 

view in that debate.  The first request would impose on this Court a task it is ill-equipped to meet. 

The second request would engage the Court in an egregious violation of the First Amendment.  See 

NAACP v. Alabama, 357 U.S. 449, 463 (1958) (“It is not of moment that the State has here acted 

solely through its judicial branch, for whether legislative or judicial, it is still the application of 

state power which we are asked to scrutinize.”).  For the reasons below, neither task is appropriate 

based on this legally insufficient Complaint.  

LEGAL STANDARD 

A party can move to dismiss for failure to state a claim upon which relief can be granted.  

See N.J. Ct. R. 4:6-2(e).  A plaintiff cannot survive a motion to dismiss by merely reciting the 

elements of a cause of action; rather, a plaintiff must allege specific facts that support each element 

of its claims.  See Nostrame v. Santiago, 420 N.J. Super. 427, 436 (App. Div. 2011), aff ’d as 

modified, 213 N.J. 109 (2013).  “Conclusory allegations do not provide an adequate basis to deny 

a motion to dismiss under Rule 4:6-2.”  Berger v. Frazier, No. A-1852-15T1, 2018 WL 3402115, 

at *3 (N.J. Super. Ct. App. Div. July 13, 2018).1

1 Under Rule 1:36-3, unpublished opinions do not constitute precedent and are not binding upon 
this Court.  Nevertheless, Rule 1:36-3 does permit an unpublished opinion to be offered as 
secondary research, and a lower court may consider facts and analysis from an unpublished opinion 
if the court finds such analysis persuasive.  See, e.g., Nat’l Union Fire Ins. Co. of Pittsburgh v. 
Jeffers, 381 N.J. Super. 13, 18-19 (App. Div. 2005) (“We agree with the analysis enunciated in 
[the unreported Appellate Division opinion relied upon by the defendant], find it persuasive, and 
reach the same conclusion here.”).  
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ARGUMENT 

I. THE COMPLAINT FAILS TO STATE AN NJCFA CLAIM BECAUSE API’S 
ALLEGED ACTIVITIES WERE NOT “IN CONNECTION WITH” THE SALE OR 
PURCHASE OF FOSSIL FUELS. 

The NJCFA does not apply to API, which neither sells merchandise nor engages in 

activities “in connection with” the sale of merchandise within the meaning of the statute.   

The NJCFA prohibits “[t]he act, use or employment by any person of any unconscionable 

commercial practice, deception, fraud, false pretense, false promise, misrepresentation, or the 

knowing, concealment, suppression, or omission of any material fact with intent that others rely 

upon such . . . in connection with the sale or advertisement of any merchandise or real estate.” 

N.J.S.A. § 56:8-2.  “Merchandise” includes “any objects, wares, goods, commodities, services or 

anything offered, directly or indirectly to the public for sale.”  N.J.S.A. § 56:8-1(c).  

The key statutory requirement here is that a deceptive act be made “in connection with the 

sale or advertisement of any merchandise or real estate.”  N.J.S.A. § 56:8-2.  New Jersey courts 

have recognized that an NJCFA claim thus fails when the defendant “[does] not offer to sell 

anything to any consumers.”  Hoffman v. Encore Capital Grp., Inc., No. L-1798-07, 2008 WL 

5245306, at *3 (N.J. App. Div. Dec. 18, 2008) (internal quotations omitted); Geter v. ADP 

Screening & Selection Servs., No. 2:14-cv-3225, 2015 WL 1867041, at *7 (D.N.J. Apr. 23, 2015) 

(“Plaintiff’s [NJ]CFA claim fails because he did not purchase anything from [defendant].”); Smith 

v. Trusted Universal Standards in Elec. Transactions, Inc., No. 09-4567 (RBK/KMW), 2010 WL 

1799456, at *4 (D.N.J. May 4, 2010) (dismissing NJCFA claim where the plaintiff “did not buy 

anything from [the defendant]”).   

The statute thus “does not protect against all unconscionable activity, but only protects 

against fraud in a sale.”  PNC Bank, Nat’l Ass’n v. Great Gorge Vill. S. Condo. Council, Inc., No. 

16-7648 (SRC)(CLW), 2017 WL 436389 at *2 (D.N.J. Feb. 1, 2017) (emphasis added); Finderne 
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Mgmt. Co. v. Barrett, 402 N.J. Super. 546, 570 (App. Div. 2008) (explaining that for an NJCFA 

claim to proceed, “the challenged services generally must be of the type sold to the general public”) 

(emphasis added). 

The NJCFA’s remedial provision confirms that the statute covers only deceptive practices 

tied to a sale.  That provision makes an NJCFA violator “liable for a refund of all moneys acquired 

by means of any practice declared herein to be unlawful.”  N.J.S.A. 56:8-2.11.  It would be 

nonsensical to suggest that a non-seller, like API, could refund money for a product or service that 

it never sold to begin with.  The remedial provision thus reinforces that the NJCFA’s “in 

connection with” requirement applies only to transactions between a buyer and a seller not to 

general public policy advocacy. 

Yet the Complaint fails to allege that API sells fossil fuels or any other merchandise for 

that matter.  Elementary logic dictates that the City cannot show that API made any statements “in 

connection with” the sale or advertisement of goods or merchandise when the City does not even 

allege API sold anything.  The Court should therefore dismiss this claim just as other states have 

rejected consumer fraud claims against trade associations and similar non-sellers.2

2 There are no reported cases that have applied the NJCFA to a trade association, like API.  This 
is not surprising, as cases around the country have refused to extend similar statutes to trade 
associations (and other similarly situated third parties) because their speech is not connected to a 
transaction between the association and a consumer.  See, e.g., Hogan v. Maryland State Dental 
Ass’n, 843 A.2d 902, 904-906 (Md. App. 2004) (concluding that group of plaintiffs had not 
sufficiently alleged that Maryland Consumer Protection Act applied to trade association 
representing dentists, where the plaintiffs “ha[d] not alleged that [the trade association] 
manufactured, sold, distributed, implanted, or otherwise participated in the sale of dental fillings 
in a manner that would support liability under the [MCPA]”); Knutsen v. Dion, 90 A.3d 866, 869-
74 (Vt. 2013) (concluding that Vermont Consumer Protection Act did not apply to trade 
association of realtors); Klein v. Boyd, 949 F Supp. 280, 285 (E.D. Pa. 1996) (“Massachusetts’ 
consumer protection law does not allow plaintiffs to raise claims against third parties with whom 
they allege no business or contractual relationship.”). 
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Nor does API’s mere association with the Fossil Fuel Defendants bring it within the 

purview of the NJCFA.  As courts interpreting the NJCFA have consistently held, an NJCFA claim 

cannot proceed on a theory where the alleged fraudulent activities are merely peripheral to the sale 

of merchandise by other parties.  See, e.g., DepoLink Court Reporting & Litig. Support Servs. v. 

Rochman, 430 N.J. Super. 325, 339 (App. Div. 2013) (“[T]he CFA is inapplicable to defendant’s 

[counter]claim against the collection agency because any misrepresentations by the collection 

agency, even if made, were not in connection with the sale of merchandise to defendant.”); see 

also Joaquin v. Lonstein Law Office, P.C., No. CV158194MASDEA, 2017 WL 2784708, at *1 

(D.N.J. June 27, 2017) (dismissing NJCFA claim, where “Defendants’ allegedly fraudulent 

attempts to collect for unpaid subscription fees were conducted on behalf of a third party—

DIRECTV—and did not involve the sale of merchandise to Plaintiff”); Boyko v. Am. Int’l Grp., 

Inc., No. CIV. 08-2214 RBK/JS, 2009 WL 5194431, at *4 (D.N.J. Dec. 23, 2009) (explaining that 

NJCFA did not apply to defendant’s activity “on behalf of a third party who might have sold 

merchandise” because that activity “is not itself a sale of merchandise”). 

  These authorities all confirm that API’s policy advocacy does not fall within the 

constructs of “[t]he [NJCFA’s] focus[,] [which] is to compel those who sell consumer goods and 

services to the public to develop practices that will minimize consumer fraud.”  Marascio v. 

Campanella, 298 N.J. Super. 491, 501 (App. Div. 1997) (emphasis added). 

The doctrine of constitutional avoidance also counsels against a broad reading of the 

NJCFA’s “in connection with” requirement.  Courts “strive to avoid reaching constitutional 

questions unless required to do so.”  See Comm. to Recall Robert Menendez from the Office of U.S. 

Senator v. Wells, 204 N.J. 79, 95 (2010).  To that end, courts are “obligated to construe a 

challenged statute to avoid constitutional defects if it is ‘reasonably susceptible of such 
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construction.’”  Heritage at Indep., LLC v. State, No. L-316-07, 2010 WL 4067871, at *5 (N.J. 

App. Div. Aug. 18, 2010) (quoting N.J. Bd. of Higher Educ. v. Bd. of Dirs. of Shelton College, 90 

N.J. 470, 478 (1982)) (internal citation and quotation marks omitted).  Here, the broader the Court 

reads the “in connection with” requirement, the greater danger it poses of encroaching on API’s 

First Amendment rights.  As outlined more fully below, API’s advocacy is fully protected speech 

on a matter of great public importance.  If the NJCFA’s “in connection with” requirement is 

construed overbroadly to reach public advocacy on the benefits of an energy ecosystem by a 

nonseller, that would transform the NJCFA into a powerful tool of censorship.  

II. THE CITY’S ATTEMPT TO PUNISH API’S ADVOCACY VIOLATES BEDROCK 
CONSTITUTIONAL GUARANTEES. 

Even if the City’s claims against API could otherwise survive dismissal, the First 

Amendment bars any law “abridging the freedom of speech, or of the press; or the right of the 

people peaceably to assemble, and to petition the government for a redress of grievances.”  U.S. 

Const. amend. I. Articles 6 and 18 of the New Jersey Constitution confer the same rights at the 

state level.  “The Free Speech Clause contained within the New Jersey Constitution ‘is generally 

interpreted as co-extensive with the First Amendment.’”  Palardy v. Twp. of Millburn, 906 F.3d 

76, 80 (3d Cir. 2018) (quoting Twp. of Pennsauken v. Schad, 160 N.J. 156, 1169 (1999)).  Some 

New Jersey courts have even held that freedom of speech rights under the New Jersey Constitution 

are “more sweeping in scope than the language of the First Amendment.”  Ramos v. Flowers, 429 

N.J. Super. 13, 25 (App. Div. 2012).  The City’s claims against API violate these core free speech 

rights by seeking to censor public discourse and advocacy on a matter of significant controversy 

and public importance.    

                                                                                                                                                                                               HUD-L-003179-20   07/07/2023 5:26:18 PM   Pg 15 of 29   Trans ID: LCV20232032337 



- 8 - 

A. The Complaint seeks to abridge API’s freedom of speech. 

Freedom of speech is sacrosanct under U.S. law.  Indeed, “expression on public policy 

issues ‘has always rested on the highest rung of hierarchy of First Amendment values.’”  NAACP 

v. Claiborne Hardware Co., 458 U.S. 886, 913 (1982) (emphasis added).  Speech on important 

public issues “is the essence of self-government.”  Id.  The First Amendment “presupposes that 

right conclusions are more likely to be gathered out of a multitude of tongues, than through any 

kind of authoritative selection.”  United States v. Associated Press, 52 F. Supp. 362, 372 (S.D.N.Y. 

1943) (Hand, J.).  The nation has “a profound [] commitment to the principle that debate on public 

issues should be uninhibited, robust, and wide-open.”  New York Times Co. v. Sullivan, 376 U.S. 

254, 270 (1964).  This “constitutional protection does not turn upon ‘the truth, popularity, or social 

utility of the ideas and beliefs which are offered.’”  Id. (quoting NAACP v. Button, 371 U.S. 415, 

433 (1963)); see also id. at 271–72 (recognizing “[t]hat erroneous statement is inevitable in free 

debate, and that it must be protected if the freedoms of expression are to have the ‘breathing space’ 

that they ‘need . . . to survive’”) (quoting Button, 371 U.S. at 433).  

Yet the Complaint unabashedly tries to suppress API’s speech “because of disagreement 

with the message it conveys.”  See E & J Equities, LLC v. Bd. of Adjustment of the Twp. of 

Franklin, 226 N.J. 549, 571 (2016) (quoting Ward v. Rock Against Racism, 491 U.S. 781, 791 

(1989)); see also R.A.V. v. City of St. Paul, 505 U.S. 377, 391–92 (1992) (“[The government] has 

no authority to license one side of a debate to fight freestyle, while requiring the other to follow 

Marquis of Queensberry rules.”).  Though the City is using a civil lawsuit as the means, the end is 

the same censorship barred by the First Amendment.  See NAACP v. Alabama, 357 U.S. at 463; 

James v. Meow Media, Inc., 300 F.3d 683, 695-97 (6th Cir. 2002) (affirming dismissal because 

complaint that sought to regulate speech through tort liability raised “significant constitutional 

problems under the First Amendment”).  To safeguard free speech, courts dismiss similar speech 
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regulations masquerading as tort claims, including consumer protection claims.  See, e.g., New 

York Pub. Interest Research. Grp., Inc. v. Ins. Info. Inst., 161 A.D.2d 204, 206 (N.Y. Sup. Ct. 

1990) (dismissing consumer protection suit against defendants seeking “to influence public 

officials, voters and citizens in general in order to increase sympathy for the concerns of the 

insurance industry” because they “engaged in precisely the sort of free debate which the First 

Amendment was intended to safeguard”).   

The First Amendment requires the same result here.  The debate over the benefits of fossil 

fuels and the risks posed by global climate change is one of the most difficult and controversial 

public policy issues of our time.  Yet the City, through this lawsuit, seeks to silence that debate.  

The City’s claims are an open attack on a trade association’s policy statements on a hotly contested 

issue.  The City’s use of a false advertising statute and tort claims to suppress API’s advocacy does 

not immunize the City from the plain text of the First Amendment.  

1. The City’s claims are subject to strict scrutiny.  

Because the speech the City attacks is unrelated to any commercial transaction, the speech 

is noncommercial speech subject to strict scrutiny.  And even if the speech were commercial, the 

City’s claims seek to silence only opinions with which it disagrees, and content-based restrictions 

are also subject to strict scrutiny.  Either way, strict scrutiny applies.  And either way, the City’s 

claims violate the First Amendment.   

a) The Complaint tries to suppress noncommercial speech.   

The API speech that the City seeks to muzzle is noncommercial speech, which receives 

full First Amendment protection.  “[T]he proposal of a commercial transaction [is] the test for 

identifying commercial speech.”  City of Cincinnati v. Discovery Network, Inc., 507 U.S. 410, 423 

(1993). 
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Restraints on noncommercial speech are subject to aptly named strict scrutiny.  Reed v. 

Town of Gilbert, 576 U.S. 155, 163–64 (2015); see also Zauderer v. Office of Disciplinary Counsel 

of Supreme Court of Ohio, 471 U.S. 626, 637 (1985).  Even if policy-oriented speech is intertwined 

with commercial speech, the speech must still receive full First Amendment protection under strict 

scrutiny.  See Riley v. Nat’l Fed’n of the Blind of North Carolina, Inc., 487 U.S. 781, 796–98 

(1988) (explaining that for “inextricably intertwined” speech, “we apply our test for fully protected 

expression,” and that if “the means chosen to accomplish [the state’s purported interest] are unduly 

burdensome and not narrowly tailored[,]” the regulation cannot stand); see also Facenda v. N.F.L. 

Films, Inc., 542 F.3d 1007, 1016–17 (3d Cir. 2008) (describing as fully protected under Riley 

speech that combines “promotional” and “artistic and informational elements”); In re Orthopedic 

Bone Screw Prods. Liab. Litig., 193 F.3d 781, 793 (3d Cir. 1999) (applying Riley where “speech 

consists of complex mixtures of commercial and noncommercial elements”).   

API’s campaigns are plainly noncommercial speech.  They propose no transaction.  City of 

Cincinnati, 507 U.S. at 423.  And they address a topic of great public importance.  Indeed, the 

Complaint identifies no commercial transaction API proposed.  API’s public policy advocacy is 

far too removed from any commercial transaction to face abridged First Amendment protection.  

See Am. Compl. ¶¶ 205–211.  Even if that advocacy is in the form of an advertisement, it “does 

not necessarily render such speech commercial in nature.”  See Adventure Commc’ns, Inc. v. 

Kentucky Registry of Election Fin., 191 F.3d 429, 440 (4th Cir. 1999).  After all, even the landmark 

New York Times v. Sullivan decision addressed a paid advertisement addressing an important 

policy issue.  

Any effort to recast API’s policy advocacy as commercial speech must fail. Notably, the 

Supreme Court has cast doubt on the proposition that commercial speech merits any less protection 
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than noncommercial speech.  See Sorrell v. IMS Health Inc., 564 U.S. 552, 566 (2011).  Further, 

any commercial element of API’s speech is intertwined with noncommercial speech advocating a 

public policy position, so API’s campaigns are entitled to full First Amendment protection.  Riley, 

487 U.S. at 796.   

And the Complaint’s challenge to API’s use of research as part of its advocacy and political 

speech is “quintessentially noncommercial” and protected by the First Amendment, even if 

erroneous or for a for-profit motive.  A “myriad of problems [] might ensue from judicial forays 

into the field of scientific research and publication” and, to that end, messages grounded in 

scientific fact are “protected noncommercial speech despite the potential for erroneous content.”  

Bracco Diagnostics, Inc. v. Amersham Health, Inc., 627 F. Supp. 2d 384, 456–57 (D.N.J. 2009).  

One particularly instructive case on this point is Neurotron, Inc. v. Am. Ass’n of Electrodiagnostic 

Med., 189 F. Supp. 2d 271, 277 (D. Md. 2001), aff’d, 48 F. App’x 42 (4th Cir. 2002), in which the 

court held that a nonprofit trade association’s negative review of a product was noncommercial 

speech.  The plaintiff, a manufacturer of medical devices, sued a trade association for publishing 

an article questioning the product’s efficacy.  Id. at 273–74.  The plaintiff claimed the article was 

false and sought damages in the form of denied insurance reimbursement claims for testing based 

on the product.  The court held that the review was fully protected noncommercial speech because 

the trade association never proposed a commercial transaction.  Id. at 276-77.  The association’s 

“purpose [was] not only to lobby and advocate for its members, but also to provide educational 

services such as informing members of current trends in the industry through publications such as 

[the journal in which the article was published] or by conducting educational seminars.”  Id. at 

277.  To that end, the court explained that “chilling speech of [the trade association] in this instance 

would likely prevent all debate about such subjects from entering into the marketplace.”  Id.  The 
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court acknowledged that “even if there [was] some commercial aspect of the article, it would not 

be considered commercial speech . . . because of its public significance and status as an academic 

piece published by a non-profit organization.”  Id. 

Courts have often recognized that trade association speech is noncommercial.  See, e.g., 

Nat’l Servs. Grp., Inc. v. Painting & Decorating Contractors of Am., Inc., No. SACV06-

563JC(ANX), 2006 WL 2035465, at *6 (C.D. Cal. July 18, 2006) (concluding that a trade 

association’s article critical of a painting company was protected noncommercial speech where it 

was “economically motivated only in an indirect sense” and it “attempt[ed] to inform its members 

of an issue affecting their economic interests” rather than promoting the services of its members); 

Gordon & Breach Sci. Publishers S.A., STBS v. Am. Inst. of Physics, 859 F. Supp. 1521, 1539–41 

(S.D.N.Y. 1994) (concluding that challenged statements made by nonprofit entity that ranked its 

own publications higher than that of the plaintiff was noncommercial, and “[t]he fact that [the 

defendants] stood to benefit from publishing [the challenged statement]—even that they intended 

to benefit—is insufficient by itself to turn the articles into commercial speech”); see also Bd. of 

Trs. of Leland Stanford Junior Univ. v. Sullivan, 773 F. Supp. 472, 474 (D.D.C. 1991) (“It is 

equally settled, however, though less commonly the subject of litigation, that the First Amendment 

protects scientific expression and debate just as it protects political and artistic expression.”).  That 

recognition makes good sense:  public policy advocacy, like the trade association speech attacked 

by the City, does not cross the line into commercial speech unless it is “peppered with advertising” 

to buy a particular company’s products.  See Semco, Inc. v. Amcast, Inc., 52 F.3d 108, 112–13 (6th 

Cir. 1995).  
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In sum, the City’s allegations fail to identify commercial transactions solicited by API, let 

alone any transaction that can be disentangled from API’s noncommercial speech advocating the 

industry’s policy benefits.  The City’s claims are subject to strict scrutiny.  

b) The Complaint seeks to impose content-based restrictions on 
speech.   

Even if the speech the City attacks was commercial speech, it would still violate the First 

Amendment because the City’s claims seek to censor speech based solely on its content.3  “The 

government may not regulate speech based on hostility—or favoritism—towards the underlying 

message expressed.”  Madsen v. Women’s Health Ctr., Inc., 512 U.S. 753, 763 (1994).  “If the 

restriction is content based, it is subject to strict scrutiny and is therefore presumptively 

unconstitutional and may be justified only if the government proves that [it is] narrowly tailored 

to serve compelling state interests.”  Bruni v. City of Pittsburgh, 941 F.3d 73, 83–84 (3d Cir. 2019).  

“The First Amendment requires heightened scrutiny whenever the government creates ‘a 

regulation of speech because of disagreement with the message it conveys.’”  Sorrell, 564 U.S. at 

566 (quoting Ward, 491 U.S. at 791).  “Commercial speech is no exception.”  Id.  The Supreme 

Court thus rejected the argument that “a different analysis applies” where a regulation “burdens 

only commercial speech” because “the outcome is the same whether a special commercial speech 

inquiry or a stricter form of judicial scrutiny is applied.”  Id. at 571.   

The City’s allegations confirm that it seeks to regulate API’s speech because of its content 

and because of its viewpoint.  The Complaint targets API’s pro-energy speech, attacking API’s 

“Power Past Impossible” campaign because it told consumers that the petroleum industry “could 

help them ‘live better lives.’”  Am. Compl. ¶ 208.  The City also attacks API’s “Energy for 

3 Just this Term, the Supreme Court reiterated that there are few exceptions to this rule, and those 
exceptions must be policed scrupulously.  Counterman v. Colorado, 22-138, slip op. at 5-10 (June 
27, 2023) (available at https://www.supremecourt.gov/opinions/22pdf/22-138_43j7.pdf).   
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Progress” campaign describing the industry’s initiatives in tackling climate change.  Am. Compl. 

¶ 209.  The City also generally attacks unparticularized (indeed, unidentified) television, radio, 

and online advertisements in which API “promot[ed] [the] fossil fuel companies’ claimed 

contributions to clean energy.”  Am. Compl. ¶ 209.    

The Complaint thus targets speech on the public benefits of API’s industry.  The City seeks 

to impose a blanket ban on all speech in this category.  Regardless of the type of regulation used 

to achieve this sort of content-based restriction on speech, the restriction is subject to strict 

scrutiny.  See Perrong v. Liberty Power Corp., 411 F. Supp. 3d 258, 264 (D. Del. 2019).

2. The City’s claims cannot survive strict scrutiny.   

Strict scrutiny “is a demanding standard.”  Brown v. Entm’t Merchs Ass’n, 564 U.S. 786, 

799 (2011).  It is the highest and most rigorous form of judicial review.  Reed, 576 U.S. at 163–

64.  It requires that the challenged law be “narrowly tailored to achieve a compelling state interest.”  

Arsenault v. Way, 539 F. Supp. 3d 335, 346 (D.N.J. 2021).  “Narrow tailoring requires the 

government to demonstrate that a policy is the ‘least restrictive means’ of achieving its objective.”  

Agudath Israel of Am. v. Cuomo, 983 F.3d 620, 633 (2d Cir. 2020) (quoting Thomas v. Rev. Bd. of 

Ind. Emp. Sec. Div., 450 U.S. 707, 718 (1981)). 

As applied to API’s alleged statements, the City’s claims fail to survive strict scrutiny 

because they are not narrowly tailored to any compelling government interest.  To the contrary, 

the City attacks API’s broad energy information campaigns, which discuss initiatives to reduce the 

industry’s carbon footprint and to provide general information on the oil and gas industry.  Am. 

Compl. ¶¶ 205–211.  It seeks to regulate a wide range of speech untethered to any specific 

consumer transaction.  That theory would allow City regulation of policy debates about the benefits 

of the energy industry and sources of clean energy, regardless of that regulation’s “fit” with any 

deceptive merchandising practice.  City of Cincinnati v. Discovery Network, Inc., 507 U.S. 410, 
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415, 428 (1993) (holding that city’s ban on distribution of commercial material via news racks 

violated First Amendment, where city failed to “establish[] the ‘fit’ between its goals [of “ensuring 

safe streets and regulating visual blight”] and its chosen means” of restriction.).  This lack of fit is 

fatal to the City’s claims.    

The sweeping breadth of the City’s speech restrictions likewise demonstrate that they are 

not narrowly tailored to a compelling government interest.  See, e.g., Washington Post v. 

McManus, 944 F.3d 506, 510-12, 523 (4th Cir. 2019) (striking down state statute imposing 

disclosure requirements on paid digital advertisements, even though the state insisted that the 

requirements were necessary to combat “pervasive attempts by foreign nationals to influence 

American elections by way of the internet[,]” where the law “burden[ed] too much and further[ed] 

too little[,]” and the statute did “surprisingly little to further its chief objective”).  Even if the City 

has a compelling government interest in protecting consumers from deceptive or misleading 

advertisements, it is entirely unclear what speech API can make and what it cannot based on the 

City’s theory.  Put another way, if the City were successful here, what pro-energy messaging would 

not be illegal?    

To survive strict scrutiny, the City must also demonstrate that there is not another less 

oppressive way of achieving the same state interest.  Free Speech Coalition, Inc. v. Att’y Gen. 

United States, 974 F.3d 408, 421-22 (3d Cir. 2020).  Here, the City could achieve its purported 

interest—ensuring that consumers are fully informed about climate change—through its own 

speech.  See Nat’l Inst. of Family & Life Advocates v. Becerra, 585 U.S. ---, 138 S. Ct. 2361, 2376 

(2018) (striking down an alleged consumer protection law because the state could take a counter-

position to that of the regulated party “with a public-information campaign”).  Although it would 

be cheaper for the City to foist that responsibility on API, “the Riley Court ‘reaffirm[ed] simply 
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and emphatically that the First Amendment does not permit the State to sacrifice speech for 

efficiency.’”  Telco Commc’ns, Inc. v. Barry, 731 F. Supp. 670, 682 (D.N.J. 1990) (quoting Riley, 

487 U.S. 781, 795 (1988)).   

B. The Complaint violates API’s right to petition the government for redress. 

The City’s claims against API must also be dismissed because it impermissibly targets 

API’s petitioning activities.  Am. Compl. ¶ 24 (describing API’s founding mission as 

“advocat[ing] for the interests of the petroleum industry”).  The First Amendment prohibits the 

government from “abridging . . . the right of the people . . . to petition the government for a redress 

of grievances.”  Part of this protection is the ability for groups to “‘use the channels and procedures 

of state and federal agencies and courts to advocate their causes and points of view respecting 

resolution of their business and economic interests vis-à-vis their competitors.’”  Bradley v. 

Pittsburgh Bd. of Educ., 913 F.2d 1064, 1076 (3d Cir. 1990) (quoting Cal. Motor Transp. Co. v. 

Trucking Unlimited, 404 U.S. 508, 511 (1972)).    

An integral component to the right to petition is the Noerr-Pennington doctrine, which has 

provided individuals and entities with immunity from liability—under both state and federal law—

based on activities arising out of their attempts to influence the passage or enforcement of 

particular laws.  See Prof’l Real Estate Inv’rs, Inc. v. Columbia Pictures Indus., Inc., 508 U.S. 49, 

56 (1993); United Mine Workers of Am. v. Pennington, 381 U.S. 657, 669–72 (1965); E. R.R. 

Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 135 (1961).  Although Noerr-

Pennington originally emerged in the antitrust context, it fully applies to other attempts to create 

petitioner liability.  See Cheminor Drugs, Ltd. v. Ethyl Corp., 168 F.3d 119, 128 (3d Cir. 1999) 

(applying Noerr-Pennington to state tort claims). To that end, courts have applied Noerr-

Pennington to state unfair trade practices acts and state consumer protection laws.  See, e.g., 

Suburban Restoration Co., Inc. v. ACMAT Corp., 700 F.2d 98, 102 (2d Cir. 1983) (“Especially 

                                                                                                                                                                                               HUD-L-003179-20   07/07/2023 5:26:18 PM   Pg 24 of 29   Trans ID: LCV20232032337 



- 17 - 

since Noerr-Pennington’s statutory exemption is defined in terms of first amendment activity, we 

are confident that Connecticut’s courts would carve out a similar exception to [Connecticut Unfair 

Trade Practices Act] and the common law, whether or not they believed that they were required to 

do so by the Constitution.”); Green Mountain Realty Corp. v. Fifth Estate Tower, LLC, 13 A.3d 

123, 130–31 (N.H. 2010) (holding that Noerr-Pennington applied to New Hampshire Consumer 

Protection Act).  Courts in New Jersey have also applied Noerr-Pennington to tort claims.  See 

Main St. at Woolwich, LLC v. Ammons Supermarket, Inc., 451 N.J. Super. 135, 144 (App. Div. 

2017). 

The City may argue that it does not attack API’s protected petitioning activity, and instead 

addresses API’s other statements and activities.  That distinction cannot be drawn here.  API’s 

petitioning and lobbying of government entities are interrelated with API’s promotion of the 

industry it represents.  Noerr-Pennington recognizes that API’s promotional activities are part and 

parcel with API’s legislative and public policy activities.  In Noerr itself, for example, the Supreme 

Court held that the defendant-railroad companies were entitled to First Amendment protection for 

their publicity campaign which was “designed to influence the passage of state laws relating to 

truck weight limits and tax rates on heavy trucks, and to encourage a more rigid enforcement of 

state laws penalizing trucks for overweight loads and other traffic violations.”  Noerr Motor 

Freight, 365 U.S. at 131.  Here too, even if the alleged activities that purport to support the City’s 

claims against API were based on API’s alleged targeting of consumers rather than regulators, 

Noerr dictates that a publicity campaign which targets both governmental entities and consumers 

is protected. 
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Because API’s alleged attempts to influence local, state, and federal policy constitute the 

sole basis for the City’s claims against API, the claims should be dismissed under the Noerr-

Pennington doctrine too. 

C. The City’s negligence claim against API fails because the alleged duty violates 
the First Amendment.   

The Amended Complaint asserts two supposed duties that other Defendants allegedly 

violated, but with respect to API, it alleges only one—an alleged “duty to exercise reasonable care 

in the production and dissemination of [its] public pronouncement on climate effects of fossil 

fuels.”  Am. Compl. at ¶ 358.  As explained in the Joint Motion to Dismiss, there is no such duty 

when the alleged dangers of using fossil fuels are well known to Plaintiff and the public.  See Joint 

Br. at 54-56.  And even if the Court were to find such a duty existed, if applied to API, this alleged 

duty would plainly run afoul of the First Amendment.  Plaintiff concedes that API is a public policy 

advocate for the petroleum industry.  Am. Compl. at ¶ 24(1).  Accordingly, any “duty to exercise 

reasonable care in the production and dissemination of [its] public pronouncements” suggests both 

(a) a “duty” of self-censorship not to say things the Plaintiff deems offensive, and (b) a “duty” to 

state the opposing side of a public policy debate (i.e., “coerced speech”).  Either way, applying 

this supposed duty to API would violate its First Amendment rights.  See supra Sections II.A-B; 

see also Winter v. G.P. Putnam’s Sons, 938 F.2d 1033, 1037 (9th Cir. 1991) (noting reluctance to 

impose new duties that implicate the First Amendment); Brandt v. Weather Channel, Inc., 42 F. 

Supp. 2d 1344, 1346 (S.D. Fl. 1999) (refusing to recognize a duty that would “chill [ ] well-

established first amendment rights”).
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III. THE CITY’S RICO CLAIM AGAINST API FAILS FOR INDEPENDENT 
REASONS. 

The City’s New Jersey RICO claim against API fails because (1) API cannot be liable for 

a RICO violation as the alleged “enterprise” itself, and (2) the City fails to allege API participated 

in any racketeering activities with respect to the alleged GCC Enterprise.   

The City alleges two RICO enterprises—an “API Enterprise” and a “GCC Enterprise.”  It 

claims that all of the Fossil Fuel Company Defendants are “associated” with the “API Enterprise,” 

and the Fossil Fuel Company Defendants and API are associated with the “GCC Enterprise.” Am. 

Compl. ¶¶ 388-89, 391.  With respect to API’s involvement with the GCC Enterprise, the City 

claims that API was a founding member of GCC and its executives sat on the Board of Directors 

and an internal committee.  Id. ¶ 397.  These allegations are not nearly enough to state a New 

Jersey RICO claim against API.   

First, API cannot be held liable for the alleged “API Enterprise,” because, even assuming 

that there was such an enterprise, it is well accepted under RICO that “‘[t]he enterprise itself is not 

liable for RICO violations; rather, the ‘persons’ who conduct the affairs of the enterprise through 

a pattern of racketeering activity are liable.’”  Llacua v. W. Range Ass’n, 930 F.3d 1161, 1182 

(10th Cir. 2019) (citing In re ClassicStar Mare Lease Litig., 727 F.3d 473, 490 (6th Cir. 2013)) 

(emphasis added).  Therefore, as a matter of law, API cannot be liable when its only alleged 

involvement in the alleged enterprise is that of the enterprise itself.  

Second, the City fails to plead API did anything with respect to the alleged GCC Enterprise 

beyond functioning as a member of GCC.  But mere participation in an enterprise—absent any 

racketeering activity—cannot support a New Jersey RICO claim.  See State v. Ball, 141 N.J. 142, 

181 (1995) (a defendant must have both “participated in the conduct of the affairs of the enterprise” 

and “participated through a pattern of racketeering activity” (emphasis added)); see also Rebish
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v. Great Gorge, 224 N.J. Super. 619, 627 (App. Div. 1988) (affirming dismissal of NJ RICO claim 

where complaint “never refers to any pattern of racketeering”).  Here, the only activities in which 

API alleged engaged with respect to the GCC Enterprise relate to its membership status in GCC—

the City alleges API was a founding member of GCC and it sat on the GCC board of directors and 

a committee.  Am. Compl. ¶ 396.  Furthermore, to the extent the City claims that its other claims 

against API show racketeering activity with respect to the alleged GCC Enterprise, those other 

claims violate the First Amendment, see supra Sections II.A-B,  and cannot support a New Jersey 

RICO claim either.   

CONCLUSION 

For these reasons and those in the Joint Motion to Dismiss, the Court should dismiss the 

City’s claims against API with prejudice. 
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Anthony J. Zarillo, Jr., Attorney ID No. 35231989 
Jeffrey M. Beyer, Attorney ID No. 08462007 
RIKER DANZIG LLP 
Headquarters Plaza 
One Speedwell Avenue 
Morristown, N.J. 07962-1981  
(973) 538-0800 

Jeremiah J. Anderson (admitted pro hac vice) 
MCGUIREWOODS LLP 
845 Texas Avenue, 24th Floor 
Houston, TX 77002-2906 
(713) 571-9191 

Brian D. Schmalzbach (admitted pro hac vice)
Kathryn M. Barber (admitted pro hac vice) 
MCGUIREWOODS LLP 
800 East Canal Street 
Richmond, VA 23219-3916 
(804) 775-1000 

Attorneys for Defendant American Petroleum Institute 

CITY OF HOBOKEN, SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION – HUDSON COUNTY  
DOCKET NO. HUD-L-3179-20

Plaintiff,                    CIVIL ACTION 
CBLP ACTION

v.

EXXON MOBIL CORP., EXXONMOBIL OIL 
CORP., ROYAL DUTCH SHELL PLC, SHELL 
OIL COMPANY, BP P.L.C., BP AMERICA 
INC., CHEVRON CORP., CHEVRON U.S.A. 
INC., CONOCOPHILLIPS, CONOCOPHILLIPS 
COMPANY, PHILLIPS 66, PHILLIPS66 
COMPANY, AMERICAN PETROLEUM 
INSTITUTE,

CERTIFICATE OF SERVICE 

Defendants.  

I, Anthony J. Zarillo, Jr., hereby certify as follows: 

                                                                                                                                                                                               HUD-L-003179-20   07/07/2023 5:26:18 PM   Pg 1 of 2   Trans ID: LCV20232032337 



2 

1. I am an attorney-at-law in the State of New Jersey, and am a partner with the law 

firm of Riker Danzig LLP, counsel for Defendant American Petroleum Institute (“API”) in the 

above-captioned matter.  

2. On July 7, 2023, I caused the following documents to be electronically filed with 

the Clerk of the Court: 

a. Notice of Motion to Dismiss for Failure to State a Claim; 

b. Memorandum of Law in Support of Motion to Dismiss; 

c. Certification of Anthony J. Zarillo, Jr., with Exhibits; 

d. Proposed Order; and 

e. This Certificate of Service. 

3. Service of the foregoing documents was made on this date, via eCourts, upon all 

counsel of record in this matter. 

4. Additionally, I hereby certify that a courtesy copy of the within motion will be sent 

via regular mail to the assigned Judge, as required by the New Jersey Court Rules.  

I certify under penalty of perjury that the foregoing is true and correct.  I am aware that if 

any of the foregoing statements made by me are willfully false, I may be subject to punishment. 

Dated:  July 7, 2023  
Morristown, New Jersey 

__________________________ 
Anthony J. Zarillo, Jr.  

5427883v1
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