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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF INDIANA

NEW ALBANY DIVISION

)

MONROE COUNTY BOARD )
OF COMMISSIONERS, et al., )
)

Plaintiffs, )

)

V. ) Case No. 4:23-cv-00012-TWP-KMB

)

UNITED STATES FOREST SERVICE, et al., )
)

Defendants. )

)

JOINT STIPULATION OF DISMISSAL (EXCLUDING PLAINTIFFS’ CLAIM FOR
RECOVERY OF ATTORNEYS’ FEES AND COSTS)

Pursuant to Federal Rule of Civil Procedure 41(a)(1)(A)(ii), the parties to this action
hereby stipulate to dismiss this action, based on the following facts and representations.

1. On March 29, 2023, this Court issued a preliminary injunction “prohibiting the
Forest Service from implementing the Houston South Vegetation Management and Restoration
Project.” ECF No. 27 at 20-21. In addition, “[t]he Court ORDER[ED] the Forest Service to halt
all activities related to the Project until it can make a showing sufficient to pass muster under
[NEPA] and the APA.” Id. at 21.

2. On April 4, 2023, the Forest Service withdrew the Supplemental Information
Report (“SIR”) to “allow the forest to further evaluate the original decision.” See Attachment A
(Forest Serv., Project Record (Apr. 4, 2023)).

3. Due to the withdrawal of the SIR, the parties hereby stipulate to the voluntary
dismissal of Plaintiffs’ action. However, Plaintiffs are not dismissing their claim for recovery of

attorneys’ fees and costs in this action. The parties agree that dismissal of Plaintiffs’ action is a
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prerequisite to Plaintiffs’ establishment of prevailing party status under 28 U.S.C. §
2412(d)(2)(G); see also Melkonyan v. Sullivan, 501 U.S. 89, 96 (1991) (holding that a “final

99 ¢¢

judgment” “means a judgment rendered by a court that terminates the civil action for which
EAJA fees may be received. The 30-day EAJA clock begins to run after the time to appeal that
‘final judgment’ has expired.”). The parties agree that until that time, the Court shall retain
jurisdiction over this narrow aspect of the case. The parties agree that Plaintiffs reserve their
right to seek attorneys’ fees and costs, and that Defendants reserve the right to object to
Plaintiffs’ request for attorneys’ fees and costs.

4. The parties agree that, if Plaintiffs must ultimately file any fee petition with the
Court (i.e., if the parties are not able to informally resolve Plaintiffs’ claim for recovery of
attorneys’ fees and costs), Defendants will not contest the timeliness of any such fee petition so
long as it is filed within 90 days of the filing date of this stipulation (i.e., July 12, 2023). This is
because the parties view the filing of this stipulation of dismissal as a final judgment for
purposes of the Equal Access to Justice Act that governs recovery of fees and costs in this
matter.

On the basis of the above facts and representations, the parties stipulate to the voluntary

dismissal of this action (except for Plaintiffs’ claim for recovery of fees and costs) pursuant to

Federal Rule of Civil Procedure 41(a)(1)(A)(i1).



Case 4:23-cv-00012-TWP-KMB Document 32 Filed 04/13/23 Page 3 of 4 PagelD #: 867

Respectfully submitted,

/s/ William S. Eubanks 11
William S. Eubanks II
Eubanks & Associates, PLLC
1629 K Street NW, Suite 300
Washington, DC 20006

(970) 703-6060
bill@eubankslegal.com

Counsel for Plaintiffs

TODD KIM

Assistant Attorney General

Environment and Natural Resources Division
United States Department of Justice

/s/ (with permission)

JOHN P. TUSTIN, Senior Attorney
Natural Resources Section

P.O. Box 7611

Washington, D.C. 20044 7611
Phone: (202) 305 3022

Fax: (202) 305-0275

ZACHARY A. MYERS
United States Attorney

SHELESE WOODS

Assistant United States Attorney
10 West Market Street, Suite 2100
Indianapolis, Indiana 46204-3048
Phone: (317) 226-6333

Counsel for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing document was filed electronically. Service of
this filing will be made on all ECF-registered counsel by operation of the court’s electronic filing

system. Parties may access this filing through the court’s system.

Respectfully submitted,

/s/ William S. Eubanks 11
William S. Eubanks II
Eubanks & Associates, PLLC
1629 K Street NW, Suite 300
Washington, DC 20006

(970) 703-6060
bill@eubankslegal.com




