
 
 

165 Capitol Avenue 
Hartford, CT 06106 
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March 29, 2023 

 
VIA ELECTRONIC FILING 
 
Catherine O’Hagan Wolfe 
Clerk of Court 
United States Court of Appeals for the Second Circuit 
Thurgood Marshall United States Courthouse 
40 Foley Square  
New York, NY 10007 
 
 

Re:         State of Connecticut v. ExxonMobil Corporation, No. 21-1446 

 
Dear Ms. Wolfe: 
 

Pursuant to F.R.A.P. 28(j), Appellee State of Connecticut submits as supplemental authority 
the decision of the Eighth Circuit Court of Appeals in Minnesota v. American Petroleum Institute, No. 21-
1752, which aligns with the decisions of every other Circuit court that has considered—and rejected—
the arguments for removal that ExxonMobil raises here. See Decision at 3-4 (noting opinions by the 
First, Third, Fourth, Ninth, and Tenth Circuits rejecting these jurisdictional arguments).  

 
The Eighth Circuit was bound by the black-letter law of the well-pleaded complaint rule and 

its two exceptions—complete preemption and Grable jurisdiction—to reject ExxonMobil’s arguments 
for removal under 28 U.S.C. § 1331. Id. at 4-10. It held that there was no basis, including federal 
common law, for federal question removal because Minnesota pleaded exclusively state-law torts and 
neither exception to the well-pleaded complaint rule applied. See Decision at 6 (“federal common law 
on transboundary pollution does not completely preempt Minnesota’s claims”); id. at 10 (“the 
complaint doesn’t ‘necessarily raise’ a federal issue”).  

 
In a concurrence, Judge Stras agreed with the majority that “as the law stands now, the suit 

does not ‘arise under’ federal law.” Id. at 18. He wrote separately, however, to advocate changing the 
law so that cases that “attempt to set national energy policy” through “[r]egulating the production and 
sale of fossil fuels worldwide” could be heard in federal court. Id. at 21. As Judge Stras acknowledged, 
that standard is not consistent with binding precedent. Even if it was, the State’s claims under the 
Connecticut Unfair Trade Practices Act in this case do not attempt to set national energy policy or 
regulate fossil fuel production and therefore would still fall outside of the removal parameters Judge 
Stras suggests.   
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The Eighth Circuit also rejected removal under the Outer Continental Shelf Lands Act, id. at 
11 (marketing activities are not an ‘operation’ and lack sufficient nexus to claims), and the Federal 
Officer Removal statute, id. at 15-16 (relationship between federal authority and marketing claims is 
“too tenuous to support removal”).  

 
This decision, especially as part of the collective Circuit court consensus, is instructive. 

 
 

Respectfully Submitted, 
 
/s/ Benjamin Cheney 
 
Benjamin Cheney 
 
 

 
cc:  All counsel of record (via electronic filing) 
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