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INTRODUCTION

State and Local Government Respondent-Intervenors' oppose State
Petitioners’ motion for leave to supplement the record supporting their
standing with an additional declaration filed with their reply brief. (ECF No.
1989429.) “[A] petitioner whose standing is not self-evident should
establish its standing by the submission of its arguments and any affidavits
or other evidence appurtenant thereto at the first appropriate point in the
review proceeding,” namely “with the petitioner’s opening brief—and not
... in reply to the brief of the respondent agency.” Sierra Club v. EPA, 292
F.3d 895, 900 (D.C. Cir. 2002); Circuit Rule 28(a)(7). This Court only
“allow[s] petitioners to support their standing . . . in affidavits submitted
along with the reply brief,” Am. Library Assoc. v. FCC, 401 F.3d 489, 494
(D.C. Cir. 2005), where “good cause” exists to excuse the delay, Twin Rivers
Paper Co. LLC v. SEC, 934 F.3d 607, 614 (D.C. Cir. 2019) (cleaned up).
This Court has found good cause exists when petitioner “reasonably thought

it had established standing when it submitted its initial declarations”; the

I State and Local Government Respondent-Intervenors, as used
herein, consist of the States of California, Colorado, Connecticut, Delaware,
Hawaii, Illinois, Maine, Maryland, Minnesota, Nevada, New Jersey, New
Mexico, New York, North Carolina, Oregon, Rhode Island, Vermont, and
Washington; the Commonwealths of Massachusetts and Pennsylvania; the
District of Columbia; and the cities of Los Angeles and New York.
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“supplemental declarations did not raise an entirely new theory of standing”;
standing was “patently obvious from the supplemental declarations”; and
respondents “suffered no prejudice from the timing of the supplemental
declarations’ submission.” Nat’l Council for Adoption v. Blinken, 4 F.4th
106, 112 (D.C. Cir. 2021) (cleaned up). Petitioners have not established
good cause for this late filing.

They assert that the supplemental declaration merely “adds specificity
to declarations already submitted with the opening brief” and “definitively
lock[s] in standing.” Mot. to Supplement 2-3. But the supplemental
declaration does no such thing. Rather than filling the real gaps
Respondents and Respondent-Intervenors identified in Petitioners’ initial
declarations, the supplemental declaration doubles down on abstract theory
without providing a single specific fact or citation to economic literature.
Indeed, it makes unsupported claims that are directly contradicted by the
specific factual evidence already in the record. This new declaration, thus,
fails to demonstrate that Petitioners have standing, much less makes their
standing patently obvious. State and Local Government Respondent-
Intervenors would also be prejudiced by the Court’s consideration of the
new claims and theories in the supplemental declaration, given the timing of

1ts submission.
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ARGUMENT

A. State Petitioners Could Not Have Reasonably Believed
their Original Declarations Established Standing, and the
Supplemental Declaration Falls Far Short of Making
their Standing Patently Obvious

1. Petitioners’ supplemental declaration purports to further their theory
that California’s zero-emission-vehicle standards will cause them to pay
higher prices for conventional vehicles, thus causing them economic injury.
Ohio Br. 14-15.2 As EPA and State and Local Government Respondent-
Intervenors pointed out in their answering briefs, the initial declarations that
petitioners submitted contained no facts supporting this contention.
California Br. at 9-13; EPA Br. 23-26. In particular, Petitioners’
declarations did not contain or reference any vehicle price data or any facts
about how and when the prices Petitioners pay for state-fleet vehicles are
determined. California Br. 11; EPA Br. 23-26. Vehicle pricing data was
available to Petitioners and its declarants through public sources. E.g.,

California Add86, Add116. And Petitioners unquestionably had information

2 Respondents and State and Local Government Respondent-
Intervenors addressed Petitioners’ other standing theories—an alleged
constitutional injury, as well as allegedly reduced fuel tax revenue and
allegedly increased stress on roads and electrical grids—in their briefs. EPA
Br. 26-29; California Br. 9-10, 11 n.2. These theories are not further
addressed here because the supplemental declaration does not purport to
assist them.
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about when and how they negotiate the prices of vehicles they buy—
information that is of particular importance since this case involves
California standards that cease to require further changes from automakers
after model year 2025. California Br. 11-13. Indeed, because “vacating
California’s waiver could not possibly affect the . . . price of automobiles
delivered” in the past, Petitioners were required to establish that their alleged
injuries will occur during the one to two remaining model years. Chamber
of Com. v. EPA, 642 ¥.3d 192, 204 (D.C. Cir. 2011).

“A petitioner bears the burden of establishing each of [the three]
elements” for standing—injury-in-fact, causation, and redressability.
Chamber of Com., 642 F.3d at 200. “[A]ny petitioner alleging only future
injuries”—as Petitioners must here—*“confronts a significantly more
rigorous burden to establish standing.” Id. (cleaned up). Petitioners’
supplemental declaration is improper because they cannot have “reasonably
thought” their original submission had established that their States will pay
higher prices for conventional vehicles. Nat’l Council for Adoption, 4 F.4th
at 12 (emphasis added). Petitioners provided no pricing data of any kind and
no information indicating whether their States have already locked in prices
for the relevant model years—even though that data and information was

readily available to the Petitioners.
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Nor is this a case where the supplemental declaration would render
standing “patently obvious.” Communities Against Runway Expansion, Inc.
v. FAA, 355 F.3d 678, 685 (D.C. Cir. 2004). The supplemental declaration
still contains no vehicle price data and no information about when and how
the prices Petitioners will pay for state-fleet vehicles are determined. It,
thus, provides no additional specificity about, or even any support for, the
claim that their States might face price increases in the relevant years.

2. Petitioners’ supplemental declaration also fails to cure the problems
stemming from the three faulty assumptions in their initial submissions:

(1) that zero-emission-vehicle sales in California are unprofitable, (2) that
automakers will respond by increasing the price of conventional vehicles in
California, and (3) that vehicle prices are uniform nationwide. See
California Br. 11. Each of these three assumptions would need to be correct
for Petitioners’ alleged pricing injury to occur. Their initial declarations did
not support any of these assumptions, and the supplemental declaration does
not do so either.

As State and Local Government Respondent-Intervenors showed,
publicly available vehicle data—omitted from Petitioners’ initial
declarations—debunks the first assumption. Zero-emission-vehicle sales are

rapidly increasing (even beyond the requirements in California) and are

5
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generating profits in California and elsewhere. California Add87-91.
Petitioners’ motion does not explain why their initial, counterfactual
assumption was reasonable, and the supplemental declaration does not
provide any additional support for that assumption. Instead, the declarant
doubles down on the fact-less assertion that zero-emission vehicles “do not
satisfy consumer preferences at competitive prices.” Supp. Zycher Decl. at
9 8.3 Petitioners’ failure to support this theory with any facts at the
beginning was unreasonable, and their supplementation remains deficient.

As to Petitioners’ second assumption—that manufacturers will raise
conventional vehicle prices in response to allegedly unprofitable zero-
emission-vehicle sales—Respondent-Intervenors showed that this was an
unreasonable assumption that is contravened by the peer-reviewed economic
literature. California Add117-18. The supplemental declaration responds
not with facts (or other economic literature), but with additional

counterfactual assumptions. Compare Supp. Zycher Decl. § 11 (claiming

3 In their reply brief, Petitioners attempt to respond to Respondent-
Intervenors’ showing, arguing that manufacturers would willingly accept
losses on zero-emission-vehicle sales while allowing dealers to make sizable
profits on those same vehicles. Ohio Reply 5. That argument makes little
economic or logical sense, but, regardless, Petitioners do not cite the
supplemental declaration for their argument, underscoring that this
declaration adds nothing on this central pillar of Petitioners’ standing theory.

6



USCA Case #22-1081  Document #1990951 Filed: 03/20/2023  Page 8 of 22

“auto producers . . . have not been willing to invest in a shift from
[conventional vehicles] to [zero-emission vehicles]”) with Industry
Respondent-Intervenors Br. 12 (“[M]akers of internal combustion vehicles
have invested billions in electric vehicles, and some industry respondent-
intervenors were founded solely to produce electric vehicles”). In addition,
the supplemental declaration expands the definition of a “cross-subsidy” to
include manufacturers taking a short-run loss on zero-emission vehicles.
Supp. Zycher Decl. 9. Whether or not that expanded definition is correct
as a matter of economic theory, the fact that manufacturers may take short-
run losses on zero-emission vehicles, without raising conventional vehicle
prices, undercuts Petitioners’ standing.

Finally, Petitioners’ opening brief adduced no facts to support the third
assumption—that vehicle prices must be the same nationwide—but instead
claimed it was supported by basic economic theory. Ohio Add43-44. As
State and Local Government Respondent-Intervenors demonstrated, that
assumption is controverted by both economic theory and actual vehicle
prices. California Add110-16. Indeed, publicly available vehicle pricing
data shows significant geographic variances. Id. at 91-96. Petitioners
cannot reasonably have believed that their initial showing established

standing. And, again, the supplemental declaration does not correct the

7
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deficiencies of Petitioners’ initial showing, much less establish standing
beyond any doubt.

Instead, Petitioners attempt to challenge the significance of the
geographic variation in vehicle prices, claiming that these numbers “do not
control for ‘applicable taxes or other fees,”” which could “easily explain the
dollar disparities.” Supp. Zycher Decl. 49 14-15. In keeping with
Petitioners’ general approach, this is entirely unsubstantiated: the
supplemental declaration does not provide actual facts—such as tax rates or
fees in the localities in question—that could support this contention. In any
event, Petitioners’ unsubstantiated assertion was already disproved by the
opposing declaration to which it claims to be responding. Respondent-
Intervenors’ declarant explained that while “[t]he pricing data . . . does not
include any applicable taxes or other fees, or other state or local government
charges,” in fact, “many of the vehicle prices provided . . . are higher in
California than in States with lower state sales tax rates, meaning the total
price differences . . . are probably understated.” California Add093-094.
Thus, far from adding specificity to their standing theory, Petitioners’

supplemental declaration fails to grapple with the specific facts in the record.



USCA Case #22-1081  Document #1990951 Filed: 03/20/2023  Page 10 of 22

B. State Respondent-Intervenors Would Be Prejudiced by
Acceptance of Petitioners’ Late Submission

Petitioners’ motion should also be denied on the basis of prejudice
because it contains new assumptions and claims to which Respondents and
Respondent-Intervenors have no opportunity to respond. Nat’l Council for
Adoption, 4 F.4th at 112-13. Petitioners attempt to salvage their economic
injury claim by introducing new assumptions—i.e., that demand for
conventional vehicles responds to price alone, or that a technological “break-
through” or “substantial decline in input costs” is “highly unlikely”—that
are not only abstract and unsupported, but incorrect. E.g., Supp. Zycher
Decl. 99 4, 5. Petitioners’ declarant also appears to have changed his
definition of one of his central concepts (cross-subsidization), as discussed
above. Finally, the declarant appears to agree that vehicle prices in
Petitioners’ States can, and probably will, be lower than prices in States that
have adopted California’s zero-emission-vehicle standards but then, to save
Petitioners’ standing theory, claims that auto dealers in Petitioners’ States
will willingly raise prices and eliminate their competitive advantage. Supp.
Zycher Decl. q 16.

State and Local Government Respondent-Intervenors submitted two

declarations, totaling more than thirty pages, in response to Petitioners’
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initial declarations. Had the additional assumptions and claims presented in
the supplemental declaration been included in Petitioners’ initial submission,
State and Local Government Respondent-Intervenors would have been able
to address those claims substantively, including by presentation of additional
data regarding technological advancements and falling technology costs.
The inability to do so now constitutes prejudice that should result in denial
of Petitioners’ motion, particularly since the supplemental declaration falls
far short of rendering Petitioners’ standing “irrefutable.” Cf. Communities
Against Runway Expansion, 355 F.3d at 685 (respondent “was not
prejudiced by its inability to respond to the supplemental declaration” where
declaration made standing “irrefutable”).

CONCLUSION

For the foregoing reasons, Petitioners’ motion should be denied, the
supplemental declaration of Benjamin Zycher attached thereto should be
excluded, and the Court should strike any references to that supplemental

declaration from Petitioners’ reply brief.

10
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