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MOTION TO FOR LEAVE TO SUPPLEMENT THE RECORD

The States move for leave to supplement the record with an additional decla-
ration from their economic expert, Benjamin Zycher. The declaration is attached as
Exhibit A to this motion.

“The petitioner’s burden of production in the court of appeals is ... the same
as that of a plaintiff moving for summary judgment in the district court: it must sup-
port each element of its claim to standing ‘by affidavit or other evidence.’” Sierra
Club v. EPA, 292 F.3d 895, 899 (D.C. Cir. 2002) (quoting Lujan v. Defenders of Wild-
life, 504 U.S. 555, 561 (1992)). To the extent a petitioner’s standing is “not self-
evident,” the petitioner must “supplement the record to the extent necessary to ex-
plain and substantiate its entitlement to judicial review.” Id. at 900. That evidence
should be presented at the “first appropriate point in the review proceeding.” Id.
Additional affidavits and declarations are appropriate—even if filed alongside a reply
brief—where a petitioner adds specificity to declarations already submitted with the
opening brief. NVat’l Council for Adoption v. Blinken, 4 F.4th 106,111 (D.C. Cir. 2021);
Am. Libr. Ass’nv. FCC, 401 F.3d 489, 494 (D.C. Cir. 2005).

A supplemental declaration is appropriate here. Petitioner States included
eighteen standing affidavits with their opening brief, including expert analysis from

an economist, Benjamin Zycher. The EPA and the intervenors challenge the States’
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standing and raise questions about Zycher’s analysis. The Intervenor States and Lo-
cal Governments, in particular, attached to their brief declarations responding to
Zycher’s initial declaration. Petitioner States seek to submit a responsive declara-
tion, by the same expert economist, to “definitively lock in standing.” Nat’l Council
for Adoption, 4 F.4th at 111. Indeed, because this challenge was statutorily required
to be initiated in this Court, the proceedings here are the parties’ first and only op-
portunity to build a record. In a typical district-court proceeding, parties would be
able to respond to one another’s expert reports. There is no reason that should cease
to be the case simply because Congress decided that cases like this one should begin
in a circuit court, rather than in a district court.

To be clear, the States contend that they have established standing on the rec-
ord as it exists already. But the declaration to which this motion relates further
strengthens their case.

The private petitioners have consented to this motion. The United States ob-
jects to the motion and informed the petitioner States by email that it “reserves the
right to file a response.” The Respondent-Intervenor Public Interest Organizations,
along with the State and Local Government Respondent-Intervenors, have not yet

taken a position but informed the petitioner States that they reserve the right to
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oppose. The remaining parties did not inform the petitioner States whether they

take a position on the motion.
March 10, 2023
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CERTIFICATE OF COMPLIANCE

Pursuant to Fed R. App. P. 32(f) and (g), I hereby certify that the foregoing
complies with Fed. R. App. P. 27(d)(2)(A) because it contains 465 words, excluding
exempted portions, according to the count of Microsoft Word.

I further certify that the motion complies with Fed. R. App. P. 27(d)(1)(E),

32(a)(5) and (6) because it has been prepared in 14-point Equity Font.

[s/ Benjamin M. Flowers
BENJAMIN M. FLOWERS
Counsel for State of Ohio
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CERTIFICATE OF SERVICE

I hereby certify that on March 10, 2023, I caused the foregoing to be electri-
cally filed with the Clerk of the Court by using the Court’s CM/ECEF system. All

registered counsel will be served by the Court’s CM/ECF system.

[s/ Benjamin M. Flowers
BENJAMIN M. FLOWERS
Counsel for State of Ohio
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EXHIBIT A
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IN THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

STATE OF OHIO, et al., Case No. 22-1081
Consolidated with 22-1083, -1084, -
1085
Petitioners,
V.

U.S. ENVIRONMENTAL
PROTECTION AGENCY and
MICHAEL S. REGAN, in his official
capacity as Administrator of the U.S.
Environmental Protection Agency,

Respondents.

I, Benjamin Zycher, declare as follows:

1. My background is described in the initial declaration. Add.37-38.

2. This declaration is done in my personal capacity and reflects neither the views of the
American Enterprise Institute nor any current or previous employer or organization with

which I have been affiliated.

3. Ihave reviewed the portions of the briefs submitted by the EPA and Intervenor States and
Local Governments that address Petitioner States’ standing, including the declarations of

Joshua M. Cunningham and Kenneth Gillingham.
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Car manufacturers will cross-subsidize zero-emission sales by increasing prices for
conventional vehicles

4.  Declarant Joshua Cunningham concludes that manufacturers subject to California’s zero-
emission-vehicle (“ZEV”) regulations will have “no need to cross-subsidize zero-
emission vehicle sales.” Intervenor-States Add.87. This assertion cannot be correct. If
the auto producers are not going to cross-subsidize an artificial increase in the sales
and/or market share of ZEVs, then one direct implication is that manufacturers will not
increase the prices of the internal-combustion-engine (ICE) vehicles. Other factors
(including general economic conditions, exchange rates, prices of foreign autos) held
constant, this would mean that the number of ICE vehicles demanded, per time period,
would not change. To be sure, the demand for ICE vehicles would decline if ZEV prices
were to fall by some substantial amount relative to the (constant) prices of ICE vehicles.
But that latter possibility requires cross-subsidization unless there is a technological
breakthrough for ZEVs, which is possible in principle, but very far from assured, and in
the absence of which the resources needed to satisfy the ZEV sales or market share
mandates must come from somewhere. Because further increases in government
subsidies for ZEVs are very unlikely given the current political alignment in Congress,

cross-subsidization by the producers cannot be avoided.

5. So the market demand, i.e. quantity demanded, for ICE vehicles would remain constant
in the near term without cross-subsidization, because prices for ICE vehicles would
remain constant. That would create a problem for manufacturers under California’s
regulations, which require auto producers to sell a smaller percentage of ICE vehicles
relative to ZEVs. Manufacturers need some way to comply with that requirement—some

way to boost sales of ZEVs relative to ICE vehicles.

6. No mechanism other than rationing the sales of ICE vehicles and/or lower prices for
ZEVs can make this system work, and such lower prices require cross-subsidization,
unless there is some substantial decline in input costs, again possible in principle, but

highly unlikely given tight supplies of cobalt and other important inputs.

7. Rationing sales of ICE vehicles would drive consumers in part to the pre-owned market.
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10.

That would transfer wealth from the auto producers to the owners of the used vehicles.

Basic economics rejects the theory that manufacturers would pursue this option.

Nor can the manufacturers expect to profit by selling ZEVs at prices the market will be
willing to pay. The required (artificial) increase in ZEV sales requires a price discount of
some sort, whether explicit or implicit, precisely because ZEVs do not satisfy consumer
preferences at competitive prices. We know they do not satisfy consumer preferences at
competitive prices because the whole point of the subsidies and mandates is to shift the
market toward California’s preferred fleet-sales mix. The necessary discounted prices
would not cover costs (that is, yield a competitive rate of return) by definition; that is

why cross-subsidization cannot be avoided.

Intervenor States and Local Governments assert: “An automobile manufacturer facing
such a loss” from price cuts on ZEVs “has several options, and the least expensive (and,
thus, most attractive) is to accept a short-run reduction in profits in order to invest in the
innovation necessary to produce compliant vehicles consumers want to buy.” Intervenor-
States Br.12. Note first that acceptance of a “short-run reduction in profits in order to
invest in the innovation necessary to produce compliant vehicles consumers want to buy”
is the very definition of a cross-subsidy. More broadly, note the implicit assumption by
the Intervenor States and Local Governments that some investment in innovation (R&D)
can be predicted with certainty (or a high probability) to yield vehicles satisfying both the
regulatory requirements and consumer preferences at costs and prices that shift the

market toward the favored outcome.

This is not correct. Not all “invest[ment] in ... innovation” yields competitive returns,
and yet implicit in the Intervenor States’ assertion is that such investment can be
predicted to yield the outcome desired by the California Air Resources Board with near
certainty. The reality that mandates are required to effect that outcome disproves the
assertion: Market forces constantly allow short-term losses when innovation is perceived
to be sufficiently likely to yield longer-term returns such that the present value of the net
profitability stream (profits minus losses) is sufficient to allow an expected rate of return

at least equal to the opportunity cost of capital (the after-tax market rate of interest).
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11.

12.

13.

14.

15.

In other words, investors historically always have been willing to risk their money in a
myriad of new industries in the hope that the inevitable short-term losses attendant upon
the need for large investments and a small or nonexistent initial market will be
outweighed by longer-term profitability as the market grows. That the auto producers
narrowly and the capital market more generally have not been willing to make such early
investments in a shift from ICE vehicles toward ZEVs suggests that the market does not
believe that “the least expensive (and, thus, most attractive) [option] is to accept a short-
run reduction in profits in order to invest in the innovation necessary to produce
compliant vehicles consumers want to buy.” If investment in “innovation” were the only
thing necessary to produce a reliable return, then no such investment would ever lose
money. Why then does California not invest state dollars—say, from the California
Public Employees’ Retirement System—to generate revenue, rather than impose a

mandate?

In sum, cross-subsidization is the only option for complying with California’s regulations

that is consistent with market behavior.

Price increases will be felt nationwide

Declarant Cunningham believes car prices “are not uniform nationwide.” Intervenor-
States Add.91. But his discussion is entirely consistent with my earlier conclusion that
the California mandate will lead to an increase in prices for conventional vehicles in all

states, not just those adopting the California mandate.

Cunningham’s geographic price comparisons do not control for “applicable taxes or other
fees such as title, licensing, or documentation fees, or other state or local government
charges.” Intervenor-States Add.93-94. But those charges, which vary by state and
within states, would yield differences in sales prices. Holding such factors constant—
along with factors such as transportation costs and other second-order considerations—
prices must be uniform across markets except perhaps in the very short term due to

localized fluctuations in market conditions.

The factors discussed above can easily explain the dollar disparities that he cites. 2022

Ford Escape: $1794 across Texas, Ohio, and California; 2022 Ford F-150: $1426 across
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