
STERN, KILCULLEN & RUFOLO, LLC 
Herbert J. Stern (Attorney No. 259081971) 
Joel M. Silverstein (Attorney No. 034541982) 
325 Columbia Turnpike, Suite 110 
Florham Park, New Jersey 07932-0992 
Telephone: 973.535.1900 
Facsimile: 973.535.9664 

GIBSON, DUNN & CRUTCHER LLP 
Theodore J. Boutrous, Jr. (pro hac vice)
333 South Grand Avenue 
Los Angeles, CA 90071 
Telephone: 213.229.7000 
Facsimile: 213.229.7520  

CITY OF HOBOKEN 

Plaintiff, 

v. 

EXXON MOBIL CORP., EXXONMOBIL OIL 
CORP., ROYAL DUTCH SHELL PLC, 
SHELL OIL COMPANY, BP P.L.C., BP 
AMERICA INC., CHEVRON CORP., 
CHEVRON U.S.A. INC., CONOCOPHILLIPS, 
CONOCOPHILLIPS COMPANY, PHILLIPS 
66, PHILLIPS 66 COMPANY, AMERICAN 
PETROLEUM INSTITUTE, 

Defendants. 

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION: HUDSON COUNTY 

Docket No.  HUD-L-3179-20 

Civil Action 
CBLP Action 

NOTICE OF DEFENDANTS’ 
MOTION TO STAY 

To: Gerald Krovatin 
KROVATIN NAU LLC 
60 Park Place, Suite 1100 
Newark, NJ 07102 
(973) 424-9777

Attorneys for Plaintiff City of Hoboken

PLEASE TAKE NOTICE that, pursuant to the Joint Stipulation and Consent Order filed 

on February 17, 2023, at 9:00 am, or as soon thereafter as counsel may be heard, Defendants 

Chevron Corp., Chevron U.S.A. Inc., Shell plc (f/k/a Royal Dutch Shell plc), Shell USA, Inc. 

(f/k/a Shell Oil Company), BP plc, BP America Inc., Exxon Mobil Corp., 
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ExxonMobil Oil Corp., ConocoPhillips, ConocoPhillips Company, Phillips 66, Phillips 66 

Company and American Petroleum Institute, through the undersigned counsel, will move the 

above-named Court, located at the Superior Court of New Jersey, Hudson County, 595 Newark 

Ave, Jersey City, NJ 07306, for an Order staying further proceedings in this case pending 

resolution of the currently pending petitions for writs of certiorari to the United States Supreme 

Court in Suncor Energy (U.S.A.) Inc. v. Board of County Commissioners of Boulder County, No. 

21-1550 (U.S.) and Mayor & City Council of Baltimore v. BP, No. 22-361, as well as the

forthcoming petition for a writ of certiorari in this action, and granting such other and further relief 

as the Court deems just. 

In support of this application, the Defendants shall rely upon the accompanying Brief, 

Certification of Herbert J. Stern, Esq., and the documents attached to and referenced in those 

submissions.     

A proposed form of Order is enclosed.   

The current discovery end date is January 17, 2024.  

Dated: January 24, 2023                By: /s/ Herbert J. Stern 
Florham Park, New Jersey  Herbert J. Stern 

STERN, KILCULLEN & RUFOLO, LLC 
Herbert J. Stern 
   hstern@sgklaw.com 
Joel M. Silverstein 
   jsilverstein@sgklaw.com 
325 Columbia Turnpike, Suite 110 
Florham Park, New Jersey 07932-0992 
Telephone: 973.535.1900 
Facsimile: 973.535.9664 

GIBSON, DUNN & CRUTCHER LLP 
Theodore J. Boutrous, Jr., pro hac vice 
 tboutrous@gibsondunn.com 
   

 HUD-L-003179-20   01/24/2023 9:47:28 AM   Pg 2 of 8   Trans ID: LCV2023344158 



3 

William E. Thomson, pro hac vice 
wthomson@gibsondunn.com 

333 South Grand Avenue 
Los Angeles, CA 90071 
Telephone: 213.229.7000 
Facsimile: 213.229.7520  

Andrea E. Neuman, pro hac vice 
aneuman@gibsondunn.com 

200 Park Avenue 
New York, NY 10166 
Telephone: 212.351.4000 
Facsimile: 212.351.4035 

Thomas G. Hungar, pro hac vice 
thungar@gibsondunn.com 

1050 Connecticut Avenue, N.W., 
Washington, DC 20036 
Telephone: 202.955.8500 
Facsimile: 202.467.0539 

Joshua D. Dick, pro hac vice 
jdick@gibsondunn.com 

555 Mission Street 
San Francisco, CA 94105 
Telephone: 415.393.8200 
Facsimile: 415.374.8451 

SUSMAN GODFREY L.L.P 
Erica W. Harris, pro hac vice 

eharris@susmangodfrey.com 
1000 Louisiana, Suite 5100 
Houston, TX 77002 
Telephone: (713) 651-9366 
Facsimile: (713) 654-6666 
Attorneys for Defendants  
Chevron Corp and Chevron U.S.A. Inc. 

By: /s/ Anthony J. Zarillo, Jr.  
      Anthony J. Zarillo, Jr. 
RIKER DANZIG LLP 
Anthony J. Zarillo, Jr. 

azarillo@riker.com 
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Jeffrey M. Beyer 
jbeyer@riker.com 

One Speedwell Avenue 
Morristown, NJ 07962-1981 
Telephone: 973.538.0800 
Facsimile: 973.451.3708 

MCGUIREWOODS LLP 
Brian D. Schmalzbach, pro hac vice 

bschmalzbach@mcguirewoods.com 
Kathryn M. Barber, pro hac vice   

kbarber@mcguirewoods.com 
800 East Canal Street 
Richmond, VA 23219 
Telephone: 804.775.4746 
Facsimile: 804.698.2304 
Attorneys for Defendant American Petroleum 
Institute 

By: /s/ Loly G. Tor 
      Loly G. Tor 

K&L GATES LLP 
Loly G. Tor 

loly.tor@klgates.com 
One Newark Center, 10th Fl. 
Newark, NJ 07102 
Phone: (973) 848-4026 

KELLOGG, HANSEN, TODD,  
FIGEL & FREDERICK, P.L.L.C. 
David C. Frederick, pro hac vice  

dfrederick@kellogghansen.com 
James M. Webster, III, pro hac vice  

jwebster@kellogghansen.com 
Daniel S. Severson, pro hac vice   

dseverson@kellogghansen.com 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Phone: (202) 326-7900 

Attorneys for Defendants Shell plc (f/k/a Royal 
Dutch Shell plc) and Shell USA, Inc. (f/k/a 
Shell Oil Company) 
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By: /s/ Paul J. Fishman 
      Paul J. Fishman  

ARNOLD & PORTER KAYE 
SCHOLER LLP 
Paul J. Fishman 

paul.fishman@arnoldporter.com 
One Gateway Center 
Newark, NJ 07102-5310 
Telephone: (973) 776-1901 
Facsimile: (973) 776-1919 

Nancy Milburn, pro hac vice 
nancy.milburn@arnoldporter.com 

Diana Reiter, pro hac vice   
diana.reiter@arnoldporter.com 

250 West 55th Street 
New York, NY 10019-9710 
Telephone: (212) 836-8000 
Facsimile: (212) 836-8689 

Matthew T. Heartney, pro hac vice forthcoming 
  matthew.heartney@arnoldporter.com 
John D. Lombardo, pro hac vice  

john.lombardo@arnoldporter.com 
777 South Figueroa Street, 44th Floor 
Los Angeles, CA 90017-5844 
Telephone: (213) 243-4000 
Facsimile: (213) 243-4199 

Jonathan W. Hughes, pro hac vice 
jonathan.hughes@arnoldporter.com 

Three Embarcadero Center, 10th Floor 
San Francisco, CA 94111-4024 
Telephone: (415) 471-3156 
Facsimile: (415) 471-3400 
Attorneys for Defendants 
BP plc and BP America Inc. 

By: /s/ Kevin H. Marino 
       Kevin H. Marino 

MARINO, TORTORELLA & BOYLE, P.C. 
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Kevin H. Marino 
kmarino@khmarino.com 

John D. Tortorella 
jtortorella@khmarino.com 

437 Southern Boulevard 
Chatham, NJ 07928 
Tel: (973) 824-9300 
Fax: (973) 824-8425 

PAUL, WEISS, RIFKIND, WHARTON 
& GARRISON LLP 
Theodore V. Wells, Jr. 

twells@paulweiss.com 
Daniel J. Toal, pro hac vice    

dtoal@paulweiss.com 
Yahonnes Cleary, pro hac vice 

ycleary@paulweiss.com
Caitlin E. Grusauskas, pro hac vice 

cgrusauskas@paulweiss.com 
1285 Avenue of the Americas 
New York, NY 10019 
Tel: (212) 373-3000 
Fax: (212) 757-3990 
Attorneys for Defendants Exxon Mobil 
Corp. and ExxonMobil Oil Corp. 

By: Anthony P. Callaghan 
      Anthony P. Callaghan 

GIBBONS P.C. 
Anthony P. Callaghan, Esq. 
Thomas R. Valen, Esq. 
Sylvia-Rebecca Gutiérrez, Esq. 
One Gateway Center 
Newark, NJ  07102 
Tel:  (973) 596-4500 
Fax:  (973) 596-0545 
acallaghan@gibbonslaw.com 
tvalen@gibbonslaw.com 
sgutierrez@gibbonslaw.com 

LATHAM & WATKINS LLP 
Steven M. Bauer, pro hac vice  

Steven.Bauder@lw.com
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Margaret A. Tough, pro hac vice 
Margaret.Tough@lw.com 

505 Montgomery Street, Suite 2000 
San Francisco, CA 94111-6538 
Tel: (415) 391-0600 
Fax: (415) 395-8095 
Attorneys for Defendants Phillips 66 and 
Phillips 66 Company 

By: /s/ Jeffrey S. Chiesa 
       Jeffrey S. Chiesa 

CHIESA SHAHINIAN & GIANTOMASI PC 
Jeffrey S. Chiesa 

jchiesa@csglaw.com 
Dennis M. Toft 

dtoft@csglaw.com 
Michael K. Plumb 

mplumb@csglaw.com 
One Boland Drive 
West Orange, New Jersey 07052 
Telephone: (973) 325-1500 
Facsimile: (973) 325-1501 

BARTLIT BECK LLP 
Jameson R. Jones, pro hac vice 

jameson.jones@bartlitbeck.com Daniel 
R. Brody, pro hac vice   

dan.brody@bartlitbeck.com 
1801 Wewatta Street 
Suite 1200 
Denver, CO 80202 
Telephone: (303) 592-3100 
Facsimile: (303) 592-3140 

LATHAM & WATKINS LLP 
Steven M. Bauer, pro hac vice 

Steven.Bauer@lw.com 
Margaret A. Tough, pro hac vice 

Margaret.Tough@lw.com 
505 Montgomery Street, Suite 2000 
San Francisco, CA 94111-6538 
Tel: (415) 391-0600 
Fax: (415) 395-8095 
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Attorneys for Defendants  
ConocoPhillips and ConocoPhillips Company 
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STERN, KILCULLEN & RUFOLO, LLC
Herbert J. Stern (Attorney No. 259081971)
Joel M. Silverstein (Attorney No. 034541982)
325 Columbia Turnpike, Suite 110
Florham Park, New Jersey 07932-0992
Telephone: 973.535.1900
Facsimile: 973.535.9664

CITY OF HOBOKEN
Plaintiff,

v.
EXXON MOBIL CORP., EXXONMOBIL OIL 
CORP., ROYAL DUTCH SHELL PLC, 
SHELL OIL COMPANY, BP P.L.C., BP 
AMERICA INC., CHEVRON CORP., 
CHEVRON U.S.A. INC., CONOCOPHILLIPS, 
CONOCOPHILLIPS COMPANY, PHILLIPS 
66, PHILLIPS 66 COMPANY, AMERICAN 
PETROLEUM INSTITUTE,

Defendants.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: HUDSON COUNTY

Docket No.  HUD-L-3179-20

Civil Action
CBLP Action

[proposed] ORDER STAYING THIS 
ACTION 

THIS MATTER having been brought before the Court by Defendants Chevron Corp., 

Chevron U.S.A. Inc., Shell plc (f/k/a Royal Dutch Shell plc), Shell USA, Inc. (f/k/a Shell Oil 

Company), BP plc, BP America Inc., Exxon Mobil Corp., ExxonMobil Oil Corp., ConocoPhillips, 

ConocoPhillips Company, Phillips 66, Phillips 66 Company and American Petroleum Institute, 

through their counsel, by way of a Motion for an Order staying further proceedings in this case 

pending resolution of the currently pending petitions for writs of certiorari to the United States 

Supreme Court in Suncor Energy (U.S.A.) Inc. v. Board of County Commissioners of Boulder 

County, No. 21-1550 (U.S.) and Mayor & City Council of Baltimore v. BP, No. 22-361, as well as 

the forthcoming petition for a writ of certiorari in this action, which petitions, if granted and 

decided in the petitioners’ favor, will require return of this case to federal court and likely nullify 

any interim proceedings in this Court, and granting such other and further relief as the Court deems 
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just (the “Motion”), and the Court having considered all papers submitted in support of thereof, 

and in opposition thereto, and having heard the arguments of counsel, and for good cause shown;

IT IS, on this ________ day of _________, 2023, ORDERED that: 

1. The Motion is GRANTED.

2. All proceedings in this action are stayed pending further order of the Court.  

Hon. Christine M. Vanek, J.S.C.

____ Opposed
____ Unopposed
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STERN, KILCULLEN & RUFOLO, LLC 
Herbert J. Stern (Attorney No. 259081971) 
Joel M. Silverstein (Attorney No. 034541982) 
325 Columbia Turnpike, Suite 110 
Florham Park, New Jersey 07932-0992 
Telephone: 973.535.1900 
Facsimile: 973.535.9664 

GIBSON, DUNN & CRUTCHER LLP 
Theodore J. Boutrous, Jr. (pro hac vice) 
333 South Grand Avenue 
Los Angeles, CA 90071 
Telephone: 213.229.7000 
Facsimile: 213.229.7520  

CITY OF HOBOKEN 

Plaintiff, 

v. 

EXXON MOBIL CORP., EXXONMOBIL OIL 
CORP., ROYAL DUTCH SHELL PLC, 
SHELL OIL COMPANY, BP P.L.C., BP 
AMERICA INC., CHEVRON CORP., 
CHEVRON U.S.A. INC., CONOCOPHILLIPS, 
CONOCOPHILLIPS COMPANY, PHILLIPS 
66, PHILLIPS 66 COMPANY, AMERICAN 
PETROLEUM INSTITUTE, 

Defendants. 

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION: HUDSON COUNTY 

Docket No.  HUD-L-3179-20 

Civil Action 
CBLP Action 

CERTIFICATION OF 
HERBERT J. STERN, ESQ. 

HERBERT J. STERN, ESQ., of full age, does hereby certify as follows: 

1. I am an attorney at law in the State of New Jersey, a member in good standing of

this Court, and a member of the firm of Stern Kilcullen & Rufolo, LLC (“SKR”), counsel for 

Defendants Chevron Corp. and Chevron U.S.A. Inc.  As such, the facts set forth herein are within 

my personal knowledge, and if called and sworn as a witness, I could and would testify 

competently thereto.     
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2. I submit this Certification in support of Defendants’ Motion for an Order staying

this action pending the outcome of Petitions for Certiorari to the United States Supreme Court now 

pending in two related cases and soon to be filed in this one that, if granted and decided in the 

petitioners’ favor, will require return of this case to federal court and likely nullify any interim 

proceedings in this court, and for such other and further relief as the Court deems just. 

3. Attached hereto as Exhibit A is a true copy of an Order entered in the action Bd. of

Cnty. Comm’rs of Boulder Cnty. v. Suncor Energy (U.S.A.) Inc., et al., No. 2018CV03049, Filing 

ID 2110BB3949408 (Colo. Dist. Ct. Mar. 25, 2022). 

4. Attached hereto as Exhibit B is a true copy of an Order entered in the action Bd. of

Cnty. Comm’rs of San Miguel Cnty. v. Suncor Energy (U.S.A.) Inc. et al., No. 2021CV150, Filing 

ID 3F398BF58DFEB (Colo. Dist. Ct. Mar. 25, 2022).   

5. Attached hereto as Exhibit C is a true copy of an Order entered in the action Mayor

& City Council of Baltimore v. BP P.L.C., No. 24-C-18-004219 (Balt. City. Cir. Ct. July 22, 2022). 

6. Attached hereto as Exhibit D is a true copy of the unpublished opinion City of

Annapolis v. BP P.L.C., No. CV SAG-21-00772, 2022 WL 15523629 (D. Md. Oct. 27, 2022). 

7. Attached hereto as Exhibit E is a true copy of the unpublished opinion In re Estate

of Calcaterra, 2005 WL 1384311 (N.J. Super. Ct. App. Div. June 10, 2005). 

8. Attached hereto as Exhibit F is a true copy of the unpublished opinion Northrop

Grumman Tech. Servs., Inc. v. DynCorp Int’l LLC, 2016 WL 3346349, at *4 (E.D. Va. June 16, 

2016). 

9. Attached hereto as Exhibit G is a true copy of the unpublished opinion City of

Annapolis, Maryland v. BP P.L.C., No. CV ELH-21-772, 2021 WL 2000469 (D. Md. May 19, 

2021). 
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10. I certify that the foregoing statements made by me are true. I am aware that if any

of these foregoing statements made by me are willfully false, I am subject to punishment. 

s/ Herbert J. Stern 
Dated: November 17, 2022 Herbert J. Stern, Esq. 
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MAYOR AND CITY COUNCIL * IN THE 
OF BAL TIM ORE, 

* CIRCUIT COURT 
Plaintiff, 

V. * FOR 

BP P.L.C., et al., * BAL TIM ORE CITY 

Defendants. * Case No.: 24-C-18-004219 

* * * * * * * * * * * * * 
ORDER STAYING THE CASE 

Upon consideration of Defendants' Motion to Stay (#144), Mayor and City Council and 

Baltimore's Opposition to Defendants' Motion to Stay (#144/1), and Memorandum in Support of 

Defendants' Motion to Stay (#144/2), it is this J. ~ f July, 2022, by the Circuit Court for 

Baltimore City, Part 33, hereby: 

ORDERED, that Defendants' Motion to Stay (#144) is GRANTED; and it is further 

ORDERED, that this matter shall be STAYED pending the resolution of Defendants' 

Petition for En Banc Review in the United States Court of Appeals, Fourth Circuit, and if 

necessary, resolution of a petition for certiorari to the Supreme Court of the United States. 
II 

Judge Videtta A. Brown 
Judge ' s Signature appears on the 

original document 

CC: CLERK IS TO SERVE COPIES TO ALL PARTIES 

UE COPY ~ ~~-----
tEsT 

, 
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City of Annapolis v. BP P.L.C., Slip Copy (2022)
2022 WL 15523629

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1

2022 WL 15523629
Only the Westlaw citation is currently available.

United States District Court, D. Maryland.

CITY OF ANNAPOLIS, Maryland, Plaintiff,

v.

BP P.L.C., et al., Defendants.

Anne Arundel County, Maryland, Plaintiff,

v.

BP P.L.C., et al., Defendants.

Civil Case No.: SAG-21-00772,
Civil Case No.: SAG-21-01323

|
Signed October 27, 2022

Attorneys and Law Firms

Gregory J. Swain, Hamilton Fisk Tyler, Anne Arundel County
Office of Law, Annapolis, MD, Martin D. Quinones, Pro Hac
Vice, Matthew K. Edling, Pro Hac Vice, Victor M. Sher, Pro
Hac Vice, Sher Edling LLP, San Francisco, CA, for Plaintiff
Anne Arundel County, Maryland.

John Bucher Isbister, Jaime Walker Luse, Tydings and
Rosenberg LLP, Baltimore, MD, Diana E. Reiter, Pro Hac
Vice, Nancy G. Milburn, Pro Hac Vice, Arnold and Porter
Kaye Scholer LLP, New York, NY, John D. Lombardo, Pro
Hac Vice, Matthew T. Heartney, Pro Hac Vice, Arnold and
Porter Kaye Scholer LLP, Los Angeles, CA, Jonathan W.
Hughes, Pro Hac Vice, Arnold and Porter Kaye Scholer LLP,
San Francisco, CA, for Defendants BP P.L.C., BP America,
Inc., BP Products North America Inc.

Alison Cate Schurick, Tonya Kelly Cronin, Baker Donelson,
Baltimore, MD, Andrea E. Neuman, Pro Hac Vice, Gibson
Dunn and Crutcher LLP, New York, NY, Joshua D. Dick, Pro
Hac Vice, Gibson Dunn and Crutcher LLP, San Fransisco,
CA, Theodore J. Boutrous, Jr., Pro Hac Vice, William E.
Thomson, Jr., Pro Hac Vice, Gibson Dunn and Crutcher LLP,
Los Angeles, CA, for Defendants Chevron Corp., Chevron
U.S.A. Inc.

Caitlin Grusauskas, Pro Hac Vice, Daniel J. Toal, Pro Hac
Vice, Theodore V. Wells, Jr., Pro Hac Vice, Yahonnes Cleary,
Pro Hac Vice, Paul Weiss Rifkind Wharton and Garrison LLP,
New York, NY, Craig A. Thompson, Venable LLP, Baltimore,
MD, for Defendants Exxon Mobil Corp., Exxonmobil Oil
Corporation.

James M. Webster, III, Daniel S. Severson, Pro Hac Vice,
David C. Frederick, Pro Hac Vice, Grace W. Knofczynski, Pro
Hac Vice, Kellogg Hansen Todd Figel and Frederick PLLC,
Washington, DC, for Defendants Shell plc, Shell USA, Inc.,
Royal Dutch Shell PLC, Shell Oil Company.

Lisa S. Meyer, Pro Hac Vice, Nathan P. Eimer, Pro Hac Vice,
Eimer Stahl LLP, Chicago, IL, Robert E. Dunn, Pro Hac Vice,
Eimer Stahl LLP, San Jose, CA, Warren N. Weaver, Whiteford
Taylor and Preston LLP, Baltimore, MD, for Defendant Citgo
Petroleum Corp.

David B. Hamilton, Hillary Victoria Colonna, Sarah E.
Meyer, Womble Bond Dickinson (US) LLP, Baltimore, MD,
Daniel R. Brody, Pro Hac Vice, Jameson R. Jones, Pro
Hac Vice, Bartlit Beck LLP, Denver, CO, Katherine Ann
Rouse, Pro Hac Vice, Margaret A. Tough, Pro Hac Vice,
Steven Mark Bauer, Pro Hac Vice, Latham and Watkins LLP,
San Francisco, CA, Matthew J. Peters, Latham & Watkins
LLP, Washington, DC, for Defendants ConocoPhillips,
ConocoPhillips Company.

Katherine Ann Rouse, Pro Hac Vice, Margaret A. Tough, Pro
Hac Vice, Steven Mark Bauer, Pro Hac Vice, Latham and
Watkins LLP, San Francisco, CA, Matthew J. Peters, Latham
& Watkins LLP, Washington, DC, for Defendants Phillips 66,
Phillips 66 Company.

Perie Reiko Koyama, Hunton Andrews Kurth LLP,
Washington, DC, Ann Marie Mortimer, Pro Hac Vice, Hunton
Andrews Kurth LLP, Los Angeles, CA, Shannon S. Broome,
Pro Hac Vice, Hunton Andrews Kurth LLP, San Francisco,
CA, Shawn P. Regan, Pro Hac Vice, Hunton Andrews Kurth
LLP, New York, NY, for Defendants Marathon Petroleum
Corporation, Speedway LLC.

Martha S. Thomsen, Megan H. Berge, Pro Hac Vice, Baker
Botts LLP, Washington, DC, Scott Janoe, Pro Hac Vice, Baker
Botts LLP, Houston, TX, for Defendant Hess Corp.
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Honor R. Costello, Pro Hac Vice, Crowell and Moring LLP,
New York, NY, Kathleen Taylor Sooy, Pro Hac Vice, Tracy
A. Roman, Crowell and Moring LLP, Washington, DC, for
Defendants Consol Energy Inc., Consol Marine Terminals
LLC.

Ava E. Lias Booker, Melissa O. Martinez, McGuireWoods
LLP, Baltimore, MD, Brian David Schmalzbach,
McGuireWoods LLP, Richmond, VA, for Defendant
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Dunn and Crutcher LLP, New York, NY, Joshua D. Dick, Pro
Hac Vice, Gibson Dunn and Crutcher LLP, San Fransisco,
CA, Theodore J. Boutrous, Jr., Pro Hac Vice, William E.
Thomson, Jr., Pro Hac Vice, Gibson Dunn and Crutcher LLP,
Los Angeles, CA, for Defendants Chevron Corp., Chevron
U.S.A. Inc.

Lisa S. Meyer, Pro Hac Vice, Nathan P. Eimer, Pro Hac
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LLP, San Jose, CA, Warren N. Weaver, Whiteford Taylor and
Preston LLP, Baltimore, MD, for Defendant Citgo Petroleum
Corp.
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MEMORANDUM OPINION

Stephanie A. Gallagher, United States District Judge

*1  Plaintiff City of Annapolis and Plaintiff Anne Arundel
County (collectively “Plaintiffs”) – political subdivisions
within the State of Maryland – filed actions against more
than twenty “major corporate members of the fossil fuel
industry” (collectively “Defendants”) in the Circuit Court for
Anne Arundel County, Maryland. See Complaint & Demand
for Jury Trial, City of Annapolis, Maryland v. BP P.L.C., et al.,

No. 21-CV-00772 (D. Md. Mar. 25, 2021), ECF 17; 1  see also
Complaint & Demand for Jury Trial, Anne Arundel County,
Maryland v. BP P.L.C., et al., No. 21-CV-01323 (D. Md. May
27, 2021). The two complaints seek relief under state common
law and Maryland's Consumer Protection Act for Defendants
allegedly concealing climate-related harms caused by fossil
fuels. Id.

Defendants removed these cases to federal court. ECF 1. This
Court ordered remand of the cases to state court, citing a
lack of subject matter jurisdiction over Plaintiffs’ state law
claims. ECF 174. This Court denied Defendants’ request to
stay proceedings pending resolution of related cases in the
United States Supreme Court, but it granted a temporary
30-day stay to allow time for Defendants to appeal. ECF
175. Defendants have now appealed, ECF 177, and seek
to stay execution of the remand order pending appellate
resolution, ECF 178. Plaintiffs opposed the motion, ECF 179,
and Defendants replied, ECF 181. No hearing is necessary.
See Loc. R. 105.6 (D. Md. 2021). For reasons explained
below, this Court will temporarily stay its remand order until
it can obtain greater clarity about the timing of the related
Supreme Court petitions.

I. BACKGROUND
The cases brought by Annapolis and Anne Arundel do
not stand alone. Since 2017, over twenty states and local
governments across the country, including the City of
Baltimore, have brought comparable state law claims against
fossil fuel industry actors. Many of these cases have yet
to consider the merits, as judicial discourse centers around

whether federal courts have jurisdiction. 2
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Throughout these cases, Defendants have proffered at
least eight grounds for federal court jurisdiction: (1)
federal common law, (2) federal question jurisdiction under

Grable & Sons Metal Prod., Inc. v. Darue Eng'g & Mfg.,
545 U.S. 308 (2005), (3) Clean Air Act preemption, (4) Outer
Continental Shelf Lands Act, (5) federal officer removal
statute, (6) “federal enclaves,” (7) bankruptcy law, and (8)

original admiralty jurisdiction. See, e.g., Mayor & City
Council of Baltimore v. BP P.L.C., 388 F. Supp. 3d 538 (D.
Md. 2019) (“Baltimore”).

In a previous related case brought by the City of Baltimore,
this Court considered and rejected all eight purported grounds
of federal jurisdiction and remanded to state court. See

id. at 574. The Fourth Circuit affirmed. See Mayor &
City Council of Baltimore v. BP P.L.C., 31 F.4th 178, 238
(4th Cir. 2022). Presently, Defendants seek certiorari in that
case before the Supreme Court, petitioning review of only
one proposed ground for federal court jurisdiction – federal
common law. See Petition for Writ of Certiorari, BP P.L.C.,
et al. v. Mayor and City Counsel of Baltimore, No. 19-1644
(Oct. 14, 2022). A related case brought by the Board of
County Commissioners of Boulder County against similar
defendants in the Tenth Circuit likewise awaits disposition in
the Supreme Court. See Petition for Writ of Certiorari, Suncor
Energy (U.S.A.) Inc., et al., Petitioners v. Board of County
Commissioners of Boulder County, et al., No. 19-1330 (June
8, 2022).

*2  In the present cases, Anne Arundel and the City of
Annapolis brought similar claims against similar defendants.
See ECF 17. Defendants once again removed these cases to
federal court, asserting many of the same grounds for federal
court jurisdiction as in Baltimore. See ECF 1. Defendants
acknowledged that Baltimore largely controlled the removal
question, but they argued that they presented additional
evidence to support their federal officer theory and presented
a new argument under Grable jurisdiction. ECF 168 at 7, 12.
Defendants also requested that this Court stay proceedings
because if the Supreme Court granted certiorari and if the
Supreme Court agreed that Plaintiffs’ claims arose under
federal common law, then they would be able to bring their
cases to federal court. ECF 158-1 at 6.

This Court first considered Defendants’ new arguments and
evidence for removal to federal court, but concluded that it
had no jurisdiction over Plaintiffs’ claims. ECF 174. The

Court also denied Defendants’ motion to stay proceedings.
Id. This Court reasoned that even if Defendants’ petitions
for certiorari were granted, Defendants failed to prove a
likelihood of success on the merits, given that five out of six
appellate courts have ruled against Defendants on the federal
common law theory, and no appellate court has accepted
Defendants’ other theories of federal court jurisdiction. See
id. at 8. Further, the balance of harms weighed in Plaintiffs’
favor because Defendants’ additional litigation expenses
did not constitute irreparable harms. Id. Finally, this Court
believed there was substantial public interest in moving these
cases towards disposition. Id. at 9.

Ultimately, this Court denied Defendants’ motion to stay,
granted Plaintiffs’ motion to remand to state court, and
imposed a 30-day stay of its order to allow time for
Defendants to appeal. ECF 175. Defendants have now
appealed. See ECF 177.

Presently, with the temporary 30-day stay now coming to
a close, Defendants again move to stay execution of the
remand orders pending resolution of the related petitions
for certiorari in the Supreme Court. ECF 178. In the past
few weeks since this Court ruled on Defendants’ previous
motion to stay, two updates have occurred in these related
cases: (1) Defendants have formally petitioned the Supreme
Court to review the Fourth Circuit's decision, see Petition
for Writ of Certiorari, BP P.L.C., et al. v. Mayor and City
Counsel of Baltimore, No. 19-1644 (Oct. 14, 2022), and (2)
the Supreme Court has invited the Solicitor General to express
the views of the United States on the related Tenth Circuit
petition, see Order, Suncor Energy (U.S.A.), Inc. v. Board of
County Commissioners of Boulder County, No. 19-1330 (Oct.
3, 2022). At issue is whether this Court should further stay
execution of its remand order pending continued resolution of
those cases in the Supreme Court.

II. LEGAL STANDARD
The issuance of a stay is “an exercise of judicial discretion”
and “the propriety of its issue is dependent upon the

circumstances of the particular case.” Nken v. Holder,

556 U.S. 418, 433 (2009) (quoting Virginian Ry. Co.
v. United States, 272 U.S. 658, 672–73 (1926)) (internal
quotation marks omitted). Courts consider four factors when
determining whether to grant a stay: “(1) whether the stay
applicant has made a strong showing that he is likely to
succeed on the merits; (2) whether the applicant will be
irreparably injured absent a stay; (3) whether issuance of the
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stay will substantially injure the other parties interested in the

proceeding; and (4) where the public interest lies.” Id. at
434 (internal quotations omitted). As the Supreme Court has
explained, “[i]t is not enough that the chance of success on the

merits be ‘better than negligible.’ ” Id. (quoting Sofinet v.
INS, 188 F.3d 703, 707 (C.A. 7 1999)). “The party requesting
a stay bears the burden of showing that a stay is warranted.”
Mayor & City Council of Baltimore v. BP P.L.C., No. 18-
CV-2357, 2019 WL 3464667, at *2 (D. Md. July 31, 2019)

(citing Nken v. Holder, 556 U.S. 418, 433–34 (2009)).

III. DISCUSSION
*3  The Court begins with the first factor – a “strong

showing” that Defendants are likely to succeed on the
merits. To clarify at the outset, Defendants do not argue the
likelihood of their successful appeal of this Court's most
recent opinion and memorandum, which rejected Defendants’
two new arguments for federal officer removal jurisdiction
and Grable jurisdiction. This is wise given that the Fourth
Circuit has previously rejected very similar, if not identical,
arguments; no other appellate court has yet to agree with
these arguments; and Defendants are not seeking certiorari
in the Supreme Court on these grounds. Thus, Defendants’
likelihood of success rests entirely with their federal common
law arguments previously rejected by this Court and the
Fourth Circuit.

Even assuming the Supreme Court were to grant certiorari,
however, Defendants have not evidenced a strong likelihood
of success on the merits of their appeal. Three years ago,
this Court noted that “the removal of this case based on the
application of federal law presents a complex and unsettled
legal question,” see Mayor & City Council of Baltimore v.
BP P.L.C., No. CV 18-CV-2357, 2019 WL 3464667, at *3
(D. Md. July 31, 2019). But since that time, many other
district courts and courts of appeals have also considered and
rejected Defendants’ federal common law argument. To date,
five out of six appellate courts have ruled against Defendants’
theory. See Rhode Island v. Shell Oil Prod. Co., 35 F.4th
44, 55–56, 62 (1st Cir. 2022) (rejecting defendants’ federal
common law argument and affirming remand to state court)
(“Congress displaced the federal common law of interstate
pollution, and it would ‘defy logic’ to base removal on a
‘federal common law claim that has been deemed displaced,
extinguished, and rendered null by the Supreme Court,’ ”
id. at 55–56 (internal citation omitted)); City of Hoboken v.
Chevron Corp., 45 F.4th 699, 707–08, 713 (3d Cir. 2022)

(same); Mayor & City Council of Baltimore v. BP P.L.C.,
31 F.4th 178, 199–204, 238 (4th Cir. 2022) (same); Cnty. of
San Mateo v. Chevron Corp., 32 F.4th 733, 746–48, 764 (9th

Cir. 2022) (same); Bd. of Cnty. Commissioners of Boulder
Cnty. v. Suncor Energy (U.S.A.) Inc., 25 F.4th 1238, 1257–
61, 1275 (10th Cir. 2022) (same); see also City & Cnty. of
Honolulu v. Sunoco LP, No. 20-CV-00163, 2021 WL 839439,
at *2 (D. Haw. Mar. 5, 2021) (denying defendants’ motion
to stay the remand order and noting that, “of all the cases
involving subject matter similar to that here, Defendants have
achieved one, fleeting success on the issue of removal.... Even
that success, though, has now been overturned.... A batting
average of .000 does not suggest a substantial case exists,”

id. at *2 n.3 (internal citations omitted)). But see City of
New York v. Chevron Corp., 993 F.3d 81, 91 (2d Cir. 2021)
(holding federal common law governed plaintiffs’ claims).

In their motion to stay, Defendants acknowledge that a
“number of circuits that have addressed these questions have
concluded the opposite” of their position. ECF 178-1 at
4. Nonetheless, Defendants emphasize the Second Circuit's
decision as evidence of a circuit split and some likelihood
of success in the Supreme Court. Id. In opposition, Plaintiffs

note that the Second Circuit case, City of New York v.
Chevron Corp., 993 F.3d 81, 91 (2d Cir. 2021), originated in
federal court under diversity jurisdiction and never raised the
question of remand. ECF 179 at 13–14. Plaintiffs argue that
this distinct procedural background sets the case apart, and
that Defendants manufactured a circuit split to seek certiorari.
Id. This distinction is not important here. Even if Defendants
were correct that a circuit split exists, the 5-1 split weighs
against Defendants and does not evidence a strong likelihood
of success on the merits.

*4  Defendants argue that the fact that the Supreme Court
has invited the Solicitor General to provide the views of the
United States demonstrates that the certiorari petition will
likely be granted. ECF 178-1 at 2–4. Although petitions in
which the Supreme Court invites the views of the Solicitor
General “are granted at a far higher rate than other petitions,”
“it is also true that the [Supreme] Court denies certiorari in
such cases more often than not,” and the Solicitor General
Office's views are “hardly dispositive.” See Conkright v.
Frommert, 556 U.S. 1401, 1403 (2009) (Ginsburg, J., in
chambers). Moreover, this procedural update only increases
the likelihood that the Supreme Court will hear the case, it
does not indicate which side will prevail on the merits. Thus,
the first factor still weighs against granting a stay.
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The Court next turns to the second factor – irreparable harm to
Defendants. Again, Defendants point to the cost and burden of
simultaneous litigation in federal and state court. ECF 178-1
at 5. They also argue that forcing them into state court could
deprive them of their right to litigate in federal court, and
could cause them irreparable harm, even if the merits are not
ultimately decided in state court. Id.

In its most recent opinion, this Court rejected these arguments.
As explained in Baltimore, “[a]bsent a stay, [Defendants’]
appeal would only be rendered moot in the unlikely event that
a final judgment is reached in state court before the resolution
of their appeal. This speculative harm does not constitute an
irreparable injury.” Mayor & City Council of Baltimore v.
BP P.L.C., No. 18-CV-2357, 2019 WL 3464667, at *5 (D.
Md. July 31, 2019); see also ECF 174 at 8. Further, “mere
injuries, however substantial, in terms of money, time and
energy necessarily expended in the absence of a stay, are not

enough.” Long v. Robinson, 432 F.2d 977, 980 (4th Cir.
1970).

However, the current procedural posture of the Tenth Circuit
petition in the Supreme Court no longer makes it “unlikely”
that a final judgment could be reached in state court before
resolution of the appeals. Since last considering Defendants’
motion to stay, the Supreme Court has invited the Solicitor
General to express the views of the United States on the
related Tenth Circuit petition, see Order, Suncor Energy
(U.S.A.), Inc. v. Board of County Commissioners of Boulder
County, No. 19-1330 (Oct. 3, 2022) (“The Solicitor General
is invited to file a brief in this case expressing the views
of the United States.”). To this Court's knowledge, there is
no deadline associated with this invitation, and the Supreme
Court will not rule on the petition until the Solicitor General's
Office files its brief. The uncertainty of the timing of
the Solicitor General's briefing injects uncertainty into the
overall timing of the pending appeals. Last month, it seemed
relatively likely that the Supreme Court would dispose of the
matter this term, either by denying certiorari or proceeding
to briefing and argument. Such timing is no longer likely.
The parties now both note that resolution of these appeals
could be “this term or next.” ECF 179 at 9–10; ECF 181 at
3 (emphasis added). With the indefinite time frame allowed
for Solicitor General involvement, a decision next term is all
but certain, which creates potential that the state court could
reach dispositive and irreversible outcomes. For this reason,
the second factor now weighs in Defendants’ favor.

Finally, in cases where the party opposing the stay is a
government entity, the final two factors merge – harm to the

opposing party and the public interest. Nken, 556 U.S.
at 435. Defendants again argue that Plaintiffs will not be
irreparably harmed because Plaintiffs seek monetary relief,
which can be awarded at any time. ECF 178-1 at 6. They
also argue that a stay would conserve judicial resources. Id.
In contrast, Plaintiffs again note that a stay would further risk
losing discoverable evidence, “thwarting the City's access to
discovery from elderly witnesses, whose memories will likely
fade, and in the form of documentary evidence dating back
decades.” ECF 179 at 17.

*5  Like a few weeks ago, this Court does not believe
the public interest is served by unnecessarily prolonging
consideration of the actual merits and believes there is
substantial public interest in moving these cases towards
disposition. See ECF 174 at 9. This Court has also explained
that “the interim proceedings in state court may well advance
the resolution of the case in federal court. After all, the parties
will have to proceed with the filing of responsive pleadings or
preliminary motions, regardless of the forum.” Mayor & City
Council of Baltimore v. BP P.L.C., No. 18-CV-2357, 2019 WL
3464667, at *6 (D. Md. July 31, 2019). However, given the
recent uncertainty in timing of the Supreme Court petitions,
litigation in the state court now has potential to do more harm
than good. If state court were to reach dispositive or partially
dispositive motions, those decisions could permanently harm
either party's opportunity to fully litigate this case if the
Supreme Court concludes that federal common law governs
Plaintiffs’ claims.

Considering the above four factors, a stay to the full extent
requested by Defendants is not warranted. However, this
Court will continue its temporary stay until further notice.
Although this Court would still like this case to move towards
disposition as expeditiously as possible, it is presently prudent
and in the public interest to wait until the parties offer greater
clarity around the timing of the resolution of the appeals. For
example, if the Solicitor General files its briefing promptly
and a decision this term becomes likely, this Court may decide
that the risk of state court disposition before the appeal ends
is again minimal. If the timing appears to be drawn out, this
Court may continue the stay to ensure that no such dispositive

rulings are likely to take place. 3

IV. CONCLUSION
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For the reasons stated above, this Court grants in part and
denies in part Defendants’ motions to stay. Execution of
the remand orders will be stayed until further notice. The
parties are instructed to keep this Court apprised of updates
in the related cases pending before the Supreme Court. If
timing of those appeals becomes more certain, this Court will
reconsider whether to lift its stay.

Separate Orders follow.

All Citations

Slip Copy, 2022 WL 15523629

Footnotes

1 For ease of reference, citations to an Electronic Case File (ECF) will refer to filings in City of Annapolis,
Maryland v. BP P.L.C., et al., No. 21-CV-00772. The parties in both cases have submitted near-identical
briefings, except for changes to the relevant plaintiff's name and ECF numbers.

2 For a more detailed history of the present and related cases, see this Court's description in its prior
memorandum opinion, ECF 174.

3 In the Baltimore case, although the remand order was executed, the state court stayed the proceedings. See
ECF 168-1. Here, however, there are no guarantees that the Circuit Court for Anne Arundel County will follow
the same course, meaning that this Court has to weigh the likelihood of irreparable harm from a dispositive
ruling that might be reached.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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OPINION

DOYNE, J.

Introduction
*1  Before the court are several applications. The first

is an application brought on behalf of Michael Calcaterra
(“Michael”), individually, as Executor of the Estate of
Salvatore Calcaterra, and as Trustee of the Trusts created
pursuant to Salvatore's Will, for the entry of an order quashing
and/or limiting the subpoena duces tecum served on behalf
of exceptant, Jenna Calcaterra (“Jenna” or “exceptant”), for
production of documents and deposition testimony from
a representative of the New York Mercantile Exchange
(“NYMEX”). The matter is opposed by counsel on behalf
of Jenna, who filed a cross-motion seeking attorney's fees
incurred in connection with the opposition to the within
motion.

Also before the court is an application on behalf of Michael
for the entry of an order staying the proceedings in this matter
pending resolution of an ancillary action, commenced by
Jenna in Somerset County, Docket No. SOM-L-00427-05.
The application is opposed by counsel on behalf of Jenna, who
filed a cross-motion to compel the depositions of Michael,
Robin Calcaterra (“Robin”) and Laura Higgins (“Laura”) and
to preclude at trial the use of any documents or discovery not
yet produced to date.

Both parties requested oral argument, which request was
honored and entertained on June 10, 2005.

Relevant Statement of Facts and Procedural History
The court incorporates herein its prior written decision dated
February 4, 2005 as if set forth at length.

Briefly, Salvatore Calcaterra (“decedent”) died on April 11,
1996, leaving a Last Will and Testament (“will”) dated April
13, 1995. On April 30, 1996, the will was admitted to
probate and letters testamentary issued by the Bergen County
Surrogate. The will named Michael as Executor of the Estate
and Trustee of the Trusts created pursuant to the will.

Decedent was survived by four children from his first
marriage: Michael, Laura, Robin Welling (“Robin”), and
Sally Ramsey (“Sally”). Decedent was also survived by
his estranged wife, Donna Calcaterra (“Donna”) whom he
married in 1982, and Jenna, the child of their union. At the

time of decedent's death, Jenna was a minor. 1  Subsequent to
decedent's death, on October 9, 2001, Sally died, leaving three
minor children and a spouse, Peter Ramsey (“Peter”).

Pursuant to the terms of the will, decedent devised twenty-
five percent of his residuary estate in equal shares to each of
his five children, per stirpes. Each child was to receive his/
her distribution, with the exception of Jenna's share, which
was to be held in trust until she reached the age of twenty-
three. The remaining seventy-five percent of the residuary
Estate was devised to Michael, in Trust, to be administered as
follows: before Jenna attained the age of twenty-three, Jenna
was the sole income beneficiary of the Trust. Pursuant to
Article 4.1(c)(1), such payments were to be paid by Michael
as follows:

The Trustee shall pay to or apply
for the use and benefit of [Jenna],
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at any time and from time to time,
taking into account funds from other
sources, so much of the net income
as the Trustee with sole and absolute
discretion shall deem necessary
and advisable for [Jenna's] support,
maintenance, medical care and
education, including vocational and
college education. These payments
are not an advancement on [Jenna's]
portion of the Trust, and they are not in
lieu of any other bequest. Any income
not paid to or applied for [Jenna], shall
be distributed once a year in equal
shares to my other children who shall
then be living.

*2  At such time as Jenna attained the age of twenty-three,
said Trust was to terminate, the balance to be distributed to
all children equally. Decedent made no provision in the will
for the benefit of Donna, stating that he intended to obtain a

divorce 2  and that Donna was intentionally disinherited.

During decedent's lifetime, he was an active commodities
broker on the NYMEX. Prior to marrying Donna, decedent
purchased three seats on the Exchange. In 1981, the NYMEX
seats split two for one. Thus, the three seats owned by
decedent became six seats. Following execution of decedent's
will and the filing of the divorce complaint, Donna transferred
five of the six NYMEX seats to herself pursuant to a power
of attorney, completing four of the transfers in April 1995 and
the last in November 1995.

In June 1996, Donna commenced litigation to determine
ownership of the NYMEX seats. After years of litigation and
a lengthy bench trial, the Honorable Marguerite T. Simon,
P.J.S.C. (retired) issued a letter opinion dated March 31, 1999,
declaring that two NYMEX seats were the property of Donna,
and three of the NYMEX seats held by Donna were to be
transferred to decedent's Estate. Accordingly, the Estate was
the owner of the four remaining seats. Donna appealed the
ruling, which appeal was denied by a written opinion dated
October 11, 2000.

Thereafter, the parties filed several orders to show cause and
verified complaints, along with countless motions, seeking
various forms of relief.

The most recent set of motions, decided by this court on
February 4, 2005, sought to enforce litigant's rights, and
compel discovery. The court held, in pertinent part, as
follows:

[t]he court is therefore satisfied
that Jenna's discovery demands are
proper pursuant to R. 4:10-2(a),
with the exception of demands
as to Michael's personal, private
trading and livelihood. Disclosure of
Michael's personal transactions would
undoubtedly affect his individual
right to privacy. Michael's privacy
interests are of sufficient importance
to be recognized and protected against
unwarranted disclosure and, therefore,
the court will not permit discovery
as to Michael's personal transactions,
without a more compelling showing.
(emphasis added).

In its colloquy with counsel at oral argument on the same date,
the court noted as follows:

I am mindful of various potential
conflicts of interest. But, of course,
the testator drafted this document, and
he chose to put his son in a position
where he is the trustee for Jenna, and
then if he determines Jenna doesn't get
the money, then he gets it. Now, is
that a troubling position? Absolutely.
But, you know, that presumably was
the testator's intention, or at least
that's reflected in the will. Transcript,
February 4, 2005, p. 28, 1. 16-24.

This court's order dated February 16, 2005, memorializing
this court's decision of February 4, 2005, provides, in
pertinent part, as follows:
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The Trustee shall not be required
to provide his personal, financial
information, however Jenna is entitled
to information regarding potential
conflicts of interest the Trustee may
have with respect to his trading on
the NYMEX. The application is denied
with respect to discovery matters
adjudicated and/or resolved by virtue
of the 1999 judgment of the court.

Motion to Quash Subpoena
*3  On January 26, 2005, this court granted a commission to

take the out-of-state deposition of M. Dawn Lowe (“Lowe”),
Vice President for Membership Services of the NYMEX,

to which commission Michael consented. 3  The same was
filed by Raphael M. Rosenblatt, Esq. (“Rosenblatt”), counsel
for Jenna, with the Supreme Court of New York on March
8, 2005. The out-of-state subpoena ad testificandum and
duces tecum was served upon Lowe and sought the following
information:

(1) Ownership history of NYMEX Seats Number 148, 239,
556, and 647 from the date of decedent's death on April
11, 1996 (“Date of Death”) through December 31, 2004
including, but not limited to, all information relating to
transfers of ownership of such seats;

(2) Ownership history of any other NYMEX seats
held by Decedent from his Date of Death through
December 31, 2004, including all information
relating to transfers of ownership of such seats;

(3) Any and all Forms 1099 issued by the NYMEX
to Michael Calcaterra, either individually or in
his capacity as Executor of Decedent's Estate
(“executor”) or as Trustee of the Trusts created
pursuant to Decedent's Last Will and Testament
(“Trustee”) for the years 1996 through 2004;

(4) Any and all information relating to Michael
Calcaterra leasing seats on the NYMEX, either as a
lessor or lessee, either individually or as Executor
or Trustee, from Decedent's Date of Death through

December 31, 2004 including, but not limited to,
copies of all lease agreements;

(5) Any and all correspondence, e-mails, documents
or other information exchanged between Michael
Calcaterra, either individually or as Executor or
Trustee, his representatives, agents or counsel and
the NYMEX, from Decedent's Date of Death
through December 31, 2004;

(6) Michael Calcaterra's application for membership
to the NYMEX; and

(7) Any and all information relating to Michael
Calcaterra's (either individually or as Executor or
Trustee) compliance and/or non-compliance with
the rules and procedures of the NYMEX;

Upon receipt of the same, by way of letter dated March
15, 2005, Mary F. Thurber, Esq. (“Thurber”), counsel for
Michael, requested that items three through seven in the
subpoena be voluntarily withdrawn as they relate to Michael,
as the subpoena “asks for documents related to Michael's
personal transactions. Discovery in those areas was expressly
precluded by Judge Doyne.”

By way of letter dated March 16, 2005, Rosenblatt refused to
withdraw the subpoena, contending that items three through
seven relate directly to Michael's possible conflicts of interest
with regard to NYMEX trading, in conformity with this
court's order of February 16, 2005, which provides that “Jenna
is entitled to information regarding potential conflicts of
interest the Trustee may have with respect to his trading on
the NYMEX.”

Michael now comes before the court, seeking to quash the
subpoena or, in the alternative, limit the scope of the subpoena
to information relating to the estate. Michael contends that not
only is Michael's personal financial information irrelevant,
the court has already ruled that is it not discoverable.
The apparent basis for such an assertion is this court's
ruling of February 4, 2005, set forth herein above. It
is Michael's contention that the subpoena almost entirely
requests personal, individual information about Michael and
his activity on the NYMEX.

*4  Jenna opposes the application, and filed a cross-motion
seeking counsel fees and costs incurred in opposing the same.
Jenna contends that the subpoena directed to the NYMEX
does not request information and documentation regarding
Michael's personal finances and information; rather, it
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seeks information and documentation with respect to the
Michael's ownership and leasing of NYMEX seats, as well
as information regarding what has occurred with respect to
those seats since decedent's death. The information requested
relates directly to issues of Michael's possible conflicts of
interest with regard to his trading on the NYMEX, are
necessary to determine if any such conflicts of interest exist,
and are directly contemplated within the scope of this court's
February 4, 2005 ruling and subsequent order of February 16,
2005.

Jenna contends that the information sought is directly relevant
to the determination of how Michael has administered the
Estate and the Trusts, and whether in doing so he has breached

his fiduciary duty by placing himself in a conflict of interest. 4

Further, the within motion to quash should be denied based
on the doctrine of unclean hands. Specifically, as Michael has
failed to comply with court orders and deadlines, such refusal
should not be rewarded by the grant of the within motion.

It is Jenna's position that she is entitled to counsel fees, as
Michael filed the within motion in bad faith. Particularly,
Jenna contends that Michael raises essentially the same
arguments raised in his previous cross motion, which the
court has already rejected. Further, Michael consented to the
court's entering the commission, yet he nevertheless filed the
within application seeking to quash the subpoena. Finally,
Jenna points out that Thurber's letter dated March 15, 2005
only sought withdrawal of items three through seven of the
subpoena, not items one and two and, accordingly, Michael
admits, at least inferentially, that Jenna is entitled to the
information in items one and two. Michael, however, failed
to produce such information and, further, seeks to quash the
entire subpoena, including items one and two.

By way of reply, Michael contends that Jenna, in effect,
seeks reconsideration of this court's prior order, protecting
Michael's private information from discovery. Specifically,
Michael contends that Jenna's argument incorrectly assumes
that this court concluded that the mere fact that Michael
is a NYMEX trader creates a conflict of interest entitling
her to full-scale discovery about his personal, financial, and
professional activities.

Motion to Stay
Michael also comes before the court, seeking an order staying
the proceedings in this matter pending resolution of an

ancillary action, commenced by Jenna in Somerset County,
Docket Number SOM-L-00427-05.

In March 2005, Donna Calcaterra established a limited
liability company, Sal Calcaterra & Company, LLC (“LLC”).
Shortly thereafter, a lawsuit was filed in Somerset County,
Docket Number SOM-L-00427-05, on behalf of Jenna and
the LLC, against Thurber, individually, Thurber Cappell,
LLC, Michael, and Robin, alleging the following causes of
action against Thurber, individually, and Thurber Cappell: (1)
breach of fiduciary duty; (2) legal malpractice; (3) breach
of contract; (4) breach of warranty; and (5) intentional
interference with contractual relations. The complaint further
alleged (1) breach of fiduciary duty; (2) intentional
interference with contractual relations; and (3) breach of
contract against Michael. As against Robin, the guardian ad
litem, the complaint alleged: (1) breach of fiduciary duty; (2)
intentional interference with contractual relations. Against all
defendants, plaintiffs alleged conspiracy to commit tortious
conduct.

*5  Thereafter, counsel for Jenna filed a motion to disqualify
Thurber from representing Michael in the Somerset County
action. The motion was denied, although Thurber voluntarily
withdrew as counsel and the law firm of Herten, Burstein,
Sheridan, Cevasco, Bottinelli, Litt, Toskos & Harz, L.L.C.
(“Herten Burstein”) substituted in as counsel.

A motion to transfer venue of the Somerset matter to
Bergen County was pending when the within motion was
originally prosecuted. The same has subsequently been
denied. Thurber contended in her moving papers that counsel
for all defendants “will be filing summary judgment motions
in that matter shortly.” This court, however, was advised at
oral argument that a summary judgment motion was filed on
behalf of Michael in the Somerset action on or about June 3,
2005, which motion is currently returnable on July 8, 2005.
A summary judgment motion has apparently been prepared
on behalf of Thurber, which motion is to be filed shortly with
a request the motion have the same return date as Michael's
motion.

Based on the foregoing, Michael contends that the matter
should be stayed, at least until the summary judgment motions
are decided. In support of such assertion, Michael contends
that a stay would facilitate a more efficient and economical
administration of all pending litigation.

 HUD-L-003179-20   01/24/2023 9:47:28 AM   Pg 37 of 55   Trans ID: LCV2023344158 



In re Estate of Calcaterra, Not Reported in A.2d (2005)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5

Jenna opposes the application to stay, contending as follows:
inasmuch as the summary judgment motions have not yet
been filed, the request for a stay until the disposition of the

same is premature. 5  Moreover, the Somerset action involves
different claims and different parties and, therefore, should
proceed independently. Further, this court indicated during its
May 2, 2005 status conference that consolidation would be
unlikely even if venue were transferred to Bergen County.
Additionally, Jenna maintains that a stay would unfairly delay

this matter, which has been pending for several years. 6

Jenna also filed a purported cross-motion to compel the
depositions of Michael, Robin, and Laura to take place within
fifteen days of the order granting relief, and to preclude at trial
the use of any documents or discovery not produced to date.
In support of her cross motion, Jenna contends that Michael
was initially served with a Notice to Take Deposition dated
December 20, 2004 for a deposition on January 11, 2005; the
deposition was thereafter rescheduled for February 2, 2005,
February 9, 2005, and March 17, 2005. To date, Michael
has not appeared for his deposition, and he has not provided
alternate deposition dates. Further, he has not produced the
documents demanded in advance of his deposition.

Likewise, both Robin and Laura were served with subpoenas,
and were requested to contact Rosenblatt so as to schedule
the depositions. They failed to do so, despite repeated follow-
up letters. Laura eventually contacted Rosenblatt, advising
that she and Robin were retaining counsel, and that counsel
would call to schedule the depositions. Gerald J. Monahan,
Esq. (“Monahan”) entered an appearance on their behalf and,
accordingly, Rosenblatt sent him a letter requesting dates for
the depositions. Monahan failed to respond to the letter.

*6  Jenna further requests that, to the extent Michael has
failed to comply with court orders requiring that he produce
discovery, the court preclude any such evidence at trial on the
within matter.

Michael opposes the cross-motion, contending that the same
does not conform to R. 1:6-3 and, therefore, should not
be heard. Specifically, the “cross-motion” seeks to compel
depositions, and to preclude evidence at trial. Such motions
do not relate to the subject matter of Michael's motion to stay.
Furthermore, inasmuch as discovery was stayed by order of
this court dated May 20, 2005 until the return date of the
within motions, it is violative of the stay to bring a motion to
compel discovery or impose sanctions for failure of discovery.

Analysis

Motion to Quash
The court is compelled to start with the proposition that
New Jersey's discovery rules are to be construed liberally

in favor of broad pretrial discovery. See Payton v. New
Jersey Turnpike Authority, 148 N.J. 524, 535 (1997) (citing

Jenkins v. Rainner, 69 N.J. 50, 56 (1976) (“our court
system has long been committed to the view that essential
justice is better achieved when there has been full disclosure
so that the parties are conversant with all available facts.”)
“The discovery rules were designed to eliminate, as far as
possible, concealment and surprise in the trial of lawsuits to
the end that judgments rest upon real merits of the causes and

not upon the skill and maneuvering of counsel.” Abtrax
Pharmaceuticals, Inc. v. Elkins-Sinn, Inc., 139 N.J. 499, 512
(1995). “Parties may obtain discovery regarding any matter,
not privileged, which is relevant to the subject matter involved
in the pending action ...” R. 4:10-2(a).

The rules provide for subpoenas of fact witnesses. R.
4:14-7(b)(1). However, the subpoena power “must be
exercised in good faith and in strict adherence to the rules to

eliminate potential abuses.” Cavallaro v. Jamco Property
Management, 334 N.J.Super. 557, 569 (App.Div.2000). A
subpoena issued on the taking of a deposition will not be
quashed, or the examination thereon limited, on the ground
of irrelevancy, unless the irrelevancy is clear. Appeal of
Pennsylvania R. Co., 34 N.J.Super. 103 (App.Div.1955).

The fact that Lowe is a non-party alone is insufficient to quash
the subpoena. See, Marxe v. Marxe, 233 N.J.Super. 247 (Ch.
Div.1989) (holding that a witness in a matrimonial action was
not immune from service of subpoena duces tecum by virtue
of his non-resident, non-party status).

R.4:10-2(a) requires that a discovery request must be
“reasonably calculated to lead to the discovery of admissible
evidence....” A cursory review of the subpoena in the instant
matter plainly shows it seeks such information.

R.4:10-3 also provides for the issuance of protective orders

and orders to quash subpoenas. 7  The rule states in pertinent
part:
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*7  Upon motion by a party or by the person from
whom discovery is sought, and for good cause shown,
the court may make any order which justice requires to
protect a party or person from annoyance, embarrassment,
oppression, or undue burden or expense, including but not
limited to, one or more of the following:

(a) That the discovery may not be had;

(b) That the discovery may be had only on specified
terms and conditions, including a designation of time;

(c) That the discovery may be had only by a method of
discovery other than that selected by the party seeking
discovery;

(d) That certain matters not be inquired into, or that the
scope of discovery is limited to certain matters;

(e) That discovery be conducted with no one present
except persons designated by the court;

(f) That a deposition after being sealed be opened only
by order of the court;

(g) That a trade secret or other confidential research,
development, or information enclosed in sealed
envelopes to be opened as directed by the court.

The court is satisfied that a balancing of the parties' interests
suggests and requires that the subpoena be quashed as it
relates to Michael's individual financial information. Here,
Jenna seeks discovery, at least in part, of Michael's overall
financial condition. In support of her discovery request, Jenna
boldly contends that the subpoena seeks information and
documentation with respect to the Michael's ownership and
leasing of NYMEX seats, as well as information regarding
what has occurred with respect to those seats since decedent's
death and, therefore, the requested information directly relates
to issues of Michael's possible conflicts of interest with regard
to his trading on the NYMEX and are necessary to determine
if any such conflicts of interest exist.

The within discovery request seeks Michael's personal,
financial information, which request is cloaked by Jenna's
contention that the same is necessary to determine whether
Michael has a conflict of interest with respect to his trading on
the NYMEX. Jenna further contends that this court ruled that
she is entitled to Michael's financial information to determine
whether a conflict of interest exists as to Michael's personal
trading. Clearly, such is not the case. Rather, it is apparent

from the court's oral colloquy that the court recognized a
potential conflict with regard to Michael's appointment as
trustee, in light of his position as remainder beneficiary
of decedent's Trust and, therefore, that he would receive a
portion of the monies not distributed to Jenna annually by
virtue of the trust.

Additionally, the court's order of February 16, 2005 stated
that “[t]he Trustee shall not be required to provide his
personal, financial information, however Jenna is entitled
to information regarding potential conflicts of interest the
Trustee may have with respect to his trading on the NYMEX.”
The purported or potential conflict, however, has never
concretely been brought before the court. Jenna is entitled to
such information, once it is established that potential conflicts
of interest exist with regard to Michael's trading on the
NYMEX and the issue of that conflict is cognizable in this
matter. The court is simply not satisfied, however, at least
at this stage, that Jenna has established that a conflict exists
with regard to Michael's personal trading on the NYMEX or
that the conflict issue is relevant to a request for approval
of a final accounting and, therefore, that Michael's personal
financial information is properly discoverable at this time.
In order to make such a showing, Jenna must first identify
the nature of the conflict, its relation to Michael's personal
financial information, and whether Jenna's entitlement to the
same was waived in light of the 1999 judgment of the court.
Given the sensitive nature of the subpoena served, and this
court's prior recognition of Michael's privacy interest with
regard to his personal financial information, the court will not
recognize the “potential conflict” until such time as the same
is clarified and concretely before the court.

*8  To the extent Jenna contends that, while this matter was
pending before the Honorable Marguerite T. Simon, J.S.C.
(retired), Michael failed to produce information requested in
various discovery demands, such matter had already been
adjudicated, and Jenna's application to enforce litigant's rights
with respect to discovery matters adjudicated and/or resolved
by virtue of the 1999 judgment of the court was already denied
by this court's order dated February 16, 2005.

For the foregoing reasons, Michael's motion to quash is
granted with regard to discovery of his individual financial
information. The subpoena shall be quashed as to requests
three through seven, but not as to one and two. Counsel may
file an additional motion in an effort to establish a conflict
of interest exists, or may exist, such as to warrant further
discovery.
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Motion to Stay
A court's power to grant a stay is “incidental to power
inherent in every court to control the disposition of causes
on its docket with economy of time and effort for itself,

for counsel and for litigants.” Landis v. North America
Co., 299 U.S. 248, 254 (1936); see also Devlin v. National
Broadcasting Co., 47 N.J. 126, 131 (1966) (“The power
to grant a stay is unquestioned”). “The basic applicable
principle is that no stay is to be granted unless no hardship,
prejudice or inconvenience would result to the one against
whom the stay is sought.” Ins. Co. of North America v. Allied
Crude Vegetable Oil Refining, 89 N.J.Super. 518, 542 (Ch.
Div.1965).

“A stay of a proceeding, like many forms of preliminary
injunction, is to be sparingly granted. It is an extraordinary
remedy for which the moving party must demonstrate a clear

entitlement.” Chalom v. Benesh, 234 N.J.Super. 248, 254
(Law Div.1989).

At oral argument, the court inquired of Rosenblatt whether
Jenna would not oppose a request for a stay of the Somerset
County action. At the time this opinion was rendered,
Rosenblatt had not yet had the opportunity to discuss the same
with his client.

Though the court is mindful that the grant of a stay is an
extraordinary remedy, which remedy is sparingly granted,
the court finds that the within matter is one in which a
limited stay is now appropriate and would not be unduly
burdensome to Jenna. Michael now seeks a stay of the
within matter, merely pending the adjudication of dispositive
motions in the Somerset County action. Such motions have
been, or will shortly be filed, and Michael's application is
currently returnable on July 8, 2005. Accordingly, a limited
stay shall be granted, such as to afford the opportunity for the
summary judgment motions in the Somerset County action
to be heard and decided. Further, should Jenna consent to
stay the Somerset County action, and should the same be so
ordered, the court assures counsel this matter shall proceed
with alacrity.

Cross-Motion to Compel Depositions
R. 1:6-3(b) provides, in pertinent part, that “[a] cross-motion
may be filed and served by the responding party together
with that party's opposition to the motion and noticed for the

same return date only if it relates to the subject matter of the
original motion.” (emphasis added). Further, the comments
to R. 1:6-3(b) state:

*9  The evidence intent of this
provision is to avoid the delay in the
disposition of the motion occasioned
by having to afford the movant
the opportunity to respond to a
cross-motion that does not affect the
movant's right to be heard on the relief
sought by the original motion. Thus
if the cross-motion does not relate to
the original motion, it will be subject
to the notice of motion prescriptions
of paragraph (a) and will therefore be
subject to a later return date than the
original motion, unless, of course, the
parties otherwise agree.

Pressler, Current New Jersey Court Rules, Comment R.
1:6-3(b).

The court is not satisfied that plaintiff's cross motion satisfies
the strictures of R. 1:6-3(b). Michael's application seeks an
order staying the within proceedings. By way of her cross
motion, Jenna seeks to compel depositions, and preclude
evidence at trial. The substance of the motion does not relate
to discovery and, therefore, the cross-motion is not properly
before the court.

Parenthetically, the court notes the parties in the within matter
have a history of filing cross-motions which do not relate to
the substance of the initial application. Such is violative of R.
1:6-3(b) and will not be countenanced by this court.

The court, however, in an attempt to avoid the needless
skirmishing that has come before it in recent applications,
hereby directs that counsel advise the court of the scheduled
dates for depositions within ten days of the date of this
opinion. The court expects that such depositions will not
thereafter be adjourned.

For the foregoing reasons, Jenna's cross-motion is denied.

Counsel for plaintiffs shall prepare and submit the appropriate
order pursuant to the five-day rule.
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Footnotes

1 Jenna reached the age of majority on May 23, 2002.

2 On April 7, 1995, decedent, by and through his attorney, filed a complaint for divorce from Donna. Thereafter,
on April 28, 1995, decedent withdrew his complaint because of illness. Apparently, however, the couple never
reconciled.

3 Jenna's articulated purpose of obtaining the commission and deposing Lowe was to obtain information with
regard to whether Michael placed himself in a conflict of interest position during the administration of the
Estate and Trusts, and whether this conflict of interest contributed to, or was a direct cause of, a breach of
his fiduciary duty. Thurber contends that she was unaware of said purpose at the time her client consented
to the commission.

4 Whether this issue is properly cognizable in this action seeking approval of a final accounting is specifically
not decided herein.

5 Inasmuch as the summary judgment motions have been, or will shortly be filed, such argument is moot and
shall not be addressed by the court.

6 More accurately, the court notes that this case has a long history of litigation. In June 1996, Donna
commenced litigation to determine ownership of the NYMEX seats, which was adjudicated by Judge Simon
in 1999. On October 15, 1999, Donna filed a verified complaint seeking various relief, including an order
removing Michael as Executor and Trustee of the Estate. On June 12, 2001, Donna filed a verified complaint
and order to show cause on behalf of Jenna, seeking to compel an accounting, for distributions, and,
additionally, to remove Michael as Executor and Trustee of the Estate. In October 2003, Michael filed an
order to show cause and verified complaint to settle the Executor and Trustee's accounts, which included a
formal accounting of the Estate and Trust.

7 Motion to quash deposition subpoena is considered equivalent of motion for protective order. Kerr v. Able
Sanitary & Env. Services, Inc., 295 N.J. Super. 147 (App.Div.1996).

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM OPINION

James C. Cacheris, UNITED STATES DISTRICT COURT
JUDGE

*1  This matter is before the Court on Plaintiff
Northrop Grumman Technical Services, Inc.'s (“Plaintiff”, or
“Northrop Grumman”) Emergency Motion to Stay Execution
of Remand Order Pending Appeal (“Motion to Stay Pending
Appeal”) [Dkt. 73], and Motion for Leave to Take Certain
Depositions (“Motion to Depose”) [Dkt. 89]. Defendant
DynCorp International, LLC (“Defendant” or “DynCorp”)
has also filed an Emergency Motion for Clarification of
District Court Jurisdiction Over Discovery (“Motion to
Clarify Discovery”) [Dkt. 81]. For the reasons set forth
below, the Court grants Plaintiff's motion and clarifies that no
discovery should proceed under the jurisdiction of this Court
during the pendency of Plaintiff's appeal.

I. Background

The Court assumes familiarity with the underlying facts of the
case as described in the two previous memorandum opinions
in this matter. (See Mem. Op. of June 6, 2016 [Dkt. 68],
1-8; Mem. Op. of June 7, 2016 [Dkt. 69], 2.) Accordingly,
only those facts directly relevant to the motions at hand
are recounted here. On June 2, 2016, this Court granted
Defendant's Motion to Remand and ordered that this case be
remanded back to Circuit Court for Fairfax County. (Order
of June 2, 2016 (“Remand Order”) [Dkt. 58].) Before the
Clerk of Court could execute the Remand Order, Plaintiff
filed an Emergency Motion to Stay Remand seeking an
automatic 14-day stay of execution on the Court's Remand
Order pursuant to Federal Rule of Civil Procedure 62(a). The
Court granted that motion and entered an order confirming
a 14-day automatic stay on the execution of its Remand
Order on June 7, 2016. On June 8, 2016, Plaintiff filed the
instant Motion to Stay Pending Appeal and filed a separate
motion to set an expedited briefing schedule on the motion
to stay. On June 9, 2016, the Court entered an order setting
an accelerated briefing schedule on Plaintiff's Motion to
Stay Pending Appeal. On June 14, 2016, Defendant filed
its Memorandum in Opposition to Plaintiff's Motion to Stay
Pending Appeal [Dkt. 87]. Plaintiff filed its Reply Brief [Dkt.
92] on June 15, 2016. Oral argument was heard on June 16,
2016, and the motion is now ripe for decision.

Meanwhile, on June 10, 2016, Defendant filed its Motion
to Clarify Discovery. In that motion, Defendant asks the
Court to clarify that discovery should not proceed in federal
court until Plaintiff's appeal of the Remand Order is resolved.
Defendant's Motion to Clarify Discovery was motivated by
Plaintiff's declared interest in deposing five third party, U.S.
Army witnesses who worked in some way on the underlying
contract between Northrop Grumman and the Government
(collectively, the “Army Witnesses”). (Def.'s Mem. in Supp.
of Mot. to Clarify Discovery [Dkt. 82], 3.) Defendant noticed
the Motion to Clarify Discovery for a hearing on June
16, 2016, the same day the Court was scheduled to hear
Plaintiff's Motion to Stay Pending Appeal. Plaintiff filed
its Memorandum in Opposition to Defendant's Motion to
Clarify Discovery [Dkt. 90] on June 15, 2016. Along with
its Memorandum in Opposition, Plaintiff filed its Motion to
Depose. In its Motion to Depose, Plaintiff asks the court
to order the deposition of the Army Witnesses pursuant to
Federal Rule of Civil Procedure 27(b). Defendant did not
file any written opposition to Plaintiff's Motion to Depose,
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but the Motion to Depose was addressed at oral argument on
June 16, 2016, and Defendant's grounds for opposition were
substantially set forth in its Memorandum in Support of its
Motion to Clarify Discovery. Accordingly, these discovery
related motions are now ripe for decision as well.

II. Legal Standard

A. Stay Pending Appeal
*2  “A stay is considered ‘extraordinary relief’ for which the

moving party bears a ‘heavy burden.’ ” Larios v. Cox, 305
F. Supp. 2d 1335, 1336 (N.D. Ga. 2004)(quoting Winston-
Salem/Forsyth Cty. Bd. Of Educ. v. Scott, 404 U.S. 1221,
1231 (1971)). When evaluating a motion to stay pending
appeal, courts consider four factors: “(1) whether the stay
applicant has made a strong showing that he is likely to
succeed on the merits; (2) whether the applicant will be
irreparably injured absent a stay, (3) whether issuance of the
stay will substantially injure the other parties interested in the

proceeding; and (4) where the public interest lies.” Nken
v. Holder, 556 U.S. 418, 434 (2009). However, “[s]ince
the traditional stay factors contemplated individualized
judgments in each case, the formula cannot be reduced to a

set of rigid rules.” Hilton v. Braunskill, 481 U.S. 770, 777
(1987). The Court will address each of the aforementioned
four factors in turn.

B. Depositions Pending Appeal of Remand
Upon removal from state court, “[a]ll injunctions, orders, and
other proceedings had in such action prior to its removal shall
remain in full force and effect until dissolved or modified by
the district court.” 28 U.S.C. § 1450. However, the filing of
a notice of appeal “is an event of jurisdictional significance
—it confers jurisdiction on the court of appeals and divests
the district court of its control over those aspects of the case

involved in the appeal.” Griggs v. Provident Consumer
Discount Co., 459 U.S. 56, 58 (1982).

Federal Rule of Civil Procedure 27(b)(1) provides that “[t]he
court where a judgment has been rendered may, if an appeal
has been taken or may still be taken, permit a party to depose
witnesses to perpetuate their testimony for use in the event
of further proceedings in that court.” The district court can
order a deposition “[i]f the court finds that perpetuating the
testimony may prevent a failure or delay of justice.” Fed. R.
Civ. P. 27(b)(3).

III. Analysis

A. Motion for Stay Pending Appeal
The Court will address each of the aforementioned four
factors described in Nken v. Holder in turn.

1. Likelihood of Success on Appeal

In assessing the likelihood of success on appeal, the “standard
does not require the trial court to change its mind or conclude
that its determination on the merits was erroneous. Rather, the
court must determine whether there is a strong likelihood that
the issues presented on appeal could be rationally resolved

in favor of the party seeking the stay.” United States v.
Fourteen Various Firearms, 897 F. Supp. 271, 273 (E.D. Va.
1995)(internal citations omitted)(emphasis added).

In order for Plaintiff to succeed with its appeal of the Remand
Order, the Fourth Circuit must reverse this Court's holding
on each of the four independently sufficient grounds for
remand laid out in the Memorandum Opinion of June 7, 2016.
These are: (1) that Plaintiff has failed to raise a colorable
federal defense; (2) that there was no causal connection
between Plaintiff's actions forming the basis of Defendant's
Counterclaims and the asserted federal authority; (3) that
Plaintiff's notice of removal was not timely; and (4) that
Plaintiff had waived its right to remove through its conduct
in state court. (Mem. Op. June 7, 2016.) Additionally, if the
Fourth Circuit overturns each of those four independently
adequate grounds for removal on which the Remand Order
rests, the Fourth Circuit will then have to address the question

of removability by the original plaintiff under 28 U.S.C.
§ 1442, an issue of first impression on which this Court
withheld judgment as it was unnecessary to decide at the time.

Each of the four grounds described in the Memorandum
Opinion of June 7, 2016, would be independently sufficient to
support remand, but several of them are interconnected, as the
Court recognized in its Memorandum Opinion. The Court's
holdings on waiver by conduct and timeliness of removal, for
example, are both premised largely on the Court's holding that
Plaintiff received “unequivocally clear and certain notice that
the case was removable,” if removable at all, when Defendant
filed its Counterclaims rather than when Plaintiff filed its
Claim for Contract Interpretation. (See Mem. Op. of June 6,
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2016 [Dkt. 68], at 24-28 (quoting US Airways, Inc. v. PMA
Capital Ins. Co., 340 F. Supp. 2d 699, 704 (E.D. Va. 2004)).

*3  The Court recognizes that the issues in this case are
on the fringes of the existing jurisprudence interpreting the

requirements of 28 U.S.C. § 1442 and 28 U.S.C. § 1446.
Plaintiff's proposed federal defense of ripeness pending a

Contract Disputes Act claim is novel in the context of §
1442 removal by a government contractor in a suit against

its subcontractor. 1  Likewise, the Fourth Circuit is yet to
address the issue of how strictly the causal nexus requirement

should be applied in light of the 2011 amendments to 28
U.S.C. § 1442. Other circuits have split on how intimately the
actions giving rise to the claims at issue must be related to
government direction to satisfy the causal nexus requirement.

See Ruppel v. CBS Corp., 701 F.3d 1176, 1181 (7th Cir.
2012)(actions giving rise to claims need not be taken at
specific government direction to satisfy causal nexus). But see

Bartel v. Alcoa S.S. Co., 805 F.3d 169, 172-74 (5th Cir.
2015)(removing party must show that actions taken pursuant
to Government's direction or control caused the other party's
specific injuries).

No court of appeals has yet addressed the issue of

removability by the original plaintiff under § 1442. As
a true issue of first impression, “[t]his [first] factor weighs
in favor of granting a stay because clear precedent from
the Court of Appeals does not dictate the outcome of the

substantive issue.” Fourteen Various Firearms, 897 F.
Supp. at 273.

For the reasons described in its previous Memorandum
Opinion, the court does not believe that Plaintiff will be able
to succeed on these issues. Additionally, the fact that each
of the four grounds listed above provides an independent
and adequate basis for remand weighs against the likelihood
of the Plaintiff succeeding on appeal. However, this case
raises a number of complex questions and novel legal theories
which the Fourth Circuit has yet to evaluate, and the case
has potentially large downstream precedential consequences.
Accordingly, the Court finds that there is a “substantial case
on the merits” and “if the other factors militate in favor of a
stay, the court may issue one.” Project Vote/Voting for Am.,
Inc. v. Long, 275 F.R.D. 473, 474 (E.D. Va. 2011).

2. Irreparable Harm to Plaintiff

The harm to Plaintiff if this Court declines to issue a stay
pending appeal would be immediate and potentially severe.
Several other courts have recognized that where the pending
appeal addresses remand of a case initially removed pursuant

to 28 U.S.C. § 1442, a stay is appropriate to prevent
rendering the statutory right to appeal “hollow.” See, e.g.,

Ind. State Dist. Council of Laborers & Hod Carriers
Pension Fund v. Renal Care Grp., Inc., No. Civ. 3:05-0451,
2005 WL 2237598, at *1 (M.D. Tenn. Sept. 12, 2005)(if
stay is denied, “the case is actually remanded, and the state
court proceeds to move it forward,” then the appellate right
would be an empty one.”); Raskas v. Johnson & Johnson,
No. 4:12cv2174 JCH, 2013 WL 1818133, at *1 (E.D. Mo.
Apr. 29, 2013)(“To hold that a district court lacks the limited
jurisdiction to stay its remand order in a [§ 1443 class action
fairness removal] case would render the statutory right to
appeal [a § 1443] remand order hollow.”); Vision Bank v.
Bama Bayou, LLC, No. 11-0568-KD-M, 2012 WL 1592985,
at *2 (S.D. Ala. May 7, 2012)(“Once the FDIC appealed [the
remand order], a stay order should have been issued. To do
otherwise would make the right of appeal nugatory.”)

*4  If this order is not stayed, Plaintiff and Defendant will
also both face the burden of having to simultaneously litigate
the appeal before the Fourth Circuit and the underlying case
in state court. District courts have been sensitive to concerns
about forcing parties to litigate in two forums simultaneously

when granting stays pending appeal. See, e.g., Pagliara
v. Fed. Home Loan Mortg. Corp., No. 1:16-cv-337, 2016
WL 2343921, at *3 (E.D. Va. May 4, 2016)(granting stay
where movant faced “potential hardship of duplicative and
inconsistent discovery obligations” from separate courts);
Dalton v. Walgreen Co., No. 4:13cv603, 2013 WL 2367837, at
*2 (E.D. Mo. May 29, 2013)(granting stay to prevent having
to litigate in state court while prosecuting federal appeal).

As an intervening state court judgment or order could render
the appeal meaningless and because parties will have to
simultaneously litigate this case in state court and before the
Fourth Circuit if no stay is issued, Plaintiff faces severe and
irreparable harm if no stay is issued. Accordingly, this factor
weighs strongly in favor of granting a stay pending appeal.
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3. Injury to Defendant

The primary potential injury to Defendant if a stay is issued
is the potential loss of its July 25, 2016 trial date in state
court, and the ensuing delay in having its case tried. This
Court is sensitive to Plaintiff's concerns regarding the speedy
conclusion of this case and the fact that the amount at issue
in its counterclaims, $40 million, is not a trifle. However,
Plaintiff is incorrect when they say that a stay pending appeal
would constitute an “indefinite” postponement of its state law
claims against Northrop Grumman.

A stay pending appeal is just what it says it is, a stay until the
presently pending appeal is resolved by the Fourth Circuit,
at which point the case will either be remanded back to state
court or taken back up by this Court for further proceedings
consistent with the Fourth Circuit's ruling. While Defendant
would undeniably suffer from a potential delay if a stay is
issued, a stay would not permanently deprive Defendant of
access to state court. If no stay is issued, Plaintiff faces a real
chance that its right to meaningful appeal will be permanently
destroyed by an intervening state court judgment.

Further, the Court notes that Virginia Code § 8.01-382
provides for prejudgment interest on awards where
appropriate. Thus, Defendant can be compensated for any
harm it suffers as a result of this stay in the form of
prejudgment interest. Finally, issuing a stay would actually
save Defendant, as well as Plaintiff, the burden of having to
simultaneously litigate this case as a trial in state court and an
appellate proceeding before the Fourth Circuit.

Because the harm felt by Defendant as a result of a stay
would be temporary, and would at most result in a later trial
date in state court, it pales in comparison to the potential
harm Plaintiff would suffer if no stay is issued. Accordingly,
while this factor weighs slightly against issuing a stay pending
appeal, it is easily overwhelmed by the preceding factor.

4. The Public Interest

This Court is keenly aware that “[p]ublic policy dictates

the timely conclusion of legal disputes.” Desktop Images,
Inc. v. Ames, 930 F. Supp. 1450, 1452 (D. Colo. 1996).
However, in this context, the background public interest in
swift resolution of legal disputes is overshadowed by the

rat's nest of comity and federalism issues which would arise
should the Fourth Circuit decide that the Remand Order
was improvidently granted and the state court had entered
rulings or judgments in the interim period. The Fourth Circuit

explicitly recognized this as a “difficult issue” in Bryan v.
BellSouth Communications, Inc., 492 F.3d 231, 240-42 (4th
Cir. 2007). In light of the potential for nightmarish procedural
complications arising from parallel proceedings in state and
federal court, the Court finds that the public interest weighs
in favor of a stay in this case.

*5  Accordingly, the Court grants Plaintiff's Emergency
Motion to Stay Execution of Remand Pending Appeal and
stays the Remand Order pending resolution of Plaintiff's
appeal because Plaintiff raises a substantial case with several
novel legal issues, the balance of equities weighs in favor of
granting the stay, and the public interest lies in granting the
stay.

5. Supersedeas Bond

Defendant argues that any stay must be conditioned on the
posting of a supersedeas bond by Plaintiff in the amount of
$40 million. However, the Fourth Circuit has clearly stated
that “the posting of a supersedeas bond may only stay a

monetary judgment pending an appeal.” Solis v. Malkani,
638 F.3d 269, 275 (4th Cir. 2011). Where the court issues
“an order to do, rather than an order to pay,...the rationale as

well as the text of Rule 62(d) is applicable.” Illinois Bell
Tel. Co. v. WorldCom Techs., Inc., 157 F.3d 500, 502 (7th
Cir. 1998). Defendant cites to this Court's previous decision

in E.I. Dupont de Nemours and Co. v. Kolon Industries,
Inc., No. 3:09cv58, 2012 WL 1202485 (E.D. Va. April 10,
2012) as support for its position that posting a supersedeas
bond is necessary if Plaintiff is granted a stay pending
appeal. However, E.I. DuPont is easily distinguishable. In E.I.
Dupont, the order being appealed was a monetary judgment
for over $900 million, not an order remanding the action

to state court. 2012 WL 1202485, at *2. Additionally,
in E.I. Dupont, the Court only imposed a supersedeas bond
after concluding that the appellant was not entitled to a stay
pending appeal on terms other than a full supersedeas bond.
Id. However, the Court went out of its way to clarify that Rule
62 “leaves unimpaired a district court's inherent, discretionary
power to stay judgments pending appeal on terms other than
a full supersedeas bond.” Id.

 HUD-L-003179-20   01/24/2023 9:47:28 AM   Pg 46 of 55   Trans ID: LCV2023344158 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000040&cite=VASTS8.01-382&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Idedf3f62565211d997e0acd5cbb90d3f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=2b2e239499f943d2bb625b4bb6abff4f&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996165454&pubNum=0000345&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=RP&fi=co_pp_sp_345_1452&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1452 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996165454&pubNum=0000345&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=RP&fi=co_pp_sp_345_1452&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1452 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I33f83a21295f11dc962ef0ed15906072&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=2b2e239499f943d2bb625b4bb6abff4f&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012607894&pubNum=0000506&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=RP&fi=co_pp_sp_506_240&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_240 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012607894&pubNum=0000506&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=RP&fi=co_pp_sp_506_240&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_240 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012607894&pubNum=0000506&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=RP&fi=co_pp_sp_506_240&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_240 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I599e23a0312211e0852cd4369a8093f1&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=2b2e239499f943d2bb625b4bb6abff4f&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024534509&pubNum=0000506&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=RP&fi=co_pp_sp_506_275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_275 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024534509&pubNum=0000506&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=RP&fi=co_pp_sp_506_275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_275 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR62&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I363ad1ab947111d9a707f4371c9c34f0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=2b2e239499f943d2bb625b4bb6abff4f&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998196836&pubNum=0000506&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=RP&fi=co_pp_sp_506_502&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_502 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998196836&pubNum=0000506&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=RP&fi=co_pp_sp_506_502&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_502 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998196836&pubNum=0000506&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=RP&fi=co_pp_sp_506_502&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_502 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I10684ffe844f11e1be29b2facdefeebe&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=2b2e239499f943d2bb625b4bb6abff4f&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027485219&pubNum=0000999&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027485219&pubNum=0000999&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027485219&pubNum=0000999&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I10684ffe844f11e1be29b2facdefeebe&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=2b2e239499f943d2bb625b4bb6abff4f&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027485219&pubNum=0000999&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR62&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR62&originatingDoc=I8c5e7380345a11e6a6699ce8baa114cf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 


Northrop Grumman Technical Services, Inc. v. DynCorp..., Not Reported in Fed....
2016 WL 3346349

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5

In light of the limited applicability of Rule 62(d) to monetary
judgments and the Court's holding above awarding Plaintiff a
stay pending appeal under this Court's inherent, discretionary
power to stay the Remand Order, it is clear that Plaintiff need
not post a supersedeas bond as a condition to issuance of a
stay of the Remand Order pending appeal.

B. Motions to Clarify Jurisdiction over Discovery and to
Depose

Defendant has filed a motion seeking “clarification that the
Court does not have jurisdiction over discovery in this case
while execution of the Remand Order is stayed and pending
a decision from the Court of Appeals for the Fourth Circuit,
without a scheduling order, and without risk of legal waiver
by DI, including the Army depositions Northrop unilaterally
noticed under this District Court's case caption, and other
relief as this Court deems proper.” (Def.'s Mem. in Sup.
Of Mot. to Clarify Discovery [Dkt. 82], 11.) The only way
the Court can make sense of this motion is as a motion
seeking clarification that while the Remand Order is on
appeal, discovery is stayed in this Court along with execution
of the Remand Order.

As a general matter, “the filing of a notice of appeal is an
event of jurisdictional significance – it confers jurisdiction
on the court of appeals and divests the district court of its
control over those aspects of the case involved in the appeal.”

Griggs, 459 U.S. at 58. The Fourth Circuit has recognized
two limited exceptions to this general rule; district courts
retain jurisdiction “to take subsequent action on matters that
are collateral to appeal, or to take action that aids the appellate

process.” Doe v. Public Citizen, 749 F.3d 246, 258 (4th

Cir. 2014)(citing Langham-Hill Petroleum Inc. v. S. Fuels

Co., 813 F.2d 1327, 1330-31 (4th Cir. 2987); Grand Jury
Proceedings Under Seal v. United States, 947 F.2d 1188,
1190 (4th Cir. 1991)). “[T]hese exceptions are confined to a
narrow class of actions that promote judicial efficiency and
facilitate the division of labor between trial and appellate

courts.” Id.; see, e.g., Lytle v. Griffith, 240 F.3d 404, 407
n.2 (4th Cir. 2001)(clarification of an imprecisely worded
injunction “aided in th[e] appeal by relieving [the court] from
considering the substance of an issue begotten merely from

imprecise wording”); Fobian v. Storage Tech. Corp., 164
F.3d 887, 890 (4th Cir. 1999)(the district court is authorized,
under the in-aid-of appeal exception, to entertain a Rule

60(b) motion which could moot the appeal); Grand Jury
Proceedings Under Seal, 947 F.2d at 1190 (the district court
retained jurisdiction to memorialize its oral opinions in the
days after a decision was rendered).

*6  Plaintiff does not argue that the five depositions now at

issue would be an action “in aid of appeal.” 2  Rather, Plaintiff
argues that the only issue on appeal is this Court's Remand
Order, and that discovery is a collateral issue. However, this
position is contradicted by the Fourth Circuit's holding in

Levin v. Alms and Associates, Inc., 634 F.3d 260 (4th Cir.
2011). In Levin, the Fourth Circuit held that when a party
appealed a holding by the district court that the claims before
it were not subject to mandatory arbitration pursuant to 9
U.S.C. § 16(a)(1)(A), the district court should suspend any

discovery pending appeal. 634 F.3d at 264. The Fourth
Circuit reached this conclusion because “ ‘[w]hether the case
should be litigated in the district court is not an issue collateral
to the question presented by appeal [of a denial of arbitration]
under § 16(a)(1)(A)...[I]t is the mirror image of the question
presented on appeal,’ ” and “[d]iscovery is a vital part of
the litigation process and permitting discovery constitutes the
continuation of the litigation, over which the district court

lacks jurisdiction.” Id. at 263-64 (quoting Bradford-
Scott Data Corp. v. Physician Computer Network, 128 F.3d
504, 505 (7th Cir. 1997)). As in the case of an appeal of an
order denying mandatory arbitration, the underlying claims
are necessarily involved in the appeal of an order remanding
a case to state court because the question being addressed is
whether the case should be litigated in the district court. Here,
as in the case of an arbitrability appeal, the court is concerned
with avoiding the potential for simultaneous or subsequent
duplicative proceedings in two separate forums. Accordingly,
under Griggs and Levin, the Court must suspend discovery

“until the court of appeals renders a decision.” Levin, 634

F.3d at 264 (quoting Bradford-Scott, 128 F.3d at 506).

The Court wishes to clarify that nothing in the above analysis
should be interpreted as giving any direction to, providing
any comment on, or addressing in any way any state court
actions or orders. The Court reiterates that until its Remand
Order is executed, the case has not actually been remanded
to state court. The notice of appeal has transferred the district
court's jurisdiction over the case to the Court of Appeals for
the Fourth Circuit. This Court holds the Circuit Court for
Fairfax County in the highest regard, and will not presume
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to tell that court how it should act during the pendency of
this appeal, or how it should act when the pending appeal is
resolved and the Remand Order is either executed or reversed.

*7  As a fallback position, Plaintiff has filed a motion seeking
an order granting it leave to take the five depositions at
issue pursuant to Federal Rule of Civil Procedure 27(b).
Federal Rule of Civil Procedure 27(b)(1) provides that “[t]he
court where a judgment has been rendered may, if an appeal
has been taken or may still be taken, permit a party to
depose witnesses to perpetuate their testimony for use in the
event of further proceedings in that court.” The court can
order a deposition “[i]f the court finds that perpetuating the
testimony may prevent a failure or delay of justice.” Fed.
R. Civ. P. 27(b)(3). Federal Rule of Civil Procedure 27(b)
(1) “is not a substitute for discovery.” Walling v. Holman,
No. 84 Civ. 2180, 1987 WL 13126, at *1 (S.D.N.Y. June 24,
1987). Depositions under Rule 27(b) are available “in special
circumstances to preserve testimony which could otherwise

be lost.” Ash v. Cort, 512 F.2d 909, 912 (3d Cir. 1975).

Plaintiff first argues that the testimony of the Army
Witnesses it seeks may be lost if they cannot depose them
at this stage because of unspecified potential issues with
supposedly “onerous Touhy regulations.” (Pl.'s Consol. Mem.
at 13.) However, Plaintiff has apparently managed to secure
five Army Officers for depositions despite the supposedly

devastating effects of United States ex rel. Touhy v. Ragen,
340 U.S. 462 (1951), and it has shown no reason why it
would not be able to do so again after the Fourth Circuit
rules on its appeal. The best Plaintiff can come up with is
that “there is no guarantee Northrop Grumman will be able to
depose the Army witnesses prior to trial...particularly if Army
officials decline to sit voluntarily for rescheduled depositions
in advance of trial.” (Id.) Northrop Grumman's lack of a
“guarantee” that the Army Witnesses will not be available
does not constitute “special circumstances” warranting a Rule
27(b) deposition. There is never a guarantee that witnesses

will be available for later proceedings after resolution of the
appeal. Even the halest, most cooperative witness may be
suddenly struck down or rendered incapable of testifying
while an appeal is pending. There simply are no guarantees
in life.

In the absence of some specific showing that these witnesses
are particularly likely to become unavailable, a Rule 27(b)
deposition is not warranted. Ash, 512 F.3d at 913. Here,
the fact that Plaintiff has been able to secure five Army
Officers for depositions despite the supposedly “onerous
Touhy regulations” strongly suggests that they will be able
to secure their testimony again after the Fourth Circuit
rules on Plaintiff's appeal. Plaintiff is simply attempting to
use Rule 27(b) as a substitute for its previously planned
discovery, which this Court has just held is stayed pending
Plaintiff's appeal. This is an improper usage of Rule 27(b),
and accordingly the Court denies Plaintiff's Motion for Leave
to Depose.

IV. Conclusion

For the foregoing reasons, Plaintiff's Emergency Motion to
Stay Execution of Remand Pending Appeal will be granted,
and the Clerk of Court will be directed to refrain from
executing this Court's Order of June 2, 2016 remanding this
case back to the Circuit Court for Fairfax County until such
time as Plaintiff's appeal of that Order is resolved.

Additionally, the Court denies Plaintiff's Motion to Depose
and directs that any and all discovery conducted pursuant to
the jurisdiction of this Court is stayed pending the resolution
of Plaintiff's appeal. An appropriate order will issue.

All Citations

Not Reported in Fed. Supp., 2016 WL 3346349

Footnotes

1 Plaintiff correctly points out that the Fourth Circuit has held in Jamison v. Wiley, 14 F.3d 222, 239 (4th

Cir. 1994) that the jurisdictional defense of sovereign immunity can provide the basis for § 1442 removal.
While sovereign immunity is jurisdictional in nature, it is different in character from ripeness. Sovereign
immunity, where it is has not been waived, provides a bar on the claim being litigated no matter when the claim
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is brought, whereas ripeness merely “concerns the appropriate timing of judicial intervention.” Cooksey
v. Futrell, 721 F.3d 226, 240 (4th Cir. 2013). A case which was once unripe can later become ripe, and vice-

versa. See Blanchette v. Conn. Gen. Ins. Corps., 419 U.S. 102, 140 (1974); Schwob v. Standard Ins.
Co., 37 Fed.Appx. 465, 470 (10th Cir. 2002). Additionally, removal due to an asserted sovereign immunity
defense raises none of the gamesmanship or forum shopping concerns created by Plaintiff's theory of self-
induced un-ripeness as a removable defense. It is clear that ensuring the availability of a federal sovereign

immunity defense lies at the very heart of “federal officer removal” pursuant to § 1442. It is not as clear

that § 1442 should apply to a temporary jurisdictional issue which can be created by one of the party's
own filings. The obvious potential for abuse under that latter scenario is troubling.

2 Plaintiff contends that the deposition of these individuals is crucial to their case at trial. The Court wonders,
however, how crucial their testimony can be when, after extensive discovery in state court, Plaintiff seeks
26 additional depositions at this late stage. The Court does not believe that this straightforward case merits
that truly extraordinary number of depositions.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, D. Maryland.

CITY OF ANNAPOLIS, MARYLAND, Plaintiff,

v.

BP P.L.C., et al., Defendants.

Civil Action No. ELH-21-772
|

Signed 05/19/2021

Attorneys and Law Firms

David Michael Lyles, Joel A. Braithwaite, City of Annapolis,
Office of Law, Annapolis, MD, Martin D. Quinones, Pro Hac
Vice, Matthew K. Edling, Victor M. Sher, Sher Edling LLP,
San Francisco, CA, for Plaintiff.

Jaime Walker Luse, John Bucher Isbister, Tydings and
Rosenberg LLP, Baltimore, MD, Diana E. Reiter, Nancy G
Milburn, Pro Hac Vice, Arnold and Porter Kaye Scholer LLP,
New York, NY, John D. Lombardo, Jonathan W. Hughes,
Matthew T. Heartney, Pro Hac Vice, Arnold and Porter Kaye
Scholer LLP, Los Angeles, CA, for Defendants BP P.L.C., BP
America Inc., BP Products North America Inc.

Alison Cate Schurick, Kyle S Kushner, Tonya Kelly Cronin,
Baker Donelson, Bearman, Caldwell & Berkowitz, PC,
Baltimore, MD, for Defendants Chevron Corp., Chevron
U.S.A. Inc.

Craig A. Thompson, Venable LLP, Baltimore, MD, Caitlin
Grusauskas, Pro Hac Vice, Daniel J. Toal, Pro Hac Vice,
Theodore V. Wells, Jr., Pro Hac Vice, Yahonnes Cleary,
Pro Hac Vice, Paul Weiss Rifkind Wharton and Garrison
LLP, New York, NY, for Defendants Exxon Mobil Corp.,
Exxonmobil Oil Corporation.

James M Webster, III, Daniel S. Severson, Pro Hac Vice,
David C. Frederick, Pro Hac Vice, Grace W. Knofczynski,
Pro Hac Vice, Kellogg, Hansen, Todd, Figel & Frederick,
P.L.L.C., Washington, DC, for Defendants Royal Dutch Shell
PLC, Shell Oil Company.

Lisa S. Meyer, Pro Hac Vice, Nathan P. Eimer, Pro Hac
Vice, Pamela R. Hanebutt, Pro Hac Vice, Eimer Stahl LLP,
Chicago, IL, Robert E. Dunn, Pro Hac Vice, Eimer Stahl
LLP, San Jose, CA, Warren N. Weaver, Whiteford Taylor and

Preston LLP, Baltimore, MD, for Defendant Citgo Petroleum
Corp.

David B. Hamilton, Hillary Victoria Colonna, Sarah E.
Meyer, Womble Bond Dickinson (US) LLP, Baltimore, MD,
James Christian Word, Latham & Watkins LLP, Washington,
DC, Daniel R. Brody, Pro Hac Vice, Jameson R. Jones, Pro
Hac Vice, Sean C. Grimsley, Pro Hac Vice, Bartlit Beck LLP,
Denver, CO, Katherine Ann Rouse, Pro Hac Vice, Margaret
A. Tough, Pro Hac Vice, Steven M. Bauer, Pro Hac Vice,
Latham and Watkins LLP, San Francisco, CA, for Defendants
ConocoPhillips, ConocoPhillips Company.

James Christian Word, Latham & Watkins LLP, Washington,
DC, Katherine Ann Rouse, Pro Hac Vice, Margaret A. Tough,
Pro Hac Vice, Steven M. Bauer, Pro Hac Vice, Latham and
Watkins LLP, San Francisco, CA, for Defendants Phillips 66,
Phillips 66 Company.

Perie Reiko Koyama, Hunton Andrews Kurth LLP,
Washington, DC, Ann Marie Mortimer, Pro Hac Vice, Hunton
Andrews Kurth LLP, Los Angeles, CA, Shannon S. Broome,
Pro Hac Vice, Hunton Andrews Kurth LLP, San Francisco,
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LLP, New York, NY, for Defendants Marathon Petroleum
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MEMORANDUM

Ellen L. Hollander, United States District Judge

*1  On February 22, 2021, the City of Annapolis
(“Annapolis” or the “City”) filed suit in the Circuit Court
for Anne Arundel County against twenty-six multinational
fossil fuel companies and a trade association. ECF 17
(the “Complaint”). The City alleges that defendants have
“promoted and profited from ... the extraction, production,
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and consumption of oil, coal, and natural gas,” and that their
conduct has “substantially contributed to a wide range of
dire climate-related effects ....” Id. ¶ 2. According to the
City, defendants engaged in such activities while concealing
the known environmental consequences. Id. ¶ 1. As a result
of such conduct, the City claims that it has experienced,
and will continue to suffer, “devastating adverse impacts,”
including continued sea-level rise. Id. ¶ 10. Seeking damages,
Annapolis asserts six claims founded on Maryland law. Id. ¶¶
150-65.

Defendants removed the suit to this Court. ECF 1. They
advance five grounds for subject matter jurisdiction. Id. at

16. 1

Now pending is defendants' motion for a stay of proceedings
(ECF 80), supported by a memorandum of law. ECF 80-1
(collectively, the Motion). Defendants argue that a stay is
warranted pending the issuance of decisions by the Supreme
Court and the Fourth Circuit in a closely related case that
originated in this Court. See Mayor and City Council of
Baltimore v. BP P.L.C., et al., ELH-18-2357 (“Baltimore
Case” or “Baltimore I”). Plaintiff opposes the Motion. ECF
117. Defendants replied. ECF 119.

After briefing on the Motion was completed, the Supreme
Court issued a decision in the Baltimore Case, as discussed,

infra. See BP P.L.C. v. Mayor & City Council of Baltimore,
––– U.S. ––––, 141 S.Ct. 1532, ––– L.Ed.2d ––––, 2021 WL

1951777, No. 19-1189 (U.S. May 17, 2021) (“ Baltimore
III”).

No hearing is necessary to resolve the Motion. See Local Rule
105.6. For the reasons that follow, I shall grant the Motion.

I. Background

The main features of the Baltimore Case, at its inception,
are strikingly similar to those of this case. In 2018, the City
of Baltimore brought a climate change suit in State court
against twenty-six corporate defendants active in fossil fuel
industries, asserting only State law claims. See Baltimore
Case, ECF 42. The defendants in the Baltimore Case removed
the suit, invoking multiple grounds for removal. See id., ECF
1. Several of the defendants in this case are also defendants in
the Baltimore Case. And, several of the grounds for removal
asserted by defendants here are the same as those asserted in

the Baltimore Case. In addition, counsel for Annapolis also
represents the City of Baltimore.

One of the jurisdictional claims advanced in both suits is that
removal was proper pursuant to the so-called federal officer

removal statute, found in 28 U.S.C. § 1442(a)(1). ECF 1
at 7; see Baltimore Case, ECF 1 at 17. That statute permits
removal of any action against “any officer (or any person
acting under that officer) of the United States or of any agency
thereof, in an official or individual capacity, for or relating to
any act under color of such office ....”

*2  The plaintiffs in the Baltimore Case moved to remand the
suit to State court. I considered and rejected all of defendants'
jurisdictional claims and granted the motion to remand. See

Baltimore I, 388 F. Supp. 3d 538, 547 (D. Md. 2019).
The defendants appealed to the Fourth Circuit. That Court

affirmed. Mayor & City Council of Baltimore v. BP P.L.C.,

952 F.3d 452 (4th Cir. 2020) (“ Baltimore II”).

Under 28 U.S.C. § 1447(d), an order of a district court
remanding a case to state court is ordinarily not reviewable on
appeal. But, the statute establishes exceptions, providing that
“an order remanding a case to the State court from which it

was removed pursuant to section 1442 or 1443 of this title
shall be reviewable by appeal or otherwise.” Id. The Fourth
Circuit construed this language to permit review of only that
portion of this Court's ruling that addressed the defendants'

claims regarding the federal officer removal statute, 28

U.S.C. § 1442. See Baltimore II, 952 F.3d at 459-61. The

Baltimore II Court also concluded that § 1442 did not

confer jurisdiction, and thus affirmed the remand. See id.
at 463-71.

Unhappy with that result, defendants in the Baltimore Case
petitioned the Supreme Court for a writ of certiorari. The
Supreme Court granted certiorari, noting a circuit split, to

answer whether “ 28 U. S. C. § 1447(d) permit[s] a court
of appeals to review any issue in a district court order
remanding a case to state court where the defendant premised

removal in part on the federal officer removal statute, §

1442.” Baltimore III, at 1. On May 17, 2021, the Supreme
Court issued a 7-1 decision that vacated the judgment of the
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Fourth Circuit and remanded to the Fourth Circuit for further
proceedings. Id. at 14.

The decision explains that § 1447 authorizes appellate
review “of the whole of” a district court's remand order when

the notice of removal cites § 1442 “as one of its grounds

for removal,” as occurred in the Baltimore Case. Id. at
5,. Therefore, it concludes that the Fourth Circuit erred in
limiting its review to the portion of the ruling that addressed
the federal officer removal statute. However, the Supreme
Court also declined to consider “the additional grounds” for
removal asserted by defendants, reasoning that “the wiser
course is to leave these matters for the Fourth Circuit to
resolve in the first instance.” Id. at 14.

Therefore, the Fourth Circuit will, before long, address
the issues it did not reach the first time around. It is
undisputed that whatever the Fourth Circuit determines as to
the remaining jurisdictional claims in the Baltimore Case will
have direct bearing on defendants' removal arguments here.

II. Discussion

A.

A district court has broad discretion to stay proceedings as

part of its inherent power to control its own docket. Landis
v. North American, 299 U.S. 248, 254, 57 S.Ct. 163, 81 L.Ed.

153 (1936). But, that discretion is not without limits. In
re Sacramento Mun. Utility Dist., 395 Fed. App'x. 684, 687
(Fed. Cir. 2010). A court must “weigh competing interests

and maintain an even balance.” Landis, 299 U.S. at 255,
57 S.Ct. 163; see also United States v. Ga. Pac. Corp., 562
F.2d 294, 296 (4th Cir. 1977) (“The determination by a district
judge in granting or denying a motion to stay proceedings
calls for an exercise of judgment to balance the various factors
relevant to the expeditious and comprehensive disposition of
the causes of action on the court's docket.”).

*3  “When considering a discretionary motion to stay, courts
typically examine three factors: (1) the impact on the orderly
course of justice, sometimes referred to as judicial economy,
measured in terms of the simplifying or complicating of
issues, proof, and questions of law which could be expected
from a stay; (2) the hardship to the moving party if the

case is not stayed; and (3) the potential damage or prejudice
to the non-moving party if a stay is granted.” Int'l Refugee
Assistance Project v. Trump, 323 F. Supp. 3d 726, 731 (D.

Md. 2018); see CX Reinsurance Co. Limited v. Johnson,
GJH-18-2355, 2020 WL 406936, at *3 (D. Md. Jan. 24, 2020).
Additionally, courts consider the length of the requested
stay and whether proceedings in another matter involve
similar issues. See Stone v. Trump, 402 F. Supp. 3d 153, 160
(D. Md. 2019); Popoola v. MD-Individual Practice Ass'n,
DKC-2000-2496, 2001 WL 579774, at *2 (D. Md. May 23,
2001).

In order to issue a stay, a court must be satisfied that a
“pressing need” exists, and that “the need for a stay outweighs
any possible harm to the nonmovant.” Elite Const. Team, Inc.
v. Wal-Mart Stores, Inc., JKB-14-2358, 2015 WL 925927, at
*3 (D. Md. Mar. 2, 2015). Significantly, “[t]he party seeking
a stay must justify it by clear and convincing circumstances
outweighing potential harm to the party against whom it is

operative.” Williford v. Armstrong World Indus, Inc., 715
F.2d 124, 127 (4th Cir. 1983).

B.

With regard to the first factor, which concerns
judicial economy, the two sides engaged in considerable
prognosticating about whether the Supreme Court would
reach beyond the question presented and weigh in on the
merits of all of the defendants' removal claims. See ECF 80-1
at 7; ECF 117 at 7; ECF 119 at 5-6. The Court need not choose
a side in that particular debate, as the Supreme Court clearly
declined to provide guidance on those issues. But, the Fourth
Circuit soon will.

No matter, insists the City. It is confident that when the
Fourth Circuit addresses the “alternative removal arguments”
advanced by the defendants, the result is certain: Defendants
will lose. ECF 117 at 4. According to Annapolis, “nearly a
dozen” courts have considered and rejected similar arguments
in other cases. Id.; see id. at 2-3 (collecting cases). As one
district court judge has put it, the fossil fuel companies named
as defendants in those suits have, on the whole, a “batting
average of .000.” City & Cty. of Honolulu v. Sunoco LP,
20-CV-00163-DKW-RT, 2021 WL 839439, at *2 (D. Haw.
Mar. 5, 2021). Moreover, Annapolis underscores that “federal
courts have a bedrock obligation to ‘police’ the limits of
their own subject-matter jurisdiction.” ECF 117 at 12 (quoting
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Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 583,
119 S.Ct. 1563, 143 L.Ed.2d 760 (1999)). In the City's view,
staying this case, and thus briefing on the motion to remand,
would amount to a dereliction by this Court of its duty.

In concrete terms, the City predicts that a stay pending the
decision of the Fourth Circuit on remand would last for at
least six months. ECF 117 at 11. Further, it predicts that
there will “be rounds of briefing that will realistically last a
minimum of three months, followed at an indefinite future
time by additional oral argument and a further opinion of the

Fourth Circuit.” Id. (citing Fed. R. App. P 28(f) (time for
filing briefs)); Fourth Circuit Internal Operating Procedure
41.2 (concerning reopening appeals after remand from the
Supreme Court). Defendants do not seem to expect a decision
from the Fourth Circuit any sooner.

*4  In addition, the City tries to make much of the fact that
multiple courts have denied motions to stay remand orders
pending appeal in other climate change cases. See ECF 117
at 15-19. However, the standard for granting a stay pending
appeal differs from the standard for a discretionary stay in
other circumstances, which is what defendants seek here.
The former resembles the familiar analysis for granting a
preliminary injunction: A court must consider (1) a movant's
likelihood of success on the merits of his appeal; (2) the threat
of irreparable harm to the movant in the absence of a stay; (3)
injury to the non-moving parties that will result from the grant

of a stay; and (4) the public interest. See Nken v. Holder,
556 U.S. 418, 433, 129 S.Ct. 1749, 173 L.Ed.2d 550 (2009).
In contrast, the standard applicable here, as discussed, entails
consideration of judicial economy and prejudice to both sides.
Under that framework, the likelihood of a movant's success
on the merits is not relevant.

I am not persuaded by the City's other arguments regarding
judicial economy for a simple but important reason. The
Fourth Circuit's ruling on remand in the Baltimore Case is
not a foregone conclusion. At least some of the defendants'
alternative jurisdictional arguments in the Baltimore Case,
like those advanced by defendants here, raise novel questions
of law on which the Fourth Circuit has yet to opine. Its
answers will shape the outcome of—or, at least, the arguments
made in support of and in opposition to—the Remand Motion
here. If I were to deny defendants' request for a stay, briefing
on the Remand Motion might take two to three months to
complete. See ECF 43 (Order adopting parties' joint proposed

briefing schedule). A decision might not issue for another

several months. 2  No one involved in this case—neither the
parties nor the Court—wishes to see months of effort rendered
obsolete by the Fourth Circuit's decision in the Baltimore
Case. Such an outcome is easily prevented by a stay.

As noted, the Court must also assess the prejudice to
defendants if a stay were denied, and the prejudice to plaintiffs
from the grant of a stay. See Int'l Refugee Assistance Project,
323 F. Supp. 3d at 731. Defendants contend that a stay will
not bring hardship to the City, given that the case is in its
infancy. See ECF 80-1 at 7-8. Annapolis counters that time is
of the essence because, with each passing day, threat of sea-
level rise grows more dire. See ECF 117 at 10. In their reply,
defendants characterize Annapolis as a johnny-come-lately to
climate change litigation of this sort, noting that the City's
counsel has been representing municipalities in similar suits,
including the Baltimore Case, for the last four years. See ECF
119 at 7-8. Defendants argue that the City “cannot complain
now about a short delay pending ... [a] decision after waiting
years to file a complaint.” Id. at 9.

More important, in my view, is the fact that the outcome of
this lawsuit cannot turn back the clock on the atmospheric and
ecological processes that defendants' activities have allegedly
helped set in motion. The urgency of the threat of climate
change writ large is distinct from plaintiff's interest in a
speedy determination of federal jurisdiction in this suit.

The Fourth Circuit will surely provide guidance in the
Baltimore Case that will aid resolution of the Remand Motion.
That is worth the wait. As defendants note, denying the
Motion would force them—indeed, it would force both sides
—to brief the Remand Motion “while the legal landscape is
shifting beneath their feet.” Id. at 9. Moreover, it would result
in a decision by this Court with the proverbial half a deck.

III. Conclusion

For the reasons set forth above, I shall grant the Motion.

An Order follows.

All Citations
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Footnotes

1 The City has filed a motion to remand (ECF 118), supported by a memorandum of law. ECF 120 (collectively,
the “Remand Motion”). But, it is not yet ripe for resolution.

2 Although the District of Maryland continues to chip away at the backlog of trials that has grown substantially
during the COVID-19 pandemic, more work remains. Multiple jury trials are anticipated for the summer and
fall of 2021.
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INTRODUCTION 

Defendants respectfully request that the Court stay this matter pending resolution of the 

currently pending petitions for writs of certiorari to the United States Supreme Court in Suncor 

Energy (U.S.A.) Inc. v. Board of County Commissioners of Boulder County, No. 21-1550 (U.S.) 

(“Suncor”), and Mayor & City Council of Baltimore v. BP, No. 22-361 (U.S.) (“Baltimore”), as 

well as the forthcoming petition for a writ of certiorari seeking review of the Third Circuit’s deci-

sion in this action.  Notably, last month the Supreme Court invited the Solicitor General to file a 

brief expressing the views of the United States on the petition for a writ of certiorari in Suncor. 

This development substantially increases the likelihood that the Supreme Court will grant certio-

rari and address whether cases like this one, which seek damages for alleged harms from global 

climate change, belong in federal, rather than state, court.  Accordingly, as multiple state courts 

have concluded in nearly identical circumstances to those presented here, a stay until that question 

is decided is in the interests of justice and will promote judicial efficiency.   

Over the past five years, over twenty state and municipal entities have filed similar actions 

against select energy companies, seeking redress for alleged past and future harms stemming from 

the undifferentiated conduct of countless entities that sold and consumed fossil fuel products 

around the world.  Plaintiff’s claims are necessarily and exclusively governed by federal law. 

Plaintiff’s alleged injuries are all based on the alleged effects of global climate change arising from 

interstate and international emissions of greenhouse gases that have been accumulating worldwide 

since the Industrial Revolution.  As a matter of constitutional structure, Plaintiff’s claims neces-

sarily “arise under” federal law alone because they seek damages for harms caused by interstate 

and global emissions.  The Supreme Court has stated that “the basic scheme of the Constitution 

. . . demands” that “federal common law” govern disputes involving “air and water in their ambient 
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or interstate aspects.”  Am. Elec. Power Co. v. Connecticut, 564 U.S. 410, 421 (2011) (“AEP ”). 

“It is precisely because fossil fuels emit greenhouse gases—which collectively ‘exacerbate global 

warming’—that the [plaintiff] is seeking damages.”  City of New York v. Chevron Corp., 993 F.3d 

81, 91 (2d Cir. 2021) (emphasis in original).  “[O]ur federal system does not permit [a] controversy 

[of this sort] to be resolved under state law.”  Tex. Indus., Inc. v. Radcliff Materials, Inc., 451 U.S. 

630, 641 (1981).  Indeed, “state law cannot be used” at all.  City of Milwaukee v. Illinois, 451 U.S. 

304, 313 n.7 (1981); see also City of New York, 993 F.3d at 98 (applying federal common law to 

climate change-related claims “because state law cannot be used”).  Because these claims arise 

under federal law, this case, and cases like it, belong in federal court.   

The District Court and the Third Circuit disagreed—finding that despite the national and 

international aspects of Plaintiff’s claims, they could be governed by state law—and remanded to 

state court.  But these questions have now been presented to the Supreme Court, and it makes good 

sense for this Court to stay proceedings so that the Supreme Court can address the question of 

whether this case, and cases like it, are governed by federal common law and thus belong in federal 

court.  A stay pending the ultimate resolution of the federal jurisdiction question by the Supreme 

Court is in the interests of justice and judicial economy because, if the Supreme Court determines 

that removal was proper, this case would immediately return to federal court, and any further pro-

ceedings in this Court will be entirely unnecessary. 

There is a very real possibility that the Supreme Court will grant certiorari and address this 

issue.  There is currently a split between the federal courts of appeals on the threshold question of 

whether federal common law applies to claims, like those asserted here, that seek redress from 

injuries allegedly caused by global climate change.  The Second Circuit has held that federal com-

mon law necessarily governs such claims.  City of New York, 993 F.3d at 92, 95.  That holding 
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directly and clearly conflicts with the recent decisions of other circuit courts.  For example, in 

Baltimore, the Fourth Circuit saw “no reason to fashion any federal common law for Defendants,” 

Mayor & City Council of Baltimore v. BP P.L.C., 31 F.4th 178, 202 (4th Cir. 2022), while the 

Second Circuit unequivocally (and correctly) held that “[s]uch a sprawling case [as this one] is 

simply beyond the limits of state law” and that these types of claims “must be brought under federal 

fprivcommon law.”  City of New York, 993 F.3d at 92, 95.  The Fourth Circuit also held that it 

“defies logic” to conclude that federal common law would continue to exist after being displaced 

by the Clean Air Act.  Baltimore, 31 F.4th at 206.  The Second Circuit, however, held that federal 

common law governed plaintiff’s claims and that the opposite conclusion—i.e., “giv[ing] birth to 

new state-law claims”—would be “too strange to seriously contemplate.”  City of New York, 993 

F.3d at 99.  Given these clear and direct conflicts between the courts of appeals, the Supreme Court 

may very well grant review and ultimately conclude that actions such as this one were properly 

removed on the basis of federal question jurisdiction.  If so, this Court will be divested of jurisdic-

tion, and the action would proceed in federal court.   

And, critically, on October 3, 2022, the Supreme Court issued an Order inviting the Solic-

itor General to file a brief expressing the views of the United States on the petition for a writ of 

certiorari in Suncor, a petition involving a nearly identical set of climate change-related cases that 

were also remanded to state court.  As explained below, this development substantially increases 

the likelihood that the Supreme Court will grant the certiorari petition.  In fact, as a result of the 

Supreme Court’s Order, the District of Maryland recently granted a stay of execution of its order 

remanding a similar case to state court, thereby keeping the case in federal court, because “litiga-

tion in the state court now has potential to do more harm than good.”  City of Annapolis v. BP 

P.L.C., 2022 WL 15523629, at *5 (D. Md. Oct. 27, 2022).  
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Even before the Supreme Court’s Order, multiple state courts issued stays in nearly iden-

tical circumstances to those presented here.  Indeed, recognizing the likelihood that further state 

court proceedings may be rendered unnecessary by the Supreme Court, two Colorado state courts 

and a Maryland state court presiding over similar cases granted motions to stay pending defend-

ants’ petitions for writs of certiorari.  Those stay motions were premised on the same reasoning 

underlying this motion—that it makes eminent sense to stay proceedings in state court until the 

federal appellate process is concluded and the question of federal jurisdiction is finally resolved.  

In fact, even before the Supreme Court asked the Solicitor General for the views of the United 

States on the Suncor petition, the Colorado courts granted the motions to stay, with one explicitly 

finding that there was “good cause” to grant a stay and that “no undue prejudice” would result.  

See Certification of Herbert J. Stern (“HJS Cert.”) Exhibit A, Order, Bd. of Cnty. Comm’rs of 

Boulder Cnty. v. Suncor Energy (U.S.A.) Inc., et al., No. 2018CV03049, Filing ID 

2110BB3949408 (Colo. Dist. Ct. Mar. 25, 2022); see also HJS Cert. Exhibit B, Order, Bd. of Cnty. 

Comm’rs of San Miguel Cnty. v. Suncor Energy (U.S.A.) Inc. et al., No. 2021CV150, Filing ID 

3F398BF58DFEB (Colo. Dist. Ct. Mar. 25, 2022).  Indeed, the Colorado courts stayed proceedings 

just one day after briefing on the issue was completed.  Similarly, a Maryland court ordered that 

state court proceedings be stayed pending “resolution of a petition for certiorari to the Supreme 

Court of the United States.”  HJS Cert. Exhibit C, Mayor & City Council of Baltimore v. BP 

P.L.C., No. 24-C-18-004219 (Balt. City. Cir. Ct. July 22, 2022).  This Court should do the same.    

In short, a stay would preserve the status quo until the federal appellate process is com-

pleted and there is an ultimate determination of where this action will proceed.  To proceed now, 

while the appellate process remains ongoing, would risk wasting significant judicial and party 

resources because if the Supreme Court determines removal was proper, the case will return to 
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federal court and any time and effort spent by this Court and the parties in state court would be for 

naught.  A brief stay now, rather than rushing into potentially unnecessary litigation here, is the 

most efficient, reasonable, and logical course of action.   

BACKGROUND 

In this action, Plaintiff seeks relief for injuries allegedly suffered as a result of global cli-

mate change that Plaintiff contends were caused by Defendants’ production, promotion, and sale 

of oil and gas.  Plaintiff argues that its claims are governed by New Jersey law.1 

Soon after this action was filed, Defendants timely removed it to the U.S. District Court 

for the District of New Jersey.  See Notice of Removal, City of Hoboken v. Exxon Mobil Corp., et 

al., No. 20-14243, Dkt. 1 (D.N.J. October 9, 2020).  Defendants asserted numerous grounds for 

removal, including that (i) Plaintiff’s climate change-related claims are necessarily governed by 

federal common law, warranting federal question jurisdiction; and (ii) Defendants are being sued 

for acts taken under the direction of federal officers, permitting federal officer removal jurisdiction.  

See id.  The District of New Jersey thereafter granted Plaintiff’s motion to remand.  City of Hobo-

ken v. Exxon Mobil Corp., 558 F. Supp. 3d 191, 210 (D.N.J. 2021). 

Defendants appealed the district court’s remand order to the Third Circuit.  The Third Cir-

cuit, in turn, affirmed remand.  City of Hoboken v. Chevron Corp., 45 F.4th 699 (3d Cir. 2022).  

Defendants intend to petition the Supreme Court for a writ of certiorari, which is currently due by 

December 29, 2022.  See U.S. Sup. Ct. R. 13.   

The appeal of this action is just one of many such appeals across the country.  Similar 

climate change cases brought by plaintiffs in California, Colorado, Delaware, Hawaii, Maryland, 

 
 1 Defendants submit this motion subject to, and without waiver of, any jurisdictional objections. 
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and Rhode Island are all at the same stage—seeking Supreme Court review of the federal jurisdic-

tion question.  At this time, the petition for a writ of certiorari in Suncor is briefed, and the Supreme 

Court recently issued an Order calling for the views of the Solicitor General on that petition.  The 

petition in Baltimore has been filed, and petitions are due to be filed this year in Chevron Corp. v. 

Cnty. of San Mateo, No. 22A196 (U.S.), Rhode Island v. Shell Oil Prod. Co., 35 F.4th 44 (1st Cir. 

2022), and City & Cnty. of Honolulu v. Sunoco LP, 39 F.4th 1101 (9th Cir. 2022). 

ARGUMENT 

New Jersey courts have the inherent authority to manage their dockets and to stay proceed-

ings to ensure that cases are disposed of efficiently.  The power to stay proceedings is “incidental 

to the power inherent in every court to control the disposition of the cases on its docket with econ-

omy of time and effort for itself, for counsel, and for litigants.”  In re Estate of Calcaterra, 2005 

WL 1384311, at *7 (N.J. Super. Ct. App. Div. June 10, 2005) (citing Landis v. N. Am. Co., 299 

U.S. 248, 254–55 (1936)).  A stay is appropriate here, as it would promote judicial economy and 

would not cause undue prejudice to Plaintiff.  This Court should exercise its inherent discretion 

and authority to stay proceedings until the U.S. Supreme Court completes its review of whether 

removal was proper.  See Procopio v. Gov’t Emps. Ins. Co., 433 N.J. Super. 377, 380 (App. Div. 

2013) (“[T]he authority to stay a proceeding is also within the sound discretion of the trial court.”) 

(citation omitted).  In exercising their discretion over case management, courts are instructed not 

to achieve “swift disposition of cases at the expense of fairness and justice.”  See Klier v. Sordoni 

Skanska Const. Co., 337 N.J. Super. 76, 83 (App. Div. 2001) (citation omitted).  Because remov-

ability is a threshold jurisdictional question, efficiency and justice counsel in favor of staying pro-

ceedings until that issue has been resolved.  Further, a stay will not cause prejudice to Plaintiff, 
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nor any undue delay.  By contrast, failing to stay this action will cause great prejudice to Defend-

ants. 

Courts in New Jersey stay proceedings pending the outcome of other, related proceedings 

when efficiency and justice counsel doing so.  See, e.g., Devlin v. National Broadcasting Co., 47 

N.J. 126, 130–31 (1966) (staying proceedings pending termination of a parallel action on the same 

subject); Kaselaan & D'Angelo Assocs., Inc. v. Soffian, 290 N.J. Super. 293, 299–300 (App. Div. 

1996) (“[W]hen a related case is pending in a federal court or in the court of another state, . . . the 

New Jersey action may, as a matter of sound discretion, be stayed by our courts until the prior 

action has been adjudicated.” (cleaned up)); see also In re Dist. Inheritance Tax Sup’rs, 60 N.J. 

372, 374 (1972) (per curiam) (“[W]e note that if hereafter active steps are taken towards the sim-

ultaneous prosecution of the proceedings in both courts the Attorney General may readily move 

for a suitable stay or such other relief as may be appropriate.”). 

Staying this action pending resolution of the threshold federal jurisdiction question is the 

most efficient and sensible path forward.  If the Supreme Court determines that this case was 

properly removed, as Defendants maintain it was, then proceedings in this Court will end imme-

diately and the case will return to federal court, and the parties’ and this Court’s time and effort in 

the interim will have been needlessly wasted.  There is simply no need to rush to proceed in state 

court now, when the Supreme Court may soon hold that these climate change-related cases must 

proceed in federal courts under federal law.   

A. A Stay Will Promote Judicial Efficiency. 

A stay in this action will promote the interest of judicial efficiency.  New Jersey courts stay 

proceedings when a stay will “promote[] judicial economy and efficiency by holding in abeyance 

expensive, time-consuming, and potentially wasteful” proceedings “that may be rendered moot by 

a favorable ruling” in another litigation.  Procopio, 433 N.J. Super. at 381.  If the U.S. Supreme 
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Court grants review and holds that this action was properly removed, this Court would immediately 

be divested of jurisdiction, and this action would proceed in federal court.  Without a stay in the 

interim, this Court may spend considerable time resolving issues that could ultimately be held to 

be outside of its jurisdiction, and the parties will likely engage in costly litigation that they may be 

forced to redo from scratch in federal court.  That would be a waste of this Court’s and the parties’ 

resources.  There is simply no need to engage in such litigation until after the Supreme Court 

resolves the outstanding, threshold questions of whether federal courts have federal jurisdiction 

over this action.  It was precisely for these reasons that multiple state courts in Maryland and 

Colorado stayed state court proceedings in nearly identical cases pending the final determination 

of the jurisdictional questions by the Supreme Court—even before the Court asked the Solicitor 

General for the views of the United States.  See HJS Cert. Exs. A-C.  

Absent a stay of proceedings, the parties will “face the burden of having to simultaneously 

litigate” both federal appellate proceedings “and the underlying case in state court,” a concern to 

which trial courts are appropriately “sensitive.”  Northrop Grumman Tech. Servs., Inc. v. DynCorp 

Int’l LLC, 2016 WL 3346349, at *4 (E.D. Va. June 16, 2016).  Nearly every Defendant intends to 

move to dismiss for lack of personal jurisdiction, and all Defendants intend to move to dismiss for 

failure to state a claim.  The considerable party and judicial resources that would be spent briefing, 

and potentially arguing and deciding, those motions in this Court would be rendered null and 

pointless if the Supreme Court grants certiorari and determines that cases like this one must be 

decided in federal court.  Indeed, any ruling by this Court on these motions, or any other motions, 

would then be void for lack of jurisdiction, and all of the parties’ and this Court’s work would 

have been for naught.  See, e.g., Hess v. Cole, 23 N.J.L. 116, 116 (Sup. Ct. 1851) (“The judgment 

of any court, given without having jurisdiction . . . is a nullity, and will be treated as such.”).  And 
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untangling those rulings would create a “rat’s nest of comity and federalism issues,” which courts 

generally seek to avoid.  Northrop Grumman, 2016 WL 3346349, at *4.  Moreover, even if the 

Supreme Court determines that there is not federal jurisdiction, its reasoning may provide im-

portant guidance on several issues relevant to Defendants’ motions to dismiss, including, for ex-

ample, whether Plaintiff’s claims are governed by federal law.  To prevent conflicting decisions 

on these critical jurisdictional, merits, and choice-of-law issues, this Court should grant the re-

quested stay. 

There is a good chance that the Supreme Court will grant the petitions for writs of certiorari 

because there is a conflict among the federal courts of appeals.  Compare Baltimore, 31 F.4th at 

204 (holding that removal was not warranted based on federal question jurisdiction because Plain-

tiff attempted to plead its claims under state law), with City of New York, 993 F.3d at 91, 95 (“Artful 

pleading cannot transform the City’s complaint into anything other than a suit over global green-

house gas emission . . . [which] must be brought under federal common law.”).  A key considera-

tion in granting certiorari is whether “a United States court of appeals has entered a decision in 

conflict with the decision of another United States court of appeals on the same important matter.” 

U.S. Sup. Ct. R. 10(a).  The conflict between the Circuits concerns which law governs claims 

related to climate change, a “uniquely international problem of national concern.”  City of New 

York, 993 F.3d at 85.  That is a quintessential “question of exceptional importance” and “important 

matter” that militates strongly in favor of further appellate review.  Fed. R. App. P. 35(a)(2); U.S. 

Sup. Ct. R. 10(a).   

In fact, the Supreme Court’s recent Order inviting the Solicitor General to file a brief ex-

pressing the views of the United States on the petition for a writ of certiorari in Suncor makes it 
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significantly more likely that the Court will review and address these issues.2  A petition for a writ 

of certiorari “is over 46 times more likely to be granted” once the Court has requested the Solicitor 

General’s views.3  And the Supreme Court’s Order makes clear that the question is “substantial,” 

Fed. R. App. P. 41(d)(1), and “of sufficient public concern” that the Court considers the govern-

ment’s views “relevant to [its] consideration of the case,” Stephen M. Shapiro et al., Supreme 

Court Practice 6-163 (11th ed. 2019).  The defendants in Mayor & City Council of Baltimore v. 

BP p.l.c., No. 19-1644 (“Baltimore”), presented these same issues in their petition for a writ of 

certiorari to the Supreme Court filed on October 14, 2022.  And, of course, if the Supreme Court 

grants certiorari and answers these questions in the affirmative, removal would be appropriate here 

and remanding the case to state court would be improper. 

In short, staying this action pending the outcome of the defendants’ petitions for writs of 

certiorari would best secure the “just determination, simplicity in procedure, fairness in admin-

istration and the elimination of unjustifiable expense and delay” mandated by Rule 1:2-1. 

B. A Stay Will Not Unduly Prejudice Plaintiff.

Plaintiff will not suffer any undue prejudice from a further brief stay of this case, which is 

2   Suncor involves a nearly identical set of climate change-related cases seeking damages for 
purported localized injuries allegedly caused by global climate change from worldwide green-
house gas emissions.  In 2019, the U.S. District Court for the District of Colorado remanded 
the cases to state court, and the Tenth Circuit affirmed the remand earlier this year.  Board of 
County Commissioners of Boulder County v. Suncor Energy (U.S.A.) Inc., 25 F. 4th 1238 (10th 
Cir. 2022).  The defendants in those cases—including ExxonMobil, a Defendant in this case—
filed a petition for a writ of certiorari on June 8, 2022, asking the Supreme Court to decide two 
questions:  (1) “[w]hether federal common law necessarily and exclusively governs claims 
seeking redress for injuries allegedly caused by the effect of interstate greenhouse-gas emis-
sions on the global climate” and (2) “[w]hether a federal district court has jurisdiction under 
28 U.S.C. § 1331 over claims necessarily and exclusively governed by federal common law 
but labeled as arising under state law.”  Suncor Petition for a Writ of Certiorari at i.   

3  David C. Thompson & Melanie F. Wachtell, An Empirical Analysis of Supreme Court Certio-
rari Petition Procedures: The Call for Response and the Call for the Views of the Solicitor 
General, 16 Geo. Mason L. Rev. 237, 274 (2009). 
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principally based on purported historical harm, rather than prospective harm.  See, e.g., Compl. 

¶ 38 (discussing increases in “fossil fuel emissions . . . over the last fifty years”).  Critically, Plain-

tiff does not seek to enjoin any of Defendants’ conduct; rather, it seeks only monetary relief.  See 

City of Hoboken, 558 F. Supp. 3d at 196 (Hoboken is “seek[ing] compensation to offset the costs 

it has and will continue to incur to protect itself from the effects of global warming”); Pltf’s. Mem. 

of Law in Support of its Motion to Remand, No. 20-14243, ECF No. 94 at 5 n.1 (D.N.J.) (filed 

Dec. 11, 2020) (“To the extent there is any ambiguity, Plaintiff disclaims expressly any intent to 

seek an injunction ‘against Defendants’ production of oil and gas.’”).  Accordingly, a stay would—

at the very most—modestly delay Plaintiff’s ultimate recovery, if any.  This cannot constitute any 

real prejudice to Plaintiff because monetary damages can, of course, be awarded at any time.  In-

deed, as the District of Maryland aptly recognized in staying a similar action pending the Fourth 

Circuit’s decision on remand in Baltimore, “the outcome of this lawsuit cannot turn back the clock 

on the atmospheric and ecological processes that defendants’ activities have allegedly helped set 

in motion.  The urgency of the threat of climate change writ large is distinct from plaintiff’s interest 

in a speedy determination of federal jurisdiction in this suit.”  Annapolis, 2021 WL 2000469, at 

*4.  And, as the Boulder County court recognized in quickly granting a further stay pending Su-

preme Court proceedings, “no undue prejudice” would result from a stay.  See HJS Cert. Exhibit 

A.   

A stay would in fact benefit Plaintiff by avoiding costly and potentially wasteful state court 

litigation.  If Plaintiff is correct that these suits belong in state court, “a stay w[ill] not permanently 

deprive [them] of access to state court.”  Northrop Grumman, 2016 WL 3346349, at *4.  And 

Plaintiff’s ability to seek the relief it desires will not be prejudiced by a limited delay.  By contrast, 

all parties and the public interest in judicial economy would be prejudiced in the absence of a stay, 
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as proceeding in this Court without a stay would needlessly increase the costs of litigation should 

the federal appellate courts determine that removal was proper.   

CONCLUSION 

This Court should exercise its inherent discretion to stay further proceedings in this case 

pending the petitions for writs of certiorari in Boulder, Baltimore, San Mateo, and Rhode Island, 

and proceedings in this action before the Supreme Court of the United States.   

Dated: January 24, 2023 
Florham Park, New Jersey 

 By: /s/ Herbert J. Stern 
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