IN THE SUPERIOR COURT OF THE STATE OF DELAWARE

EFiled: Nov 28 2022 12:41P ¥,
Transaction ID 68437178 e
Case No. N20C-09-097 AML QCAR==l.

STATE OF DELAWARE, ex rel.
KATHLEEN JENNINGS, Attorney General of
the State of Delaware,

Plaintiff,

V.
BP AMERICA INC., BP P.L.C., CHEVRON
CORPORATION, CHEVRON U.S.A. INC.,
CONOCOPHILLIPS, CONOCOPHILLIPS
COMPANY, PHILLIPS 66, PHILLIPS 66
COMPANY, EXXON MOBIL
CORPORATION, EXXONMOBIL OIL
CORPORATION, XTO ENERGY INC., HESS
CORPORATION, MARATHON OIL
CORPORATION, MARATHON OIL
COMPANY, MARATHON PETROLEUM
CORPORATION, MARATHON PETROLEUM
COMPANY LP, SPEEDWAY LLC, MURPHY
OIL CORPORATION, MURPHY USA INC,,
ROYAL DUTCH SHELL PLC, SHELL OIL
COMPANY, CITGO PETROLEUM
CORPORATION, TOTAL S.A., TOTAL
SPECIALTIES USA INC., OCCIDENTAL
PETROLEUM CORPORATION, DEVON
ENERGY CORPORATION, APACHE
CORPORATION, CNX RESOURCES
CORPORATION, CONSOL ENERGY INC.,
OVINTIV, INC., and AMERICAN
PETROLEUM INSTITUTE,

Defendants.

C.A. No. N20C-09-097-AML CCLD

OPENING BRIEF IN SUPPORT OF DEFENDANTS’ MOTION TO STAY




TABLE OF CONTENTS

L. INTRODUCTION. ...ttt sttt e 1
I[I.  BACKGROUND. ..ottt ettt 6
I, ARGUMENT ...ttt ettt 7
A. A Stay Will Promote Judicial Efficiency........ccccceevviiiiieciieeeiieeee. 9
B. A Stay Will Not Unduly Prejudice Plaintiff. ..............ccccoevveeiiinnnenn. 13

IV, CONCLUSION ....coiiitiiiietete ettt 15



TABLE OF AUTHORITIES

Cases

Am. Elec. Power Co. v. Connecticut,

564 U.S. 410 (2011) ceviriiiiieieeeeeeeee e 2

Bd. of Cnty. Comm’rs of Boulder Cnty. v. Suncor Energy (U.S.A.)
Inc.,

25 F. 4th 1238 (10th Cir. 2022) .ccuueiiiieiieeieeieee et 12
City & Cnty. of Honolulu v. Sunoco LP,

39 F.4th 1101 (9th Cir. 2022) ..eeeiiiiieiieeieeee ettt 7
City of Annapolis v. BP P.L.C.,

2022 WL 15523629 (D. Md. Oct. 27, 2022) c..ooveeeieeeeeiieeie e 4,14
City of Hoboken v. Chevron Corp.,

45 F.Ath 699 (3d Cir. 2022) .eeeeieeiieeiieeieesiee ettt ettt ettt nae e e e 6
City of Milwaukee v. Illinois,

A5T ULS. 304 (1981t et et et aaeenreennnes 2
City of New York v. Chevron Corp.,

993 F.3d 81 (2d Cir. 2021 ) ceeeiuieeiieeieeieeeeeee et 2,3,4,11,12
Delaware v. BP Am. Inc.,

578 F. Supp. 3d 618 (D. Del. 2022) ..c.eeiiiiiieiiieieeiee e 6,13
Emps. Reinsurance Corp. v. Bryant,

299 ULS. 374 (1937) ettt ettt st 11
Evans v. Buchanan,

435 F. Supp. 832 (D. Del. 1977) cueeeeeeeee et 8
Fam. Ct. of the State of Del. v. Tucker,

2014 WL 4794407 (Del. Super. Ct. Sept. 25, 2014) .cccvveveeeieieeeeieeeeee 11
Inre HCA Inc.,

2006 WL 3480273 (Del. Ch. Nov. 20, 2000) ........ccceerreerieenieeieenieeieesveeveenees 7

il



TABLE OF AUTHORITIES
(Continued)

Joseph v. Shell Oil Co.,
498 A.2d 1117 (Del. Ch. 1985) woouiieiieeiieiie ettt

Kingsland Holdings Inc. v. Fulvio Bracco,
1996 WL 422340 (Del. Ch. July 22, 1996) .....covuiiiiiiiiiiiiiieeeeeeceeeee e,

Landis v. N. Am. Co.,
200 U.S. 248 (1930) oottt et et e e s

Mayor & City Council of Baltimore v. BP P.L.C.,
31 F.4th 178 (4th Cir. 2022) .ccueeiiiieiieeeeee e 3,4,11

Northrop Grumman Tech. Servs., Inc. v. DynCorp Int’l LLC,
2016 WL 3346349 (E.D. Va. June 16, 2016).......cccceeveveeveerieeienieenen. 10,11, 14

Osborne v. City of Wilmington,
2009 WL 608536 (Del. Ch. Feb. 25, 2009).......cccceeiieriieiienieeieenie e

Post v. Peters,
1976 WL 1706 (Del. Ch. Apr. 29, 1976).......coieciiieieiiee e

Rhode Island v. Shell Oil Prod. Co.,
35 F.4th 44 (1St Cir. 2022) eeviiieeieee ettt e et e e e e e e

Ruhrgas AG v. Marathon Oil Co.,
526 U.S. 574 (1999) .o 10

Sinochem Int’l Co. v. Malaysia Int’l Shipping Corp.,
549 ULS. 422 (2007) weeeereeeeieeeeieeeiieeeieeesieeeiteesteeeseveestaeesseeessseeessneesssaeensneeans 10

Tex. Indus., Inc. v. Radcliff Materials, Inc.,
AS5T ULS. 630 (1981) ettt ettt sttt e

Statutes
28 U.S.C. § 133 et et e e e e et e e e e e e ttraaaeeeenaes 12
Other Authorities

David C. Thompson & Melanie F. Wachtell, An Empirical Analysis of
Supreme Court Certiorari Petition Procedures: The Call for
Response and the Call for the Views of the Solicitor General, 16
Geo. Mason L. Rev. 237, 274 (2009) ...ccceeeeiiiiieeeeeiieee ettt 12

v



TABLE OF AUTHORITIES

(Continued)

Stephen M. Shapiro et al., Supreme Court Practice 6-163 (11th ed.

2019 ettt ettt ra e et e e taeenbeetaeenseenneeenee 13
Rules
Fed. R APD. P.35(2)(2) coueeeieeeee ettt 12
Fed. R ADPD. P AT(d)(1) oo 13
U.S. SUp. Ct. R T0(8) oottt et et 12
U.S. Sup. Gt R. 13 ettt 7



L INTRODUCTION

Defendants respectfully request that the Court stay this matter pending
resolution of the currently pending petitions for writs of certiorari to the United
States Supreme Court in Suncor Energy (U.S.A.) Inc. v. Board of County
Commissioners of Boulder County, No. 21-1550 (U.S.) (“Suncor”), and Mayor &
City Council of Baltimore v. BP, No. 22-361 (U.S.) (“Baltimore”), as well as the
forthcoming petition for a writ of certiorari seeking review of the Third Circuit’s
decision in this action.

Notably, last month the Supreme Court invited the Solicitor General to file a
brief expressing the views of the United States on the petition for a writ of certiorari
in Suncor. This development substantially increases the likelihood that the Supreme
Court will grant certiorari and address whether cases like this one, which seek
damages for alleged harms from global climate change, belong in federal court,
rather than state court. Accordingly, as multiple state courts have concluded in
circumstances nearly identical to those presented here, a stay until that question is
decided is in the interest of justice and will promote judicial efficiency.

Over the past five years, more than twenty States and municipalities have filed
similar actions against select energy companies, seeking redress for alleged past and
future harms allegedly stemming from countless sources, including entities that sold

and consumed fossil fuel products around the world, resulting in undifferentiated
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global emissions. Plaintiff’s claims are necessarily and exclusively governed by
federal law because the alleged injuries are all based on the purported effects of
global climate change arising from interstate and international emissions of
greenhouse gases that have been accumulating worldwide since the Industrial
Revolution.

As a matter of constitutional structure, Plaintiff’s claims necessarily “arise
under” federal law, and this case belongs in federal court. The Supreme Court has
stated that “the basic scheme of the Constitution . . . demands” that “federal common
law” govern disputes involving “air and water in their ambient or interstate aspects.”
Am. Elec. Power Co. v. Connecticut, 564 U.S. 410, 421 (2011) (“AEP”); see also
City of New York v. Chevron Corp., 993 F.3d 81, 91 (2d Cir. 2021) (explaining that
“[1]t is precisely because fossil fuels emit greenhouse gases—which collectively
‘exacerbate global warming’—that the [plaintiff] is seeking damages.” (emphasis in
original)). “[O]ur federal system does not permit [a] controversy [of this sort] to be
resolved under state law.” Tex. Indus., Inc. v. Radcliff Materials, Inc., 451 U.S. 630,
641 (1981). Indeed, “state law cannot be used” at all. City of Milwaukee v. lllinois,
451 U.S. 304, 313 n.7 (1981); see also City of New York, 993 F.3d at 98 (finding
federal common law governs climate change-related claims “because state law
cannot be used”). Because these claims necessarily arise under federal law, this case,

and cases like it, belong in federal court.



The District Court and the Third Circuit disagreed and remanded this case to
state court. But these questions have now been presented to the Supreme Court, and
it makes good sense for this Court to stay proceedings so that the Supreme Court can
address the question of whether this case, and cases like it, are governed by federal
common law and thus belong in federal court. A stay pending the ultimate resolution
of the federal jurisdiction question by the Supreme Court is in the interest of justice
and judicial economy because, if the Supreme Court determines that removal was
proper, this case would immediately return to federal court and any further
proceedings in this Court would be entirely unnecessary.

There is a very real possibility that the Supreme Court will grant certiorari and
address this issue. There is currently a split among the federal courts of appeals on
the threshold question of whether federal common law applies to these types of
climate change-related claims. The Second Circuit held that federal common law
necessarily governs such claims, whereas the Fourth Circuit declined to apply
federal common law. Compare City of New York, 993 F.3d at 92, 95 (holding that
“[sJuch a sprawling case [as this one] is simply beyond the limits of state law” and
that these types of claims “must be brought under federal common law”) with Mayor
& City Council of Baltimore v. BP P.L.C., 31 F.4th 178, 202 (4th Cir. 2022) (finding
“no reason to fashion any federal common law.”). The Fourth Circuit further held

that it “defies logic” to conclude that federal common law would continue to exist



after being displaced by the Clean Air Act. Baltimore, 31 F.4th at 206. The Second
Circuit, however, held that federal common law governed plaintiff’s claims and that
reaching the opposite conclusion—i.e., that displacement “gives birth to new state-
law claims”—would be “too strange to seriously contemplate.” City of New York,
993 F.3d at 99. Given these clear and direct circuit conflicts, the Supreme Court
may very well grant review and ultimately conclude that actions (including this one)
were properly removed on the basis of federal question jurisdiction. If so, this Court
would be divested of jurisdiction, and the action would proceed in federal court.

Critically, on October 3, 2022, the Supreme Court issued an Order inviting
the Solicitor General to file a brief expressing the views of the United States on the
petition for a writ of certiorari in Suncor, a petition involving a nearly identical set
of climate change-related cases that were also remanded to state court. As explained
below, this development substantially increases the likelihood that the Supreme
Court will grant certiorari. In fact, as a result of the Supreme Court’s Order, the
District of Maryland recently granted a stay of execution of its order remanding a
similar case to state court—thereby keeping the case in federal court—because
“litigation in the state court now has potential to do more harm than good.” City of
Annapolis v. BP P.L.C., 2022 WL 15523629, at *5 (D. Md. Oct. 27, 2022).

Even before the Supreme Court’s Order, multiple state courts issued stays in

circumstances nearly identical to those presented here. Recognizing the likelihood



that further state court proceedings may be rendered unnecessary by the Supreme
Court, two Colorado state courts and a Maryland state court presiding over similar
cases granted motions to stay pending defendants’ petitions for writs of certiorari.
Those stay motions were premised on the same reasoning underlying this motion—
it makes eminent sense to stay proceedings in state court until the federal appellate
process is concluded and the question of federal jurisdiction is finally resolved. The
Colorado courts granted the motions to stay just one day after briefing concluded,
with one explicitly finding that there was “good cause” to grant a stay and that “no
undue prejudice” would result. See Exhibit A, Order, Bd. of Cnty. Comm’rs of
Boulder Cnty. v. Suncor Energy (U.S.A.) Inc., et al., No. 2018CV 03049, Filing ID
2110BB3949408 (Colo. Dist. Ct. Mar. 25, 2022); see also Exhibit B, Order, Bd. of
Cnty. Comm’rs of San Miguel Cnty. v. Suncor Energy (U.S.A.) Inc. et al., No.
2021CV150, Filing ID 3F398BF58DFEB (Colo. Dist. Ct. Mar. 25, 2022). Similarly,
the Maryland court ordered that state court proceedings be stayed pending
“resolution of a petition for certiorari to the Supreme Court of the United States.”
Exhibit C, Mayor & City Council of Baltimore v. BP P.L.C., No. 24-C-18-004219
(Balt. City. Cir. Ct. July 22, 2022). Defendants respectfully submit that this Court
should do the same.

In short, a stay would preserve the status quo until the federal appellate

process is completed and there is a final determination of where this action will



proceed, and a stay would not prejudice Plaintiff. A brief stay, rather than rushing
into potentially unnecessary and wasteful litigation in what may turn out to be the
wrong forum, is the most efficient, reasonable, and logical course of action.
II. BACKGROUND

Plaintiff seeks relief for injuries allegedly suffered as a result of global climate
change allegedly exacerbated by Defendants’ production, promotion, and sale of
fossil fuel products. Plaintiff argues that its claims are governed by Delaware law.!

Defendants timely removed this action to the U.S. District Court for the
District of Delaware. See Notice of Removal, Delaware v. BP America Inc., et al.,
No. 20-1429, D.1. 1 (D. Del. Oct. 23, 2020). Defendants asserted numerous grounds
for removal, including that (i) Plaintiff’s climate change-related claims are
necessarily governed by federal common law, warranting federal question
jurisdiction; and (i1) Defendants are being sued for acts taken under the direction of
federal officers, permitting federal officer removal jurisdiction. See id. The District
of Delaware granted Plaintiff’s motion to remand, Delaware v. BP Am. Inc., 578 F.
Supp. 3d 618, 625 (D. Del. 2022), and the Third Circuit affirmed, City of Hoboken
v. Chevron Corp., 45 F.4th 699, 706 (3d Cir. 2022). Defendants intend to petition

the Supreme Court for a writ of certiorari, which is currently due by December 29,

I Defendants submit this motion subject to, and without waiver of, any
jurisdictional objections.



2022. See U.S. Sup. Ct. R. 13.

The appeal of this action is just one of the many climate change-related
appeals across the country. Similar climate change-related cases brought by
plaintiffs in various other jurisdictions are all at the same stage—seeking Supreme
Court review of the federal jurisdiction question. At this time, the petition for a writ
of certiorari in Suncor is briefed, and the Supreme Court recently issued an Order
calling for the views of the Solicitor General on that petition. The petition in
Baltimore has been filed, and petitions are due to be filed this year in Chevron Corp.
v. Cnty. of San Mateo, No. 22A196 (U.S.), Rhode Island v. Shell Oil Prod. Co., 35
F.4th 44 (1st Cir. 2022), and City & Cnty. of Honolulu v. Sunoco LP, 39 F.4th 1101
(9th Cir. 2022).

III. ARGUMENT

Delaware courts have the inherent authority to manage their dockets and to
stay proceedings to ensure that cases are disposed of efficiently. The power to stay
proceedings is “incidental to the power inherent in every court to control the
disposition of the cases on its docket with economy of time and effort for itself, for
counsel, and for litigants.” Joseph v. Shell Oil Co., 498 A.2d 1117, 1123 (Del. Ch.
1985) (citing Landis v. N. Am. Co., 299 U.S. 248, 254-55 (1936)). Courts regularly
stay proceedings pending the outcome of other, related proceedings when efficiency

and justice counsel doing so. See, e.g., In re HCA Inc., 2006 WL 3480273, at *1



(Del. Ch. Nov. 20, 2006) (proceedings stayed pending termination of a parallel
action on the same subject); Kingsland Holdings Inc. v. Fulvio Bracco, 1996 WL
422340, at *8 (Del. Ch. July 22, 1996) (staying Delaware action in favor of parallel
Netherlands action to conserve party resources); see also Evans v. Buchanan, 435 F.
Supp. 832, 849 (D. Del. 1977) (staying proceedings pending Supreme Court
disposition of certiorari petition).

A stay is appropriate here because it would promote judicial economy and
would not cause undue prejudice to Plaintiff. This Court should exercise its inherent
discretion and authority to stay proceedings until the Supreme Court decides whether
to grant certiorari and resolve whether removal was proper. See id. at *2 (noting that
a stay is within the Court’s discretion). Because removability is a threshold
jurisdictional question, efficiency and justice counsel in favor of staying
proceedings—rather than engaging in potentially wasteful litigation in the interim—
until that issue has been resolved. Further, a stay will neither cause undue prejudice
to Plaintiff, nor cause any undue delay. By contrast, failing to stay this action will
cause great prejudice to Defendants.

Staying this action pending resolution of the threshold federal jurisdiction
question is the most efficient and sensible path forward. If the Supreme Court grants
certiorari and determines that this case was properly removed, as Defendants

maintain it was, then proceedings in this Court would end immediately and the case



would return to federal court, meaning that the time and effort spent by this Court
and the parties in the interim would have been needlessly wasted. There is simply
no need to rush to proceed here now, when the Supreme Court may soon decide to
resolve this issue and hold that these climate change-related cases must instead
proceed in federal court and under federal law.

A. A Stay Will Promote Judicial Efficiency.

A stay in this action will promote the interest of judicial efficiency. Delaware
courts stay proceedings “[i]n the interest of judicial economy” where other
forthcoming legal developments may “moot some or all of the issues in th[e]
litigation.” Osborne v. City of Wilmington, 2009 WL 608536, at *2 (Del. Ch. Feb.
25, 2009); see also Post v. Peters, 1976 WL 1706, at *4 (Del. Ch. Apr. 29, 1976)
(granting stay where “the decision in the action not stayed would be expected to
render moot the controlling issue in the stayed action.”). If the Supreme Court grants
review and holds that this action was properly removed, this Court would
immediately be divested of jurisdiction, and this action would proceed in federal
court. Without a stay in the interim, this Court may spend considerable time
resolving issues that could ultimately be held to be outside its jurisdiction, and the
parties would likely engage in costly litigation that they may be forced to redo from
scratch in federal court. That would be a waste of this Court’s and the parties’

resources. There is simply no need to engage in such litigation until after the



Supreme Court decides whether to resolve the outstanding, threshold question
whether federal courts have jurisdiction over this action. It was precisely for these
reasons that multiple state courts in Maryland and Colorado stayed proceedings in
nearly identical cases pending the final determination of the jurisdictional questions
by the Supreme Court—even before the Court asked the Solicitor General for the
views of the United States on these issues. See Exs. A—C.

Absent a stay of proceedings, the parties will “face the burden of having to
simultaneously litigate” both federal appellate proceedings “and the underlying case
in state court,” a concern to which trial courts are appropriately “sensitive.”
Northrop Grumman Tech. Servs., Inc. v. DynCorp Int’l LLC, 2016 WL 3346349, at
*4 (E.D. Va. June 16, 2016). All Defendants intend to move to dismiss for failure
to state a claim, and many Defendants intend to move to dismiss for lack of personal
jurisdiction. The considerable party and judicial resources that would be spent
briefing, and potentially arguing and deciding, those motions in this Court would be
rendered null and pointless if the Supreme Court grants certiorari and determines
that these climate change-related cases must be decided in federal court. Indeed, any
ruling by this Court would then be void for lack of jurisdiction, and all of the parties’
and this Court’s work would have been for naught. See, e.g., Sinochem Int’l Co. v.
Malaysia Int’l Shipping Corp., 549 U.S. 422, 431 (2007) (“Without jurisdiction the

court cannot proceed at all in any cause.); Ruhrgas AG v. Marathon Oil Co., 526
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U.S. 574, 584 (1999) (holding that without jurisdiction the court is “‘powerless to

299

proceed to an adjudication’” (quoting Emps. Reinsurance Corp. v. Bryant, 299 U.S.
374, 382 (1937)); Fam. Ct. of the State of Del. v. Tucker, 2014 WL 4794407, at *1
(Del. Super. Ct. Sept. 25, 2014) (“[A] decision is legally void” when the
decisionmaker “did not have jurisdiction.”). Untangling those rulings would create
a “rat’s nest of comity and federalism issues,” which courts generally seek to avoid.
Northrop Grumman, 2016 WL 3346349, at *4. Moreover, even if the Supreme
Court determines that there is not federal jurisdiction, its reasoning may provide
important guidance on several issues relevant to Defendants’ motions to dismiss,
including, for example, whether Plaintiff’s claims are governed by federal law. To
prevent conflicting decisions on these critical jurisdictional, merits, and choice-of-
law issues, this Court should grant the requested stay.

There is a good chance that the Supreme Court will grant the petitions for
writs of certiorari because there is a conflict among the federal courts of appeals.
Compare City of New York, 993 F.3d at 91, 95 (holding the plaintiff’s “[a]rtful
pleading” could not “transform [the] complaint into anything other than a suit over
global greenhouse gas emissions[, which] ... must be brought under federal
common law”), with Baltimore, 31 F.4th at 204 (holding that claims were not

governed by federal law because plaintiff attempted to plead its claims under state

law). Whether “a United States court of appeals has entered a decision in conflict
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with the decision of another United States court of appeals on the same important
matter” is a key consideration in granting certiorari. U.S. S. Ct. R. 10(a). The
conflict between the circuits over which law governs claims related to climate
change is a “uniquely international problem of national concern.” City of New York,
993 F.3d at 85. That is a quintessential “question of exceptional importance” and an
“important matter” that militates strongly in favor of further appellate review. Fed.
R. App. P. 35(a)(2); U.S. S. Ct. R. 10(a).

Additionally, the Supreme Court’s recent Order inviting the Solicitor General
to file a brief expressing the views of the United States on the petition for a writ of
certiorari in Suncor makes it significantly more likely that the Court will review and
address these issues.? A petition for a writ of certiorari “is over 46 times more likely

to be granted” once the Court has requested the Solicitor General’s views.> And the

2 Suncor involves a nearly identical set of climate change-related cases seeking
damages for purported localized injuries allegedly caused by global climate
change from worldwide greenhouse gas emissions. In 2019, the U.S. District
Court for the District of Colorado remanded the cases to state court, and the Tenth
Circuit affirmed the remand earlier this year. Bd. of Cnty. Comm rs of Boulder
Cnty. v. Suncor Energy (U.S.A.) Inc., 25 F. 4th 1238 (10th Cir. 2022). The
defendants in those cases—including ExxonMobil, a Defendant in this case—
filed a petition for a writ of certiorari on June 8, 2022, asking the Supreme Court
to decide two questions: (1) “[w]hether federal common law necessarily and
exclusively governs claims seeking redress for injuries allegedly caused by the
effect of interstate greenhouse-gas emissions on the global climate,” and
(2) “[w]hether a federal district court has jurisdiction under 28 U.S.C. § 1331
over claims necessarily and exclusively governed by federal common law but
labeled as arising under state law.” Suncor Petition for a Writ of Certiorari at 1.

3 David C. Thompson & Melanie F. Wachtell, An Empirical Analysis of Supreme
12



Supreme Court’s Order makes clear that the question is “substantial,” Fed. R. App.
P. 41(d)(1), and “of sufficient public concern” that the Court considers the
government’s views “relevant to [its] consideration of the case,” Stephen M.
Shapiro et al., Supreme Court Practice 6-163 (11th ed. 2019). The defendants in
Baltimore, No. 19-1644, presented these same issues in their petition for a writ of
certiorari to the Supreme Court filed on October 14, 2022. And in this action,
Defendants’ certiorari petition currently is due on December 29, 2022. Of course, if
the Supreme Court grants certiorari and answers these questions in the affirmative,
removal would be appropriate here as well.

B. A Stay Will Not Unduly Prejudice Plaintiff.

Plaintiff will not suffer any undue prejudice from a stay. Plaintiff’s claims
are principally based on purported historical harm, rather than prospective harm.
See, e.g., Compl. 9 38 (discussing increases in “fossil fuel emissions . . . over the last
fifty years”). Critically, Plaintiff does not seek to enjoin any of Defendants’ conduct;
rather, it seeks only monetary relief. Delaware v. BP Am. Inc., 578 F. Supp. 3d 618,
626 n4 (D. Del. 2022) (“Plaintiff seeks no injunctive relief ‘directed at
[D]efendants’ forward-looking activities in any way.’” (alteration in original)).

Accordingly, a stay would—at the very most—modestly delay Plaintiff’s ultimate

Court Certiorari Petition Procedures: The Call for Response and the Call for the
Views of the Solicitor General, 16 Geo. Mason L. Rev. 237, 274 (2009).

13



recovery, if any. This cannot constitute any real prejudice to Plaintiff because
monetary damages can, of course, be awarded at any time. Indeed, as the District of
Maryland aptly recognized in staying a similar action pending the Fourth Circuit’s
decision on remand in Baltimore, “the outcome of this lawsuit cannot turn back the
clock on the atmospheric and ecological processes that defendants’ activities have
allegedly helped set in motion. The urgency of the threat of climate change writ
large is distinct from plaintiff’s interest in a speedy determination of federal
jurisdiction in this suit.” Annapolis, 2021 WL 2000469, at *4. And, as the Boulder
County court recognized in quickly granting a stay pending Supreme Court
proceedings, “no undue prejudice” would result from a stay. See Exhibit A.

A stay would, in fact, benefit Plaintiff by avoiding costly and potentially
wasteful state court litigation. If Plaintiff is correct that these suits belong in state
court, “a stay w[ill] not permanently deprive [them] of access to state court.”
Northrop Grumman, 2016 WL 3346349, at *4. And Plaintiff’s ability to seek the
relief it desires will not be unduly prejudiced by a limited delay. By contrast, all
Parties and the public interest in judicial economy would be prejudiced in the
absence of a stay, as proceeding in this Court without a stay would needlessly
increase the costs of litigation should the federal appellate courts determine that

removal was proper.
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IV. CONCLUSION
This Court should exercise its inherent discretion to stay further proceedings
pending resolution of the petitions for writs of certiorari in this case and in Suncor,
Baltimore, San Mateo, and Rhode Island, including any review on the merits.
Respectfully submitted,
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No. 4778)

222 Delaware Avenue, 7th Floor
Wilmington, DE 19801

Tel.: (302) 574-7400

Fax: (302) 574-7401

E-mail: cshields@eckertseamans.com
E-mail: arogin@eckertseamans.com

SHOOK, HARDY & BACON L.L.P.
Tristan L. Duncan, pro hac vice
Daniel B. Rogers, pro hac vice
William F. Northrip, pro hac vice
2555 Grand Blvd.

Kansas City, MO 64108

Tel.: (816) 474-6550

E-mail: tlduncan@shb.com

E-mail: drogers@shb.com

E-mail: wnorthrip@shb.com

Attorneys for Defendant Murphy USA
Inc.

WOMBLE BOND DICKINSON (US)
LLP

17


mailto:cshields@eckertseamans.com
mailto:arogin@eckertseamans.com
mailto:tlduncan@shb.com
mailto:drogers@shb.com
mailto:wnorthrip@shb.com

/s/ Kevin J. Mangan

Kevin J. Mangan (DE No. 3810)
Nicholas T. Verna (DE No. 6082)
1313 North Market Street, Suite 1200
Wilmington, DE 19801

Tel.: (302) 252-4320

Facsimile: (302) 252-4330

E-mail: kevin.mangan@wbd-us.com
E-mail: nick.verna@wbd-us.com

MCGUIREWOODS LLP

Yasser A. Madriz pro hac vice

Texas Tower

845 Texas Avenue, 24th Floor
Houston, Texas 77002

Telephone: (713) 571-9191

Email: ymadriz@mcguirewoods.com

Kathryn M. Barber pro hac vice

800 East Canal Street

Richmond, VA 23219

Telephone: (804) 775-1000

E-mail: kbarber@mcguirewoods.com

Attorneys  for  Defendant American
Petroleum Institute

DUANE MORRIS LLP

/s/ Mackenzie M. Wrobel

Mackenzie M. Wrobel (#6088)

1201 N. Market Street, Suite 501
Wilmington, DE 19801-1160

Tel.: (302) 657-4900

E-mail: MM Wrobel(@duanemorris.com

SHOOK HARDY & BACON LLP
Michael F. Healy, pro hac vice
555 Mission Street, Suite 2300
San Francisco, CA 94105
Telephone: (415) 544-1942
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E-mail: mfhealy@shb.com

DUANE MORRIS LLP

Michael L. Fox, pro hac vice
Spear Tower

One Market Plaza, Suite 2200

San Francisco, CA 94105-1127
Telephone: (415) 957-3092
E-mail: MLFox@duanemorris.com

Attorneys for Defendant OVINTIV INC.

MCCARTER & ENGLISH LLP
/s/ Daniel J. Brown

Daniel J. Brown (#4688)
Alexandra M. Joyce (#6423)
Renaissance Centre

405 N. King St., 8th Floor
Wilmington, DE 19801

Tel.: (302) 984-6331

E-mail: djbrown@mccarter.com
E-mail: ajoyce(@mccarter.com

LATHAM & WATKINS LLP

Steven M. Bauer, pro hac vice pending
Margaret A. Tough, pro hac vice pending
Katherine A. Rouse, pro hac vice pending
505 Montgomery Street, Suite 2000

San Francisco, CA 94111-6538

Tel.: (415) 391-0600

E-mail: steven.bauer@lw.com

E-mail: margaret.tough@lw.com

E-mail: katherine.rouse@lw.com

BARTLIT BECK LLP

Rebecca Weinstein Bacon, pro hac vice
Courthouse Place

54 West Hubbard Street

Chicago, IL 60654
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Tel.: (312) 494-4400
E-mail: rweinstein.bacon@bartlit-
beck.com

Jameson R. Jones, pro hac vice

Daniel R. Brody, pro hac vice

1801 Wewatta Street, Suite 1200
Denver, CO 80202

Tel.: (303) 592-3123

E-mail: jameson.jones@bartlit-beck.com
E-mail: dan.brody@bartlit-beck.com

Attorneys for Defendants ConocoPhillips
and ConocoPhillips Company

MCCARTER & ENGLISH LLP
/s/ Daniel J. Brown

Daniel J. Brown (#4688)
Alexandra M. Joyce (#6423)
Renaissance Centre

405 N. King St., 8th Floor
Wilmington, DE 19801

Tel.: (302) 984-6331

E-mail: djbrown@mccarter.com
E-mail: ajoyce@mccarter.com

LATHAM & WATKINS LLP

Steven M. Bauer, pro hac vice pending
Margaret A. Tough, pro hac vice pending
Katherine A. Rouse, pro hac vice pending
505 Montgomery Street, Suite 2000

San Francisco, CA 94111-6538

Tel.: (415) 391-0600

E-mail: steven.bauer@lw.com

E-mail: margaret.tough@lw.com

E-mail: katherine.rouse@lw.com
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Attorneys for Defendants Phillips 66 and
Phillips 66 Company

ABRAMS & BAYLISS LLP

/s/ Michael A. Barlow

Michael A. Barlow (#3928)

20 Montchanin Road, Suite 200
Wilmington, Delaware 19807

Tel.: (302) 778-1000

E-mail: barlow(@abramsbayliss.com

ORRICK, HERRINGTON &
SUTCLIFFE LLP

Robert P. Reznick, pro hac vice
forthcoming

1152 15th Street NW
Washington, DC 20005

Tel.: (202) 339-8600

E-mail: rreznick@orrick.com

James Stengel, pro hac vice forthcoming
Marc R. Shapiro, pro hac vice
forthcoming

51 West 52nd Street

New York, NY 10019-6142

Tel.: (212) 506-5000

E-mail: jstengel@orrick.com

Catherine Y. Lui, pro hac vice
forthcoming

405 Howard Street

San Francisco, CA 94105-2669
Tel.: (415) 773-5571

E-mail: clui@orrick.com

Attorneys for Marathon Oil Corporation
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RICHARDS, LAYTON & FINGER, P.A.
/s/ Robert W. Whetzel

Robert W. Whetzel (#2288)

Blake Rohrbacher (#4750)

One Rodney Square

920 N. King Street

Wilmington, DE 19801

Tel.: (302) 651-7700

E-mail: whetzel@rlf.com

KIRKLAND & ELLIS LLP

Anna Rotman, P.C., (pro hac vice
forthcoming)

609 Main Street

Suite 4500

Houston, TX 77002

Tel.: (713) 836-3750

E-mail: anna.rotman@kirkland.com

Attorneys for Defendants Total S.A. and
Total Specialties USA Inc.

K&L GATES LLP

/s/ Steven L. Caponi

Steven L. Caponi (No. 3484)
Matthew B. Goeller (No. 6283)

600 N. King Street, Suite 901
Wilmington, DE 19801

Tel.: (302) 416-7000

E-mail: steven.caponi@klgates.com
E-mail: matthew.goeller@klgates.com

KELLOGG, HANSEN, TODD,
FIGEL & FREDERICK, P.L.L.C.
David C. Frederick, pro hac vice
James M. Webster, 11, pro hac vice
Daniel S. Severson, pro hac vice
1615 M Street, N.W., Suite 400
Washington, D.C. 20036
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Tel.: (202) 326-7900

E-mail: dfrederick@kellogghansen.com
E-mail: jwebster@kellogghansen.com
E-mail: dseverson@kellogghansen.com

Counsel for Defendants Shell plc (f/k/a
Royal Dutch Shell plc) and Shell USA,
Inc. (f/k/a Shell Oil Company)

ASHBY & GEDDES

/s/ Catherine A. Gaul

Catherine A. Gaul (#4310)

500 Delaware Avenue, 8th Floor
P.O. Box 1150

Wilmington, Delaware 19801
Tel.: (302) 654-1888

E-mail: cgaul@ashbygeddes.com

ARNOLD & PORTER KAYE
SCHOLER LLP

Nancy G. Milburn, pro hac vice
Diana E. Reiter, pro hac vice

250 West 55th Street

New York, NY 10019-9710

Tel: (212) 836-8000

Fax: (212) 836-8689

E-mail:
nancy.milburn@arnoldporter.com
E-mail: diana.reiter@arnoldporter.com

Jonathan W. Hughes, pro hac vice
3 Embarcadero Center, 10th Floor
San Francisco, CA 94111-4024

Tel: (415) 471-3156

Fax: (415) 471-3400

E-mail:
jonathan.hughes@arnoldporter.com
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Matthew T. Heartney, pro hac vice
John D. Lombardo, pro hac vice

777 South Figueroa Street, 44th Floor
Los Angeles, California 90017-5844
Tel: (213) 243-4000

Fax: (213) 243-4199

E-mail:
matthew.heartney@arnoldporter.com
E-mail:
john.lombardo@arnoldporter.com

Attorneys for Defendants BP America
Inc. and BP p.l.c.

RICHARDS, LAYTON & FINGER, P.A.
/s/ Jeffrey L. Moyer

Jeffrey L. Moyer (#3309)

Christine D. Haynes (#4697)

One Rodney Square

920 North King Street

Wilmington, DE 19801

Tel.: (302) 651-7700

E-mail: moyer@rlf.com

E-mail: haynes@rlf.com

CRAVATH, SWAINE & MOORE LLP
Kevin Orsini, pro hac vice

Vanessa A. Lavely, pro hac vice

825 Eighth Avenue

New York, NY 10019

Tel.: (212) 474-1000

Fax: (212) 474-3700

E-mail: korsini@cravath.com

E-mail: vlavely@cravath.com

Attorneys for Defendant Occidental
Petroleum Corporation
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MARON MARVEL BRADLEY
ANDERSON & TARDY LLC
/s/ Antoinette D. Hubbard
Antoinette D. Hubbard (No. 2308)
Stephanie A. Fox (No. 3165)
1201 N. Market Street, Suite 900
P.O. Box 288

Wilmington, DE 19801

Tel.: (302) 425-5177

E-mail: Adh@maronmarvel.com
E-mail: Saf@maronmarvel.com

HUNTON ANDREWS KURTH LLP
Shannon S. Broome, pro hac vice
Ann Marie Mortimer, pro hac vice

50 California Street

San Francisco, CA 94111

Tel.: (415) 975-3718

E-mail: SBroome@HuntonAK.com
E-mail: AMortimer@HuntonAK.com

Shawn Patrick Regan, pro hac vice
200 Park Avenue

New York, NY 10166

Tel: (212) 309-1046

E-mail: SRegan@HuntonAK.com

Attorneys for Defendants Marathon
Petroleum Corporation, Marathon

Petroleum Company LP, and Speedway
LLC

WHITE AND WILLIAMS LLP
/s/ Christian J. Singewald
Christian J. Singewald (#3542)
600 N. King Street

Suite 800

Wilmington, DE 19801

(302) 654-0424
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MCGUIREWOODS LLP

Joy C. Fuhr (pro hac vice)

Brian D. Schmalzbach (pro hac vice)
800 East Canal Street

Richmond, VA 23219

Tel.: (804) 775-1000

E-mail: jfuhr@mcguirewoods.com
E-mail:
bschmalzbach@mcguirewoods.com

Attorneys for Defendant Devon Energy
Corporation

CHIPMAN BROWN CICERO & COLE,
LLP

/s/ Paul D. Brown

Paul D. Brown (#3903)

Hercules Plaza

1313 N. Market Street, Suite 5400
Wilmington, DE 19801

Tel.: (302) 295-0194

E-mail: brown@ChipmanBrown.com

CROWELL & MORING LLP
Kathleen Taylor Sooy, pro hac vice
forthcoming

Tracy A. Roman, pro hac vice
forthcoming

1001 Pennsylvania Avenue, N.W.
Washington, DC 20004

Tel.: (202) 624-2500

E-mail: ksooy@crowell.com
E-mail: troman@crowell.com

Honor R. Costello, pro hac vice
forthcoming

590 Madison Avenue, 20th FI.
New York, NY 10022
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Tel.: (212) 223-4000
E-mail: hcostello@crowell.com

Attorneys for Defendant CONSOL Energy
Inc.

BALLARD SPAHR LLP

/s/ Beth Moskow-Schnoll

Beth Moskow-Schnoll (#2900)

919 N. Market Street, 11" Floor
Wilmington, DE 19801

Tel.: (302) 252-4447

Facsimile: (302) 252-4466

E-mail: moskowb@pballardspahr.com

JONES DAY

Noel J. Francisco, pro hac vice
forthcoming

51 Louisiana Avenue, N.W.
Washington, DC 20001

Tel.: (202) 879-3939

Facsimile: (202) 626-1700

E-mail: njfrancisco@jonesday.com

David C. Kiernan, pro hac vice
555 California Street, 26th Floor
San Francisco, CA 94104

Tel.: (415) 626-3939

Facsimile: (415) 875-5700
E-mail: dkiernan@jonesday.com

Attorneys for Defendant CNX Resources
Corp.

PAUL, WEISS, RIFKIND, WHARTON
& GARRISON LLP

/s/ Matthew D. Stachel

Daniel A. Mason (#5206)
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Matthew D. Stachel (#5419)

500 Delaware Avenue, Suite 200
Post Office Box 32

Wilmington, DE 19899-0032
Tel.: (302) 655-4410

Facsimile: (302) 655-4420
E-mail: dmason@paulweiss.com
E-mail: mstachel@paulweiss.com

Theodore V. Wells, Jr., pro hac vice
Daniel J. Toal, pro hac vice
Yahonnes Cleary, pro hac vice
Caitlin E. Grusauskas, pro hac vice
1285 Avenue of the Americas

New York, NY 10019-6064

Tel.: (212) 373-3000

Fax: (212) 757-3990

E-mail: twells@paulweiss.com
E-mail: dtoal@paulweiss.com
E-mail: ycleary@paulweiss.com
E-mail: cgrusauskas@paulweiss.com

Attorneys for Defendants Exxon Mobil
Corporation, ExxonMobil Oil
Corporation, and XTO Energy Inc.

RICHARDS LAYTON & FINGER, P.A.
/s/ Robert W. Whetzel

Robert W. Whetzel (#2288)

One Rodney Square

902 North King Street

Wilmington, DE 19801

Tel: (302) 651-7634

Facsimile: (302) 651-7701

E-mail: whetzel@rlf.com

VINSON & ELKINS L.L.P.
Patrick W. Mizell, (pro hac vice
forthcoming)
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Matthew R. Stamme, (pro hac vice
forthcoming)

Stephanie L. Noble, (pro hac vice
forthcoming)

Brooke A. Noble, (pro hac vice
forthcoming)

1001 Fannin Street, Suite 2500
Houston, TX 77002

Tel: (713) 758-2932

Facsimile: (713) 615-9935
E-mail: pmizell@velaw.com
E-mail: mstammel@velaw.com
E-mail: snoble@velaw.com
E-mail: bnoble@velaw.com

Mortimer H. Hartwell, (pro hac vice
forthcoming)

555 Mission Street, Suite 2000

San Francisco, CA 94105

Tel.: (415) 979-6930

Facsimile: (415) 807-3358

E-mail: mhartwell@velaw.com

Attorneys for Apache Corporation

GORDON REES SCULLY
MANSUKHANI

/s/ Joseph J. Bellew

Joseph J. Bellew (#4816)

824 N. Market Street, Suite 220
Wilmington, DE 19801

Tel.: (302) 99208952

E-mail: jbellew@grsm.com

BAKER BOTTS L.L.P.

J. Scott Janoe, (pro hac vice pending)
910 Louisiana Street, Suite 3200
Houston, TX 77002-4995
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Tel.: (713) 229-1553
Facsimile: (713) 229-7953
E-mail: scott.janoe@bakerbotts.com

Megan Berge, (pro hac vice pending)
Sterling Andrew Marchand, (pro hac vice
pending)

700 K Street, N.W.

Washington, DC 20001-5692

Tel.: (202) 639-1308

Facsimile: (202) 639-1171

E-mail: megan.berge@bakerbotts.com
E-mail:
sterling.marchand@bakerbotts.com

Attorneys for Defendant HESS
CORPORATION

GORDON REES SCULLY
MANSUKHANI

/s/ Joseph J. Bellew

Joseph J. Bellew (#4816)

824 N. Market Street, Suite 220
Wilmington, DE 19801

Tel.: (302) 99208952

E-mail: jbellew@grsm.com

BAKER BOTTS L.L.P.

J. Scott Janoe, (pro hac vice pending)
910 Louisiana Street, Suite 3200
Houston, TX 77002-4995

Tel.: (713) 229-1553

Facsimile: (713) 229-7953

E-mail: scott.janoe@bakerbotts.com

Megan Berge, (pro hac vice pending)
Sterling Andrew Marchand, (pro hac vice
pending)
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700 K Street, N.W.

Washington, DC 20001-5692

Tel.: (202) 639-1308

Facsimile: (202) 639-1171

E-mail: megan.berge@bakerbotts.com
E-mail:
sterling.marchand@bakerbotts.com

Attorneys for Defendant MURPHY OIL
CORPORATION
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