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ORAL ARGUMENT OCCURRED OCTOBER 8, 2020
JUDGMENT AND OPINION ISSUED JANUARY 19, 2021

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

)
AMERICAN LUNG ASSOCIATION, ET AL., )
)
Petitioners, )
) No. 19-1140 and
V. ) consolidated cases
)
ENVIRONMENTAL PROTECTION AGENCY, )
)
)
)

Respondent.

MOTION TO GOVERN

The undersigned parties hereby file the following motion to govern
proceedings.

1. The consolidated petitions for review in this case challenged
three rules promulgated by the U.S. Environmental Protection Agency
(EPA) under Section 7411(d) of the Clean Air Act and that were all
contained within one Federal Register notice. See 84 Fed. Reg. 32,520
(July 8, 2019). These three rules included: (1) the Affordable Clean
Energy (ACE) Rule, which established revised emissions guidelines for

existing coal-fired power plants under the Clean Air Act, 42 U.S.C.
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§ 7411(d); (2) the Clean Power Plan (CPP) Repeal Rule, which repealed
the previous emission guidelines for these and certain other plants; and
(3) updated regulations for implementation of emissions guidelines
under Section 7411(d). See 84 Fed. Reg. 32,520 (July 8, 2019). The
petitioners fell into five main categories: non-governmental
organization (NGO) petitioners; state petitioners; power company
petitioners; biogenic petitioners; and coal industry petitioners. See ACE
Decision, Doc. Id. No. 1880546 at 38-39. A different group of states and
industry organizations intervened as respondents in support of EPA.1

2. On January 19, 2021, this Court issued its decision. The
decision denied the petitions for review by the coal industry petitioners.
See ACE Decision at 147. Those petitions for review challenged EPA’s
authority to issue the ACE Rule. Id. The decision granted the petitions
for review by the NGO petitioners, the state petitioners, the power
company petitioners, and the biogenic petitioners. Id. These petitions
for review challenged the CPP Repeal Rule, the ACE Rule, and the

timing provisions within the implementing regulations. Id. at 146-47.

1 The NGO petitioners and state petitioners separately intervened in
support of EPA in opposition to the coal industry petitions for review.
See Doc. Id. Nos. 1852053, 1852121.

2
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The decision did not specifically address whether the CPP should be
reinstated upon vacatur of the CPP Repeal Rule. See id.

3. On February 12, 2021, EPA filed a motion for partial stay of the
1ssuance of the mandate. Doc. Id. No. 1885168. Specifically, EPA
requested that the Court stay the issuance of the mandate with respect
to the vacatur of the Clean Power Plan Repeal Rule until EPA
responded to the Court’s remand in a new rulemaking action. Id. at 5.
EPA did not ask the Court to stay issuance of the mandate addressing
the petitions for review challenging EPA’s authority to issue the ACE
Rule, the petitions for review challenging the substance of the ACE
Rule, or the petitions for review challenging the implementing
regulations rule. See id.

4. The Court granted EPA’s motion for a partial stay of the
mandate on February 22, 2021. Order, Doc. Id. No. 1886386. Then, on
March 5, 2022, the Court issued the partial mandate addressing the
petitions for review challenging EPA’s authority to issue the ACE Rule,
the petitions for review challenging the substance of the ACE Rule, and
the petitions for review challenging the implementing regulations rule.

Doc. Id. No. 1888579.
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5. In October of 2021, the Supreme Court granted petitions for
certiorari filed by the state respondent-intervenors, Westmoreland
Mining Holdings LLC, and The North American Coal Corporation. Doc.
Id. No. 1920522. These petitions for review all addressed this Court’s
determination that “promulgation of the ACE Rule and its embedded
repeal of the Clean Power Plan rested critically on a mistaken reading
of the Clean Air Act.” See ACE Decision at 147. The Supreme Court
declined to grant Westmoreland Mining Holdings LLC’s petition for
certiorari insofar as it challenged EPA’s authority to promulgate the
ACE Rule. Id.

6. On June 30, 2022, the Supreme Court issued its decision. Doc.
Id. No. 1953093. On August 1, 2022, the Supreme Court issued an order
that, in relevant part, provided: “it is ordered and adjudged by this
Court that the judgments of the above court are reversed with costs,
and the cases are remanded to the United States Court of Appeals for
the District of Columbia Circuit for further proceedings consistent with
the opinion of this Court.” Doc. Id. No. 1957250.

7. On September 19, 2022, this Court ordered that: “in light of the

Supreme Court’s decision in West Virginia v. EPA, 142 S. Ct. 2587
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(2022), reversing this court’s judgment and remanding for further
proceedings, the parties file motions to govern.” Doc. Id. No. 1964911.
8. The parties hereby request that the Court take the following
actions with respect to the mandate:
e The Court should withdraw the mandate 1ssued on March 5,
2021, and the associated order issued on February 22, 2021.
e For the petitions for review challenging the CPP Repeal
Rule, the Court should revise its judgment entered on
January 19, 2021, to reflect that the petitions for review
should be denied consistent with the opinion of the Supreme
Court. The Court should then issue a new partial mandate
in accordance with the revised judgment.
e For the petitions for review by coal industry petitioners
(North American Coal Corporation, Westmoreland Mining
Holdings LLC, and the Robinson Petitioners), this Court’s
judgment denying these petitions is unaffected by the
Supreme Court’s disposition of the petitions for certiorari,
and so the Court’s reissued partial mandate should continue

to encompass the denial of these petitions.
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e For the petitions for review challenging the implementing

regulations rule, this Court’s judgment is unaffected by the

Supreme Court’s disposition of the petitions for certiorari,

and so the Court’s reissued partial mandate should continue

to encompass the grant of these petitions.

9. With respect to the petitions for review challenging the ACE

Rule filed by the NGO petitioners, the state petitioners, and the power
company petitioners, certain legal and factual issues remain
unresolved. This Court’s January 2021 decision did not address all of
the petitioners’ arguments challenging that rule. Nor did the Supreme
Court’s opinion resolve all of the petitioners’ arguments. Nevertheless,
given that EPA is presently undertaking a rulemaking process to
replace the ACE Rule with a new rule governing greenhouse gas
emissions from fossil-fuel-fired power plants, the undersigned parties
agree that the pending challenges to the ACE Rule should be placed in
abeyance pending completion of that process. At this time, it is expected
that EPA will issue a proposed rule by March 2023. See
https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202204&RI

N=2060-AV10. The Agency expects to finalize a rule by Spring 2024. It
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1s within the Court’s authority and consistent with its past practice to
hold proceedings in abeyance where doing so would promote justice,
judicial economy, and expedient resolution of the cases on its docket.
See Landis v. N. Am. Co., 299 U.S. 248, 254 (1936). EPA proposes to file

status reports on the progress of its rulemaking on 90-day intervals.
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Respectfully submitted,
Dated: October 3, 2022

Isl Meghan E. Greenfield

MEGHAN E. GREENFIELD

CAITLIN MCCUSKER

Attorneys

Environment and Natural Resources Division
U.S. Department of Justice P.O. Box 7411
Washington, D.C. 20044

(202) 514-2795
Meghan.Greenfield@usdoj.gov

Counsel for Respondents

PATRICK MORRISEY
Attorney General of West Virginia

/s/ Lindsay S. See
LINDSAY S. SEE
Solicitor General
Counsel of Record
State Capitol Building 1, Rm. 26-E
Charleston, WV 25305
Tel: (304) 558-2021
Fax: (304) 558-0140
Lindsay.s.see@wvago.gov
Counsel for State of West Virginia and
Liaison Counsel for the State-Respondent

Intervenors
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F. William Brownell

HUNTON ANDREWS KURTH LLP
2200 Pennsylvania Avenue NW
Washington, DC 20037

(202) 955-1500
bbrownell@huntonAK.com

Elbert Lin

HUNTON ANDREWS KURTH LLP
951 East Byrd Street, East Tower
Richmond, VA 23219

(804) 788-8200

elin@huntonAK.com

Counsel for America’s Power

s/ Scott A. Keller

Scott A. Keller

Jeremy Evan Maltz
LEHOTSKY KELLER LLP
200 Massachusetts Ave NW
Washington, DC 20001
Phone: (612) 693-8350
scott@lehotskykeller.com

/sl Jeffrey H. Wood
Jeffrey H. Wood

BAKER BOTTS L.L.P.
700 K Street, NW
Washington, D.C. 20001
Phone: (202) 639-7732
jeff. wood@bakerbotts.com

Counsel for Intervenor for Respondent

Filed: 10/03/2022

Chamber of Commerce of the United States of America
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/s/ Michael B. Schon
Michael B. Schon
LEHOTSKY KELLER LLP
200 Massachusetts Ave NW
Washington, DC 20001
Phone: (612) 693-8350
mike@lehotskykeller.com

Document #1967282

Filed: 10/03/2022

Counsel for Intervenor for Respondent
National Rural Electric Cooperative Association

David M. Flannery

Kathy G. Beckett

Edward L. Kropp

Amy M. Smith

STEPTOE & JOHNSON, PLLC
707 Virginia Street East
Charleston, WV 25326

Tel: (304) 353-8000
Dave.flannery@steptoe-
johnson.com
Kathy.beckett@steptoe-
johnson.com
Skipp.kropp@steptoe-johnson.com
Amy.smith@steptoe-johnson.com
Counsel for Appalachian Power
Company, AEP Generating
Company, AEP Generation
Resources Inc., Indiana Michigan
Power Company, Kentucky Power
Company, Public Service
Company of Oklahoma,
Southwestern Electric Power
Company, and Wheeling Power
Company

David M. Flannery

Kathy G. Beckett

Edward L. Kropp

Amy M. Smith

STEPTOE & JOHNSON, PLLC
707 Virginia Street East
Charleston, WV 25326

Tel: (304) 353-8000
Dave.flannery@steptoe-
johnson.com
Kathy.beckett@steptoe-
johnson.com
Skipp.kropp@steptoe-johnson.com
Amy.smith@steptoe-johnson.com
Counsel for Indiana Energy
Association and Indiana Utility
Group

10
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/sl Eugene M. Trisko

Eugene M. Trisko

LAW OFFICES OF EUGENE M.
TRISKO

P.O. Box 330133

Atlantic Beach, FL 32233

Tel: (301) 639-5238 (cell)
emtrisko7@gmail.com

Counsel for Intervenors
International Brotherhood of
Boilermakers, Iron Ship Builders,
Blacksmiths, Forgers & Helpers;
International Brotherhood of
Electrical Workers; United Mine
Workers of America

Charles T. Wehland

JONES DAY

110 N. Wacker Drive, Suite 4800
Chicago, IL 60606

(312) 782-3939

Jeffery D. Ubersax

KUSHNER & HAMED CO., LPA
One Cleveland Center

1375 East Ninth Street, Suite
1930

Cleveland, Ohio 44114

(216) 696-6700

Counsel for

The North American Coal
Corporation
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s/ C. Grady Moore 111

C. Grady Moore III

Julia B. Barber

BALCH & BINGHAM LLP
1901 6th Ave. N., Ste. 1500
Birmingham, Alabama 35203
205-251-8100
gmoore@balch.com

Counsel for PowerSouth Energy
Cooperative

/s/

11

Mark W. DeLaquil

Andrew M. Grossman

BAKER & HOSTETLER LLP
Washington Square, Suite 1100
1050 Connecticut Avenue, NW
Washington, D.C. 20036

(202) 861-1527 (phone)

(202) 86-1-1783 (fax)

Martin T. Booher

Joshua T. Wilson

BAKER & HOSTETLER LLP
2000 Key Tower

127 Public Square

Cleveland, Ohio 44114

Counsel for Westmoreland Mining
Holdings LLC
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/s/ Kevin Poloncarz

KEVIN POLONCARZ

COVINGTON & BURLING LLP

415 Mission Street,
Suite 5400

San Francisco, CA
94105

+1 (415) 591-6000
kpoloncarz@cov.com

Counsel for Consolidated Edison,

Inc., Exelon Corporation,
National Grid USA, New York
Power Authority, Power
Companies Climate Coalition,
Public Service Enterprise Group
Incorporated, and Sacramento
Municipal Utility District
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FOR THE STATE OF NEW
YORK

LETITIA JAMES

Attorney General

Barbara D. Underwood
Solicitor General

Judith N. Vale

Deputy Solicitor General
Matthew W. Grieco
Assistant Solicitor General
Michael J. Myers

Senior Counsel

Andrew G. Frank
Assistant Attorney General
The Capitol

Albany, NY 12224

(518) 776-2400

12
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FOR THE STATE OF
CALIFORNIA

ROB BONTA

ATTORNEY GENERAL
Robert W. Byrne

Edward H. Ochoa

Senior Assistant Attorneys
General

David A. Zonana

Timothy E. Sullivan
Supervising Deputy Attorneys
General

Jonathan A. Wiener

M. Elaine Meckenstock
Elizabeth B. Rumsey
Theodore A.B. McCombs
Deputy Attorneys General
1515 Clay Street

Oakland, CA 94612

(510) 879-1300

Attorneys for the State of
California, by and through
Governor Gavin Newsom, the
California Air Resources Board,
and Attorney General Rob Bonta

Document #1967282
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FOR THE STATE OF
CONNECTICUT

WILLIAM TONG
ATTORNEY GENERAL
Matthew I. Levine

Deputy Associate Attorney
General

Scott N. Koschwitz
Assistant Attorney General
Office of the Attorney General
165 Capitol Avenue
Hartford, CT 06106

(860) 808-5250

FOR THE STATE OF
DELAWARE

KATHLEEN JENNINGS
ATTORNEY GENERAL

Valerie S. Edge

Deputy Attorney General
Delaware Department of Justice
102 West Water Street, 3d Floor
Dover, DE 19904

(302) 739-4636
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FOR THE STATE OF
COLORADO

PHILIP J. WEISER
ATTORNEY GENERAL

Eric R. Olson

Solicitor General

Office of the Attorney General
1300 Broadway, 10th Floor
Denver, CO 80203

(720) 508-6548

14

FOR THE STATE OF HAWAII

HOLLY T. SHIKADA
ATTORNEY GENERAL
Wade H. Hargrove, 111
Deputy Attorney General
465 S. King Street, Room 200
Honolulu, HI 96813

(808) 587-3050
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FOR THE PEOPLE OF THE
STATE OF MICHIGAN

DANA NESSEL
ATTORNEY GENERAL
Gillian E. Wener

Assistant Attorneys General
Environment, Natural
Resources, and Agriculture
Division

P.O. Box 30755

Lansing, MI 48909

(517) 335-7664

FOR THE STATE OF
MINNESOTA

KEITH ELLISON

ATTORNEY GENERAL

Peter N. Surdo

Special Assistant Attorney
General

445 Minnesota Street, Suite 900
St. Paul, MN 55101-2127

(651) 757-1061

Document #1967282

Filed: 10/03/2022  Page 15 of 24

FOR THE STATE OF NEW
JERSEY

MATTHEW J. PLATKIN
ATTORNEY GENERAL

Lisa J. Morelli

Deputy Attorney General
Division of Law

R.J. Hughes Justice Complex
25 Market Street, P.O. Box 093
Trenton, NJ 08625

(609) 376-2740

FOR THE STATE OF NEW
MEXICO

HECTOR BALDERAS
ATTORNEY GENERAL
Tania Maestas

Chief Deputy Attorney General
Robert F. Lundin

Special Assistant Attorney
General

Office of the Attorney General
408 Galisteo Street

Villagra Building

Santa Fe, NM 87501

(505) 490-4045
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FOR THE STATE OF NEVADA

AARON D. FORD
ATTORNEY GENERAL
Heidi Parry Stern

Solicitor General

Office of the Nevada Attorney
General

555 E. Washington Ave., Ste.
3900

Las Vegas, NV 89101
702-486-3420

FOR THE STATE OF NORTH
CAROLINA

JOSHUA H. STEIN
ATTORNEY GENERAL

Dan Hirschman

Senior Deputy Attorney General
Asher Spiller

Special Deputy Attorney General
Taylor Crabtree

Assistant Attorney General
North Carolina Department of
Justice

P.O. Box 629

Raleigh, NC 27602

(919) 716-6400
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FOR THE COMMONWEALTH
OF PENNSYLVANIA

JOSH SHAPIRO

ATTORNEY GENERAL

Ann R. Johnston

Senior Deputy Attorney General
Public Protection Division,
Health Care Section
Pennsylvania Office of Attorney
General

1600 Arch St., Suite 300
Philadelphia, PA 19103

(267) 940-6696
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FOR THE STATE OF OREGON

ELLEN F. ROSENBLUM
ATTORNEY GENERAL
Paul Garrahan
Attorney-in-Charge

Steve Novick

Special Assistant Attorney
General

Natural Resources Section
Oregon Department of Justice
1162 Court Street NE
Salem, OR 97301-4096
(503) 947-4593
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FOR THE STATE OF RHODE
ISLAND

PETER F. NERONHA
ATTORNEY GENERAL
Gregory S. Schultz

Special Assistant Attorney
General

Office of the Attorney General
150 South Main Street
Providence, RI 02903

(401) 274-4400
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FOR THE STATE OF VERMONT FOR THE STATE OF

SUSANNE R. YOUNG
ATTORNEY GENERAL
Nicholas F. Persampieri
Assistant Attorney General
Office of the Attorney General
109 State Street

Montpelier, VT 05609-1001
(802) 828-3186

FOR THE STATE OF
WASHINGTON

ROBERT W. FERGUSON
ATTORNEY GENERAL
Christopher H. Reitz

Caroline E. Cress

Assistant Attorneys General
Office of the Attorney General
P.O. Box 40117

Olympia, WA 98504-0117
(360) 586-4614

WISCONSIN

JOSHUA L. KAUL

ATTORNEY GENERAL

Gabe Johnson-Karp

Assistant Attorney General
Wisconsin Department of Justice
P.O. Box 7857

Madison, WI 5307-7857

(608) 267-8904

FOR THE DISTRICT OF
COLUMBIA

KARL A. RACINE

ATTORNEY GENERAL
Caroline S. Van Zile

Solicitor General

Office of the Attorney General
400 Sixth Street, NW, Ste. 8100
Washington, D.C. 20001

(202) 724-6609

FOR THE CITY OF BOULDER

TERESA TAYLOR TATE
CITY ATTORNEY

Luis A. Toro

Senior Attorney

City Attorney’s Office

1777 Broadway, Second Floor
Boulder, CO 80302

(303) 441-3020
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FOR THE CITY OF CHICAGO

CELIA MEZA
CORPORATION COUNSEL
Myriam Zreczny Kasper
Deputy Corporation Counsel
30 N. LaSalle Street, Suite 800
Chicago, IL 60602

(312) 744-7764

FOR THE CITY AND COUNTY
OF DENVER

KRISTIN M. BRONSON

CITY ATTORNEY

Edward J. Gorman

Assistant City Attorney

201 W. Colfax Avenue, Dept. 1207
Denver, Colorado 80202

(720) 913-3275
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FOR THE CITY OF NEW YORK

HON. SYLVIA O. HINDS-
RADIX

CORPORATION COUNSEL
Christopher G. King

Senior Counsel

New York City Law Department
100 Church Street

New York, NY 10007

(212) 356-2319

FOR THE CITY OF
PHILADELPHIA

MARCEL S. PRATT

CITY SOLICITOR

Scott J. Schwarz

Patrick K. O’Neill

Divisional Deputy City Solicitors

The City of Philadelphia

Law Department

One Parkway Building

1515 Arch Street, 16th Floor

Philadelphia, PA 19102-1595
(215) 685-6135
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FOR THE CITY OF LOS FOR THE CITY OF SOUTH
ANGELES MIAMI

MICHAEL N. FEURER THOMAS F. PEPE

CITY ATTORNEY CITY ATTORNEY

Michael J. Bostrom City of South Miami

Assistant City Attorney 1450 Madruga Avenue, Ste 202
Los Angeles City Attorney’s Coral Gables, Florida 33146
Office (305) 667-2564

200 North Main St., 6th Floor
Los Angeles, CA 90012
(213) 978-1882
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Sean H. Donahue

DONAHUE & GOLDBERG, LLP
1008 Penn. Ave., SE
Washington, DC 20003

(202) 277-7085
sean@donahuegoldberg.com

Vickie L. Patton

Michael Panfil

Grace Weatherall

ENVIRONMENTAL
DEFENSE FUND

1875 Connecticut Ave., NW

Suite 600

Washington, D.C. 20009

(202) 387-3500

Counsel for Environmental

Defense Fund

Joanne Spalding
SIERRA CLUB
2101 Webster Street
Suite 1300
Oakland, CA 94612
(415) 977-5725

Andres Restrepo
SIERRA CLUB

50 F Street, NW

8th Floor

Washington, D.C. 20001
(415) 977-5725

Counsel for Sierra Club
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Jon A. Mueller

Ariel Solaski

CHESAPEAKE BAY
FOUNDATION, INC.

6 Herndon Avenue

Annapolis, MD 21403

(443) 482-2162

Counsel for Chesapeake Bay

Foundation, Inc.

David Doniger

Ian Fein

Melissa J. Lynch

NATURAL RESOURCES
DEFENSE COUNCIL

1152 15th Street, NW, Suite 300

Washington, D.C. 20005

(202) 289-2403

Counsel for Natural Resources

Defense Council

Ann Brewster

Weeks
James P. Duffy
CLEAN AIR TASK

FORCE
114 State Street,
6th Floor
Boston, MA 02109
(617) 359-4077
Counsel for American Lung
Association, American Public
Health Association, Appalachian
Mountain Club, Clean Air
Council, Clean Wisconsin,
Conservation Law Foundation,
and Minnesota Center for
Environmental Advocacy
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Howard Learner

Scott Strand
ENVIRONMENTAL LAW &
POLICY CENTER

35 E. Wacker Dr.

Suite 1600

Chicago, IL 60601

(312) 673-6500

Counsel for Environmental Law
& Policy Center
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Jason C. Rylander

Elizabeth A. Jones

CENTER FOR

BIOLOGICAL

DIVERSITY

1411 K St.,, NW

Washington, D.C. 20005

(202) 744-2244

Counsel for Center for Biological
Diversity
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CERTIFICATE OF COMPLIANCE
I HEREBY CERTIFY that the foregoing complies with this Court’s

September 19, 2022 Order because it contains 1096 words.

Is] Meghan E. Greenfield
Meghan E. Greenfield
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that the foregoing was served on October 3,

2022, through the ECF filing system and will be sent electronically to the

registered participants as identified in the Notice of Electronic Filing.

Isl Meghan E. Greenfield
Meghan E. Greenfield
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