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NOTICE OF MOTION 

Healthy Gulf, Center for Biological Diversity, Cook Inletkeeper, Defenders of Wildlife, 

Friends of the Earth, Natural Resources Defense Council, Oceana, Sierra Club, and The 

Wilderness Society (“Conservation Groups”) respectfully move for leave to file a brief as amici 

curiae (attached as Attachment A) in the present action.1 

This unopposed motion is based on the following memorandum of points and authorities. 

Conservation Groups have filed a proposed order (attached as Attachment B) with this motion. 

CERTIFICATE REGARDING CONSENT OF PARTIES TO MOTION 

Counsel for Conservation Groups sought consent from counsel for Plaintiffs and 

Defendants to submit a brief as amici curiae regarding Plaintiffs’ motion for summary judgment 

and Defendants’ cross-motion for summary judgment. Counsel for Plaintiffs stated Plaintiffs do 

not oppose this motion so long as it is filed by today, June 21, 2022. Counsel for Defendants 

stated Defendants do not oppose this motion. 

STATEMENT OF INTEREST 

Proposed amici curiae Conservation Groups are nonprofit organizations working around 

the country, including in Louisiana, dedicated to protecting the natural environment, encouraging 

the transition to clean energy systems, and promoting public health. See Mem. Supp. Mot. Interv. 

(Apr. 27, 2021), R. Doc. 73-1; Decls. Supp. Mot. Interv. (Apr. 27, 2021), R. Docs. 73-4 to 73-12. 

Their members are affected by continued oil and gas development and Conservation Groups 

have an interest in ensuring sound regulation of the oil and gas industry. R. Doc. 73-1 at 5–10, 

12–14, 17–22; R. Docs. 73-4 to 73-12. Consequently, Conservation Groups have an interest in 

 
1 No counsel for a party authored the attached brief in whole or in part; no party or party’s 
counsel contributed money that was intended to fund the preparation or submission of the brief; 
and no person other than amici curiae, their members, or their counsel contributed money that 
was intended to fund the preparation or submission of the brief. 
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the issues in this action, including resolution of questions about the Department of the Interior’s 

statutory authority, the legality of the agency’s actions, and the disposition of Plaintiffs’ and 

Defendants’ motions for summary judgment. 

MEMORANDUM IN SUPPORT OF MOTION 

Conservation Groups have expertise in the statutory and regulatory framework governing 

oil and gas leasing, as well as factual issues related to leasing, developed through their many 

years of advocacy and seek to contribute this expertise as amici curiae in this case. 

While denying the Conservation Groups’ motion for intervention, Order 8 (May 10, 2021), R. 

Doc. 111, this Court found Conservation Groups alleged a legally protectable interest in 

protecting the environment from the effects of the oil and gas industry. Id. at 4. This Court also 

stated that Conservation Groups “may have expertise in the issues in this proceeding,” and 

invited “Conservation Groups to request amicus curiae status in this case and to file briefs 

addressing the constitutional and statutory authority issues.” Id. at 8.  Conservation Groups also 

previously were granted amici curiae status regarding Plaintiffs’ motion for preliminary 

injunctive relief.  R. Docs. 119, 122. 

Courts have “exercised great liberality” in allowing amicus briefs to be filed. See United 

States v. Davis, 180 F. Supp. 2d 797, 800 (E.D. La. 2001). “There are no strict prerequisites that 

must be established prior to qualifying for amicus status,” and an applicant must simply show 

that “participation is useful to or otherwise desirable by the court.” Id.  

Here, the Court has invited Conservation Groups to apply for amici curiae status and 

granted their prior request to participate as amici curiae at the preliminary injunction stage.2   

 
2 In opposing Conservation Groups’ motion to intervene, Plaintiff States suggested Conservation 
Groups should participate as amici curiae. Mem. Opp. Mot. Interv. 9–10 (May 4, 2021), R. Doc. 
96. 
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Further, Conservation Groups can offer useful expertise on the statutes governing onshore and 

offshore oil and gas leasing, which are at issue in the present action. See Pls.’ Mem. Supp. Mot. 

Summ. J., R. Doc.  199-1; Defs.’ Opp’n Pls.’ Mot. Summ. J., R. Doc. 208; Defs.’ Mem. Supp. 

Cross-Mot. Summ. J., R. Doc. 209-1. Conservation Groups have worked for decades to protect 

public lands and waters from the impacts of oil and gas development.3 Conservation Groups 

have a long history of litigation against the Department of the Interior, challenging both onshore 

and offshore leasing and development. See, e.g., Healthy Gulf v. Bernhardt, No. 1:19-cv-00707 

(D.D.C. filed Mar. 13, 2019); Gulf Restoration Network v. Zinke, No. 1:18-cv-01674 (D.D.C. 

filed July 16, 2018).4 Conservation Groups also have extensive experience litigating to enforce 

environmental laws and in administrative law practice. See R. Doc. 73-1, at 6–10. 

In the course of this work, Conservation Groups have developed deep expertise related to 

the regulation of onshore and offshore oil and gas development, as well as the requirements of 

the Administrative Procedure Act and key environmental statutes. Conservation Groups seek to 

present their perspective on Interior’s obligations under the Outer Continental Shelf Lands Act 

(OCSLA), the Mineral Leasing Act (MLA), and the Administrative Procedure Act (APA), as 

well as the administration of the oil and gas leasing programs under those statutes, which are 

germane to the arguments in the motions for summary judgment. In addition, Conservation 

Groups have expertise on factual issues related to oil and gas leasing and development, such as 

economic analyses, environmental effects, and safety risks.  

 
3 See Eustis Decl. ¶ 9, R. Doc. 73-4; Templeton Decl. ¶¶ 3, 9–10, R. Doc. 73-8; Chasis Decl. ¶¶ 
6–7, R. Doc. 73-9; Savitz Decl. ¶ 5, 7, R. Doc. 73-10; Jespersen Decl. ¶ 9, R. Doc. 73-12; 
McKinnon Decl. ¶ 20, R. Doc. 73-5; Nelson Decl. ¶ 21, R. Doc. 73-7. 
4 See also Jesperson Decl. ¶ 17; McKinnon Decl. ¶¶ 16–17; Collentine Decl. ¶¶ 8–9, R. Doc. 11; 
Nelson Decl. ¶¶ 9, 11–12, Templeton Decl. ¶ 8. 
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Conservation Groups’ motion is timely, as it is filed one week after Defendants filed their 

opposition to Plaintiffs’ summary judgment motion and cross-motion for summary judgment. 

For the foregoing reasons, Conservation Groups respectfully request this Court’s leave to 

file the attached brief, and supporting exhibits, as amici curiae. 

Respectfully submitted this 21st day of June, 2022. 

 

 /s/ Corinne Van Dalen   
Corinne Van Dalen (LA Bar # 21175) 
Earthjustice 
900 Camp Street, Unit 303 
New Orleans, LA 701 
T: 415-283-2335 
F: 415-217-2040 
cvandalen@earthjustice.org  
 
/s/ Thomas Delehanty               
Thomas Delehanty (pro hac vice) 
Michael S. Freeman (pro hac vice) 
Earthjustice 
633 17th St., Suite 1600 
Denver, CO 80202 
T: 303-623-9466 
F: 720-550-5757 
tdelehanty@earthjustice.org 
mfreeman@earthjustice.org 
 

  /s/ Christopher Eaton   
Christopher Eaton (pro hac vice) 
Shana E. Emile (pro hac vice) 
Earthjustice 
810 Third Avenue, Suite 610 
Seattle, WA 98104 
T: 206-343-7340 
F: 415-217-2040 
ceaton@earthjustice.org 
semile@earthjustice.org 
 
/s/ Erik Grafe     
Erik Grafe (pro hac vice) 
Earthjustice 
441 W 5th Ave., Suite 301 
Anchorage, AK 99501 
T: 907-277-2500 
F: 907-277-1390 
egrafe@earthjustice.org 
 

 
Counsel for Amici Curiae Healthy Gulf, Center for Biological Diversity, Cook Inletkeeper, 
Defenders of Wildlife, Friends of the Earth, Oceana, Sierra Club, and The Wilderness Society 
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INTRODUCTION 

A year ago, Plaintiffs State of Louisiana et al. (“the States”) requested preliminary 

injunctive relief against Executive Order 14008, on the theory that it would cause them 

“substantial and irreparable harms,” Mem. Supp. Mot. Prelim. Inj. 9, R. Doc. 3-1, by directing, 

“to the extent consistent with applicable law,” a nationwide pause on new oil and gas leasing, 

Exec. Order No. 14008, 86 Fed. Reg. 7619, 7624–25 (Jan. 27, 2021). The States claimed that 

such a pause would violate the Outer Continental Shelf Lands Act (“OCSLA”), the Mineral 

Leasing Act (“MLA”), and the Administrative Procedure Act (“APA”), on the core legal theory 

that the U.S. Department of the Interior is obligated to offer public lands and waters for lease. 

While the Court accepted the States’ allegations at the preliminary injunction stage, see generally 

Mem. Ruling re Mot. Prelim. Inj. (“PI Order”), R. Doc. 139, the full administrative record now 

reveals a different story. 

The record shows that, in reality, the Interior Department (“Interior”) exercised its broad 

discretion under OCSLA and the MLA to postpone several lease sales in 2021 for reasons other 

than the President’s Executive Order, such as to comply with NEPA. Established case law from 

the Supreme Court and other courts, longstanding agency practice, and even this Court’s 

preliminary injunction order allow the government to do that.  

The States, however, ignore these facts, asking this Court to disregard the administrative 

record and re-write the law. The Court should reject that invitation and deny the States’ motion 

for summary judgment. 

I. EVENTS SINCE LAST JUNE UNDERMINE THE STATES’ CLAIMS. 

Last year, when seeking preliminary injunctive relief, the States claimed that a pause on 

new leasing would drastically reduce “oil production, economic activity, and state revenues due 

to foregone drilling.”  Dismukes Decl. ¶ 15, R. Doc. 3-4; Considine Decl. ¶ 7, R. Doc. 3-2. 
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Among other predictions, one of the States’ affiants concluded in March 2021 that the States 

would “lose significant oil and gas investments in [their] econom[ies],” Considine Decl. ¶ 10, 

based on a prior modeling report calculating that a leasing pause would reduce onshore drilling 

by 62 percent in its first year.1  From these and other dire predictions, the States foretold 

“billions of dollars” in lost revenue, “thousands of lost jobs,” and “substantial and irreparable 

harm” from “depriv[ation] . . . of this vital revenue.”  Mem. Supp. Mot. Prelim. Inj. (“PI Mot.”) 

10, R. Doc. 3-1. 

As it turned out, the States’ predictions were simply wrong. As Interior describes, oil and 

gas revenues disbursed to states increased in 2021 from the prior year. Defs.’ Opp’n to Pls.’ Mot. 

Summ. J., (“Defs.’ Opp’n”) 21–22, R. Doc. 208; Tichenor Decl. ¶ 5, R. Doc. 208-3. Indeed, data 

from the Office of Natural Resource Revenue show that federal oil and gas revenues in calendar 

year 2021 were the highest they have been since 2014.2 

Likewise, the predicted drop in onshore drilling, which was the basis for the States’ 

claims of economic harm, never materialized. To the contrary, drilling rates in the thirteen 

plaintiff states have gone up since 2020, with the number of new wells spud nearly tripling from 

2020 to 2021. Tichenor Decl. ¶ 7. This increase mirrors the rise in drilling permits approved 

since President Biden took office: the 9,081 drilling permits issued in fiscal year 2022 (through 

April 2022) exceeds the 8,470 permits issued at the equivalent point of fiscal year 2021, and both 

 
1 The States have never filed the underlying report, which is the basis of Considine’s predictions. 
Considine Decl. ¶ 7. The report is available at https://www.wyoenergy.org/wp-content/uploads/
2020/12/Final-Report-Federal-Leasing-Drilling-Ban-Policies-121420.pdf. The 62 percent figure 
is on page 11 of the report. 
2 Data available at https://revenuedata.doi.gov/explore.  
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figures are higher than the total of 7,091 permits approved in all of fiscal year 2020.3  These 

facts squarely contradict the States’ claims last year of irreparable harm. 

Remarkably, the States offer no evidence beyond their 15-month-old affidavits to support 

their allegations of continuing harm. See Mem. Supp. Mot. Summ. J. (“MSJ”) 10, R. Doc. 199-1 

(citing R. Docs. 3-2, 3-4). This outdated and inaccurate evidence cannot sustain their request for 

permanent injunctive and other relief. 

Moreover, many of the States’ claims appear soon to become moot. The Bureau of Ocean 

Energy Management (BOEM) held offshore Lease Sale 257 on November 17, 2021. Defs.’ 

Mem. Supp. Cross-Mot. Summ. J. 8, R. Doc. 209-1. BOEM also restarted the process for Lease 

Sale 258 and made a new decision not to hold the sale, due to a lack of industry interest, which 

neither the States nor industry have challenged. Id. Starting next week, the Bureau of Land 

Management (“BLM”) will hold onshore sales across several states, including in plaintiff states 

Utah, Montana, and Oklahoma, as well as in Wyoming and other states.4  Over 130,000 acres of 

public land are set to be offered in Wyoming alone, beginning June 29, 2022.5  The record shows 

that BLM developed these sales using the same parcels from the cancelled 2021 sales, “working 

from the lease sales that were deferred in Q1 and Q2 [2021], then moving forward with analysis 

of parcels for inclusion.”  BLM-Q3001363; see also BLM-Q3001353–54 (showing BLM 

collecting the full list of postponed parcels to initiate the next round of sales); BLM-Q3001366 

(“State Offices should evaluate parcels that were under evaluation for proposed 2021 lease sales 

 
3 Onshore drilling permit data available at https://www.blm.gov/programs/energy-and-minerals/
oil-and-gas/operations-and-production/permitting/applications-permits-drill.  
4 See Upcoming Government Resources Opportunities, EnergyNet, https://www.energynet.com/
calendar.pl (last accessed June 21, 2022). 
5 See BLM National NEPA Register, Proposed Lease Sale, No. DOI-BLM-WY-0000-2021-0003-
EA, BLM, https://eplanning.blm.gov/eplanning-ui/project/2015621/510 (last accessed June 21, 
2022). 
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previously deferred.”). Thus, by the end of the month, all the onshore parcels encompassed in the 

States’ complaint will have gone through the full lease sale process.  

The upcoming sales, in fact, provide more relief than this Court can order through 

summary judgment, because courts lack authority to order Interior to lease public lands. 

Wyoming ex rel. Sullivan v. Lujan, 969 F.2d 877, 882 (10th Cir. 1992) (“[F]ederal courts do not 

have the power to order competitive leasing. By law, that discretion is vested absolutely in the 

federal government’s executive branch and not in its judiciary.”); see also Marathon Oil Co. v. 

Babbitt, 966 F. Supp. 1024, 1026 (D. Colo. 1997) (“Only an order of this court compelling the 

executive branch to make land available for competitive leasing under the Mineral Leasing Act 

would likely redress [plaintiff’s] claimed injuries. This, I do not have the power to do.”), aff’d, 

166 F.3d 1221 (10th Cir. 1999); United States ex rel. McLennan v. Wilbur, 283 U.S. 414, 419–20 

(1931) (declining to issue mandamus relief in light of Department’s discretion over whether to 

issue leases); Udall v. Tallman, 380 U.S. 1, 4 (1965) (finding the MLA “left the Secretary 

discretion to refuse to issue any lease at all on a given tract”).  

In short, the States have not only failed to prove their allegations of economic harm, but 

their claims are, or will soon be, moot. These realities, which the States ignore, preclude their 

request for relief. The Court should deny the States’ motion for summary judgment and grant the 

federal Defendants’ cross-motion for summary judgment on those grounds alone. 

For the reasons below, their motion for summary judgment also fails on the merits. 

II. THE STATE’S MOTION FOR SUMMARY JUDGMENT SHOULD BE DENIED. 

Summary judgment is appropriate only if “the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law.”  Fed. 

R. Civ. P. 56(a). To meet that high burden, it is not enough to offer legal arguments divorced 

from the facts: the movant must “identify[] those portions of [the record] which it believes 
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demonstrate the absence of a genuine issue of material fact.”  Celotex Corp. v. Catrett, 477 U.S. 

317, 323 (1986); see also Pitts v. Shell Oil Co., 463 F.2d 331, 335 (5th Cir. 1972) (“The burden 

of showing the absence of a genuine issue of material fact falls squarely, and with great weight, 

upon the moving party.”). 

A. The States’ Offshore Arguments Ask This Court to Rewrite OCSLA and 
Upend Decades of Settled Caselaw and Leasing Practices. 

The States’ offshore claims are premised entirely on their incorrect theory that a decision 

to delay or forego an individual proposed lease sale necessarily “constitutes a significant revision 

of the Five-Year Plan [sic]” that is subject to the same complex procedure as developing a five-

year program. MSJ 14–17. That can only be the case if the five-year program commits Interior to 

hold each and every lease sale the program “proposes.”  But courts have repeatedly explained 

that is not how OCSLA works. Rather, Congress separated the program stage from the lease sale 

stage to give Interior broad discretion to make independent decisions at each step. History, too, 

demonstrates that declining to finalize and hold a proposed sale—as has occurred for 44 percent 

of proposed sales—has never been considered a revision of a program, much less a significant 

one. The States ask this Court to rewrite OCSLA to craft new extra-statutory requirements for 

the offshore leasing process and to upend decades of settled caselaw and leasing practices. The 

Court should decline the States’ invitation. 

1. Congress Gave Interior Broad Discretion to Delay or Forego 
Proposed Lease Sales Without Needing to Revise a Program. 

The States complain that “adopting the government’s position would mean that no lease-

sale cancellation can ever constitute a significant revision” of a five-year program. MSJ 15. But 

that is exactly how OCSLA is structured and the current Five-Year Program is designed: because 

a five-year program in no way commits Interior to holding the lease sales proposed in the 

program, a decision to delay or not hold one of the proposed sales in no way revises the program. 
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Congress crafted OCSLA to be “pyramidic in structure, proceeding from broad-based 

planning to an increasingly narrower focus as actual development grows more imminent.”  

California ex rel. Brown v. Watt (“Watt II”), 712 F.2d 584, 588 (D.C. Cir. 1983) (quoting 

California ex rel. Brown v. Watt (“Watt I”), 668 F.2d 1290, 1297 (D.C. Cir. 1981)). OCSLA sets 

out a four-step process for leasing and developing offshore oil wells: 1) the five-year leasing 

program stage; 2) lease sale stage; 3) exploration plan stage; and 4) development and production 

plan stage. 43 U.S.C. §§ 1337, 1340, 1344, 1351; see generally Sec’y of the Interior v. 

California, 464 U.S. 312, 337–40 (1984). The Supreme Court has explained that “Congress has 

. . . taken pains to separate the various federal decisions involved in formulating a leasing 

program [and] conducting lease sales.”  Sec’y of Interior, 464 U.S. at 340.  

The States, however, ask this Court to disregard Congress’s efforts and collapse the two 

steps into one. Contrary to the States’ argument, a decision at the program step does not commit 

Interior to taking any particular action during the subsequent lease sale step. Rather, “[a]dditional 

study and consideration is required before each succeeding step is taken.”  Watt II, 712 F.2d at 

588. “Congress calls on Interior to strike an appropriate balance at each stage between local and 

national environmental, economic, and social needs.”  Ctr. for Sustainable Econ. v. Jewell, 779 

F.3d 588, 594 (D.C. Cir. 2015); see e.g., 43 U.S.C. §§ 1332, 1344(a)(1). 

The text and structure of the statute clearly demonstrate that a five-year program does not 

commit Interior to holding all or any of the sales proposed in the program. OCSLA states the 

program “consist[s] of a schedule of proposed lease sales.”  43 U.S.C. § 1344(a) (emphasis 

added). “Proposed” by its plain meaning does not mean “scheduled” or finalized, as the States 

appear to believe. A proposal does not become a binding commitment without further action. See 

Watt II, 712 F.2d at 592 (“Before an area is actually put up for sale, other steps must be taken.”). 
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That action occurs at the second step—the lease sale stage—where this case lies. It is at that 

stage where Interior considers whether to actually schedule and hold a sale proposed in the five-

year program. OCSLA by its plain text “authorize[s],” but does not require, Interior to sell 

leases. 43 U.S.C. § 1337(a)(1); see Wash. Cnty. v. Gunther, 452 U.S. 161, 169, n.9 (1981) 

(noting use of “authorized” in a statute “denotes affirmative enabling action”).  

The courts have repeatedly explained that OCSLA provides Interior broad latitude at the 

lease sale stage to decide whether and when to hold sales proposed in a five-year program and 

that the program does not commit the agency to a particular course of action. E.g., Ctr. for 

Biological Diversity v. U.S. Dep’t of Interior, 563 F.3d 466, 480 (D.C. Cir. 2009); Watt II, 712 

F.2d at 588; see also Ctr. for Sustainable Econ., 779 F.3d at 599. The five-year program stage 

involves one set of decisions that creates the universe of potential lease sales Interior has the 

option to offer. See 43 U.S.C. § 1344(d)(3) (“no lease shall be issued unless it is for an area 

included in the approved leasing program”); see also Ctr. for Biological Diversity, 563 F.3d at 

480 (describing program stage as one that “involve[s] only ‘the identification and mapping of 

areas that might be suitable for leasing’” (emphasis added) (quoting Wyo. Outdoor Council v. 

U.S. Forest Serv., 165 F.3d 43, 45 (D.C. Cir. 1999)). The lease sale stage involves a separate set 

of decisions and steps to determine how much, if any, of the leasing proposed in a five-year 

program to offer for sale. See 43 U.S.C. § 1337(a); 30 C.F.R. §§ 556.301, .302(a), (b). Interior’s 

ultimate decisions about leasing at this stage are not required to match the leasing proposed in a 

five-year program: “while an area excluded from the leasing program cannot be leased . . . or 

developed, an area included in the program may be excluded at a latter stage.”  Watt II, 712 F.2d 

at 588; see 30 C.F.R. § 556.302(c) (stating that there may be “changes from the area(s) proposed 

for leasing”). While the States accuse the government of trying to “establish a one-way ratchet,” 
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MSJ 15, it is actually Congress that established that ratchet in OCSLA. See also Defs.’ Opp’n 

18–19 (explaining Five-Year Program also contains one-way ratchet for its implementation). If 

the States would like it to be different, they must ask Congress to make that change, not this 

Court. 

The States’ arguments also contravene established D.C. Circuit precedent that approval 

of a five-year program does not make an “irreversible and irretrievable commitment of 

resources” towards subsequent leasing decisions. Ctr. for Sustainable Econ., 779 F.3d at 599; 

Ctr. for Biological Diversity, 563 F.3d at 480. The court explained in Center for Biological 

Diversity that a program “does not require any action” and that “no rights have yet been 

implicated” at that stage. 563 F.3d at 480, 483. The States’ arguments that a program does 

commit Interior to leasing and require action to hold lease sales and does implicate the rights of 

the States and potential lessees to participate in proposed sales are directly contrary to this 

established caselaw. MSJ 14–17, 19–20.  

The option to delay or forego a proposed lease sale is also consistent with and a feature of 

the 2017–2022 Five-Year Program involved here, which states, “The inclusion of an area in the 

Proposed Final Program or an approved program . . . does not necessarily mean that a lease sale 

will be held in that area.”  2017–2022 OCS Oil and Gas Leasing Proposed Final Program 

(“PFP”) S-1, R. Doc. 199-3. This is because, as it explains repeatedly, the Program provides the 

Secretary “flexibility” to limit the number or size of the proposed sales that are actually held 

without revising the program. E.g., PFP 10-5; see Defs.’ Statement of Material Facts (Defs.’ 

SMF”) ¶ 6 (citing and quoting program); see also PFP § S.2.1, Doc. 199-3, at 19 (noting one 

industry commenter requested Interior to limit lease sales to just one per year). The Program 

expressly states the Secretary can “cancel lease offerings.” PFP S-5. So it cannot possibly be that 
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the cancellation of a proposed lease sale “revises” the Program, as the States argue, when the 

Program itself provides for such cancellations. 

  Requiring Interior to revert to program-stage procedures any time it does not convert a 

“proposed” lease sale to an actual lease sale would vitiate Congress’s intent to “separate the 

various federal decisions” at each stage and create redundant processes. Sec’y of Interior, 464 

U.S. at 340. It is thus the States who ask this Court “to engraft an extratextual” set of 

requirements to OCSLA that Congress did not. 

2. Imposing New Requirements for Lease Sale Decisions Would Upend 
Decades of Leasing Practices. 

The States’ position that a decision to delay or forego a proposed lease sale requires 

revising the five-year program is inconsistent with decades of leasing practices and would upend 

Interior’s leasing practices going forward. Since OCSLA was amended in 1978 to add the five-

year program framework, there has never been a program in which all the proposed lease sales 

were held. See Five-Year Program for Offshore Oil and Gas Leasing: History and Program for 

2017-2022, at 9–12, Cong. Rsch. Serv. (Aug. 23, 2019), https://fas.org/sgp/crs/misc/R44504.pdf; 

Defs.’ SMF ¶ 2. In fact, nearly half of proposed sales (44 percent) have been delayed or 

cancelled. Defs.’ SMF ¶ 2. The States’ apparent position is that those actions were all illegal. 

This pattern has spanned presidential administrations from both political parties. For 

example, the Reagan Administration did not hold 18 of the 41 proposed lease sales in its 1982–

1987 Program, and the George W. Bush Administration opted not to hold 5 of the 20 proposed 

lease sales in its 2002–2007 Program. Cong. Rsch. Serv., supra, at 9–12. Interior has more 

recently cancelled lease sales in Alaska due to lack of industry interest or for conservation 

reasons, 76 Fed. Reg. 11,506 (Mar. 2, 2011); 80 Fed. Reg. 74,796 (Nov. 30, 2015); 80 Fed. Reg. 

74,797 (Nov. 30, 2015), and in the Mid-Atlantic and Gulf of Mexico to allow for the 
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development of stronger protections following the Deepwater Horizon disaster, 75 Fed. Reg. 

44,276 (July 28, 2010); see also Nat. Res. Def. Council v. Hodel, 865 F. 2d 288, 293 n.3 (D.C. 

Cir. 1988) (describing other actions to delay proposed sales).  

Interior has been developing five-year programs since the early 1980s with the settled 

understanding that it may subsequently delay, shrink, or decline to hold individual proposed 

sales in the program at the lease sale stage. Adopting the States’ position that a program prevents 

Interior from doing so without completely revising the program would disrupt that settled 

practice and likely would impact Interior’s current process for developing the next five-year 

program. See Defs.’ Opp’n 1–2, 19–20 (explaining position would “imped[e] offshore leasing 

going forward”); cf. Br. Amici Curiae 12–13, R. Doc. 203 (raising concerns about delay in new 

five-year program).  

The States’ position boils down to a fundamental misunderstanding of how OCSLA 

operates. Contrary to the States’ assertions, Congress structured OCSLA such that a decision not 

to proceed with any individual proposed lease sale is not a revision of a five-year program but a 

feature of the program as dictated by statute. The Court should reject the States’ request to 

rewrite the statute and upend decades of established caselaw and leasing practices. 

B. The States’ Onshore Arguments Ignore the Record, Contradict Settled 
Agency Practice, and Attempt to Re-Write the MLA. 

The States have also failed to meet their summary judgment burden for onshore leasing 

decisions, for three reasons. First, the record shows that BLM postponed its 2021 lease sales to 

conduct additional NEPA analysis based on litigation and environmental concerns, contradicting 

the States’ unsupported claim that BLM postponed them “solely” as a result of Executive Order 

14008. Second, the record shows that BLM applied its longstanding interpretation of the terms 
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“eligible” and “available” as the legal basis for making those postponements. And third, the 

States’ legal theory asks the Court to re-write the MLA and decades of caselaw interpreting it. 

1. The Record Belies the States’ Account of the Facts. 

In its preliminary injunction order, the Court observed that “there is a huge difference 

between the discretion to stop or pause a lease sale because the land has become ineligible for a 

reason such as an environmental issue, and, stopping or pausing a lease sale with no such issues 

and only as a result of Executive Order 14008.” PI Order 25. The Court acknowledged that BLM 

had canceled many of the lease sales on grounds other than Executive Order 14008, such as the 

“need for further environmental analysis,” and noted the States’ allegation that those other 

rationales were merely “pretextual.” Id. at 31. The Court expressly noted that this issue would 

“need to be explored on the merits of this lawsuit.” Id.  

Inexplicably, the States ignore this Court’s admonition from last year. Their summary 

judgment filings offer no evidentiary support for their argument that BLM cancelled all quarterly 

lease sales “relying solely on the Pause.”  MSJ 8. Nor do the States develop their 2021 claim that 

BLM’s stated explanations for the cancellations were just a pretext. The States, in fact, do not 

even mention the administrative record documenting BLM’s rationales for postponing the 2021 

onshore sales.6   

The States declare that after President Biden issued Executive Order 14008, BLM 

published a “fact sheet” acknowledging the Order, “[a]nd then BLM offices began systematically 

posting postponement or cancellation notices for their March and April 2021 lease sales.”  

MSJ 8. Their summary judgment brief, however, does not provide any further details (or record 

citations) about the March and April 2021 postponements. The same is true of the States’ 

 
6 Their brief contains only four citations in total to the onshore record: two references to a 1989 
Solicitor’s memo and two references to Executive Order 14008. MSJ 6, 7, 18, 19. 
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Statement of Material Facts, which does not lay out undisputed facts supported by the record, but 

rather offers argumentative and unsupported claims. R. Doc. 199-11.  

The States seek factual support from pages 29–31 of this Court’s preliminary injunction 

order, but the cited passages actually support BLM’s position. This Court acknowledged that 

BLM’s stated reasons for the postponements included: 

• “to confirm the adequacy of underlying environmental analysis,” PI Order 30 (citing Doc. 

No. 120, PR 76); 

• “to determine whether additional NEPA needed to be conducted,” id. (citing Doc. No. 

120, PR 77); 

• “due to lack of analysis on greenhouse gas emissions,” id. (citing Doc. No. 120, PR 79–

80); 

• “due to lack of an environmental analysis,” id. (citing Doc. No. 120, PR 79–80); 

• “to complete additional air quality analysis,” id. at 31 (citing Doc. No. 120, PR 81–82); 

• “to reevaluate the parcels due to an opinion in the Rocky Mountain Wild Case,” id. (citing 

Doc. No. 120, PR 83–84); and 

• “pending decisions on how the Department will implement the Executive Order,” id. 

(citing Doc. No. 120, PR 86) (emphasis added). 

The States’ silence on the administrative record is not surprising because the record 

confirms that BLM’s postponements were prompted by exactly the kind of “environmental 

issue[s]” the Court found to be a legitimate basis for postponement. Id. at 25–26. The record 

shows that: 

• BLM postponed the March 2021 Eastern States sale for “additional air quality analysis, 

including greenhouse gas (GHG) analysis,” BLM_I001166; 

Case 2:21-cv-00778-TAD-KK   Document 211-1   Filed 06/21/22   Page 17 of 26 PageID #: 
7566



 

13 

• BLM postponed the March 2021 Utah sale due to a likely NEPA violation, as identified 

in Rocky Mountain Wild v. Bernhardt, 506 F. Supp. 3d 1169 (D. Utah 2020), 

BLM_I001164; BLM_I002412; 

• BLM postponed the March 2021 Colorado, Montana, Utah, and Wyoming sales due to 

“serious questions as to NEPA compliance,” BLM_I001169–70; see also BLM_I002414 

(stating these sales were postponed “to confirm the adequacy of underlying 

environmental analysis”); BLM_I002701–04 (discussing NEPA flaws identified in 

Wyoming fourth quarter 2020 sale).  

This caution—ensuring its sales did not violate NEPA or other laws—was a reasonable and 

prudent measure in light of the agency’s repeated losses in court. BLM-Q3002147–50 

(describing the “numerous lawsuits” and “adverse decisions” BLM’s lease sale decisions have 

faced). 

The other two sales included in the States’ complaint and merits brief are the March 2021 

Nevada sale and the April 2021 New Mexico sale. The former was postponed before the 

Executive Order was even issued. BLM_I001131. The latter was temporarily deferred on March 

1, 2021, “pending decisions on how the Department will implement the Executive Order . . . with 

respect to onshore sales,” noting that the “Department ha[d] not yet rendered any such 

decisions,” BLM_I001180, and that BLM had received a number of objections and had not 

completed its NEPA analysis for the sale. BLM_I001174–78.  

The States offer no basis for treating these explanations as pretextual. Federal agencies 

are entitled to a “presumption of regularity” under the APA. Olenhouse v. Commodity Credit 

Corp., 42 F.3d 1560, 1574 (10th Cir. 1994). Absent a “strong showing of bad faith or improper 

behavior”—which the States have not made—courts review an agency’s decision based on the 
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explanation it provides in the administrative record. Dep’t of Com. v. New York, 139 S. Ct. 2551, 

2573–74 (2019). The Supreme Court has emphasized that courts “may not reject an agency’s 

stated reasons for acting simply because the agency might also have had other unstated reasons.”  

Id. at 2573. Indeed, it is “typical” for an agency to “have both stated and unstated reasons for a 

decision.”  Id. at 2575.  

The fact record described above amply supports BLM’s decisions to postpone various 

2021 lease sales for reasons other than the Executive Order. The agency’s stated explanations are 

not pretextual or made in bad faith simply because BLM was also considering how to apply the 

Executive Order at the same time. Indeed, the Executive Order was motivated by concerns very 

similar to those that justified the lease sale postponements: courts had been repeatedly 

invalidating BLM’s lease sales for failure to comply with NEPA. BLM’s stated rationales of 

ensuring compliance with NEPA were not improper or pretextual. See Dep’t of Com., 139 S. Ct. 

at 2575, 2579. 

In short, the fact record tells a much different story than the States’ unsupported 

allegations. Far from “relying solely on the Pause,” Mot. at 8, the record shows that BLM 

recognized its lease sales raised serious environmental issues and were legally vulnerable, and so 

it chose to postpone them until additional NEPA and other analyses could be completed. The 

States make no effort to “explore,” much less prove, their contrary view of the facts and have 

therefore failed to carry their summary judgment burden. 

2. BLM’s Cancellation of the 2021 Sales Followed its Longstanding 
Interpretation of “Eligible” and “Available.” 

The States’ summary judgment motion also fails on the law because it treats the MLA as 

imposing a blanket command for BLM to hold lease sales every quarter. See MSJ 17–19. That is 

simply not what the MLA says. The MLA provides that “[l]ease sales shall be held for each State 
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where eligible lands are available at least quarterly.”  30 U.S.C. § 226(b)(1)(A) (emphasis 

added). Even though this provision is expressly conditioned on lands being both “eligible” and 

“available,” the States do not grapple with what those terms mean.  

Since shortly after passage of the 1987 amendments and through today, BLM has 

consistently interpreted “eligible” and “available” as follows: 

• Lands are “eligible” for leasing when they are not barred from leasing by statute or 

regulation. Ineligible lands include national parks and wilderness areas, for example. 

• Eligible lands become “available” when they are both (a) open to leasing in the 

applicable resource management plan, and (b) all statutory requirements and reviews, 

including compliance with NEPA, have been met. 

These definitions first appeared in a 1989 memorandum by the Interior Department Solicitor, 

BLM_I000008; BLM_I000009, and have been maintained ever since, including in BLM’s 1996 

leasing handbook, Manual 3101-1, BLM_I000017, and in guidance documents issued in 2010, 

2013, and 2018, for example.7 

Thus, under BLM’s longstanding and consistent interpretation, the quarterly leasing 

provision does not apply unless and until:  

(a) there are lands not precluded by statute or regulation from leasing; 

 
7 See Instruction Memorandum 2010-117 n.8, BLM (2010), https://www.blm.gov/policy/im-
2010-117 (“Eligible lands . . . are considered available for leasing when all statutory 
requirements have been met, including compliance with the NEPA, appropriate reviews have 
been conducted, and lands have been allocated for leasing in the [resource management plan].”); 
BLM Manual MS-3120.11 (Feb. 18, 2013), https://tinyurl.com/bdfw2k9k (“Lands are available 
for leasing when they are open to leasing in the applicable resource management plan, and when 
all statutory requirements and reviews have been met.”); Instruction Memorandum 2018-034 n.6, 
BLM (2018), https://www.blm.gov/policy/im-2018-034 (“Lands allocated for leasing in the 
RMP are considered available for leasing when appropriate reviews have been conducted and all 
statutory requirements have been met, including compliance with the NEPA.”). 
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(b) those lands are designated as open for leasing in the RMP; and  

(c) the agency has determined it wants to offer the lands after completing NEPA review and 

other statutory requirements to support that decision. 

As it has for the past 33 years, BLM applied that interpretation to the 2021 lease sales. It 

determined that its environmental reviews and NEPA compliance were incomplete and 

postponed the sales on that basis. BLM_I001131; BLM_I001164; BLM_I001166; 

BLM_I001169–70; BLM_I002412; BLM_I002701–04; BLM-Q2000080; BLM-Q2000478; 

BLM-Q3002147–50 (explaining that NEPA was incomplete for Q1 and Q2 sales). These types 

of postponements, moreover, were nothing new: the agency has for decades regularly canceled 

lease sales for similar reasons. Defs.’ SMF ¶ 13; BLM-Q3002150–51 (giving examples of other 

postponements); R. Doc. 119-3 (same).  BLM’s application of its consistent and long-standing 

interpretation of eligible and available is entitled to deference and should not be disturbed. 

Smiley v. Citibank, 517 U.S. 735, 740 (1996) (“[A]gency interpretations that are of long standing 

come before [a court] with a certain credential of reasonableness, since it is rare that error would 

long persist.”).  

The States, moreover, provide no basis for rejecting BLM’s interpretation of eligible and 

available: they simply assert that it would “eviscerate” their view of the MLA as imposing a 

mandate to offer leases every three months. See MSJ 17–19. However, the States’ unsupported 

gut sense of what these terms ought to mean does not supplant BLM’s reasonable and 

longstanding interpretation of the statutory language. See Barnhart v. Walton, 535 U.S. 212, 222 

(2002). The States’ novel and belated attempt to disrupt over 30 years of consistent agency 

operation should be rejected.  
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3. The States Ask This Court to Re-Write the MLA. 

More broadly, the States’ view of the MLA as an unyielding mandate to lease public 

lands every three months would fundamentally re-write the MLA in a manner that conflicts with 

its plain language and the intent of Congress. The Supreme Court and other courts have 

repeatedly affirmed that the MLA does not require the Interior Department to offer leases—a 

point underscored by the States’ failure to cite a single case where a court has ordered BLM to 

issue a lease. The Court should reject the States’ attempt to re-write the law. 

The MLA provides federal lands “may be leased” for oil and gas, 30 U.S.C. § 226(a) 

(emphasis added), which leaves BLM with broad discretion to not offer leases. See Udall, 380 

U.S. at 4 (MLA “left the Secretary discretion to refuse to issue any lease at all on a given tract”); 

Haley v. Seaton, 281 F.2d 620, 625 (D.C. Cir. 1960) (legislative intent of “may be leased” 

language was “to give the Secretary of the Interior discretionary power, rather than a positive 

mandate to lease”).  

The Supreme Court, in fact, has upheld a national oil and gas moratorium under the 

MLA. McLennan, 283 U.S. at 419, aff’g Wilbur v. United States ex rel. Barton, 46 F.2d 217, 218 

(D.C. Cir. 1930) (Hoover administration ordered pause to conserve federally owned oil). In 

McLennan, the Supreme Court accepted the Interior Department’s argument that the MLA 

“empower[s]” Interior to issue leases but does not compel them. Id. at 419–20. This controlling 

precedent would authorize even the nationwide leasing pause the States claim is at issue here.  

The quarterly lease sale language the States rely on was added to the MLA in connection 

with 1987 amendments requiring that oil and gas leases be offered primarily through competitive 

auctions. Prior to 1987, leasing was accomplished primarily on an over-the-counter basis, 

without competitive bidding. W. Energy All. v. Salazar, No. 10-cv-0226, 2011 WL 3737520, at 

*4 (D. Wyo. 2011). The quarterly leasing provision was a housekeeping measure that served to 
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ensure competitive auctions would occur on a regular basis when BLM wanted to offer leases for 

sale. Both (1) the text of the 1987 amendments and (2) their legislative history demonstrate that 

Congress retained BLM’s long-established discretion not to offer leases and did not intend the 

amendments to fundamentally alter the MLA as claimed by the States. 

i. The amendments’ text retains Interior’s discretion not to lease. 

The 1987 amendments did not alter the MLA’s central “may be leased” language, see 30 

U.S.C. § 226(a), which courts have ruled gives BLM broad discretion not to lease. See, supra, 

pp. 5–7. Moreover, the MLA provision amended in 1987 to require competitive leasing, Section 

226(b)(1)(A), retained language in that section providing such discretion. Section 226(b)(1)(A) 

states: “All lands to be leased . . . shall be leased as provided in this paragraph . . . by 

competitive bidding . . . . Lease sales shall be held for each State where eligible lands are 

available at least quarterly.” 30 U.S.C. § 226(b)(1)(A) (emphasis added). The term “lands to be 

leased” was not changed in 1987, and it indicates that procedural requirements for competitive 

leasing—including holding quarterly lease sales—only apply once BLM determines that lands 

are “to be leased.” Salazar, 2011 WL 3737520, at *4–5 (interpreting Section 226(b)(1)(A) as 

preserving discretion not to lease).  

For example, the Supreme Court interpreted pre-1987 MLA language requiring that 

“lands to be leased . . . shall be leased” according to certain procedures, as leaving the agency 

with discretion to refuse to lease at all. See Udall, 380 U.S. at 4; see also Haley, 281 F.2d at 625 

(same). The Tenth Circuit similarly reads this language “to merely mean that the Secretary must 

issue a lease [according to the Section 226(b)(1)(A) procedures] if he is going to lease at all.” 

Salazar, 2011 WL 3737520, at *4–5 (quoting Justheim Petroleum Co. v. Dep’t of Interior, 769 

F.2d 668, 671 (10th Cir. 1985); Sw. Petroleum Corp. v. Udall, 361 F.2d 650, 654 (10th Cir. 
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1966)). Accordingly, the MLA’s provision for quarterly lease sales when lands are “eligible” and 

“available” does not preclude BLM from determining that no lands are “to be leased.” 

ii. The legislative history confirms that Congress did not intend to 
mandate leasing. 

The legislative history of the 1987 amendments also makes clear Congress did not intend 

to alter the agency’s long-established discretion not to lease. As one commentator noted, 

“nowhere in the legislative history of the [1987 amendments] did Congress suggest that it 

modified the Secretary’s discretion in any way.”  Thomas Sansonetti & William Murray, A 

Primer on the Federal Oil and Gas Leasing Reform Act of 1987 and its Regulations, 25 Land & 

Water L. Rev. 375, 388 n.112 (1990). Nor is there any evidence that Congress intended to 

overturn or limit the Supreme Court’s McLennan decision recognizing the agency’s authority to 

adopt a nationwide moratorium, or any other established precedent. See id. at 388 n.112 (citing 

McLennan in explaining that amendments did not affect pre-1987 discretion). 

Just the opposite: the legislative history demonstrates that “Congress did not intend to 

affect the [Interior Department]’s discretion in determining which lands would be suitable for 

leasing.”  Salazar, 2011 WL 3737520, at *5 n.10. Congress sought to reform the MLA because 

the existing non-competitive leasing process had been rife with abuse. See 133 Cong. Rec. 

S8322-04, 1987 WL 940033 (Jul. 13, 1987) (statement of Senate sponsor Sen. Melcher); H.R. 

Rep. No. 100-378, at 7–8 (1987), attached as Ex. 1.  

In moving to a competitive leasing system, the sponsors of the 1987 amendments made 

clear that Congress did not intend to limit the agency’s existing discretion not to lease. For 

instance, in a committee hearing, Senator Melcher expressly stated that his bill “does not change 

the Secretary’s discretion in refusing to lease, because there are overriding reasons why he 

should not lease.” Sen. Hr’g 100-464, at 108 (June 30, 1987), attached as Ex. 2; see also H.R. 
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Hr’g 100-11, at 83 (July 28, 1987), R. Doc. 208-4 (comments by sponsor Rep. Rahall reflecting 

his understanding that Department would retain discretion “to reject lease offers” for “land 

management consideration”); H.R. Rep. No. 100-378, at 11 (quarterly leasing to occur “where 

appropriate,” and competitive leasing process was “[s]ubject to the Secretary’s discretionary 

authority” over leasing). Interior Department testimony also reflected the Department’s 

understanding that the amendments did “not change the Secretary’s discretion not to lease 

lands.”  H.R. Hr’g 100-11, at 67; Sen. Hr’g 100-464, at 159 (explaining that under the 

amendments, Interior “has discretion to not lease” as provided in the MLA, and “[t]he discretion 

is limited only by the need not to be capricious”).  

Put simply, the 1987 amendments reformed the MLA to prevent abuses of the leasing 

process while maintaining the Department’s existing discretion not to lease. The Court should 

reject the States’ invitation to do what Congress declined to do in 1987: overturn decades of 

precedent and fundamentally re-cast the MLA as a non-discretionary mandate requiring Interior 

to offer leases for sale. See Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 468 (2001) 

(Congress “does not alter the fundamental details of a regulatory scheme in vague terms or 

ancillary provisions—it does not . . . hide elephants in mouseholes.”). 

In conclusion, the States have failed their summary judgment burden on both the facts 

and the law. The administrative record—which the States ignore—demonstrates that BLM 

postponed its 2021 onshore lease sales for reasons other than Executive Order 14008, and that 

those decisions align with the agency’s longstanding interpretation of the terms “eligible” and 

“available.” The States’ novel objection to this decades-old practice, and effort to re-write the 

MLA, should be denied. 
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III. CONCLUSION 

For the reasons above, the Court should deny the States’ motion for summary judgment 

and grant the federal Defendants’ cross-motion for summary judgment. 

 
Respectfully submitted this 21st day of June, 2022. 

 
 
/s/ Corinne Van Dalen  
Corinne Van Dalen (LA Bar #21175) 
Earthjustice 
900 Camp Street, Unit 303 
New Orleans, LA 701 
T: 415-283-2335 F: 415-217-2040 
cvandalen@earthjustice.org 
 
/s/ Thomas R. Delehanty  
Thomas R. Delehanty (pro hac vice) 
Michael S. Freeman (pro hac vice) 
Earthjustice 
633 17th St., Suite 1600 
Denver, CO 80202 
T: 303-623-9466 F: 720-550-5757 
tdelehanty@earthjustice.org 
mfreeman@earthjustice.org 

/s/ Christopher Eaton   
Christopher Eaton (pro hac vice) 
Shana E. Emile (pro hac vice) 
Earthjustice 
810 Third Avenue, Suite 610 
Seattle, WA 98104 
T: 206-343-7340 F: 415-217-2040 
ceaton@earthjustice.org 
semile@earthjustice.org 
 
/s/ Erik Grafe   
Erik Grafe (pro hac vice) 
Earthjustice 
441 W 5th Ave., Suite 301 
Anchorage, AK 99501 
T: 907-277-2500 F: 907-277-1390 
egrafe@earthjustice.org 

 
Counsel for Amici Curiae Healthy Gulf, Center for Biological Diversity, Cook Inletkeeper, 
Defenders of Wildlife, Friends of the Earth, Oceana, Sierra Club, and The Wilderness Society 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF LOUISIANA 

LAKE CHARLES DIVISION 

THE STATE OF LOUISIANA, By and 
through its Attorney General, JEFF 
LANDRY, et al., 
 Plaintiffs, 
 v. 
 
JOSEPH R. BIDEN, JR., in his official 
capacity as President of the United States, et 
al., 
 

Defendants, 
 

 
 
Civ. No.:  2:21-cv-00778-TAD-KK 
 
Judge:  Terry A. Doughty 
 
Mag. Judge:  Kathleen Kay 

 
[PROPOSED] ORDER 

The Motion for Leave to File Brief of Amici Curiae by Healthy Gulf, Center for 

Biological Diversity, Cook Inletkeeper, Defenders of Wildlife, Friends of the Earth, Natural 

Resources Defense Council, Oceana, Sierra Club, and The Wilderness Society, regarding 

Plaintiffs’ motion for summary judgment and Defendants’ cross-motion for summary judgment, 

is GRANTED.  The proposed brief and supporting exhibits, which accompanied the motion for 

leave, shall be deemed to have been filed and served by ECF on the date of this Order. 

 
Dated: ________________________ 
 

____________________________ 
TERRY A. DOUGHTY 
UNITED STATES DISTRICT JUDGE 
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