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CERTIFICATE AS TO PARTIES, RULINGS, AND 
RELATED CASES PURSUANT TO CIRCUIT RULE 28(a)(1) 

A.  Parties and Amici.  Except for the following, all parties, in-

tervenors, and amici appearing before the district court and in this Court 

are listed in the Brief for Appellant American Petroleum Institute and 

the Brief for the State of Louisiana: 

Amici Curiae: Shell Offshore Inc. 

EnerGeo Alliance  

National Ocean Industries Association 

 
The Chamber of Commerce of the United States of 
America  
 
BP Exploration & Production Inc. 

B.  Ruling Under Review.  References to the ruling at issue ap-

pear in the Brief for Appellant American Petroleum Institute and the 

Brief for the State of Louisiana.  

 
C.  Related Cases.  This case has not been before this Court or 

any other court (besides the district court), and counsel is not aware of 

any related cases, as that term is defined by Circuit Rule 28(a)(1)(C), that 

are currently pending before this or any other Court.   
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ii 

DISCOSURE STATEMENT PURSUANT TO CIRCUIT RULE 26.1 

BP Exploration & Production Inc. is a nongovernmental corporation 

and leading energy provider. BP Exploration & Production is an indirect 

wholly owned subsidiary of BP p.l.c., a company incorporated under the 

laws of England and Wales. 

 

/s/ Allon Kedem   
Allon Kedem 
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iii 

STATEMENT REGARDING CONSENT TO FILE 
AND SEPARATE BRIEFING 

All parties have consented to the filing of this amicus brief. Amicus 

filed its notice of intent to participate in this case on June 13, 2022. Pur-

suant to Circuit Rule 29(d), counsel for BP Exploration & Production Inc. 

represents that the submission of a separate brief is necessary to offer a 

unique perspective not developed by the parties or any other amici with 

respect to the issue of ripeness. With respect to the remedy—an issue on 

which amici are aligned—BP has elected to endorse the separate brief 

filed by Chevron U.S.A. Inc., rather than to address that argument in a 

duplicative manner 

/s/ Allon Kedem   
Allon Kedem 
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iv 

STATEMENT OF AUTHORSHIP AND FINANCIAL 
CONTRIBUTIONS 

No party’s counsel authored this brief in whole or in part. Nor did 

any party or party’s counsel, or any other person other than amicus, con-

tribute money that was intended to fund preparing or submitting this 

brief.  

/s/ Allon Kedem   
Allon Kedem 
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INTEREST OF AMICUS CURIAE 

  BP Exploration & Production Inc. (BP) is a leading energy provider, 

with a commitment to the United States that dates back more than 150 

years. BP was the apparent high bidder on 46 of the tracts offered in Gulf 

of Mexico Lease Sale 257. If BP’s bids are approved by the U.S. Depart-

ment of the Interior in the post-sale review process—which is currently 

on hold as a result of this litigation—the agency will issue leases for those 

tracts to BP. But if the agency is required to re-bid tracts from the Lease 

Sale, despite the fact that winning bids (including BP’s) have already 

been publicly disclosed, BP would be left at a significant competitive dis-

advantage. 

 BP’s interest in this case, however, is not limited to its financial 

stake in the leases. BP has set an ambitious goal to reach net zero carbon 

emissions by mid-century—and to help the world get there, too. Con-

sistent with that goal, BP “strongly supports the inclusion of sound 

greenhouse gas . . . and climate change analysis as part of the review of 

federal agency actions under [the National Environmental Policy Act 

(NEPA)]. Such analysis is crucial not only to ensure that policy makers 

and the public are well-informed about the implications of agency 

USCA Case #22-5036      Document #1950448            Filed: 06/13/2022      Page 11 of 37



 

 

2 

decisions for the energy transition and for climate change, but also to 

facilitate the permitting of projects that will help the United States, and 

the world, achieve net zero.”1 

BP thus offers a unique perspective not developed by the parties or 

any other amici. BP believes that the agency is required to conduct an 

environmental analysis in connection with the Lease Sale, and that a 

NEPA challenge based on the environmental effects of the sale could 

presently be ripe for judicial review. But unlike Plaintiffs, BP believes 

that the appropriate analysis must focus solely on the consequences of 

the Lease Sale itself. The environmental effects of future oil and gas pro-

duction, including “downstream” greenhouse gas emissions that may re-

sult from foreign consumption, will properly be considered when the 

agency decides—at a later stage—whether to approve such production. 

 BP respectfully submits that the Court will benefit from its unique 

views on these issues. In light of the Court’s preference for amici curiae on 

the same side joining a single brief when practicable, see D.C. Cir. R. 29(d), 

 
1 Letter from Downey Magallanes, Head of Pol’y & Fed. Gov’t Affs., US, 
BP America, Inc., to Brenda Mallory, Chair, Council on Env’t Quality, 
Re: Comments on the National Environmental Policy Act Implementing 
Regulations (Phase 1) at 2 (Nov. 22, 2021), at https://tinyurl.com/2p8a5ys2. 
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BP has consulted with other amici to confirm that the argument made in 

this brief does not duplicate their views. But with respect to the remedy—

an issue on which amici are aligned—BP has elected to endorse the sep-

arate brief filed by Chevron U.S.A. Inc., rather than to address that ar-

gument in a duplicative manner. See infra Part II. 

INTRODUCTION AND SUMMARY OF ARGUMENT 

The National Environmental Policy Act (NEPA) requires an 

agency, before undertaking “major Federal actions significantly affecting 

the quality of the human environment,” to analyze “the environmental 

impact of the proposed action,” including adverse effects “which cannot 

be avoided should the proposal be implemented.” 42 U.S.C. § 4332(2)(C)(i)-

(ii) (emphasis added). To comply with that statutory command, an agency 

must first identify the relevant “Federal action[ ],” and then must con-

sider any significant environmental effects “of the proposed action” itself.  

That careful focus on associated consequences is particularly im-

portant where the agency decision is only one stage of a multi-tiered de-

cision-making scheme, like the Outer Continental Shelf Lands Act 

(OCSLA). Since successive stages involve new “Federal actions,” NEPA 

requires consideration at each stage only of the potential environmental 
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consequences of that action—not the consequences of future actions that 

may or may not occur at later stages. Associated ripeness principles sim-

ilarly require a court evaluating a multi-tiered project to confine its re-

view to the particular “critical stage of a decision” that is then before the 

agency. The question in such cases is not whether the agency must eval-

uate the environmental consequences of major actions taken at future 

stages, but when it must do so. 

In this case, the district court determined that Plaintiffs’ challenges 

to Lease Sale 257 were ripe because the sale also authorizes “ancillary 

activities” to be conducted in the leased areas. BP agrees that, insofar as 

the environmental effects of those activities “cannot be avoided should 

the [sale] be implemented,” 42 U.S.C. § 4332(2)(C)(ii), a NEPA challenge 

based on those activities would be ripe for judicial review. At the same 

time, however, the scope of the environmental analysis must remain fo-

cused on the effects of the activities themselves, not on effects that could 

result from decisions made at later stages of the OCSLA process.  

The district court faulted the agency for failing to consider the en-

vironmental effects of future oil and gas production, including “down-

stream” greenhouse gas emissions that may result from foreign 
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consumption. But consideration of environmental effects from production 

will become appropriate if and when the agency contemplates whether to 

authorize such production. By requiring them to be considered now, the 

district court engaged in improper bootstrapping: It imposed a NEPA 

analysis based on the “ancillary activities” associated with the current 

Lease Sale, only to broaden the scope of that analysis to include effects 

associated with future production at a later stage. 

The district court’s decision also contravenes ripeness principles. 

When environmental effects of an agency action are considered alongside 

the stage in which that action is authorized, the parties and the courts 

all benefit. It enables the adequacy of an agency’s response to be judged 

in the context of a concrete factual setting. Here, for instance, there are 

several additional steps—involving decision-making by the agency, as 

well as by lease-holders—before it can even be known whether a winning 

bidder will produce oil and gas from its leases (or some of them). And the 

amount of such production is even harder to predict at this time, but will 

become clear later on.  

Nor will Plaintiffs in this case suffer any hardship from postponing 

that portion of the NEPA analysis. The Lease Sale does not itself 
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authorize any production, and Plaintiffs will have ample opportunity to 

consider the downstream environmental effects of any future production 

before such production is authorized—particularly since the agency has 

committed to updating its environmental analysis at least annually. For 

the same reasons, the judiciary will have its chance to ensure that the 

agency takes the requisite “hard look” at the environmental conse-

quences of production. But it will only have to do so once, at the moment 

when the record is fully developed, the issues have been pared down, and 

the agency decision is ripe for review. 

Finally, should this Court determine that the agency violated 

NEPA, BP agrees with and endorses the argument regarding remedy 

that Chevron U.S.A. Inc. has advanced in its separate amicus brief. BP 

has made a substantial investment of personnel and resources in reliance 

on the Lease Sale, and BP would be left at a significant competitive dis-

advantage if the bidding process were re-run now that the winning bids 

(including BP’s) have already been publicly disclosed. 

USCA Case #22-5036      Document #1950448            Filed: 06/13/2022      Page 16 of 37



 

 

7 

ARGUMENT 

I. The District Court Conflated the Environmental Effects of 
Ancillary Activities at Stage Two with the Effects of Produc-
tion at Stage Four  
 
OCSLA provides for a “pyramidic” four-stage process that “pro-

ceed[s] from broad-based planning to an increasingly narrower focus as 

actual development grows more imminent.” Ctr. for Biological Diversity 

v. Dep’t of the Interior, 563 F.3d 466, 473 (D.C. Cir. 2009) (citation omit-

ted). “This multi-tiered approach was designed to forestall premature lit-

igation regarding adverse environmental effects that will flow, if at all, 

only from the latter stages of [Outer Continental Shelf] exploration and 

production.” Id. (ellipsis and quotation marks omitted).  

A. Statutory and Ripeness Principles Require Agencies to 
Analyze the Environmental Effects Only of “Proposed 
Actions” 

Before an agency undertakes “major Federal actions significantly 

affecting the quality of the human environment,” NEPA requires the 

agency to produce a detailed statement analyzing: 

(i) the environmental impact of the proposed action, 
 
(ii) any adverse environmental effects which cannot be 
avoided should the proposal be implemented, 
 
(iii) alternatives to the proposed action, 
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(iv) the relationship between local short-term uses of 
man’s environment and the maintenance and enhance-
ment of long-term productivity, and 
 
(v) any irreversible and irretrievable commitments of re-
sources which would be involved in the proposed action 
should it be implemented. 

 
42 U.S.C. § 4332(2)(C) (emphases added). As the italicized language 

makes clear, the statute focuses on consequences flowing from “the pro-

posed action” itself: environmental harm “which cannot be avoided” if the 

action is taken, as well as the “irreversible and irretrievable” commit-

ment of resources to the project. Indeed, the trigger for the law’s cover-

age—“major Federal actions significantly affecting the quality of the hu-

man environment”—expressly connects the pertinent “[e]ffect[s]” to be 

considered with the specific “actions” under consideration. Id. (emphasis 

added). Identifying the relevant agency “action” is accordingly key to de-

termining the proper scope of analysis. 

Well-established principles of ripeness reinforce the statutory focus 

on effects of the “proposed action.” The doctrine of ripeness—in both its 

constitutional and “prudential” aspects—speaks to “when a federal court 

can or should decide a case.” Am. Petroleum Inst. v. EPA, 683 F.3d 382, 

386 (D.C. Cir. 2012). At base, it is a doctrine of judicial modesty: Among 
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other things, “letting the administrative process run its course before 

binding parties to a judicial decision prevents courts from ‘entangling 

themselves in abstract disagreements over administrative policies, and 

protects the agencies from judicial interference’ in an ongoing decision-

making process.” Id. (quoting Abbott Labs. v. Gardner, 387 U.S. 136, 148 

(1967)) (alterations omitted). “Postponing review can also conserve judi-

cial resources, and it comports with [courts’] theoretical role as the gov-

ernmental branch of last resort.” Id. at 386-87 (citation and quotation 

marks omitted). In sum, “the doctrine of prudential ripeness ensures that 

Article III courts make decisions only when they have to, and then, only 

once.” Id. at 387.  

In view of these statutory and ripeness principles, this Court has 

been careful, when evaluating multi-tiered projects, to confine its review 

to the particular “critical stage of a decision” that is then before the 

agency. Fisheries Survival Fund v. Haaland, 858 Fed. Appx. 371, 372 

(D.C. Cir. 2021) (quoting Ctr. for Biological Diversity v. Dep’t of the Inte-

rior, 563 F.3d 466, 480 (D.C. Cir. 2009)). The question in such cases is not 

whether the agency must evaluate the environmental consequences of 

major actions taken at future stages, but when it must do so.  
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In Fisheries Survival Fund, for instance, the plaintiffs objected that 

the Bureau had issued an offshore lease for a windfarm without conduct-

ing a NEPA analysis, but this Court disagreed. Id. No analysis was re-

quired at the lease-approval stage because the lease “d[id] not, by itself, 

authorize any activity within the leased area,” but merely granted the 

lessee permission to develop and submit plans for future development. 

Id. (citation and italics omitted). In considering such a plan, moreover, 

the agency “retain[ed] the right to disapprove” permission for “proposed 

activities [that] would have unacceptable environmental consequences.” 

Id. (citation and italics omitted). Although some private entities and 

States—and even the agency itself—anticipated the windfarm’s “even-

tual approval,” such expectations did not “constitute [the] ‘irreversible 

and irretrievable commitment of resources,’ the critical issue for NEPA 

ripeness purposes.” Id. at 373 (quoting Wyoming Outdoor Council v. U.S. 

Forest Serv., 165 F.3d 43, 49 (D.C. Cir. 1999)). 

In sum, both statutory and ripeness principles require an agency 

applying NEPA to focus with precision on the “proposed action” then be-

fore the agency and its associated consequences, not on future “proposed 

action[s]” and their consequences that may (or may not) follow. As this 
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Court explained with regard to another process-based environmental 

statute: “Given the multi-stage nature of leasing programs under 

OCSLA, we must consider any environmental effects of a leasing pro-

gram on a stage-by-stage basis, and correspondingly evaluate [the 

agency’s legal] obligations with respect to each particular stage of the 

program.” Ctr. for Biological Diversity, 563 F.3d at 483. 

B. NEPA Requires the Agency to Consider the 
Environmental Effects of Ancillary Activities 
Authorized at Stage Two 

The district court determined that the agency was required to un-

dertake a NEPA analysis of the Lease Sale because the sale is “the point 

of no return for at least some environmental consequences.” Op. at 22. 

BP agrees that a challenge based on the ancillary consequences unavoid-

ably authorized by the sale could now be ripe for judicial review.  

OCSLA’s second stage involves a competitive bidding process, un-

der which the Secretary is authorized to award “oil and gas lease[s] on 

submerged lands” to winning bidders. 43 U.S.C. § 1337(a)(1). Once a 

lease is awarded, the lessee may “conduct ancillary activities” within the 

lease area, unless the agency precludes any of these activities after 
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reviewing additional submissions from the lessee. 30 C.F.R. § 550.207 

(2011). Those ancillary activities include: 

(a) Geological and geophysical (G&G) explorations and 
development G&G activities; 

(b) Geological and high-resolution geophysical, geotech-
nical, archaeological, biological, physical oceanographic, 
meteorological, socioeconomic, or other surveys; or 

(c) Studies that model potential oil and hazardous sub-
stance spills, drilling muds and cuttings discharges, pro-
jected air emissions, or potential hydrogen sulfide (H2S) 
releases. 

Id. As the district court noted, these ancillary activities, “while perhaps 

minor in comparison to the total potential exploration and drilling that 

may occur at later stages, does itself impact the environment.” Op. at 17. 

 When judged against statutory and ripeness requirements, there-

fore, the Lease Sale requires the agency to conduct an environmental 

analysis. In the words of the statute, the agency’s “proposed action” 

(the sale) may result in “environmental impact” and “effects which can-

not be avoided” (ancillary activities). 42 U.S.C. § 4332(2)(C)(i)-(ii). Alt-

hough the lessee must provide the agency with thirty days’ advance no-

tice and the opportunity to object before engaging in exploratory and de-

velopmental activities, 30 C.F.R. § 550.208 (2011), they are presump-

tively authorized as part of a valid lease sale. See id. § 550.207 (lessee 
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may conduct ancillary activities “[b]efore or after” submitting an explo-

ration plan or development and production plan). The agency must ac-

cordingly consider the environmental impact of such activities before the 

sale occurs.  

C. NEPA Does Not Require the Agency, at Stage Two, to 
Consider Downstream Effects of Potential Future Oil 
and Gas Production at Stage Four 

While the district court correctly determined that a NEPA analysis 

could be required based on “ancillary activities” authorized by the Lease 

Sale, Op. at 11-22, the court erred in defining its breadth. Just as the 

need for an environmental analysis was triggered by the agency’s author-

ization of ancillary activities, so must the scope of that analysis be focused 

on the effects of the activities under consideration. In order to proceed at 

Stage Two, therefore, NEPA did not require the agency to consider the 

potential environmental effects of future oil and gas production at Stage 

Four. Plaintiffs may present any arguments relating to such downstream 

effects at later stages of the process, when all parties—as well as the 

Court—will benefit from the ability to consider the issue in the concrete 

context of information gathered during exploration of the leased areas. 
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1. The Statute Requires Consideration of the Environmental 
Consequences of the “Proposed Action” Only 

As just explained, the “proposed action” under review is the Lease 

Sale itself. 42 U.S.C. § 4332(2)(C). Insofar as the sale presumptively au-

thorizes the lessee to engage in ancillary activities—but no other conduct 

within the lease area—the effects of those activities are the only “envi-

ronmental effects which cannot be avoided” as a consequence of going 

forward with the sale. Id. § 4332(2)(C)(ii). NEPA would thus require the 

agency to consider those effects. 

The district court held, however, that NEPA also requires the 

agency to consider the effects of potential future oil and gas production, 

including “downstream emissions” that may result from foreign con-

sumption. Op. at 22-23. Although any production could not occur until 

Stage Four of OCSLA, the court determined, the amount of anticipated 

future production from the Lease Sale area is “both foreseeable and quan-

tifiable” even now. Id. at 31. The agency must accordingly consider emis-

sions downstream from production, in the court’s view, to accurately as-

sess the “collective impacts of the leases together, something the agency 

is required to consider under NEPA.” Id. at 19 (citing 40 C.F.R. § 1508.7 
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(2019)); see id. at 20 (agency must “consider cumulative effects of the 

lease sale on the environment”) (citation omitted). 

The district court’s reasoning skips a crucial step. Although NEPA 

does indeed require agency consideration of cumulative environmental 

impacts, the relevant effects are still those “of the proposed action.” 42 

U.S.C. § 4332(2)(C)(i). Here, for instance, the analysis of the Lease Sale 

would properly take into account the combined effect of all ancillary ac-

tivities authorized in all leased areas, including the possibility that “the 

cumulative impact of simultaneous [ancillary exploration] will be greater 

than the sum of [such exploration] in each area considered separately.” 

Nat. Res. Defense Council, Inc. v. Hodel, 865 F.2d 288, 297 (D.C. Cir. 

1988). But the effects of other “major Federal actions” will properly be 

considered at the time the agency considers authorizing them; it would 

be premature to consider them now. 42 U.S.C. § 4332(2)(C). 

The district court’s failure to focus on the “proposed action” led it to 

engage in bootstrapping. The court deemed the Lease Sale a “critical 

stage of a decision” based on the anticipated “environmental conse-

quences” of that decision (ancillary activities at Stage Two), but then it 

faulted the agency for failing to consider the effects of as-yet-unmade 
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decisions at a different “critical stage of a decision” (production at Stage 

Four). Op. at 22 (quotation marks omitted). The statute does not author-

ize that analytical leap. If the Lease Sale requires a NEPA analysis be-

cause ancillary activities are “the point of no return for at least some en-

vironmental consequences,” id., then those are the consequences that 

should be considered. 

2. Downstream Climate Effects of Potential Future 
Production Are Not Ripe for Consideration at Stage Two 

Ripeness principles point in the same direction as NEPA’s text. In 

assessing ripeness, this Court “focus[es] on two aspects: the ‘fitness of the 

issues for judicial decision’ and the extent to which withholding a decision 

will cause ‘hardship to the parties.’ ” Am. Petroleum Inst., 683 F.3d at 387 

(quoting Abbott Labs., 387 U.S. at 149). Here, both factors indicate that 

the appropriate time for considering the downstream climate effects of oil 

and gas production will be Stage Four, when the agency decides whether 

to authorize such production. 

a. Fitness for review 

“The fitness requirement is primarily meant to protect the agency’s 

interest in crystallizing its policy before that policy is subjected to judicial 

review and the court’s interests in avoiding unnecessary adjudication and 
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in deciding issues in a concrete setting.” Id. at 387 (citation and quotation 

marks omitted). Immediate judicial consideration may be appropriate for 

issues that are “purely legal,” but not for issues grounded in fact or ex-

pertise that “would benefit from a more concrete setting.” Id. Here, the 

question that Plaintiffs ask this Court to answer—What downstream en-

vironmental effects of oil and gas production, if any, are quantifiable and 

foreseeably likely to result from development at Stage Four?—is far from 

a purely legal question. It would also benefit from further factual devel-

opment, including information gleaned from real-world exploratory ac-

tivities. The question is accordingly unfit for review now. 

In the present posture, any downstream environmental effects from 

production depend on a string of contingencies, as the following abbrevi-

ated account makes clear. 

 At Stage Two, a lessee is presumptively authorized to engage 

in ancillary activities within the lease area, the environmental ef-

fects of which can be assessed with reasonable certainty. But what 

happens after that is uncertain. Among other things, the lessee may 

choose not to proceed further: The initial exploration may show that 

the lease area is not as productive as anticipated, for instance, or 

that the physical environment would make production too difficult 

or costly.  
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 If the lessee chooses to proceed to Stage Three, it must submit 

a more-detailed exploration plan, which the agency may approve 

only if exploration “will not be unduly harmful to aquatic life in the 

area, result in pollution, create hazardous or unsafe conditions, un-

reasonably interfere with other uses of the area, or disturb any site, 

structure, or object of historical or archeological significance.” 43 

U.S.C. § 1340(g)(3).  

 If the Stage Three plan is approved, the lessee will conduct 

further exploration within the lease area—subject again to the 

same uncertainties regarding what might or might not be found 

there.  

 At Stage Four, the lessee must submit an even-more-detailed 

production plan for review by the agency and by affected state and 

local governments. 43 U.S.C. § 1351. The agency may “require mod-

ifications of the plan,” including where the plan fails to provide ad-

equately for the “protection of the human, marine, or coastal envi-

ronment,” id. § 1351(h)(1); or the agency may reject outright any 

plan it believes would “probably cause serious harm or damage,” id. 

§ 1351(h)(1)(D)(i).  

 If the plan is ultimately approved, only then—after all these 

steps are complete—may production begin. 

As this litany makes clear, there may never be a reason for a court 

to consider the downstream environmental effects of production with re-

spect to any of the leases—much less all of them. The multi-stage process 
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may be abandoned by a lessee or terminated by the agency prior to com-

pletion at any of several statutory and regulatory steps. These off-ramps 

are not peripheral to OCSLA; they are intentional, built-in features of 

the tiered statutory scheme. To delay judicial consideration of the effects 

of production at Stage Four until the project reaches that stage thus “en-

sures that Article III courts make decisions only when they have to.” Am. 

Petroleum Inst., 683 F.3d at 387. 

Even if the process continues through the end, moreover, the 

amount of anticipated production will become significantly clearer as it 

progresses. Most crucially, the amount will depend on whether the lease 

areas—or some of them—prove themselves financially viable. The corre-

sponding effects of production, including downstream consumption, will 

be similarly contingent. “[P]ermitting the administrative process to reach 

its end” before evaluating downstream effects thus will “solidify or sim-

plify the factual context and narrow the legal issues at play, allowing for 

more intelligent resolution of any remaining claims and avoiding ineffi-

cient and unnecessary piecemeal review.” Id. (citation and quotation 

marks omitted). 
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b. Hardship to the parties 

In order to outweigh the “institutional interests in the deferral of 

review, any hardship caused by that deferral must be immediate and sig-

nificant.” Id. at 389 (citation and quotation marks omitted). No such im-

mediate or significant hardship exists here.  

Plaintiffs will suffer no cognizable harm as the result of postponing 

the analysis of the effects of oil and gas production. No production occurs 

at Stage Two, and there will be ample opportunity to consider the down-

stream environmental effects of any future production before such pro-

duction is authorized. NEPA requires agencies to analyze all “major fed-

eral actions,” 42 U.S.C. § 4332(2)(C), as well as to prepare supplemental 

environmental reviews whenever “[t]here are significant new circum-

stances or information relevant to environmental concerns and bearing 

on the proposed action or its impacts.” 40 C.F.R. § 1502.9(d)(1)(ii) (2019). 

The agency’s decision whether to authorize production qualifies under 

those provisions. Indeed, the district court itself recognized that any en-

vironmental effects at Stage Two are “minor in comparison to the total 

potential exploration and drilling that may occur at later stages.” Op. at 

17. The agency has also made clear that it expects to supplement its 
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NEPA analysis “on a regular basis.” AR 8202; see Def ’s. Mot. for Summ. 

J., Friends of the Earth v. Haaland, No. 21-cv-2317-RC (D.D.C. Nov. 10, 

2021), ECF 45 at 4 (agency “typically prepares a programmatic NEPA 

analysis for the five-year program and then prepares additional NEPA 

analyses at each OCSLA stage requiring federal action.”). There is ac-

cordingly no reason to doubt that the agency can and will adequately con-

sider the effects of production at Stage Four.2  

Nor may Plaintiffs insist that the agency must analyze downstream 

effects at Stage Two based on their fear that the Lease Sale constitutes 

“a de facto commitment to allowing [production], even if [the agency] re-

tains the legal authority to block any development.” Fisheries Survival 

Fund, 858 Fed. Appx. at 373. This Court rejected precisely that argument 

in Fisheries Survival Fund, explaining that “[f ]ederal agencies . . . receive 

a ‘presumption of regularity’ in their dealings.” Id. (citing Citizens to 

 
2  The district court noted that “challenges to the third and fourth stages 
of OCSLA can only be brought in a U.S. Court of Appeals,” and it asserted 
that an appellate forum “limits the scope of inquiry at that stage.” Op. at 
21-22 n.11 (citing 43 U.S.C. § 1349(c)(2)). There is no valid reason that 
an agency’s NEPA obligations should depend on which court might later 
hear a related legal challenge, nor is there a legitimate basis to believe 
that appellate review would be any less robust or effective than review 
by a district court. 
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Preserve Overton Park v. Volpe, 401 U.S. 402, 415 (1971)). The agency has 

a continuing obligation to evaluate the environmental impacts of the pro-

ject, including before deciding whether to approve a production plan at 

Stage Four. The agency’s failure to prejudge the question now cannot 

harm Plaintiffs. See Ctr. for Biological Diversity, 563 F.3d at 481 n.1 (re-

jecting challenge as unripe where allegedly harmful activities could not 

“be conducted without being separately authorized by the Secretary of 

the Interior”). 

The Federal Defendants likewise will suffer no hardship—and will 

in fact benefit—from considering the downstream environmental effects 

of production on a developed record that includes information generated 

at the exploratory stages. The agency’s decision whether to authorize pro-

duction will be more “fully informed and well-considered” at that time. 

Friends of the Capital Crescent Trail v. Federal Transit Admin., 877 F.3d 

1051, 1055 (D.C. Cir. 2017) (citation omitted). Indeed, NEPA’s purpose is 

to “ensure that [federal agencies] will not act on incomplete information,” 

id. (brackets omitted), a consideration that is consistent with waiting un-

til development of the relevant facts. 
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This Court has also emphasized the litigation burden on agencies 

that administer segmented programs such as OCSLA, including the po-

tential for mid-process judicial review to impose “onerous . . . obliga-

tion[s]” and “require an agency to divert too many of its resources at too 

early a stage in the decision-making process.” Ctr. for Biological Diver-

sity, 563 F.3d at 481. That is what Plaintiffs ask for here. The Federal 

Defendants need not be put to the task of defending their analysis of the 

downstream effects of any potential oil and gas production when no ex-

ploration has yet occurred and no production has yet been authorized.  

Finally, delaying the consideration of downstream effects will ben-

efit the courts as well. The ripeness doctrine “ensures that Article III 

courts make decisions only when they have to, and then, only once.” Am. 

Petroleum Inst., 683 F.3d at 387. Allowing challenge at Stage Two based 

on the anticipated downstream effects of future production may well re-

sult in the waste or duplication of judicial effort. Plaintiffs’ challenge may 

be rejected now, for example, but they may nevertheless seek to challenge 

a further environmental review conducted at Stage Three or Four. The 

latter challenge could involve the same central issue—the downstream 
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effects of production—but would be informed by any data developed dur-

ing the intervening exploratory activities.  

II. BP Agrees With the Remedy Sought By Chevron 
 
 Should this Court determine that the agency violated NEPA, BP 

endorses the argument with regard to remedy advanced by Chevron 

U.S.A. Inc. in its separate amicus brief. As BP explained in a declaration 

filed in the district court, the Lease Sale (and other similar sales in the 

Gulf of Mexico) constitute a “critical aspect” of BP’s business, and the 

associated leases “collectively constitute a core set of BP’s producing as-

sets.”3 BP developed its sealed bids for the Lease Sale through the efforts 

of a team of interdisciplinary personnel (scientists, regulatory experts, 

finance professionals, and executives), and spent millions of dollars de-

veloping seismic data and other proprietary information for use in con-

nection with the bids. If this litigation results in the agency not issuing 

leases, BP “will lose (among other things) the competitive advantages of 

 
3 Decl. of Aimee DiTommaso, Friends of the Earth v. Haaland, No. 21-cv-
2317-RC (D.D.C. Jan. 24, 2022), ECF No. Dkt. 73-1 at 8 ¶ 5.b. 
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its confidential and proprietary process,” such that the Lease Sale can 

never be “ ‘re-held’ in a fair and competitive manner.”4 

CONCLUSION 

For the foregoing reasons, this Court should hold that an environ-

mental analysis in connection with the Lease Sale would need to focus 

solely on the consequences of the sale itself, not on the effects of future 

oil and gas production that may occur at later stages. 
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