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PRELIMINARY STATEMENT 
 

Petitioners Waterkeepers Chesapeake, Lower Susquehanna Riverkeeper 

Association, ShoreRivers, and Chesapeake Bay Foundation (“Waterkeepers”) 

initiated this action to seek review of the Federal Energy Regulatory Commission’s 

(“FERC” or “Commission”) decision to issue a renewed 50-year license for the 

Conowingo Hydroelectric Project (“Project”), owned and operated by Exelon 

Generation Company, LLC, now Constellation Generation Company, LLC 

(“Licensee”).  Exelon Generation Co., 174 FERC ¶ 61,217 (2021), R. 1257, JA __ 

(“License Order”).  The Project spans the lower Susquehanna River in Maryland, 

approximately 10 miles from the river’s confluence with the Chesapeake Bay.  Id. 

at P 12, JA __.  It sits at the mouth of a nearly 450-mile-long river—the longest on 

the East Coast of the United States—and its operation substantially affects water 

quality in both the river and the bay, by altering the movement of sediment 

downstream and impeding fish passage, among other things. 

In 2018, after the Maryland Department of the Environment (“Department”) 

issued a water quality certification for the Project under § 401 of the Clean Water 

Act, which included a variety of conditions designed to protect water quality, the 

Licensee initiated multiple legal challenges to the Department’s decision, and after 

months of negotiation, the parties entered into the Conowingo Dam Water Quality 

Settlement Agreement (“Settlement”) to resolve their dispute.  Joint Offer of 
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Settlement and Explanatory Statement of Exelon Generation Company, LLC and 

Maryland Department of the Environment, Oct. 29, 2019, R. 1055, JA __ (“Offer of 

Settlement”).  In exchange for the Licensee’s agreement to carry out certain 

protective measures, the Department agreed to waive its certification authority under 

§ 401 of the Clean Water Act, conditioned upon the Commission’s issuance of a new 

license that incorporated certain terms of the Settlement.  Petitioners challenge the 

Commission’s action in issuing the License Order, as well as the Commission’s 

decision on rehearing, Exelon Generation Co., 176 FERC ¶ 61,029 (2021), R. 1285, 

JA __ (“Rehearing Order”), and by implication they challenge the Department’s 

conditional waiver in the Settlement. 

ISSUE PRESENTED 
 
 Did the Commission properly incorporate into a hydropower license certain 

terms of a settlement agreement between a licensee and state water quality 

certification agency, after the state conditionally waived its authority to issue a water 

quality certification under § 401 of the Clean Water Act? 

STATUTES AND REGULATIONS 

 Pertinent statutes and regulations appear in the Addendum to this brief. 
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STATEMENT OF THE CASE 

Statutory and Regulatory Background 

Section 401 of the Clean Water Act 

The Clean Water Act sets forth a “complex statutory and regulatory scheme 

that governs our Nation’s waters, a scheme that implicates both federal and state 

administrative responsibilities.”  PUD No. 1 of Jefferson County v. Washington 

Dep’t of Ecology, 511 U.S. 700, 704 (1994).  Congress intended the Act to “restore 

and maintain the chemical, physical, and biological integrity of the Nation’s waters,” 

33 U.S.C. § 1251(a), as well as to protect “water quality which provides for the 

protection and propagation of fish, shellfish, and wildlife,” id. § 1251(a)(2).  “To 

achieve these ambitious goals, the Clean Water Act establishes distinct roles for the 

Federal and State Governments,” PUD No. 1 of Jefferson County, 511 U.S. at 704, 

and in so doing it expressly preserves the “primary” role of States to protect their 

own water resources, see 33 U.S.C. § 1251(b) (“It is the policy of the Congress to 

recognize, preserve, and protect the primary responsibilities and rights of States to 

prevent, reduce, and eliminate pollution, to plan the development and use (including 

restoration, preservation, and enhancement) of land and water resources . . . .”); 

Keating v. FERC, 927 F.2d 616, 622 (D.C. Cir. 1991) (“The states remain, under the 

Clean Water Act, the ‘prime bulwark in the effort to abate water pollution’”) 

(quoting United States v. Puerto Rico, 721 F.2d 832, 838 (1st Cir. 1983)). 
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Section 401 of the Clean Water Act plays an “essential” role in this “scheme 

to preserve state authority to address the broad range of pollution,” S.D. Warren Co. 

v. Maine Bd. of Envtl. Prot., 547 U.S. 370, 386 (2006), and the certification 

requirement is “[o]ne of the primary mechanisms through which the states may 

assert the broad authority reserved to them,” Keating, 927 F.2d at 622.  Section 401 

accomplishes this by empowering states to review, and require a certification for, 

federally licensed projects that may impact the quality of state waters, and upon 

receipt of a certification request, a state certification agency may issue, deny, or 

waive certification.  33 U.S.C. § 1341(a)(1).  Section 401 provides that no federal 

“license or permit shall be granted until the certification required by this section has 

been obtained or has been waived,” and that “[n]o license or permit shall be granted 

if certification has been denied by the State.”  Id.  “Through this requirement, 

Congress intended that the states would retain the power to block, for environmental 

reasons, local water projects that might otherwise win federal approval.”  Keating, 

927 F.2d at 622.   

If a state certifying agency issues a certification, it must contain “limitations” 

and “monitoring requirements” that the state determines are “necessary to assure” 

compliance with water quality standards and “with any other appropriate 

requirement of State law.”  33 U.S.C. § 1341(d).  These certification conditions 

“shall become a condition on any Federal license or permit subject to the provisions 
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of this section.” Id.  Other than incorporating conditions of a certification into the 

federal license or permit, however, a federal agency has a limited role with respect 

to the state decision.  The agency must first determine, of course, whether a valid 

certification has been issued, or the state has waived that authority.  33 U.S.C. 

§ 1341(a)(1).  And when a certification has been issued, the federal agency must also 

“confirm that the state has facially satisfied the express requirements of section 

401”—including the public notice requirements of § 401(a)(1)—but “[t]his 

obligation does not require [the agency] to inquire into every nuance of the state law 

proceeding.”  City of Tacoma v. FERC, 460 F.3d 53, 68 (D.C. Cir. 2006).   

Nor may federal agencies and federal courts review the substance of the state’s 

action: “a State’s decision on a request for Section 401 certification is generally 

reviewable only in State court, because the breadth of State authority under Section 

401 results in most challenges to a certification decision implicating only questions 

of State law.”  Alcoa Power Generating Inc. v. FERC, 643 F.3d 963, 971 (D.C. Cir. 

2011) (emphasis added); see, e.g., Roosevelt Campobello Int’l Park Comm’n v. U.S. 

EPA, 684 F.2d 1041, 1056 (1st Cir. 1982) (“The courts have consistently agreed with 

this interpretation, ruling that the proper forum to review the appropriateness of a 

state’s certification is the state court, and that federal courts and agencies are without 

authority to review the validity of requirements imposed under state law or in a 

state’s certification.”) (internal citations omitted); U.S. v. Marathon Dev. Corp., 867 
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F.2d 96, 102 (1st Cir. 1989) (“Any defect in a state’s section 401 water quality 

certification can be redressed [on appeal].  The proper forum for such a claim is state 

court, rather than federal court, because a state law determination is involved.”). 

   State Water Quality Certification Process in Maryland  

 The Department is the state agency in Maryland charged with responsibility 

for implementing the Maryland laws that protect the water resources of the State.  

Among its duties, the Department is responsible for the processing, review, and 

determination of requests for water quality certifications under § 401.  Md. Ann. 

Code, Envir. §§ 9-302, 9-314, 9-319 (LexisNexis 2014); Code of Maryland 

Regulations (“COMAR”) 26.08.02.10.   

 By regulation, the Department has set forth application procedures for water 

quality certifications.  COMAR 26.08.02.10.  This regulation includes provisions for 

public notice, comment, and, in certain circumstances, public hearing, as required 

by § 401(a)(1).  COMAR 26.08.02.10C., D., F.  The regulation also provides for 

administrative appeal of the Department’s decision to issue or deny a certification 

request, and ultimately for an evidentiary, contested case hearing and judicial review 

in Maryland state courts.  COMAR 26.08.02.10F(4).   

Commission Licensing Proceeding for the Conowingo Project 

 The Department became a party to the underlying relicensing proceeding 

upon the timely filing with the Commission of a notice of intervention.  License 
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Order at P 5 & n.7, JA __.  The relicensing of the Project also presented the state 

with an opportunity to impose new conditions on the Project’s operation and 

discharges, under the authority of the water quality certification provisions of § 401 

of the Clean Water Act.   

As required by § 401 and COMAR 26.08.02.10, the Licensee applied to the 

Department on January 31, 2014, to request certification.  License Order at P 42, JA 

__.  On November 14, 2014, the Department issued a public notice of its intent to 

deny certification because the Licensee had not provided sufficient information 

about the Project and its impact on water quality.  Reply Comments of Maryland 

Department of Environment, Jan. 31, 2020, at 3-4, R. 1165, JA __ (“Maryland Reply 

Comments”).  To avoid that outcome, the Licensee withdrew its application on 

December 5, 2014.  Id.  After submitting and withdrawing new applications in 2015 

and 2016, the Licensee submitted a final application on May 17, 2017.  Id.  The 

Department issued public notice of the certification request on July 10, 2017, opened 

a public comment period and ultimately accepted comments until January 15, 2018, 

and held a public hearing on December 5, 2017.  Id.   

The Department issued a water quality certification on April 27, 2018.  

License Order at P 42, JA __; Maryland Reply Comments at 4.  The briefs of both 

Waterkeepers and the Commission, as well as the License Order, describe the 

conditions the Department included in the certification, such that the Department 
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need not recite a summary in full here.  See P. Br. at 16-17; Resp. Br. at 12-13.  In 

short, the certification required the Licensee to develop a plan to reduce the amount 

of nitrogen and phosphorus in the Project’s discharge; improve fish and eel passage; 

make changes to the Project’s flow regime; control trash and debris; provide for 

monitoring; and undertake other measures for aquatic resource and habitat 

protection.  License Order at PP 42-45, JA ___. 

 Shortly after issuance of the water quality certification, the Licensee initiated 

four legal challenges to the certification.  First, on May 28, 2018, the Licensee 

requested an administrative appeal of the certification under COMAR 

26.08.02.10F(4) by submitting to the Department a Protective Petition for 

Reconsideration and Administrative Appeal.  Maryland Reply Comments at 4-5, JA 

__.  Two of the Petitioners here—Waterkeepers Chesapeake and the Lower 

Susquehanna Riverkeeper Association—also filed an administrative appeal of the 

Department’s decision.  Id. 

Also on May 28, 2018, the Licensee filed a complaint in Maryland state court 

seeking declaratory and injunctive relief, or in the alternative mandamus and judicial 

review, in part on the theory that the certification decision was not final because the 

agency had not yet provided the opportunity for a contested case hearing, and in the 

alternative that the Department’s certification decision was a final agency act subject 

to direct judicial review.  Exelon Generation Co., LLC v. Maryland Dep’t of the 
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Envir., No. 24-C-18-003410 (Balt. City Cir. Ct.); Maryland Reply Comments at 5-

7, JA __.1  On that same day, the Licensee initiated a third legal action by filing a 

complaint in the United States District Court for the District of Columbia, seeking 

declaratory and injunctive relief based on claims that the certification exceeded 

Maryland’s authority under federal law and the Constitution.  Exelon Generation 

Company, LLC v. Grumbles, et al., No. 1:18-cv-01224 (D.D.C., filed May 28, 2018); 

Maryland Reply Comments at 7-8, JA __.2 

Finally, on February 28, 2019, the Licensee filed a Petition for Declaratory 

Order with the Commission, asking the Commission to declare that Maryland had 

 
1  On October 9, 2018, the state circuit court granted the Department’s 

motion to dismiss the state complaint; the court found that the Licensee failed to 
exhaust administrative remedies before seeking judicial relief, and agreed with the 
Department that the certification represented a final determination on the Licensee’s 
water quality certification application. See Lodging of Memorandum Opinion and 
Order, Exelon Generation Co., LLC v. Md. Dep’t of the Env’t, Case No. 24-C-18-
003410 (Md. Cir. Ct. Oct. 9, 2018), at 11, R. 997.  The Licensee appealed that 
decision to the Maryland Court of Special Appeals.  Lodging of Filings, including 
Exelon v. MDE, No. 2908, Sept. Term (Md. Ct. Sp. App., filed Nov. 5, 2018), R. 
999.  The appeal remained pending at the time the parties executed the Settlement, 
and has since been dismissed.  

2  The Department filed a motion to dismiss the federal litigation.  
Maryland Reply Comments at 7-8, JA __.  Among other defenses raised in the 
motion, the Department contended that the court lacked jurisdiction because 
challenges to water quality certifications must be brought in state proceedings, not 
in federal court.  The district court did not rule on that aspect of the Department’s 
motion, but denied in part as to improper venue, to which the Department filed a 
motion for reconsideration.  The court did not rule on the remaining issues raised in 
the initial motion to dismiss or for reconsideration as to venue before the parties 
entered into the Settlement and, ultimately, dismissed the case. 
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waived its right to issue a certification under § 401 of the Clean Water Act, in part 

based on this Court’s decision in Hoopa Valley Tribe v. FERC, 913 F.3d 1099 (D.C. 

Cir. 2019).3  Maryland Reply Comments at 8-10, JA __. 

 In the state court litigation, the Department and the Licensee were ordered to 

mediation, and the parties ultimately settled their dispute over the water quality 

certification, as reflected in the Settlement.  Maryland Reply Comments at 17, JA 

__.  Because settlement negotiations took place in the context of mediation, the state 

court required the parties to execute a mediation agreement with a confidentiality 

provision.  The Department nonetheless conducted public outreach, with the 

Licensee’s consent, and engaged with stakeholders—including Waterkeepers—to 

apprise them of the settlement process and solicit input on settlement strategy.  Id.  

The Settlement contained a series of “proposed license articles” that the 

parties agreed to submit to the Commission for incorporation into the Project’s new 

license, as well as contractually-enforceable off-license settlement provisions.  

License Order at PP 49-60, JA __; Offer of Settlement at 5-22, JA __.  The proposed 

license articles included measures to address flow; fish and eel passage; invasive 

species; trash and debris; and impacts to aquatic resources and habitat.  Settlement 

 
3  The Department opposed the Licensee’s petition, arguing that the 

Licensee’s own decision to voluntarily withdraw its certification requests did not 
constitute a waiver of § 401 authority on the part of the State under the reasoning of 
Hoopa Valley Tribe v. FERC.  The License Order dismissed the petition for 
declaratory order as moot.  License Order at P 77, JA __. 
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§ 3.1 & Attachment A, JA __.  Among other things, the off-license settlement terms 

required the Licensee to provide financial support to the state for mussel restoration 

efforts in the river and other resiliency and water quality projects, such as submerged 

aquatic vegetation restoration, oyster restoration, and marsh creation.  Settlement § 

2. 

The Department concluded that the proposed license articles and off-license 

settlement terms together provided for sufficient “protection, mitigation, and 

enhancement measures that address ecological, recreation, and water quality 

resources affected by the Project.”  Offer of Settlement at 1, JA __ ; see also Offer 

of Settlement at 17, JA __ (the proposed license articles represent “protection, 

mitigation, and enhancement measures [that] will provide significant benefits to 

aquatic, terrestrial, and wildlife resources in the Susquehanna River basin.”); Offer 

of Settlement at 18, JA __ (“In combination with the” proposed license articles, the 

off-license “settlement commitments will provide significant, self-sustaining 

ecosystem services in the River and Bay through the restoration of natural aquatic 

habitat and aquatic species.”).   

Because the Department determined the Settlement terms provided for water 

quality protections sufficient to mitigate the Project’s impacts, the Department 

agreed to conditionally waive its § 401 certification authority upon the 

Commission’s incorporation of the proposed license articles, without modification, 
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into a new Project license.  Offer of Settlement at 5, JA __ (stating that conditional 

waiver is “given for the purposes of securing important environmental benefits 

pursuant to the Agreement and avoiding protracted litigation”); Settlement § 

3.2(a)(1), JA __.  The settlement agreement further provided that MDE could 

terminate the agreement, and the conditional waiver would not become effective, if 

the Commission failed to incorporate the proposed license articles in full and the 

Department and the Licensee could not successfully negotiate a curative 

amendment.  Settlement § 3.2(b), JA __.   

 On October 29, 2019, the Department and the Licensee jointly submitted the 

Settlement to the Commission, through an Offer of Settlement.  Offer of Settlement, 

JA __.  The Commission placed the Offer on public notice and accepted public 

comments, including those submitted on behalf of the Waterkeepers.  License Order 

at PP 64 & 66, JA __.  On March 19, 2021, the Commission issued a new license for 

the Project, stating that it was “adopting the Proposed License Articles and only 

making modifications to ensure that the Commission can enforce those articles.”  Id. 

at P 77, JA __.  

 Because the Commission adopted the proposed license articles in accordance 

with the Settlement, it found Maryland’s § 401 waiver was effective.  Id.  The 

Settlement and the Commission’s issuance of the new license also resolved the 

Licensee’s litigation against the Department.  The parties filed voluntary dismissals 

USCA Case #21-1139      Document #1944066            Filed: 04/22/2022      Page 20 of 61



 13 

in the state and federal litigation, and because the Department waived its § 401 

certification authority as part of the Settlement, the administrative appeals of the 

original 2018 water quality certification are moot.  Similarly, upon issuance of the 

License Order, the Commission dismissed the Licensee’s Petition for Declaratory 

Order as moot.  Id. 

Since issuance of the License Order, the parties have begun implementing the 

terms of the Settlement. 

SUMMARY OF ARGUMENT 
 
 Though empowered to issue or deny a water quality certification for federal 

projects, a state is not required to use this power in all instances and may waive the 

authority preserved to it in § 401.  Section 401 of the Clean Water Act serves as an 

essential tool for states, and with the authority it provides states may even block 

certain projects; states, however, also retain the discretion to determine how best to 

use that power.  Here, Maryland determined that the Settlement it reached with the 

Licensee to resolve the litigation over the initial water quality certification 

sufficiently protected the state’s interests, such that waiver was warranted.   

 The Commission properly found Maryland’s waiver effective, and 

appropriately issued a License Order adopting certain terms of the Settlement.  The 

Commission also properly refrained from conducting a review of Maryland’s 

decision and the process through which it declared waiver, including whether the 
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Department needed to invoke the revocation procedures of § 401(a)(3) or issue 

public notice of the waiver determination. 

ARGUMENT 
 

I. THE DEPARTMENT HAD THE AUTHORITY TO WAIVE THE 
CERTIFICATION REQUIREMENT UNDER § 401. 

 
 The Commission properly concluded that its incorporation of the proposed 

license articles agreed to by the Department and the Licensee effectuated Maryland’s 

waiver of its § 401 authority in connection with the Settlement.  Although 

empowered to use § 401 to protect its waters through a certification, states also have 

flexibility to determine when and how to use this authority; as this Court has 

recognized, “the state, alone, decides whether to certify under section 401(a)(1).”  

Keating, 927 F.2d at 624.  Nothing in the text of the Clean Water Act requires a state 

to review a certification request, or to issue or deny certification.  See Environmental 

Def. Fund, Inc. v. Alexander, 501 F. Supp. 742, 771 (N.D. Miss. 1980) (“‘The 

purpose of the certification mechanism . . . is to assure that Federal licensing or 

permitting agencies cannot override State water quality requirements.’ . . . A state 

need not avail itself of this protection.”) (quoting S.Rep. No. 414, 92nd Cong., 2d 

Sess., reprinted in (1972) U.S.C.C.A.N. 3668, 3735)).  In fact, the statute 

contemplates that a state may take no action at all on a certification request, which 
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results in an automatic waiver of certification authority if inaction continues beyond 

a reasonable time, not to exceed one year.  33 U.S.C. § 1341(a). 

 Waiver may also be explicit.  See City of Olmsted Falls v. U.S. EPA, 435 F.3d 

632, 636 (6th Cir. 2006) (observing that “the federal statute section . . . provides not 

only for express waivers by a state, but also for waivers by silence”); Environmental 

Def. Fund, Inc., 501 F. Supp. at 771 (“We do not interpret this to mean that 

affirmative waivers are not allowed. Such a construction would be illogical and 

inconsistent with the purpose of this legislation.”).  Federal regulations 

implementing § 401 recognize this as well.  See 40 C.F.R. § 121.9(a)(1) (EPA 

regulation providing for waiver after “[w]ritten notification from the certifying 

authority to the project proponent and the Federal agency that the certifying authority 

expressly waives its authority to act on a certification request”); 33 C.F.R. § 

325.2(b)(1)(ii) (Army Corps of Engineers regulation providing, “A waiver may be 

explicit”).   

 Nothing in the text of the Clean Water Act prohibits an express or affirmative 

waiver, nor is there any indication in § 401 that waiver must always occur before a 

certification decision is made.  This Court’s precedent recognizes that it need not.  

Alcoa Power, 643 F.3d at 969 (recognizing that, as a result of a successful appeal of 

a certification decision, a state may “decide[] to waive its certification rights rather 

than revise the certificate to accommodate” any ruling on appeal).  Allowing waiver 
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even after an initial certification decision is consistent with the intent of Congress in 

§ 401 and the scheme created by the Clean Water Act to preserve state authority, as 

waiving after initially issuing a certification decision may give the state needed 

flexibility.  Such waiver could occur, as it did here, in the context of a settlement 

with the applicant in order to avoid further litigation over appropriate certification 

conditions.  But put simply, when a state expressly waives, it remains the state’s 

decision to do so, and the state remains the ultimate authority on how best to protect 

its waters.  See, e.g., 33 U.S.C. § 1251(b). 

 Moreover, express waiver promotes, and does not frustrate, Congress’s goals 

in enacting the one-year deadline in the first place, which serves to prevent a state 

from indefinitely blocking a federal agency from issuing a permit or license.  As this 

Court remarked in Alcoa Power, “[i]n imposing a one-year time limit on States to 

‘act,’ Congress plainly intended to limit the amount of time that a State could delay 

a federal licensing proceeding without making a decision on the certification 

request.”  Alcoa Power, 643 F.3d at 972.  Congress’s intent is not only “clear from 

the plain text” of § 401 as well as its legislative history, as “the Conference Report 

on Section 401 states that the time limitation was meant to ensure that ‘sheer 

inactivity by the State . . . will not frustrate the Federal application.’”  Id. (quoting 

H.R. Rep. 91-940, at 56 (1970), reprinted in 1970 U.S.C.C.A.N. 2691, 2741)).  
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Affirmative waiver achieves just the opposite, by allowing the federal permitting 

process to proceed. 

 Maryland’s waiver did not delay the licensing of the Project or frustrate the 

Commission’s licensing proceeding.  To the contrary, waiver facilitated federal 

action by settling complex litigation that could have led to uncertainty about the 

conditions the Commission would have to incorporate into its license.  That 

uncertainty would “frustrate the Federal application” and encourage the Commission 

to delay any final licensing decision, until such time as the litigation had been 

conclusively resolved.  Cf. Alcoa Power, 643 F.3d at 974 (observing that it is 

Commission policy to stay its own licensing proceedings “pending conclusion of the 

State proceeding” that seeks to challenge or appeal the content of a state certification 

decision).  Giving the Department the flexibility to affirmatively waive its 

certification authority in the context of a comprehensive settlement with the federal 

applicant serves the purposes Congress intended to achieve in § 401; it ensures the 

state retains control over a decision to protect water quality, while also protecting 

against undue delay and frustration of the licensing process. 

II. THE STATE’S WAIVER IS NOT GOVERNED BY THE REVOCATION 
PROCEDURES OF § 401(a)(3). 

 
 The Commission properly found that the Department, in effectuating a waiver 

of the certification requirement, did not need to revoke its original certification 

decision pursuant to § 401(a)(3) of the Clean Water Act.  Revocation and waiver are 
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two different mechanisms under § 401.  Revocation applies in only limited 

circumstances and allows a state to overcome the presumption that a water quality 

certification issued for a federal construction project applies to all subsequent 

licensing and permitting decisions.  By overcoming that presumption, revocation 

enables a state to revisit a certification that no longer sufficiently protects water 

quality, deny certification, or issue a second certification with additional conditions 

that were absent from the initial certification.  Waiver, by contrast, cedes a state’s 

authority to require certification at all. 

 This Court’s examination of the mechanics and use of revocation in Keating 

demonstrates the difference between the two.  There, a state had already issued a 

water quality certification for a Clean Water Act § 404 dredge-and-fill permit from 

the U.S. Army Corps of Engineers that authorized construction of certain 

hydropower facilities.  Keating, 927 F.2d at 623.  Under the terms of § 401(a)(3), 

that certification would also serve as a certification for any license issued by the 

Commission for the subsequent operation of any newly constructed hydropower 

facility authorized by the first permit.  Id.; see 33 U.S.C. § 1341(a)(3) (“The 

certification obtained pursuant to paragraph (1) of [§ 401(a)] with respect to the 

construction of any facility shall fulfill the requirements of this subsection with 

respect to certification in connection with any other Federal license or permit 

required for the operation of such facility. . . .”).  This Court explained that, in § 
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401(a)(3), “Congress created a presumption that a state certification issued for 

purposes of a federal construction permit will be valid for purposes of a second 

federal license related to the operation of the same facility.”  Keating, 927 F.2d at 

623.   

 “[U]nder limited circumstances expressly defined in the statute,” however, the 

“state may overcome that presumption and revoke certification for purposes of the 

second federal license.”  Id.  That is when:  

there is no longer reasonable assurance that there will be compliance 
with the applicable provisions of [the Clean Water Act] because of 
changes since the construction license or permit certification was issued 
in (A) the construction or operation of the facility, (B) the 
characteristics of the waters into which such discharge is made, (C) the 
water quality criteria applicable to such waters or (D) applicable 
effluent limitations or other requirements. 
 

33 U.S.C. § 1341(a)(3).  After a state revokes the certification on these grounds, it 

may either deny certification or impose new conditions that it now deems necessary 

but were unforeseen at the time it issued the first certification. 

 It is plain from the text of § 401(a)(3) that revocation must be understood in 

this context—it is an exemption to the statutory principle that a certification for the 

construction of a facility also covers its operation.  In that limited circumstance, if 

one of the reasons enumerated in § 401(a)(3) justifies revocation of the first 

certification, then the state may undertake a specific process for doing so, which 
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includes, among other things, timely notice to the federal agency issuing the 

operating license. 

 Because that is not what happened here, the Department had no reason to 

invoke the procedures of § 401(a)(3). 

III. EXPRESS WAIVER UNDER § 401 DOES NOT REQUIRE PUBLIC NOTICE. 
 
 The Commission properly refrained from reviewing the Department’s method 

of waiving through the Settlement, including assessing whether public participation 

requirements attach to that decision.  Decisions to issue or deny certification require 

public participation,4 as may decisions to modify certain terms or conditions of a 

certification after it is issued.  See Sierra Club v. U.S. Army Corps of Engineers, 909 

F.3d 635, 653-54 (4th Cir. 2018) (rejecting a state’s attempt to modify, by revoking 

on a case-by-case basis, certain conditions it had included in a certification for a 

nationwide permit, because § 401 “specifically contemplates and requires a notice-

and-comment process for case-specific modifications of conditions imposed as part 

of a state’s Section 401 certification of a nationwide permit”) (emphasis added).  But 

Section 401(a) does not require any specific procedures for waiver to be effective.  

 
4  There is no dispute that the Department met these requirements—it 

issued public notice of the underlying certification request, provided an opportunity 
for public comment, and held a public informational hearing in accordance with 
Maryland’s certification regulation.  And, during mediation with the Licensee that 
led to the Settlement—although required by court to keep mediation 
communications confidential—the Department engaged in public outreach with 
respect to the Department’s settlement position. 
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33 U.S.C. § 1341(a).  Instead, waiver typically occurs automatically, with or without 

public notice, if a state takes no action on an application.  Id. 

 Here, the Commission properly relied on Maryland’s decision to waive 

certification as part of the Settlement.  Allowing the Commission to reject a state’s 

determination of how best to use its § 401 authority, and how it may effectuate a 

waiver, would frustrate Congress’s clear intent to preserve state authority.  Federal 

agencies must “rely on the state agency to properly follow its own laws and 

regulations with respect to issuing waivers,” rather than “engage in an analysis of 

each states’ rules and regulations on the issuing of Section 401 waivers.”  City of 

Olmsted Falls, 435 F.3d at 636.  “Such a procedure, in addition to being cumbersome 

and duplicative of effort, would undermine the role that state environmental agencies 

play in the Section 401 process.”  Id. 

Instead, here “FERC’s role is limited to awaiting, and then deferring to, the 

final decision of the state.  Otherwise, the state’s power to block the project would 

be meaningless.”  City of Tacoma, 460 F.3d at 67.  The decision to block a specific 

project, or to waive the ability to do so if it is assured that it has otherwise secured 

adequate protections against impacts to water quality, “fall[s] within a State’s 

legitimate legislative business, and the Clean Water Act provides for a system that 

respects the States’ concerns.”  S.D. Warren Co., 547 U.S. at 386.  If a state expressly 

waives in this context, there is no danger that it was “confronted with a fait accompli 
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by an industry that has built a plant without consideration of water quality 

requirements,” which is what the certification requirement of § 401 guards against.  

Id. (quoting 116 Cong. Rec. 8984 (1970)).  Thus, the Commission correctly found 

that the Department waived upon issuance of the License Order adopting the terms 

of the Settlement. 

CONCLUSION 
 

The Court should deny the petition for review. 
 
 
 Respectfully submitted, 
 

BRIAN E. FROSH 
Attorney General of Maryland 
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Sec. 

1288. Areawide waste treatment management. 
1289. Basin planning. 
1290. Annual survey. 
1291. Sewage collection systems. 
1292. Definitions. 
1293. Loan guarantees. 
1293a. Contained spoil disposal facilities. 
1294. Public information and education on recy-

cling and reuse of wastewater, use of land 
treatment, and reduction of wastewater vol-
ume. 

1295. Requirements for American materials. 
1296. Determination of priority of projects. 
1297. Guidelines for cost-effectiveness analysis. 
1298. Cost effectiveness. 
1299. State certification of projects. 
1300. Pilot program for alternative water source 

projects. 
1301. Sewer overflow and stormwater reuse munic-

ipal grants. 

SUBCHAPTER III—STANDARDS AND 
ENFORCEMENT 

1311. Effluent limitations. 
1312. Water quality related effluent limitations. 
1313. Water quality standards and implementation 

plans. 
1313a. Revised water quality standards. 
1314. Information and guidelines. 
1314a. Wastewater technology clearinghouse. 
1315. State reports on water quality. 
1316. National standards of performance. 
1317. Toxic and pretreatment effluent standards. 
1318. Records and reports; inspections. 
1319. Enforcement. 
1320. International pollution abatement. 
1321. Oil and hazardous substance liability. 
1321a. Prevention of small oil spills. 
1321b. Improved coordination with tribal govern-

ments. 
1321c. International efforts on enforcement. 
1322. Marine sanitation devices; discharges inci-

dental to the normal operation of vessels. 
1323. Federal facilities pollution control. 
1324. Clean lakes. 
1325. National Study Commission. 
1326. Thermal discharges. 
1327. Omitted. 
1328. Aquaculture. 
1329. Nonpoint source management programs. 
1330. National estuary program. 

SUBCHAPTER IV—PERMITS AND LICENSES 

1341. Certification. 
1342. National pollutant discharge elimination sys-

tem. 
1343. Ocean discharge criteria. 
1344. Permits for dredged or fill material. 
1345. Disposal or use of sewage sludge. 
1346. Coastal recreation water quality monitoring 

and notification. 

SUBCHAPTER V—GENERAL PROVISIONS 

1361. Administration. 
1362. Definitions. 
1363. Water Pollution Control Advisory Board. 
1364. Emergency powers. 
1365. Citizen suits. 
1366. Appearance. 
1367. Employee protection. 
1368. Federal procurement. 
1369. Administrative procedure and judicial review. 
1370. State authority. 
1371. Authority under other laws and regulations. 
1372. Labor standards. 
1373. Public health agency coordination. 
1374. Effluent Standards and Water Quality Infor-

mation Advisory Committee. 
1375. Reports to Congress; detailed estimates and 

comprehensive study on costs; State esti-
mates. 

Sec. 

1375a. Report on coastal recreation waters. 
1376. Authorization of appropriations. 
1377. Indian tribes. 
1377a. Green infrastructure promotion. 

SUBCHAPTER VI—STATE WATER POLLUTION 
CONTROL REVOLVING FUNDS 

1381. Grants to States for establishment of revolv-
ing funds. 

1382. Capitalization grant agreements. 
1383. Water pollution control revolving loan funds. 
1384. Allotment of funds. 
1385. Corrective action. 
1386. Audits, reports, and fiscal controls; intended 

use plan. 
1387. Authorization of appropriations. 
1388. Requirements.

Editorial Notes 

CODIFICATION 

The Federal Water Pollution Control Act, comprising 
this chapter, was originally enacted by act June 30, 
1948, ch. 758, 62 Stat. 1155, and amended by acts July 17, 
1952, ch. 927, 66 Stat. 755; July 9, 1956, ch. 518, §§ 1, 2, 70 
Stat. 498–507; June 25, 1959, Pub. L. 86–70, 73 Stat. 141; 
July 12, 1960, Pub. L. 86–624, 74 Stat. 411; July 20, 1961, 
Pub. L. 87–88, 75 Stat. 204; Oct. 2, 1965, Pub. L. 89–234, 79 
Stat. 903; Nov. 3, 1966, Pub. L. 89–753, 80 Stat. 1246; Apr. 
3, 1970, Pub. L. 91–224, 84 Stat. 91; Dec. 31, 1970, Pub. L. 
91–611, 84 Stat. 1818; July 9, 1971, Pub. L. 92–50, 85 Stat. 
124; Oct. 13, 1971, Pub. L. 92–137, 85 Stat. 379; Mar. 1, 
1972, Pub. L. 92–240, 86 Stat. 47, and was formerly classi-
fied first to section 466 et seq. of this title and later to 
section 1151 et seq. of this title. The act is shown here-
in, however, as having been added by Pub. L. 92–500 
without reference to such intervening amendments be-
cause of the extensive amendment, reorganization, and 
expansion of the act’s provisions by Pub. L. 92–500.

SUBCHAPTER I—RESEARCH AND RELATED 
PROGRAMS 

§ 1251. Congressional declaration of goals and 
policy 

(a) Restoration and maintenance of chemical, 
physical and biological integrity of Nation’s 
waters; national goals for achievement of ob-
jective 

The objective of this chapter is to restore and 
maintain the chemical, physical, and biological 
integrity of the Nation’s waters. In order to 
achieve this objective it is hereby declared that, 
consistent with the provisions of this chapter—

(1) it is the national goal that the discharge 
of pollutants into the navigable waters be 
eliminated by 1985; 

(2) it is the national goal that wherever at-
tainable, an interim goal of water quality 
which provides for the protection and propaga-
tion of fish, shellfish, and wildlife and provides 
for recreation in and on the water be achieved 
by July 1, 1983; 

(3) it is the national policy that the dis-
charge of toxic pollutants in toxic amounts be 
prohibited; 

(4) it is the national policy that Federal fi-
nancial assistance be provided to construct 
publicly owned waste treatment works; 

(5) it is the national policy that areawide 
waste treatment management planning proc-
esses be developed and implemented to assure 
adequate control of sources of pollutants in 
each State; 
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(6) it is the national policy that a major re-
search and demonstration effort be made to 
develop technology necessary to eliminate the 
discharge of pollutants into the navigable wa-
ters, waters of the contiguous zone, and the 
oceans; and 

(7) it is the national policy that programs 
for the control of nonpoint sources of pollu-
tion be developed and implemented in an expe-
ditious manner so as to enable the goals of 
this chapter to be met through the control of 
both point and nonpoint sources of pollution. 

(b) Congressional recognition, preservation, and 
protection of primary responsibilities and 
rights of States 

It is the policy of the Congress to recognize, 
preserve, and protect the primary responsibil-
ities and rights of States to prevent, reduce, and 
eliminate pollution, to plan the development 
and use (including restoration, preservation, and 
enhancement) of land and water resources, and 
to consult with the Administrator in the exer-
cise of his authority under this chapter. It is the 
policy of Congress that the States manage the 
construction grant program under this chapter 
and implement the permit programs under sec-
tions 1342 and 1344 of this title. It is further the 
policy of the Congress to support and aid re-
search relating to the prevention, reduction, and 
elimination of pollution and to provide Federal 
technical services and financial aid to State and 
interstate agencies and municipalities in con-
nection with the prevention, reduction, and 
elimination of pollution. 

(c) Congressional policy toward Presidential ac-
tivities with foreign countries 

It is further the policy of Congress that the 
President, acting through the Secretary of State 
and such national and international organiza-
tions as he determines appropriate, shall take 
such action as may be necessary to insure that 
to the fullest extent possible all foreign coun-
tries shall take meaningful action for the pre-
vention, reduction, and elimination of pollution 
in their waters and in international waters and 
for the achievement of goals regarding the 
elimination of discharge of pollutants and the 
improvement of water quality to at least the 
same extent as the United States does under its 
laws. 

(d) Administrator of Environmental Protection 
Agency to administer chapter 

Except as otherwise expressly provided in this 
chapter, the Administrator of the Environ-
mental Protection Agency (hereinafter in this 
chapter called ‘‘Administrator’’) shall admin-
ister this chapter. 

(e) Public participation in development, revision, 
and enforcement of any regulation, etc. 

Public participation in the development, revi-
sion, and enforcement of any regulation, stand-
ard, effluent limitation, plan, or program estab-
lished by the Administrator or any State under 
this chapter shall be provided for, encouraged, 
and assisted by the Administrator and the 
States. The Administrator, in cooperation with 
the States, shall develop and publish regulations 
specifying minimum guidelines for public par-
ticipation in such processes. 

(f) Procedures utilized for implementing chapter 

It is the national policy that to the maximum 
extent possible the procedures utilized for im-
plementing this chapter shall encourage the 
drastic minimization of paperwork and inter-
agency decision procedures, and the best use of 
available manpower and funds, so as to prevent 
needless duplication and unnecessary delays at 
all levels of government. 

(g) Authority of States over water 

It is the policy of Congress that the authority 
of each State to allocate quantities of water 
within its jurisdiction shall not be superseded, 
abrogated or otherwise impaired by this chap-
ter. It is the further policy of Congress that 
nothing in this chapter shall be construed to su-
persede or abrogate rights to quantities of water 
which have been established by any State. Fed-
eral agencies shall co-operate with State and 
local agencies to develop comprehensive solu-
tions to prevent, reduce and eliminate pollution 
in concert with programs for managing water 
resources. 

(June 30, 1948, ch. 758, title I, § 101, as added Pub. 
L. 92–500, § 2, Oct. 18, 1972, 86 Stat. 816; amended 
Pub. L. 95–217, §§ 5(a), 26(b), Dec. 27, 1977, 91 Stat. 
1567, 1575; Pub. L. 100–4, title III, § 316(b), Feb. 4, 
1987, 101 Stat. 60.)

Editorial Notes 

AMENDMENTS 

1987—Subsec. (a)(7). Pub. L. 100–4 added par. (7). 
1977—Subsec. (b). Pub. L. 95–217, § 26(b), inserted pro-

visions expressing Congressional policy that the States 
manage the construction grant program under this 
chapter and implement the permit program under sec-
tions 1342 and 1344 of this title. 

Subsec. (g). Pub. L. 95–217, § 5(a), added subsec. (g).

Statutory Notes and Related Subsidiaries 

SHORT TITLE OF 2021 AMENDMENT 

Pub. L. 116–337, § 1, Jan. 13, 2021, 134 Stat. 5120, pro-
vided that: ‘‘This Act [amending section 1330 of this 
title] may be cited as the ‘Protect and Restore Amer-
ica’s Estuaries Act’.’’

Pub. L. 116–294, § 1, Jan. 5, 2021, 134 Stat. 4899, provided 
that: ‘‘This Act [amending section 1268 of this title] 
may be cited as the ‘Great Lakes Restoration Initiative 
Act of 2019’ or the ‘GLRI Act of 2019’.’’

SHORT TITLE OF 2019 AMENDMENT 

Pub. L. 115–436, § 1, Jan. 14, 2019, 132 Stat. 5558, pro-
vided that: ‘‘This Act [enacting section 1377a of this 
title and section 4370j of Title 42, The Public Health 
and Welfare, amending sections 1319, 1342, and 1362 of 
this title, enacting provisions set out as a note under 
section 4370j of Title 42, and renumbering provisions set 
out as a note under this section] may be cited as the 
‘Water Infrastructure Improvement Act’.’’

SHORT TITLE OF 2018 AMENDMENT 

Pub. L. 115–282, title IX, § 901, Dec. 4, 2018, 132 Stat. 
4322, provided that: ‘‘This title [enacting sections 4729 
and 4730 of Title 16, Conservation, amending sections 
1319, 1322, 1365, and 1369 of this title, sections 4712 and 
4725 of Title 16, section 42 of Title 18, Crimes and Crimi-
nal Procedure, and section 11301 of Title 46, Shipping, 
repealing section 4711 of Title 16, enacting provisions 
set out as a note under section 1322 of this title and sec-
tion 4711 of Title 16, and repealing provisions set out as 
a note under section 1342 of this title] may be cited as 
the ‘Vessel Incidental Discharge Act of 2018’.’’
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SHORT TITLE OF 2017 AMENDMENT 

Pub. L. 115–91, div. C, title XXXV, § 3508(a), Dec. 12, 
2017, 131 Stat. 1915, provided that: ‘‘This section 
[amending sections 1321, 2701, and 2715 of this title] may 
be cited as the ‘Foreign Spill Protection Act of 2017’.’’

SHORT TITLE OF 2008 AMENDMENT 

Pub. L. 110–365, § 1, Oct. 8, 2008, 122 Stat. 4021, provided 
that: ‘‘This Act [amending sections 1268 and 1271a of 
this title] may be cited as the ‘Great Lakes Legacy Re-
authorization Act of 2008’.’’

Pub. L. 110–288, § 1, July 29, 2008, 122 Stat. 2650, pro-
vided that: ‘‘This Act [amending sections 1322, 1342, and 
1362 of this title] may be cited as the ‘Clean Boating 
Act of 2008’.’’

SHORT TITLE OF 2002 AMENDMENT 

Pub. L. 107–303, § 1(a), Nov. 27, 2002, 116 Stat. 2355, pro-
vided that: ‘‘This Act [enacting section 1271a of this 
title, amending sections 1254, 1266, 1268, 1270, 1285, 1290, 
1324, 1329, 1330, and 1375 of this title, enacting provi-
sions set out as notes under this section, section 1254 of 
this title, and section 1113 of Title 31, Money and Fi-
nance, and repealing provisions set out as a note under 
section 50 of Title 20, Education] may be cited as the 
‘Great Lakes and Lake Champlain Act of 2002’.’’

Pub. L. 107–303, title I, § 101, Nov. 27, 2002, 116 Stat. 
2355, provided that: ‘‘This title [enacting section 1271a 
of this title and amending section 1268 of this title] 
may be cited as the ‘Great Lakes Legacy Act of 2002’.’’

Pub. L. 107–303, title II, § 201, Nov. 27, 2002, 116 Stat. 
2358, provided that: ‘‘This title [amending section 1270 
of this title] may be cited as the ‘Daniel Patrick Moy-
nihan Lake Champlain Basin Program Act of 2002’.’’

SHORT TITLE OF 2000 AMENDMENTS 

Pub. L. 106–457, title II, § 201, Nov. 7, 2000, 114 Stat. 
1967, provided that: ‘‘This title [amending section 1267 
of this title and enacting provisions set out as a note 
under section 1267 of this title] may be cited as the 
‘Chesapeake Bay Restoration Act of 2000’.’’

Pub. L. 106–457, title IV, § 401, Nov. 7, 2000, 114 Stat. 
1973, provided that: ‘‘This title [amending section 1269 
of this title] may be cited as the ‘Long Island Sound 
Restoration Act’.’’

Pub. L. 106–457, title V, § 501, Nov. 7, 2000, 114 Stat. 
1973, provided that: ‘‘This title [enacting section 1273 of 
this title] may be cited as the ‘Lake Pontchartrain 
Basin Restoration Act of 2000’.’’

Pub. L. 106–457, title VI, § 601, Nov. 7, 2000, 114 Stat. 
1975, provided that: ‘‘This title [enacting section 1300 of 
this title] may be cited as the ‘Alternative Water 
Sources Act of 2000’.’’

Pub. L. 106–284, § 1, Oct. 10, 2000, 114 Stat. 870, provided 
that: ‘‘This Act [enacting sections 1346 and 1375a of this 
title and amending sections 1254, 1313, 1314, 1362, and 
1377 of this title] may be cited as the ‘Beaches Environ-
mental Assessment and Coastal Health Act of 2000’.’’

SHORT TITLE OF 1994 AMENDMENT 

Pub. L. 103–431, § 1, Oct. 31, 1994, 108 Stat. 4396, pro-
vided that: ‘‘This Act [amending section 1311 of this 
title] may be cited as the ‘Ocean Pollution Reduction 
Act’.’’

SHORT TITLE OF 1990 AMENDMENT 

Pub. L. 101–596, § 1, Nov. 16, 1990, 104 Stat. 3000, pro-
vided that: ‘‘This Act [enacting sections 1269 and 1270 of 
this title, amending sections 1268, 1324, and 1416 of this 
title, and enacting provisions set out as notes under 
this section and section 1270 of this title] may be cited 
as the ‘Great Lakes Critical Programs Act of 1990’.’’

Pub. L. 101–596, title II, § 201, Nov. 16, 1990, 104 Stat. 
3004, provided that: ‘‘This part [probably means title, 
enacting section 1269 of this title and amending section 
1416 of this title] may be cited as the ‘Long Island 
Sound Improvement Act of 1990’.’’

Pub. L. 101–596, title III, § 301, Nov. 16, 1990, 104 Stat. 
3006, provided that: ‘‘This title [enacting section 1270 of 

this title, amending section 1324 of this title, and en-
acting provisions set out as a note under section 1270 of 
this title] may be cited as the ‘Lake Champlain Special 
Designation Act of 1990’.’’

SHORT TITLE OF 1988 AMENDMENT 

Pub. L. 100–653, title X, § 1001, Nov. 14, 1988, 102 Stat. 
3835, provided that: ‘‘This title [amending section 1330 
of this title and enacting provisions set out as notes 
under section 1330 of this title] may be cited as the 
‘Massachusetts Bay Protection Act of 1988’.’’

SHORT TITLE OF 1987 AMENDMENT 

Pub. L. 100–4, § 1(a), Feb. 4, 1987, 101 Stat. 7, provided 
that: ‘‘This Act [enacting sections 1254a, 1267, 1268, 
1281b, 1329, 1330, 1377, 1381 to 1387, and 1414a of this title, 
amending this section and sections 1254, 1256, 1262, 1281, 
1282 to 1285, 1287, 1288, 1291, 1311 to 1313, 1314, 1317 to 
1322, 1324, 1342, 1344, 1345, 1361, 1362, 1365, 1369, 1375, and 
1376 of this title, and enacting provisions set out as 
notes under this section, sections 1284, 1311, 1317, 1319, 
1330, 1342, 1345, 1362, 1375, and 1414a of this title, and sec-
tion 1962d–20 of Title 42, The Public Health and Welfare] 
may be cited as the ‘Water Quality Act of 1987’.’’

SHORT TITLE OF 1981 AMENDMENT 

Pub. L. 97–117, § 1, Dec. 29, 1981, 95 Stat. 1623, provided 
that: ‘‘This Act [enacting sections 1298, 1299, and 1313a 
of this title, amending sections 1281 to 1285, 1287, 1291, 
1292, 1296, 1311, and 1314 of this title, and enacting provi-
sions set out as notes under sections 1311 and 1375 of 
this title] may be cited as the ‘Municipal Wastewater 
Treatment Construction Grant Amendments of 1981’.’’

SHORT TITLE OF 1977 AMENDMENT 

Pub. L. 95–217, § 1, Dec. 27, 1977, 91 Stat. 1566, provided: 
‘‘That this Act [enacting sections 1281a, 1294 to 1296, 
and 1297 of this title, amending this section and sec-
tions 1252, 1254 to 1256, 1259, 1262, 1263, 1281, 1282 to 1288, 
1291, 1292, 1311, 1314, 1315, 1317 to 1319, 1321 to 1324, 1328, 
1341, 1342, 1344, 1345, 1362, 1364, 1375, and 1376 of this 
title, enacting provisions set out as notes under this 
section and sections 1284, 1286, 1314, 1321, 1342, 1344, and 
1376 of this title, and amending provisions set out as a 
note under this section] may be cited as the ‘Clean 
Water Act of 1977’.’’

SHORT TITLE 

Pub. L. 92–500, § 1, Oct. 18, 1972, 86 Stat. 816, provided 
that: ‘‘That this Act [enacting this chapter, amending 
section 24 of Title 12, Banks and Banking, sections 633 
and 636 of Title 15, Commerce and Trade, and section 
711 of former Title 31, Money and Finance, and enacting 
provisions set out as notes under this section and sec-
tions 1281 and 1361 of this title] may be cited as the 
‘Federal Water Pollution Control Act Amendments of 
1972’.’’

Act June 30, 1948, ch. 758, title V, § 520, formerly § 518, 
as added by Pub. L. 92–500, § 2, Oct. 18, 1972, 86 Stat. 896, 
amended Pub. L. 95–217, § 2, Dec. 27, 1977, 91 Stat. 1566, 
renumbered § 519, Pub. L. 100–4, title V, § 506, Feb. 4, 
1987, 101 Stat. 76, renumbered § 520, Pub. L. 115–436, 
§ 5(b)(1), Jan. 14, 2019, 132 Stat. 5561, provided that: 
‘‘This Act [this chapter] may be cited as the ‘Federal 
Water Pollution Control Act’ (commonly referred to as 
the Clean Water Act).’’

SAVINGS PROVISION 

Pub. L. 92–500, § 4, Oct. 18, 1972, 86 Stat. 896, provided 
that: 

‘‘(a) No suit, action, or other proceeding lawfully 
commenced by or against the Administrator or any 
other officer or employee of the United States in his of-
ficial capacity or in relation to the discharge of his of-
ficial duties under the Federal Water Pollution Control 
Act as in effect immediately prior to the date of enact-
ment of this Act [Oct. 18, 1972] shall abate by reason of 
the taking effect of the amendment made by section 2 
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of this Act [which enacted this chapter]. The court 
may, on its own motion or that of any party made at 
any time within twelve months after such taking ef-
fect, allow the same to be maintained by or against the 
Administrator or such officer or employee. 

‘‘(b) All rules, regulations, orders, determinations, 
contracts, certifications, authorizations, delegations, 
or other actions duly issued, made, or taken by or pur-
suant to the Federal Water Pollution Control Act as in 
effect immediately prior to the date of enactment of 
this Act [Oct. 18, 1972], and pertaining to any functions, 
powers, requirements, and duties under the Federal 
Water Pollution Control Act as in effect immediately 
prior to the date of enactment of this Act [Oct. 18, 1972] 
shall continue in full force and effect after the date of 
enactment of this Act [Oct. 18, 1972] until modified or 
rescinded in accordance with the Federal Water Pollu-
tion Control Act as amended by this Act [this chapter]. 

‘‘(c) The Federal Water Pollution Control Act as in 
effect immediately prior to the date of enactment of 
this Act [Oct. 18, 1972] shall remain applicable to all 
grants made from funds authorized for the fiscal year 
ending June 30, 1972, and prior fiscal years, including 
any increases in the monetary amount of any such 
grant which may be paid from authorizations for fiscal 
years beginning after June 30, 1972, except as specifi-
cally otherwise provided in section 202 of the Federal 
Water Pollution Control Act as amended by this Act 
[section 1282 of this title] and in subsection (c) of sec-
tion 3 of this Act.’’

SEPARABILITY 

Act June 30, 1948, ch. 758, title V, § 512, as added by 
Pub. L. 92–500, § 2, Oct. 18, 1972, 86 Stat. 894, provided 
that: ‘‘If any provision of this Act [this chapter], or the 
application of any provision of this Act [this chapter] 
to any person or circumstance, is held invalid, the ap-
plication of such provision to other persons or cir-
cumstances, and the remainder of this Act [this chap-
ter], shall not be affected thereby.’’

NATIONAL SHELLFISH INDICATOR PROGRAM 

Pub. L. 102–567, title III, § 308, Oct. 29, 1992, 106 Stat. 
4286; as amended by Pub. L. 105–362, title II, § 201(b), 
Nov. 10, 1998, 112 Stat. 3282, provided that: 

‘‘(a) ESTABLISHMENT OF A RESEARCH PROGRAM.—The 
Secretary of Commerce, in cooperation with the Sec-
retary of Health and Human Services and the Adminis-
trator of the Environmental Protection Agency, shall 
establish and administer a 5-year national shellfish re-
search program (hereafter in this section referred to as 
the ‘Program’) for the purpose of improving existing 
classification systems for shellfish growing waters 
using the latest technological advancements in micro-
biology and epidemiological methods. Within 12 months 
after the date of enactment of this Act [Oct. 29, 1992], 
the Secretary of Commerce, in cooperation with the ad-
visory committee established under subsection (b) and 
the Consortium, shall develop a comprehensive 5-year 
plan for the Program which shall at a minimum pro-
vide for—

‘‘(1) an environmental assessment of commercial 
shellfish growing areas in the United States, includ-
ing an evaluation of the relationships between indica-
tors of fecal contamination and human enteric patho-
gens; 

‘‘(2) the evaluation of such relationships with re-
spect to potential health hazards associated with 
human consumption of shellfish; 

‘‘(3) a comparison of the current microbiological 
methods used for evaluating indicator bacteria and 
human enteric pathogens in shellfish and shellfish 
growing waters with new technological methods de-
signed for this purpose; 

‘‘(4) the evaluation of current and projected sys-
tems for human sewage treatment in eliminating vi-
ruses and other human enteric pathogens which accu-
mulate in shellfish; 

‘‘(5) the design of epidemiological studies to relate 
microbiological data, sanitary survey data, and 

human shellfish consumption data to actual hazards 
to health associated with such consumption; and 

‘‘(6) recommendations for revising Federal shellfish 
standards and improving the capabilities of Federal 
and State agencies to effectively manage shellfish 
and ensure the safety of shellfish intended for human 
consumption. 
‘‘(b) ADVISORY COMMITTEE.—(1) For the purpose of 

providing oversight of the Program on a continuing 
basis, an advisory committee (hereafter in this section 
referred to as the ‘Committee’) shall be established 
under a memorandum of understanding between the 
Interstate Shellfish Sanitation Conference and the Na-
tional Marine Fisheries Service. 

‘‘(2) The Committee shall—
‘‘(A) identify priorities for achieving the purpose of 

the Program; 
‘‘(B) review and recommend approval or disapproval 

of Program work plans and plans of operation; 
‘‘(C) review and comment on all subcontracts and 

grants to be awarded under the Program; 
‘‘(D) receive and review progress reports from the 

Consortium and program subcontractors and grant-
ees; and 

‘‘(E) provide such other advice on the Program as is 
appropriate. 
‘‘(3) The Committee shall consist of at least ten mem-

bers and shall include—
‘‘(A) three members representing agencies having 

authority under State law to regulate the shellfish 
industry, of whom one shall represent each of the At-
lantic, Pacific, and Gulf of Mexico shellfish growing 
regions; 

‘‘(B) three members representing persons engaged 
in the shellfish industry in the Atlantic, Pacific, and 
Gulf of Mexico shellfish growing regions (who shall be 
appointed from among at least six recommendations 
by the industry members of the Interstate Shellfish 
Sanitation Conference Executive Board), of whom 
one shall represent the shellfish industry in each re-
gion; 

‘‘(C) three members, of whom one shall represent 
each of the following Federal agencies: the National 
Oceanic and Atmospheric Administration, the Envi-
ronmental Protection Agency, and the Food and Drug 
Administration; and 

‘‘(D) one member representing the Shellfish Insti-
tute of North America. 
‘‘(4) The Chairman of the Committee shall be selected 

from among the Committee members described in para-
graph (3)(A). 

‘‘(5) The Committee shall establish and maintain a 
subcommittee of scientific experts to provide advice, 
assistance, and information relevant to research funded 
under the Program, except that no individual who is 
awarded, or whose application is being considered for, 
a grant or subcontract under the Program may serve on 
such subcommittee. The membership of the sub-
committee shall, to the extent practicable, be region-
ally balanced with experts who have scientific knowl-
edge concerning each of the Atlantic, Pacific, and Gulf 
of Mexico shellfish growing regions. Scientists from the 
National Academy of Sciences and appropriate Federal 
agencies (including the National Oceanic and Atmos-
pheric Administration, Food and Drug Administration, 
Centers for Disease Control, National Institutes of 
Health, Environmental Protection Agency, and Na-
tional Science Foundation) shall be considered for 
membership on the subcommittee. 

‘‘(6) Members of the Committee and its scientific sub-
committee established under this subsection shall not 
be paid for serving on the Committee or subcommittee, 
but shall receive travel expenses as authorized by sec-
tion 5703 of title 5, United States Code. 

‘‘(c) CONTRACT WITH CONSORTIUM.—Within 30 days 
after the date of enactment of this Act [Oct. 29, 1992], 
the Secretary of Commerce shall seek to enter into a 
cooperative agreement or contract with the Consor-
tium under which the Consortium will—

‘‘(1) be the academic administrative organization 
and fiscal agent for the Program; 
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‘‘(2) award and administer such grants and sub-
contracts as are approved by the Committee under 
subsection (b); 

‘‘(3) develop and implement a scientific peer review 
process for evaluating grant and subcontractor appli-
cations prior to review by the Committee; 

‘‘(4) in cooperation with the Secretary of Commerce 
and the Committee, procure the services of a sci-
entific project director; 

‘‘(5) develop and submit budgets, progress reports, 
work plans, and plans of operation for the Program to 
the Secretary of Commerce and the Committee; and 

‘‘(6) make available to the Committee such staff, 
information, and assistance as the Committee may 
reasonably require to carry out its activities. 
‘‘(d) AUTHORIZATION OF APPROPRIATIONS.—(1) Of the 

sums authorized under section 4(a) of the National Oce-
anic and Atmospheric Administration Marine Fisheries 
Program Authorization Act (Public Law 98–210; 97 Stat. 
1409), there are authorized to be appropriated to the 
Secretary of Commerce $5,200,000 for each of the fiscal 
years 1993 through 1997 for carrying out the Program. 
Of the amounts appropriated pursuant to this author-
ization, not more than 5 percent of such appropriation 
may be used for administrative purposes by the Na-
tional Oceanic and Atmospheric Administration. The 
remaining 95 percent of such appropriation shall be 
used to meet the administrative and scientific objec-
tives of the Program. 

‘‘(2) The Interstate Shellfish Sanitation Conference 
shall not administer appropriations authorized under 
this section, but may be reimbursed from such appro-
priations for its expenses in arranging for travel, meet-
ings, workshops, or conferences necessary to carry out 
the Program. 

‘‘(e) DEFINITIONS.—As used in this section, the term—
‘‘(1) ‘Consortium’ means the Louisiana Universities 

Marine Consortium; and 
‘‘(2) ‘shellfish’ means any species of oyster, clam, or 

mussel that is harvested for human consumption.’’

LIMITATION ON PAYMENTS 

Pub. L. 100–4, § 2, Feb. 4, 1987, 101 Stat. 8, provided 
that: ‘‘No payments may be made under this Act [see 
Short Title of 1987 Amendment note above] except to 
the extent provided in advance in appropriation Acts.’’

SEAFOOD PROCESSING STUDY; SUBMITTAL OF RESULTS 
TO CONGRESS NOT LATER THAN JANUARY 1, 1979

Pub. L. 95–217, § 74, Dec. 27, 1977, 91 Stat. 1609, provided 
that the Administrator of the Environmental Protec-
tion Agency conduct a study to examine the geo-
graphical, hydrological, and biological characteristics 
of marine waters to determine the effects of seafood 
processes which dispose of untreated natural wastes 
into such waters and to include in this study an exam-
ination of technologies which may be used in such proc-
esses to facilitate the use of the nutrients in these 
wastes or to reduce the discharge of such wastes into 
the marine environment and to submit the result of 
this study to Congress not later than Jan. 1, 1979. 

OVERSIGHT STUDY 

Pub. L. 92–500, § 5, Oct. 18, 1972, 86 Stat. 897, authorized 
the Comptroller General of the United States to con-
duct a study and review of the research, pilot, and dem-
onstration programs related to prevention and control 
of water pollution conducted, supported, or assisted by 
any Federal agency pursuant to any Federal law or reg-
ulation and assess conflicts between these programs 
and their coordination and efficacy, and to report to 
Congress thereon by Oct. 1, 1973. 

INTERNATIONAL TRADE STUDY 

Pub. L. 92–500, § 6, Oct. 18, 1972, 86 Stat. 897, provided 
that: 

‘‘(a) The Secretary of Commerce, in cooperation with 
other interested Federal agencies and with representa-
tives of industry and the public, shall undertake imme-
diately an investigation and study to determine—

‘‘(1) the extent to which pollution abatement and 
control programs will be imposed on, or voluntarily 
undertaken by, United States manufacturers in the 
near future and the probable short- and long-range ef-
fects of the costs of such programs (computed to the 
greatest extent practicable on an industry-by-indus-
try basis) on (A) the production costs of such domes-
tic manufacturers, and (B) the market prices of the 
goods produced by them; 

‘‘(2) the probable extent to which pollution abate-
ment and control programs will be implemented in 
foreign industrial nations in the near future and the 
extent to which the production costs (computed to 
the greatest extent practicable on an industry-by-in-
dustry basis) of foreign manufacturers will be af-
fected by the costs of such programs; 

‘‘(3) the probable competitive advantage which any 
article manufactured in a foreign nation will likely 
have in relation to a comparable article made in the 
United States if that foreign nation—

‘‘(A) does not require its manufacturers to imple-
ment pollution abatement and control programs. 

‘‘(B) requires a lesser degree of pollution abate-
ment and control in its programs, or 

‘‘(C) in any way reimburses or otherwise sub-
sidizes its manufacturers for the costs of such pro-
gram; 
‘‘(4) alternative means by which any competitive 

advantage accruing to the products of any foreign na-
tion as a result of any factor described in paragraph 
(3) may be (A) accurately and quickly determined, 
and (B) equalized, for example, by the imposition of 
a surcharge or duty, on a foreign product in an 
amount necessary to compensate for such advantage; 
and 

‘‘(5) the impact, if any, which the imposition of a 
compensating tariff of other equalizing measure may 
have in encouraging foreign nations to implement 
pollution and abatement control programs. 
‘‘(b) The Secretary shall make an initial report to the 

President and Congress within six months after the 
date of enactment of this section [Oct. 18, 1972] of the 
results of the study and investigation carried out pur-
suant to this section and shall make additional reports 
thereafter at such times as he deems appropriate tak-
ing into account the development of relevant data, but 
not less than once every twelve months.’’

INTERNATIONAL AGREEMENTS 

Pub. L. 92–500, § 7, Oct. 18, 1972, 86 Stat. 898, provided 
that: ‘‘The President shall undertake to enter into 
international agreement to apply uniform standards of 
performance for the control of the discharge and emis-
sion of pollutants from new sources, uniform controls 
over the discharge and emission of toxic pollutants, 
and uniform controls over the discharge of pollutants 
into the ocean. For this purpose the President shall ne-
gotiate multilateral treaties, conventions, resolutions, 
or other agreements, and formulate, present, or support 
proposals at the United Nations and other appropriate 
international forums.’’

NATIONAL POLICIES AND GOAL STUDY 

Pub. L. 92–500, § 10, Oct. 18, 1972, 86 Stat. 899, directed 
President to make a full and complete investigation 
and study of all national policies and goals established 
by law to determine what the relationship should be be-
tween these policies and goals, taking into account the 
resources of the Nation, and to report results of his in-
vestigation and study together with his recommenda-
tions to Congress not later than two years after Oct. 18, 
1972. 

EFFICIENCY STUDY 

Pub. L. 92–500, § 11, Oct. 18, 1972, 86 Stat. 899, directed 
President, by utilization of the General Accounting Of-
fice, to conduct a full and complete investigation and 
study of ways and means of most effectively using all 
of the various resources, facilities, and personnel of the 
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Federal Government in order to most efficiently carry 
out the provisions of this chapter and to report results 
of his investigation and study together with his rec-
ommendations to Congress not later than two hundred 
and seventy days after Oct. 18, 1972. 

SEX DISCRIMINATION 

Pub. L. 92–500, § 13, Oct. 18, 1972, 86 Stat. 903, provided 
that: ‘‘No person in the United States shall on the 
ground of sex be excluded from participation in, be de-
nied the benefits of, or be subjected to discrimination 
under any program or activity receiving Federal assist-
ance under this Act [see Short Title note above] the 
Federal Water Pollution Control Act [this chapter], or 
the Environmental Financing Act [set out as a note 
under section 1281 of this title]. This section shall be 
enforced through agency provisions and rules similar to 
those already established, with respect to racial and 
other discrimination, under title VI of the Civil Rights 
Act of 1964 [section 2000d et seq. of Title 42, The Public 
Health and Welfare]. However, this remedy is not ex-
clusive and will not prejudice or cut off any other legal 
remedies available to a discriminatee.’’

DEFINITION OF ‘‘ADMINISTRATOR’’

Pub. L. 100–4, § 1(d), Feb. 4, 1987, 101 Stat. 8, provided 
that: ‘‘For purposes of this Act [see Short Title of 1987 
Amendment note above], the term ‘Administrator’ 
means the Administrator of the Environmental Protec-
tion Agency.’’

Executive Documents 

STANDARDS 

For provisions relating to the responsibility of the 
head of each Executive agency for compliance with ap-
plicable pollution control standards, see Ex. Ord. No. 
12088, Oct. 13, 1978, 43 F.R. 47707, set out as a note under 
section 4321 of Title 42, The Public Health and Welfare. 

CONTIGUOUS ZONE OF UNITED STATES 

For extension of contiguous zone of United States, 
see Proc. No. 7219, set out as a note under section 1331 
of Title 43, Public Lands. 

PREVENTION, CONTROL, AND ABATEMENT OF 
ENVIRONMENTAL POLLUTION AT FEDERAL FACILITIES 

Ex. Ord. No. 12088, Oct. 13, 1978, 43 F.R. 47707, set out 
as a note under section 4321 of Title 42, The Public 
Health and Welfare, provides for the prevention, con-
trol, and abatement of environmental pollution at fed-
eral facilities. 

EXECUTIVE ORDER NO. 11548

Ex. Ord. No. 11548, July 20, 1970, 35 F.R. 11677, which 
related to the delegation of Presidential functions, was 
superseded by Ex. Ord. No. 11735, Aug. 3, 1973, 38 F.R. 
21243, formerly set out as a note under section 1321 of 
this title. 

EX. ORD. NO. 11742. DELEGATION OF FUNCTIONS TO SEC-
RETARY OF STATE RESPECTING THE NEGOTIATION OF 
INTERNATIONAL AGREEMENTS RELATING TO THE EN-
HANCEMENT OF THE ENVIRONMENT 

Ex. Ord. No. 11742, Oct. 23, 1973, 38 F.R. 29457, pro-
vided: 

Under and by virtue of the authority vested in me by 
section 301 of title 3 of the United States Code and as 
President of the United States, I hereby authorize and 
empower the Secretary of State, in coordination with 
the Council on Environmental Quality, the Environ-
mental Protection Agency, and other appropriate Fed-
eral agencies, to perform, without the approval, ratifi-
cation, or other action of the President, the functions 
vested in the President by Section 7 of the Federal 
Water Pollution Control Act Amendments of 1972 (Pub-
lic Law 92–500; 86 Stat. 898) with respect to inter-
national agreements relating to the enhancement of 
the environment. 

RICHARD NIXON. 

§ 1252. Comprehensive programs for water pollu-
tion control 

(a) Preparation and development 

The Administrator shall, after careful inves-
tigation, and in cooperation with other Federal 
agencies, State water pollution control agen-
cies, interstate agencies, and the municipalities 
and industries involved, prepare or develop com-
prehensive programs for preventing, reducing, or 
eliminating the pollution of the navigable wa-
ters and ground waters and improving the sani-
tary condition of surface and underground wa-
ters. In the development of such comprehensive 
programs due regard shall be given to the im-
provements which are necessary to conserve 
such waters for the protection and propagation 
of fish and aquatic life and wildlife, recreational 
purposes, and the withdrawal of such waters for 
public water supply, agricultural, industrial, 
and other purposes. For the purpose of this sec-
tion, the Administrator is authorized to make 
joint investigations with any such agencies of 
the condition of any waters in any State or 
States, and of the discharges of any sewage, in-
dustrial wastes, or substance which may ad-
versely affect such waters. 

(b) Planning for reservoirs; storage for regula-
tion of streamflow 

(1) In the survey or planning of any reservoir 
by the Corps of Engineers, Bureau of Reclama-
tion, or other Federal agency, consideration 
shall be given to inclusion of storage for regula-
tion of streamflow, except that any such storage 
and water releases shall not be provided as a 
substitute for adequate treatment or other 
methods of controlling waste at the source. 

(2) The need for and the value of storage for 
regulation of streamflow (other than for water 
quality) including but not limited to navigation, 
salt water intrusion, recreation, esthetics, and 
fish and wildlife, shall be determined by the 
Corps of Engineers, Bureau of Reclamation, or 
other Federal agencies. 

(3) The need for, the value of, and the impact 
of, storage for water quality control shall be de-
termined by the Administrator, and his views on 
these matters shall be set forth in any report or 
presentation to Congress proposing authoriza-
tion or construction of any reservoir including 
such storage. 

(4) The value of such storage shall be taken 
into account in determining the economic value 
of the entire project of which it is a part, and 
costs shall be allocated to the purpose of regula-
tion of streamflow in a manner which will in-
sure that all project purposes, share equitably in 
the benefit of multiple-purpose construction. 

(5) Costs of regulation of streamflow features 
incorporated in any Federal reservoir or other 
impoundment under the provisions of this chap-
ter shall be determined and the beneficiaries 
identified and if the benefits are widespread or 
national in scope, the costs of such features 
shall be nonreimbursable. 

(6) No license granted by the Federal Energy 
Regulatory Commission for a hydroelectric 
power project shall include storage for regula-
tion of streamflow for the purpose of water qual-
ity control unless the Administrator shall rec-
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‘‘(5) Massachusetts Bay also constitutes an impor-
tant recreational resource, providing fishing, swim-
ming, and boating opportunities to the region; 

‘‘(6) rapidly expanding coastal populations and pol-
lution pose increasing threats to the long-term 
health and integrity of Massachusetts Bay; 

‘‘(7) while the cleanup of Boston Harbor will con-
tribute significantly to improving the overall envi-
ronmental quality of Massachusetts Bay, expanded 
efforts encompassing the entire ecosystem will be 
necessary to ensure its long-term health; 

‘‘(8) the concerted efforts of all levels of Govern-
ment, the private sector, and the public at large will 
be necessary to protect and enhance the environ-
mental integrity of Massachusetts Bay; and 

‘‘(9) the designation of Massachusetts Bay as an Es-
tuary of National Significance and the development 
of a comprehensive plan for protecting and restoring 
the Bay may contribute significantly to its long-term 
health and environmental integrity. 
‘‘(b) PURPOSE.—The purpose of this title is to protect 

and enhance the environmental quality of Massachu-
setts Bay by providing for its designation as an Estuary 
of National Significance and by providing for the prep-
aration of a comprehensive restoration plan for the 
Bay.

‘‘SEC. 1005. FUNDING SOURCES.

‘‘Within one year of enactment [Nov. 14, 1988], the Ad-
ministrator of the United States Environmental Pro-
tection Agency and the Governor of Massachusetts 
shall undertake to identify and make available sources 
of funding to support activities pertaining to Massa-
chusetts Bay undertaken pursuant to or authorized by 
section 320 of the Clean Water Act [33 U.S.C. 1330], and 
shall make every effort to coordinate existing research, 
monitoring or control efforts with such activities.’’

PURPOSES AND POLICIES OF NATIONAL ESTUARY 
PROGRAM 

Pub. L. 100–4, title III, § 317(a), Feb. 4, 1987, 101 Stat. 
61, provided that: 

‘‘(1) FINDINGS.—Congress finds and declares that—
‘‘(A) the Nation’s estuaries are of great importance 

for fish and wildlife resources and recreation and eco-
nomic opportunity; 

‘‘(B) maintaining the health and ecological integ-
rity of these estuaries is in the national interest; 

‘‘(C) increasing coastal population, development, 
and other direct and indirect uses of these estuaries 
threaten their health and ecological integrity; 

‘‘(D) long-term planning and management will con-
tribute to the continued productivity of these areas, 
and will maximize their utility to the Nation; and 

‘‘(E) better coordination among Federal and State 
programs affecting estuaries will increase the effec-
tiveness and efficiency of the national effort to pro-
tect, preserve, and restore these areas. 
‘‘(2) PURPOSES.—The purposes of this section [enact-

ing this section] are to—
‘‘(A) identify nationally significant estuaries that 

are threatened by pollution, development, or overuse; 
‘‘(B) promote comprehensive planning for, and con-

servation and management of, nationally significant 
estuaries; 

‘‘(C) encourage the preparation of management 
plans for estuaries of national significance; and 

‘‘(D) enhance the coordination of estuarine re-
search.’’

SUBCHAPTER IV—PERMITS AND LICENSES 

§ 1341. Certification 

(a) Compliance with applicable requirements; 
application; procedures; license suspension 

(1) Any applicant for a Federal license or per-
mit to conduct any activity including, but not 
limited to, the construction or operation of fa-

cilities, which may result in any discharge into 
the navigable waters, shall provide the licensing 
or permitting agency a certification from the 
State in which the discharge originates or will 
originate, or, if appropriate, from the interstate 
water pollution control agency having jurisdic-
tion over the navigable waters at the point 
where the discharge originates or will originate, 
that any such discharge will comply with the 
applicable provisions of sections 1311, 1312, 1313, 
1316, and 1317 of this title. In the case of any 
such activity for which there is not an applica-
ble effluent limitation or other limitation under 
sections 1311(b) and 1312 of this title, and there 
is not an applicable standard under sections 1316 
and 1317 of this title, the State shall so certify, 
except that any such certification shall not be 
deemed to satisfy section 1371(c) of this title. 
Such State or interstate agency shall establish 
procedures for public notice in the case of all ap-
plications for certification by it and, to the ex-
tent it deems appropriate, procedures for public 
hearings in connection with specific applica-
tions. In any case where a State or interstate 
agency has no authority to give such a certifi-
cation, such certification shall be from the Ad-
ministrator. If the State, interstate agency, or 
Administrator, as the case may be, fails or re-
fuses to act on a request for certification, within 
a reasonable period of time (which shall not ex-
ceed one year) after receipt of such request, the 
certification requirements of this subsection 
shall be waived with respect to such Federal ap-
plication. No license or permit shall be granted 
until the certification required by this section 
has been obtained or has been waived as pro-
vided in the preceding sentence. No license or 
permit shall be granted if certification has been 
denied by the State, interstate agency, or the 
Administrator, as the case may be. 

(2) Upon receipt of such application and cer-
tification the licensing or permitting agency 
shall immediately notify the Administrator of 
such application and certification. Whenever 
such a discharge may affect, as determined by 
the Administrator, the quality of the waters of 
any other State, the Administrator within thir-
ty days of the date of notice of application for 
such Federal license or permit shall so notify 
such other State, the licensing or permitting 
agency, and the applicant. If, within sixty days 
after receipt of such notification, such other 
State determines that such discharge will affect 
the quality of its waters so as to violate any 
water quality requirements in such State, and 
within such sixty-day period notifies the Admin-
istrator and the licensing or permitting agency 
in writing of its objection to the issuance of 
such license or permit and requests a public 
hearing on such objection, the licensing or per-
mitting agency shall hold such a hearing. The 
Administrator shall at such hearing submit his 
evaluation and recommendations with respect 
to any such objection to the licensing or permit-
ting agency. Such agency, based upon the rec-
ommendations of such State, the Administrator, 
and upon any additional evidence, if any, pre-
sented to the agency at the hearing, shall condi-
tion such license or permit in such manner as 
may be necessary to insure compliance with ap-
plicable water quality requirements. If the im-
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position of conditions cannot insure such com-
pliance such agency shall not issue such license 
or permit. 

(3) The certification obtained pursuant to 
paragraph (1) of this subsection with respect to 
the construction of any facility shall fulfill the 
requirements of this subsection with respect to 
certification in connection with any other Fed-
eral license or permit required for the operation 
of such facility unless, after notice to the certi-
fying State, agency, or Administrator, as the 
case may be, which shall be given by the Federal 
agency to whom application is made for such op-
erating license or permit, the State, or if appro-
priate, the interstate agency or the Adminis-
trator, notifies such agency within sixty days 
after receipt of such notice that there is no 
longer reasonable assurance that there will be 
compliance with the applicable provisions of 
sections 1311, 1312, 1313, 1316, and 1317 of this 
title because of changes since the construction 
license or permit certification was issued in (A) 
the construction or operation of the facility, (B) 
the characteristics of the waters into which 
such discharge is made, (C) the water quality 
criteria applicable to such waters or (D) applica-
ble effluent limitations or other requirements. 
This paragraph shall be inapplicable in any case 
where the applicant for such operating license 
or permit has failed to provide the certifying 
State, or, if appropriate, the interstate agency 
or the Administrator, with notice of any pro-
posed changes in the construction or operation 
of the facility with respect to which a construc-
tion license or permit has been granted, which 
changes may result in violation of section 1311, 
1312, 1313, 1316, or 1317 of this title. 

(4) Prior to the initial operation of any feder-
ally licensed or permitted facility or activity 
which may result in any discharge into the navi-
gable waters and with respect to which a certifi-
cation has been obtained pursuant to paragraph 
(1) of this subsection, which facility or activity 
is not subject to a Federal operating license or 
permit, the licensee or permittee shall provide 
an opportunity for such certifying State, or, if 
appropriate, the interstate agency or the Ad-
ministrator to review the manner in which the 
facility or activity shall be operated or con-
ducted for the purposes of assuring that applica-
ble effluent limitations or other limitations or 
other applicable water quality requirements will 
not be violated. Upon notification by the certi-
fying State, or if appropriate, the interstate 
agency or the Administrator that the operation 
of any such federally licensed or permitted facil-
ity or activity will violate applicable effluent 
limitations or other limitations or other water 
quality requirements such Federal agency may, 
after public hearing, suspend such license or per-
mit. If such license or permit is suspended, it 
shall remain suspended until notification is re-
ceived from the certifying State, agency, or Ad-
ministrator, as the case may be, that there is 
reasonable assurance that such facility or activ-
ity will not violate the applicable provisions of 
section 1311, 1312, 1313, 1316, or 1317 of this title. 

(5) Any Federal license or permit with respect 
to which a certification has been obtained under 
paragraph (1) of this subsection may be sus-
pended or revoked by the Federal agency issuing 

such license or permit upon the entering of a 
judgment under this chapter that such facility 
or activity has been operated in violation of the 
applicable provisions of section 1311, 1312, 1313, 
1316, or 1317 of this title. 

(6) Except with respect to a permit issued 
under section 1342 of this title, in any case 
where actual construction of a facility has been 
lawfully commenced prior to April 3, 1970, no 
certification shall be required under this sub-
section for a license or permit issued after April 
3, 1970, to operate such facility, except that any 
such license or permit issued without certifi-
cation shall terminate April 3, 1973, unless prior 
to such termination date the person having such 
license or permit submits to the Federal agency 
which issued such license or permit a certifi-
cation and otherwise meets the requirements of 
this section. 

(b) Compliance with other provisions of law set-
ting applicable water quality requirements 

Nothing in this section shall be construed to 
limit the authority of any department or agency 
pursuant to any other provision of law to re-
quire compliance with any applicable water 
quality requirements. The Administrator shall, 
upon the request of any Federal department or 
agency, or State or interstate agency, or appli-
cant, provide, for the purpose of this section, 
any relevant information on applicable effluent 
limitations, or other limitations, standards, reg-
ulations, or requirements, or water quality cri-
teria, and shall, when requested by any such de-
partment or agency or State or interstate agen-
cy, or applicant, comment on any methods to 
comply with such limitations, standards, regula-
tions, requirements, or criteria. 

(c) Authority of Secretary of the Army to permit 
use of spoil disposal areas by Federal licens-
ees or permittees 

In order to implement the provisions of this 
section, the Secretary of the Army, acting 
through the Chief of Engineers, is authorized, if 
he deems it to be in the public interest, to per-
mit the use of spoil disposal areas under his ju-
risdiction by Federal licensees or permittees, 
and to make an appropriate charge for such use. 
Moneys received from such licensees or permit-
tees shall be deposited in the Treasury as mis-
cellaneous receipts. 

(d) Limitations and monitoring requirements of 
certification 

Any certification provided under this section 
shall set forth any effluent limitations and 
other limitations, and monitoring requirements 
necessary to assure that any applicant for a 
Federal license or permit will comply with any 
applicable effluent limitations and other limita-
tions, under section 1311 or 1312 of this title, 
standard of performance under section 1316 of 
this title, or prohibition, effluent standard, or 
pretreatment standard under section 1317 of this 
title, and with any other appropriate require-
ment of State law set forth in such certification, 
and shall become a condition on any Federal li-
cense or permit subject to the provisions of this 
section. 

(June 30, 1948, ch. 758, title IV, § 401, as added 
Pub. L. 92–500, § 2, Oct. 18, 1972, 86 Stat. 877; 
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amended Pub. L. 95–217, §§ 61(b), 64, Dec. 27, 1977, 
91 Stat. 1598, 1599.)

Editorial Notes 

AMENDMENTS 

1977—Subsec. (a). Pub. L. 95–217 inserted reference to 
section 1313 of this title in pars. (1), (3), (4), and (5), 
struck out par. (6) which provided that no Federal 
agency be deemed an applicant for purposes of this sub-
section, and redesignated par. (7) as (6). 

§ 1342. National pollutant discharge elimination 
system 

(a) Permits for discharge of pollutants 

(1) Except as provided in sections 1328 and 1344 
of this title, the Administrator may, after op-
portunity for public hearing issue a permit for 
the discharge of any pollutant, or combination 
of pollutants, notwithstanding section 1311(a) of 
this title, upon condition that such discharge 
will meet either (A) all applicable requirements 
under sections 1311, 1312, 1316, 1317, 1318, and 1343 
of this title, or (B) prior to the taking of nec-
essary implementing actions relating to all such 
requirements, such conditions as the Adminis-
trator determines are necessary to carry out the 
provisions of this chapter. 

(2) The Administrator shall prescribe condi-
tions for such permits to assure compliance with 
the requirements of paragraph (1) of this sub-
section, including conditions on data and infor-
mation collection, reporting, and such other re-
quirements as he deems appropriate. 

(3) The permit program of the Administrator 
under paragraph (1) of this subsection, and per-
mits issued thereunder, shall be subject to the 
same terms, conditions, and requirements as 
apply to a State permit program and permits 
issued thereunder under subsection (b) of this 
section. 

(4) All permits for discharges into the navi-
gable waters issued pursuant to section 407 of 
this title shall be deemed to be permits issued 
under this subchapter, and permits issued under 
this subchapter shall be deemed to be permits 
issued under section 407 of this title, and shall 
continue in force and effect for their term unless 
revoked, modified, or suspended in accordance 
with the provisions of this chapter. 

(5) No permit for a discharge into the navi-
gable waters shall be issued under section 407 of 
this title after October 18, 1972. Each application 
for a permit under section 407 of this title, pend-
ing on October 18, 1972, shall be deemed to be an 
application for a permit under this section. The 
Administrator shall authorize a State, which he 
determines has the capability of administering a 
permit program which will carry out the objec-
tives of this chapter to issue permits for dis-
charges into the navigable waters within the ju-
risdiction of such State. The Administrator may 
exercise the authority granted him by the pre-
ceding sentence only during the period which be-
gins on October 18, 1972, and ends either on the 
ninetieth day after the date of the first promul-
gation of guidelines required by section 1314(i)(2) 
of this title, or the date of approval by the Ad-
ministrator of a permit program for such State 
under subsection (b) of this section, whichever 
date first occurs, and no such authorization to a 

State shall extend beyond the last day of such 
period. Each such permit shall be subject to 
such conditions as the Administrator deter-
mines are necessary to carry out the provisions 
of this chapter. No such permit shall issue if the 
Administrator objects to such issuance. 

(b) State permit programs 

At any time after the promulgation of the 
guidelines required by subsection (i)(2) of sec-
tion 1314 of this title, the Governor of each State 
desiring to administer its own permit program 
for discharges into navigable waters within its 
jurisdiction may submit to the Administrator a 
full and complete description of the program it 
proposes to establish and administer under 
State law or under an interstate compact. In ad-
dition, such State shall submit a statement 
from the attorney general (or the attorney for 
those State water pollution control agencies 
which have independent legal counsel), or from 
the chief legal officer in the case of an inter-
state agency, that the laws of such State, or the 
interstate compact, as the case may be, provide 
adequate authority to carry out the described 
program. The Administrator shall approve each 
submitted program unless he determines that 
adequate authority does not exist: 

(1) To issue permits which—
(A) apply, and insure compliance with, any 

applicable requirements of sections 1311, 1312, 
1316, 1317, and 1343 of this title; 

(B) are for fixed terms not exceeding five 
years; and 

(C) can be terminated or modified for cause 
including, but not limited to, the following: 

(i) violation of any condition of the per-
mit; 

(ii) obtaining a permit by misrepresenta-
tion, or failure to disclose fully all relevant 
facts; 

(iii) change in any condition that requires 
either a temporary or permanent reduction 
or elimination of the permitted discharge;

(D) control the disposal of pollutants into 
wells;

(2)(A) To issue permits which apply, and in-
sure compliance with, all applicable require-
ments of section 1318 of this title; or 

(B) To inspect, monitor, enter, and require re-
ports to at least the same extent as required in 
section 1318 of this title; 

(3) To insure that the public, and any other 
State the waters of which may be affected, re-
ceive notice of each application for a permit and 
to provide an opportunity for public hearing be-
fore a ruling on each such application; 

(4) To insure that the Administrator receives 
notice of each application (including a copy 
thereof) for a permit; 

(5) To insure that any State (other than the 
permitting State), whose waters may be affected 
by the issuance of a permit may submit written 
recommendations to the permitting State (and 
the Administrator) with respect to any permit 
application and, if any part of such written rec-
ommendations are not accepted by the permit-
ting State, that the permitting State will notify 
such affected State (and the Administrator) in 
writing of its failure to so accept such rec-

A-9

USCA Case #21-1139      Document #1944066            Filed: 04/22/2022      Page 42 of 61



 

 - 1 - 
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§9²302. 
 
 (a) The purpose of this subtitle is to establish effective programs and to 
provide additional and cumulative remedies to prevent, abate, and control pollution 
of the waters of this State. 
 
 (b) Because the quality of the waters of this State is vital to the interests of 
the citizens of this State, because pollution is a menace to public health and welfare, 
creates public nuisances, harms wildlife, fish, and aquatic life, and impairs domestic, 
agricultural, industrial, recreational, and other legitimate beneficial uses of water, 
and because the problem of water pollution in this State is closely related to the 
problem of water pollution in adjoining states, it is the policy of this State: 
 
  (1) To improve, conserve, and manage the quality of the waters of 
this State; 
 
  (2) To protect, maintain, and improve the quality of water for public 
supplies, propagation of wildlife, fish, and aquatic life, and domestic, agricultural, 
industrial, recreational, and other legitimate beneficial uses; 
 
  (3) To provide that no waste is discharged into any waters of this 
State without first receiving necessary treatment or other corrective action to protect 
the legitimate beneficial uses of the waters of this State; 
 
  (4) Through innovative and alternative methods of waste and 
wastewater treatment, to provide and promote prevention, abatement, and control of 
new or existing water pollution; and 
 
  (5) To promote and encourage the use of reclaimed water in order to 
conserve water supplies, facilitate the indirect recharge of groundwater, and develop 
an alternative to discharging wastewater effluent to surface waters, thus pursuing 
the goal of the Clean Water Act to end the discharge of pollutants and meet the 
nutrient reduction goals of the Chesapeake Bay Agreement. 
 
 (c) (1) The Department shall cooperate with local governments, agencies 
of other states, and the federal government in carrying out the objectives of 
subsection (b) of this section. 
 
  (2) The Department may consult with the State Plumbing Board, as 
appropriate, on matters relating to the objectives of subsection (b)(5) of this section. 
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Article - Environment 
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§9²314. 
 
 (a) The Department may adopt rules and regulations that set, for the 
waters of this State, water quality standards and effluent standards. These standards 
shall be designed to protect: 
 
  (1) The public health, safety, and welfare; 
 
  (2) Present and future use of the waters of this State for public water 
supply; 
 
  (3) The propagation of aquatic life and wildlife; 
 
  (4) Recreational use of the waters of this State; and 
 
  (5) Agricultural, industrial, and other legitimate uses of the waters 
of this State. 
 
 (b) The rules and regulations adopted under this section shall include at 
least the following: 
 
  (1) Water quality standards that specify the maximum permissible 
short term and long term concentrations of pollutants in the water, the minimum 
permissible concentrations of dissolved oxygen and other desirable matter in the 
water, and the temperature range for the water. 
 
  (2) Effluent standards that specify the maximum loading or 
concentrations and the physical, thermal, chemical, biological, and radioactive 
properties of wastes that may be discharged into the waters of this State. 
 
  (3) Definition of technique for filling and sealing abandoned water 
wells and holes, for disposal wells, for deep mines and surface mines, and for landfills 
to prevent groundwater contamination, seepage, and drainage into the waters of this 
State. 
 
  (4) Requirements for the sale, offer, use, or storage of pesticides and 
other substances that the Department finds to constitute water pollution hazards. 
 
  (5) Procedures for water pollution incidents or emergencies that 
constitute an acute danger to health or the environment. 
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  (6) Provisions for equipment and procedures for monitoring 
pollutants, collecting samples, and logging and reporting of monitoring. 
 
 (c) Effluent standards set under this section shall be at least as stringent 
as those specified by the National Pollutant Discharge Elimination System. 
 
[Previous][Next] 
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§9²319. 
 
 (a) In addition to the powers and duties set forth elsewhere in this subtitle, 
the Department has the following powers and duties: 
 
  (1) To administer and enforce this subtitle and the rules and 
regulations adopted under this subtitle; 
 
  (2) To develop comprehensive programs and plans for the prevention, 
control, and abatement of pollution of the waters of this State; 
 
  (3) To advise, consult, and cooperate with other units of this State, 
the federal government, other State and interstate agencies, affected groups, political 
subdivisions, and industries to carry out the provisions of this subtitle; 
 
  (4) To accept and administer loans and grants from the federal 
government and other sources, public or private, to carry oXW�DQ\�RI�WKH�'HSDUWPHQW·V�
functions; 
 
  (5) To encourage, participate in, finance, or conduct studies, 
investigations, research, or demonstrations that relate to water pollution or its 
causes, prevention, control, or abatement; 
 
  (6) To collect and give out information about water pollution and its 
prevention, control, and abatement; 
 
  (7) To issue, modify, or revoke orders and permits that prohibit 
discharges of pollutants into the waters of this State or to adopt any other reasonable 
remedial measures to prevent, control, or abate pollution or undesirable changes in 
the quality of the waters of this State; 
 
  (8) Through the Secretary or a hearing officer who is designated in 
writing by the Secretary, to hold hearings, to issue hearing notices and subpoenas 
that require the attendance of witnesses and production of evidence, to administer 
oaths, and to take necessary testimony; 
 
  (9) To apply and enforce against industrial users of publicly owned 
treatment works toxic effluent standards and pretreatment requirements for the 
introduction into treatment works of pollutants that interfere with, pass through, or 
otherwise are incompatible with the treatment works; and 
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  (10) To exercise every incidental power necessary to carry out the 
provisions of this subtitle. 
 
 (b) To carry out the provisions of this subtitle, the Department of the 
Environment and the Department of Natural Resources may: 
 
  (1) Conduct studies, surveys, investigations, research, and analyses; 
and 
 
  (2) Employ consultants. 
 
[Previous][Next] 
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estate and the permit action. An appli-
cation may include the activity of 
more than one owner provided the 
character of the activity of each owner 
is similar and in the same general area 
and each owner submits a statement 
designating the same agent. 

(9) If the activity would involve the 
construction or placement of an artifi-
cial reef, as defined in 33 CFR 322.2(g), 
in the navigable waters of the United 
States or in the waters overlying the 
outer continental shelf, the application 
must include provisions for siting, con-
structing, monitoring, and managing 
the artificial reef. 

(10) Complete application. An applica-
tion will be determined to be complete 
when sufficient information is received 
to issue a public notice (See 33 CFR 
325.1(d) and 325.3(a).) The issuance of a 
public notice will not be delayed to ob-
tain information necessary to evaluate 
an application. 

(e) Additional information. In addition 
to the information indicated in para-
graph (d) of this section, the applicant 
will be required to furnish only such 
additional information as the district 
engineer deems essential to make a 
public interest determination includ-
ing, where applicable, a determination 
of compliance with the section 404(b)(1) 
guidelines or ocean dumping criteria. 
Such additional information may in-
clude environmental data and informa-
tion on alternate methods and sites as 
may be necessary for the preparation 
of the required environmental docu-
mentation. 

(f) Fees. Fees are required for permits 
under section 404 of the Clean Water 
Act, section 103 of the Marine Protec-
tion, Research and Sanctuaries Act of 
1972, as amended, and sections 9 and 10 
of the Rivers and Harbors Act of 1899. A 
fee of $100.00 will be charged when the 
planned or ultimate purpose of the 
project is commercial or industrial in 
nature and is in support of operations 
that charge for the production, dis-
tribution or sale of goods or services. A 
$10.00 fee will be charged for permit ap-
plications when the proposed work is 
non-commercial in nature and would 
provide personal benefits that have no 
connection with a commercial enter-
prise. The final decision as to the basis 
for a fee (commercial vs. non-commer-

cial) shall be solely the responsibility 
of the district engineer. No fee will be 
charged if the applicant withdraws the 
application at any time prior to 
issuance of the permit or if the permit 
is denied. Collection of the fee will be 
deferred until the proposed activity has 
been determined to be not contrary to 
the public interest. Multiple fees are 
not to be charged if more than one law 
is applicable. Any modification signifi-
cant enough to require publication of a 
public notice will also require a fee. No 
fee will be assessed when a permit is 
transferred from one property owner to 
another. No fees will be charged for 
time extensions, general permits or 
letters of permission. Agencies or in-
strumentalities of federal, state or 
local governments will not be required 
to pay any fee in connection with per-
mits. 

[51 FR 41236, Nov. 13, 1986, as amended at 73 
FR 19670, Apr. 10, 2008] 

§ 325.2 Processing of applications. 
(a) Standard procedures. (1) When an 

application for a permit is received the 
district engineer shall immediately as-
sign it a number for identification, ac-
knowledge receipt thereof, and advise 
the applicant of the number assigned 
to it. He shall review the application 
for completeness, and if the application 
is incomplete, request from the appli-
cant within 15 days of receipt of the ap-
plication any additional information 
necessary for further processing. 

(2) Within 15 days of receipt of an ap-
plication the district engineer will ei-
ther determine that the application is 
complete (see 33 CFR 325.1(d)(9) and 
issue a public notice as described in 
§ 325.3 of this part, unless specifically 
exempted by other provisions of this 
regulation or that it is incomplete and 
notify the applicant of the information 
necessary for a complete application. 
The district engineer will issue a sup-
plemental, revised, or corrected public 
notice if in his view there is a change 
in the application data that would af-
fect the public’s review of the proposal. 

(3) The district engineer will consider 
all comments received in response to 
the public notice in his subsequent ac-
tions on the permit application. Re-
ceipt of the comments will be acknowl-
edged, if appropriate, and they will be 
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made a part of the administrative 
record of the application. Comments 
received as form letters or petitions 
may be acknowledged as a group to the 
person or organization responsible for 
the form letter or petition. If com-
ments relate to matters within the spe-
cial expertise of another federal agen-
cy, the district engineer may seek the 
advice of that agency. If the district 
engineer determines, based on com-
ments received, that he must have the 
views of the applicant on a particular 
issue to make a public interest deter-
mination, the applicant will be given 
the opportunity to furnish his views on 
such issue to the district engineer (see 
§ 325.2(d)(5)). At the earliest practicable 
time other substantive comments will 
be furnished to the applicant for his in-
formation and any views he may wish 
to offer. A summary of the comments, 
the actual letters or portions thereof, 
or representative comment letters may 
be furnished to the applicant. The ap-
plicant may voluntarily elect to con-
tact objectors in an attempt to resolve 
objections but will not be required to 
do so. District engineers will ensure 
that all parties are informed that the 
Corps alone is responsible for reaching 
a decision on the merits of any applica-
tion. The district engineer may also 
offer Corps regulatory staff to be 
present at meetings between applicants 
and objectors, where appropriate, to 
provide information on the process, to 
mediate differences, or to gather infor-
mation to aid in the decision process. 
The district engineer should not delay 
processing of the application unless the 
applicant requests a reasonable delay, 
normally not to exceed 30 days, to pro-
vide additional information or com-
ments. 

(4) The district engineer will follow 
Appendix B of 33 CFR part 230 for envi-
ronmental procedures and documenta-
tion required by the National Environ-
mental Policy Act of 1969. A decision 
on a permit application will require ei-
ther an environmental assessment or 
an environmental impact statement 
unless it is included within a categor-
ical exclusion. 

(5) The district engineer will also 
evaluate the application to determine 
the need for a public hearing pursuant 
to 33 CFR part 327. 

(6) After all above actions have been 
completed, the district engineer will 
determine in accordance with the 
record and applicable regulations 
whether or not the permit should be 
issued. He shall prepare a statement of 
findings (SOF) or, where an EIS has 
been prepared, a record of decision 
(ROD), on all permit decisions. The 
SOF or ROD shall include the district 
engineer’s views on the probable effect 
of the proposed work on the public in-
terest including conformity with the 
guidelines published for the discharge 
of dredged or fill material into waters 
of the United States (40 CFR part 230) 
or with the criteria for dumping of 
dredged material in ocean waters (40 
CFR parts 220 to 229), if applicable, and 
the conclusions of the district engi-
neer. The SOF or ROD shall be dated, 
signed, and included in the record prior 
to final action on the application. 
Where the district engineer has dele-
gated authority to sign permits for and 
in his behalf, he may similarly dele-
gate the signing of the SOF or ROD. If 
a district engineer makes a decision on 
a permit application which is contrary 
to state or local decisions (33 CFR 
320.4(j) (2) & (4)), the district engineer 
will include in the decision document 
the significant national issues and ex-
plain how they are overriding in impor-
tance. If a permit is warranted, the dis-
trict engineer will determine the spe-
cial conditions, if any, and duration 
which should be incorporated into the 
permit. In accordance with the au-
thorities specified in § 325.8 of this part, 
the district engineer will take final ac-
tion or forward the application with all 
pertinent comments, records, and stud-
ies, including the final EIS or environ-
mental assessment, through channels 
to the official authorized to make the 
final decision. The report forwarding 
the application for decision will be in a 
format prescribed by the Chief of Engi-
neers. District and division engineers 
will notify the applicant and interested 
federal and state agencies that the ap-
plication has been forwarded to higher 
headquarters. The district or division 
engineer may, at his option, disclose 
his recommendation to the news media 
and other interested parties, with the 
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caution that it is only a recommenda-
tion and not a final decision. Such dis-
closure is encouraged in permit cases 
which have become controversial and 
have been the subject of stories in the 
media or have generated strong public 
interest. In those cases where the ap-
plication is forwarded for decision in 
the format prescribed by the Chief of 
Engineers, the report will serve as the 
SOF or ROD. District engineers will 
generally combine the SOF, environ-
mental assessment, and findings of no 
significant impact (FONSI), 404(b)(1) 
guideline analysis, and/or the criteria 
for dumping of dredged material in 
ocean waters into a single document. 

(7) If the final decision is to deny the 
permit, the applicant will be advised in 
writing of the reason(s) for denial. If 
the final decision is to issue the permit 
and a standard individual permit form 
will be used, the issuing official will 
forward the permit to the applicant for 
signature accepting the conditions of 
the permit. The permit is not valid 
until signed by the issuing official. 
Letters of permission require only the 
signature of the issuing official. Final 
action on the permit application is the 
signature on the letter notifying the 
applicant of the denial of the permit or 
signature of the issuing official on the 
authorizing document. 

(8) The district engineer will publish 
monthly a list of permits issued or de-
nied during the previous month. The 
list will identify each action by public 
notice number, name of applicant, and 
brief description of activity involved. 
It will also note that relevant environ-
mental documents and the SOF’s or 
ROD’s are available upon written re-
quest and, where applicable, upon the 
payment of administrative fees. This 
list will be distributed to all persons 
who may have an interest in any of the 
public notices listed. 

(9) Copies of permits will be furnished 
to other agencies in appropriate cases 
as follows: 

(i) If the activity involves the con-
struction of artificial islands, installa-
tions or other devices on the outer con-
tinental shelf, to the Director, Defense 
Mapping Agency, Hydrographic Center, 
Washington, DC 20390 Attention, Code 
NS12, and to the National Ocean Serv-
ice, Office of Coast Survey, N/CS261, 

1315 East West Highway, Silver Spring, 
Maryland 20910–3282. 

(ii) If the activity involves the con-
struction of structures to enhance fish 
propagation (e.g., fishing reefs) along 
the coasts of the United States, to the 
Defense Mapping Agency, Hydro-
graphic Center and National Ocean 
Service as in paragraph (a)(9)(i) of this 
section and to the Director, Office of 
Marine Recreational Fisheries, Na-
tional Marine Fisheries Service, Wash-
ington, DC 20235. 

(iii) If the activity involves the erec-
tion of an aerial transmission line, sub-
merged cable, or submerged pipeline 
across a navigable water of the United 
States, to the National Ocean Service, 
Office of Coast Survey, N/CS261, 1315 
East West Highway, Silver Spring, 
Maryland 20910–3282. 

(iv) If the activity is listed in para-
graphs (a)(9) (i), (ii), or (iii) of this sec-
tion, or involves the transportation of 
dredged material for the purpose of 
dumping it in ocean waters, to the ap-
propriate District Commander, U.S. 
Coast Guard. 

(b) Procedures for particular types of 
permit situations—(1) Section 401 Water 
Quality Certification. If the district en-
gineer determines that water quality 
certification for the proposed activity 
is necessary under the provisions of 
section 401 of the Clean Water Act, he 
shall so notify the applicant and obtain 
from him or the certifying agency a 
copy of such certification. 

(i) The public notice for such activ-
ity, which will contain a statement on 
certification requirements (see 
§ 325.3(a)(8)), will serve as the notifica-
tion to the Administrator of the Envi-
ronmental Protection Agency (EPA) 
pursuant to section 401(a)(2) of the 
Clean Water Act. If EPA determines 
that the proposed discharge may affect 
the quality of the waters of any state 
other than the state in which the dis-
charge will originate, it will so notify 
such other state, the district engineer, 
and the applicant. If such notice or a 
request for supplemental information 
is not received within 30 days of 
issuance of the public notice, the dis-
trict engineer will assume EPA has 
made a negative determination with 
respect to section 401(a)(2). If EPA de-
termines another state’s waters may be 
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affected, such state has 60 days from 
receipt of EPA’s notice to determine if 
the proposed discharge will affect the 
quality of its waters so as to violate 
any water quality requirement in such 
state, to notify EPA and the district 
engineer in writing of its objection to 
permit issuance, and to request a pub-
lic hearing. If such occurs, the district 
engineer will hold a public hearing in 
the objecting state. Except as stated 
below, the hearing will be conducted in 
accordance with 33 CFR part 327. The 
issues to be considered at the public 
hearing will be limited to water qual-
ity impacts. EPA will submit its eval-
uation and recommendations at the 
hearing with respect to the state’s ob-
jection to permit issuance. Based upon 
the recommendations of the objecting 
state, EPA, and any additional evi-
dence presented at the hearing, the dis-
trict engineer will condition the per-
mit, if issued, in such a manner as may 
be necessary to insure compliance with 
applicable water quality requirements. 
If the imposition of conditions cannot, 
in the district engineer’s opinion, in-
sure such compliance, he will deny the 
permit. 

(ii) No permit will be granted until 
required certification has been ob-
tained or has been waived. A waiver 
may be explicit, or will be deemed to 
occur if the certifying agency fails or 
refuses to act on a request for certifi-
cation within sixty days after receipt 
of such a request unless the district en-
gineer determines a shorter or longer 
period is reasonable for the state to 
act. In determining whether or not a 
waiver period has commenced or waiv-
er has occurred, the district engineer 
will verify that the certifying agency 
has received a valid request for certifi-
cation. If, however, special cir-
cumstances identified by the district 
engineer require that action on an ap-
plication be taken within a more lim-
ited period of time, the district engi-
neer shall determine a reasonable less-
er period of time, advise the certifying 
agency of the need for action by a par-
ticular date, and that, if certification 
is not received by that date, it will be 
considered that the requirement for 
certification has been waived. Simi-
larly, if it appears that circumstances 
may reasonably require a period of 

time longer than sixty days, the dis-
trict engineer, based on information 
provided by the certifying agency, will 
determine a longer reasonable period of 
time, not to exceed one year, at which 
time a waiver will be deemed to occur. 

(2) Coastal Zone Management consist-
ency. If the proposed activity is to be 
undertaken in a state operating under 
a coastal zone management program 
approved by the Secretary of Com-
merce pursuant to the Coastal Zone 
Management (CZM) Act (see 33 CFR 
320.3(b)), the district engineer shall 
proceed as follows: 

(i) If the applicant is a federal agen-
cy, and the application involves a fed-
eral activity in or affecting the coastal 
zone, the district engineer shall for-
ward a copy of the public notice to the 
agency of the state responsible for re-
viewing the consistency of federal ac-
tivities. The federal agency applicant 
shall be responsible for complying with 
the CZM Act’s directive for ensuring 
that federal agency activities are un-
dertaken in a manner which is con-
sistent, to the maximum extent prac-
ticable, with approved CZM Programs. 
(See 15 CFR part 930.) If the state 
coastal zone agency objects to the pro-
posed federal activity on the basis of 
its inconsistency with the state’s ap-
proved CZM Program, the district engi-
neer shall not make a final decision on 
the application until the disagreeing 
parties have had an opportunity to uti-
lize the procedures specified by the 
CZM Act for resolving such disagree-
ments. 

(ii) If the applicant is not a federal 
agency and the application involves an 
activity affecting the coastal zone, the 
district engineer shall obtain from the 
applicant a certification that his pro-
posed activity complies with and will 
be conducted in a manner that is con-
sistent with the approved state CZM 
Program. Upon receipt of the certifi-
cation, the district engineer will for-
ward a copy of the public notice (which 
will include the applicant’s certifi-
cation statement) to the state coastal 
zone agency and request its concur-
rence or objection. If the state agency 
objects to the certification or issues a 
decision indicating that the proposed 
activity requires further review, the 
district engineer shall not issue the 
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permit until the state concurs with the 
certification statement or the Sec-
retary of Commerce determines that 
the proposed activity is consistent 
with the purposes of the CZM Act or is 
necessary in the interest of national 
security. If the state agency fails to 
concur or object to a certification 
statement within six months of the 
state agency’s receipt of the certifi-
cation statement, state agency concur-
rence with the certification statement 
shall be conclusively presumed. Dis-
trict engineers will seek agreements 
with state CZM agencies that the agen-
cy’s failure to provide comments dur-
ing the public notice comment period 
will be considered as a concurrence 
with the certification or waiver of the 
right to concur or non-concur. 

(iii) If the applicant is requesting a 
permit for work on Indian reservation 
lands which are in the coastal zone, the 
district engineer shall treat the appli-
cation in the same manner as pre-
scribed for a Federal applicant in para-
graph (b)(2)(i) of this section. However, 
if the applicant is requesting a permit 
on non-trust Indian lands, and the 
state CZM agency has decided to assert 
jurisdiction over such lands, the dis-
trict engineer shall treat the applica-
tion in the same manner as prescribed 
for a non-Federal applicant in para-
graph (b)(2)(ii) of this section. 

(3) Historic properties. If the proposed 
activity would involve any property 
listed or eligible for listing in the Na-
tional Register of Historic Places, the 
district engineer will proceed in ac-
cordance with Corps National Historic 
Preservation Act implementing regula-
tions. 

(4) Activities associated with Federal 
projects. If the proposed activity would 
consist of the dredging of an access 
channel and/or berthing facility associ-
ated with an authorized federal naviga-
tion project, the activity will be in-
cluded in the planning and coordina-
tion of the construction or mainte-
nance of the federal project to the 
maximum extent feasible. Separate no-
tice, hearing, and environmental docu-
mentation will not be required for ac-
tivities so included and coordinated, 
and the public notice issued by the dis-
trict engineer for these federal and as-
sociated non-federal activities will be 

the notice of intent to issue permits for 
those included non-federal dredging ac-
tivities. The decision whether to issue 
or deny such a permit will be con-
sistent with the decision on the federal 
project unless special considerations 
applicable to the proposed activity are 
identified. (See § 322.5(c).) 

(5) Endangered Species. Applications 
will be reviewed for the potential im-
pact on threatened or endangered spe-
cies pursuant to section 7 of the Endan-
gered Species Act as amended. The dis-
trict engineer will include a statement 
in the public notice of his current 
knowledge of endangered species based 
on his initial review of the application 
(see 33 CFR 325.2(a)(2)). If the district 
engineer determines that the proposed 
activity would not affect listed species 
or their critical habitat, he will in-
clude a statement to this effect in the 
public notice. If he finds the proposed 
activity may affect an endangered or 
threatened species or their critical 
habitat, he will initiate formal con-
sultation procedures with the U.S. Fish 
and Wildlife Service or National Ma-
rine Fisheries Service. Public notices 
forwarded to the U.S. Fish and Wildlife 
Service or National Marine Fisheries 
Service will serve as the request for in-
formation on whether any listed or 
proposed to be listed endangered or 
threatened species may be present in 
the area which would be affected by the 
proposed activity, pursuant to section 
7(c) of the Act. References, definitions, 
and consultation procedures are found 
in 50 CFR part 402. 

(c) [Reserved] 
(d) Timing of processing of applications. 

The district engineer will be guided by 
the following time limits for the indi-
cated steps in the evaluation process: 

(1) The public notice will be issued 
within 15 days of receipt of all informa-
tion required to be submitted by the 
applicant in accordance with paragraph 
325.1.(d) of this part. 

(2) The comment period on the public 
notice should be for a reasonable period 
of time within which interested parties 
may express their views concerning the 
permit. The comment period should 
not be more than 30 days nor less than 
15 days from the date of the notice. Be-
fore designating comment periods less 
than 30 days, the district engineer will 
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consider: (i) Whether the proposal is 
routine or noncontroversial, 

(ii) Mail time and need for comments 
from remote areas, 

(iii) Comments from similar pro-
posals, and 

(iv) The need for a site visit. After 
considering the length of the original 
comment period, paragraphs (a)(2) (i) 
through (iv) of this section, and other 
pertinent factors, the district engineer 
may extend the comment period up to 
an additional 30 days if warranted. 

(3) District engineers will decide on 
all applications not later than 60 days 
after receipt of a complete application, 
unless (i) precluded as a matter of law 
or procedures required by law (see 
below), 

(ii) The case must be referred to 
higher authority (see § 325.8 of this 
part), 

(iii) The comment period is extended, 
(iv) A timely submittal of informa-

tion or comments is not received from 
the applicant, 

(v) The processing is suspended at the 
request of the applicant, or 

(vi) Information needed by the dis-
trict engineer for a decision on the ap-
plication cannot reasonably be ob-
tained within the 60-day period. Once 
the cause for preventing the decision 
from being made within the normal 60- 
day period has been satisfied or elimi-
nated, the 60-day clock will start run-
ning again from where it was sus-
pended. For example, if the comment 
period is extended by 30 days, the dis-
trict engineer will, absent other re-
straints, decide on the application 
within 90 days of receipt of a complete 
application. Certain laws (e.g., the 
Clean Water Act, the CZM Act, the Na-
tional Environmental Policy Act, the 
National Historic Preservation Act, 
the Preservation of Historical and Ar-
cheological Data Act, the Endangered 
Species Act, the Wild and Scenic Riv-
ers Act, and the Marine Protection, Re-
search and Sanctuaries Act) require 
procedures such as state or other fed-
eral agency certifications, public hear-
ings, environmental impact state-
ments, consultation, special studies, 
and testing which may prevent district 
engineers from being able to decide 
certain applications within 60 days. 

(4) Once the district engineer has suf-
ficient information to make his public 
interest determination, he should de-
cide the permit application even 
though other agencies which may have 
regulatory jurisdiction have not yet 
granted their authorizations, except 
where such authorizations are, by fed-
eral law, a prerequisite to making a de-
cision on the DA permit application. 
Permits granted prior to other (non- 
prerequisite) authorizations by other 
agencies should, where appropriate, be 
conditioned in such manner as to give 
those other authorities an opportunity 
to undertake their review without the 
applicant biasing such review by mak-
ing substantial resource commitments 
on the basis of the DA permit. In un-
usual cases the district engineer may 
decide that due to the nature or scope 
of a specific proposal, it would be pru-
dent to defer taking final action until 
another agency has acted on its au-
thorization. In such cases, he may ad-
vise the other agency of his position on 
the DA permit while deferring his final 
decision. 

(5) The applicant will be given a rea-
sonable time, not to exceed 30 days, to 
respond to requests of the district engi-
neer. The district engineer may make 
such requests by certified letter and 
clearly inform the applicant that if he 
does not respond with the requested in-
formation or a justification why addi-
tional time is necessary, then his appli-
cation will be considered withdrawn or 
a final decision will be made, which-
ever is appropriate. If additional time 
is requested, the district engineer will 
either grant the time, make a final de-
cision, or consider the application as 
withdrawn. 

(6) The time requirements in these 
regulations are in terms of calendar 
days rather than in terms of working 
days. 

(e) Alternative procedures. Division 
and district engineers are authorized to 
use alternative procedures as follows: 

(1) Letters of permission. Letters of 
permission are a type of permit issued 
through an abbreviated processing pro-
cedure which includes coordination 
with Federal and state fish and wildlife 
agencies, as required by the Fish and 
Wildlife Coordination Act, and a public 
interest evaluation, but without the 
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publishing of an individual public no-
tice. The letter of permission will not 
be used to authorize the transportation 
of dredged material for the purpose of 
dumping it in ocean waters. Letters of 
permission may be used: 

(i) In those cases subject to section 10 
of the Rivers and Harbors Act of 1899 
when, in the opinion of the district en-
gineer, the proposed work would be 
minor, would not have significant indi-
vidual or cumulative impacts on envi-
ronmental values, and should encoun-
ter no appreciable opposition. 

(ii) In those cases subject to section 
404 of the Clean Water Act after: 

(A) The district engineer, through 
consultation with Federal and state 
fish and wildlife agencies, the Regional 
Administrator, Environmental Protec-
tion Agency, the state water quality 
certifying agency, and, if appropriate, 
the state Coastal Zone Management 
Agency, develops a list of categories of 
activities proposed for authorization 
under LOP procedures; 

(B) The district engineer issues a 
public notice advertising the proposed 
list and the LOP procedures, request-
ing comments and offering an oppor-
tunity for public hearing; and 

(C) A 401 certification has been issued 
or waived and, if appropriate, CZM con-
sistency concurrence obtained or pre-
sumed either on a generic or individual 
basis. 

(2) Regional permits. Regional permits 
are a type of general permit as defined 
in 33 CFR 322.2(f) and 33 CFR 323.2(n). 
They may be issued by a division or 
district engineer after compliance with 
the other procedures of this regulation. 
After a regional permit has been 
issued, individual activities falling 
within those categories that are au-
thorized by such regional permits do 
not have to be further authorized by 
the procedures of this regulation. The 
issuing authority will determine and 
add appropriate conditions to protect 
the public interest. When the issuing 
authority determines on a case-by-case 
basis that the concerns for the aquatic 
environment so indicate, he may exer-
cise discretionary authority to over-
ride the regional permit and require an 
individual application and review. A 
regional permit may be revoked by the 
issuing authority if it is determined 

that it is contrary to the public inter-
est provided the procedures of § 325.7 of 
this part are followed. Following rev-
ocation, applications for future activi-
ties in areas covered by the regional 
permit shall be processed as applica-
tions for individual permits. No re-
gional permit shall be issued for a pe-
riod of more than five years. 

(3) Joint procedures. Division and dis-
trict engineers are authorized and en-
couraged to develop joint procedures 
with states and other Federal agencies 
with ongoing permit programs for ac-
tivities also regulated by the Depart-
ment of the Army. Such procedures 
may be substituted for the procedures 
in paragraphs (a)(1) through (a)(5) of 
this section provided that the sub-
stantive requirements of those sections 
are maintained. Division and district 
engineers are also encouraged to de-
velop management techniques such as 
joint agency review meetings to expe-
dite the decision-making process. How-
ever, in doing so, the applicant’s rights 
to a full public interest review and 
independent decision by the district or 
division engineer must be strictly ob-
served. 

(4) Emergency procedures. Division en-
gineers are authorized to approve spe-
cial processing procedures in emer-
gency situations. An ‘‘emergency’’ is a 
situation which would result in an un-
acceptable hazard to life, a significant 
loss of property, or an immediate, un-
foreseen, and significant economic 
hardship if corrective action requiring 
a permit is not undertaken within a 
time period less than the normal time 
needed to process the application under 
standard procedures. In emergency sit-
uations, the district engineer will ex-
plain the circumstances and rec-
ommend special procedures to the divi-
sion engineer who will instruct the dis-
trict engineer as to further processing 
of the application. Even in an emer-
gency situation, reasonable efforts will 
be made to receive comments from in-
terested Federal, state, and local agen-
cies and the affected public. Also, no-
tice of any special procedures author-
ized and their rationale is to be appro-
priately published as soon as prac-
ticable. 

[51 FR 41236, Nov. 13, 1986, as amended at 62 
FR 26230, May 13, 1997] 
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project will comply with water quality 
requirements; and 

(ii) A citation to federal, state, or 
tribal law that authorizes the condi-
tion. 

(2) For certification conditions on 
issuance of a general license or permit, 

(i) A statement explaining why the 
condition is necessary to assure that 
any discharge authorized under the 
general license or permit will comply 
with water quality requirements; and 

(ii) A citation to federal, state, or 
tribal law that authorizes the condi-
tion. 

(e) Any denial of certification shall 
be in writing and shall include: 

(1) For denial of certification for an 
individual license or permit, 

(i) The specific water quality require-
ments with which the discharge will 
not comply; 

(ii) A statement explaining why the 
discharge will not comply with the 
identified water quality requirements; 
and 

(iii) If the denial is due to insuffi-
cient information, the denial must de-
scribe the specific water quality data 
or information, if any, that would be 
needed to assure that the discharge 
from the proposed project will comply 
with water quality requirements. 

(2) For denial of certification for 
issuance of a general license or permit, 

(i) The specific water quality require-
ments with which discharges that 
could be authorized by the general li-
cense or permit will not comply; 

(ii) A statement explaining why dis-
charges that could be authorized by the 
general license or permit will not com-
ply with the identified water quality 
requirements; and 

(iii) If the denial is due to insuffi-
cient information, the denial must de-
scribe the types of water quality data 
or information, if any, that would be 
needed to assure that the range of dis-
charges from potential projects will 
comply with water quality require-
ments. 

(f) If the certifying authority deter-
mines that no water quality require-
ments are applicable to the waters re-
ceiving the discharge from the pro-
posed project, the certifying authority 
shall grant certification. 

§ 121.8 Effect of denial of certification. 
(a) A certification denial shall not 

preclude a project proponent from sub-
mitting a new certification request, in 
accordance with the substantive and 
procedural requirements of this part. 

(b) Where a Federal agency deter-
mines that a certifying authority’s de-
nial satisfies the requirements of 
§ 121.7(e), the Federal agency must pro-
vide written notice of such determina-
tion to the certifying authority and 
project proponent, and the license or 
permit shall not be granted. 

§ 121.9 Waiver. 
(a) The certification requirement for 

a license or permit shall be waived 
upon: 

(1) Written notification from the cer-
tifying authority to the project pro-
ponent and the Federal agency that the 
certifying authority expressly waives 
its authority to act on a certification 
request; or 

(2) The certifying authority’s failure 
or refusal to act on a certification re-
quest, including: 

(i) Failure or refusal to act on a cer-
tification request within the reason-
able period of time; 

(ii) Failure or refusal to satisfy the 
requirements of § 121.7(c); 

(iii) Failure or refusal to satisfy the 
requirements of § 121.7(e); or 

(iv) Failure or refusal to comply with 
other procedural requirements of sec-
tion 401. 

(b) A condition for a license or per-
mit shall be waived upon the certifying 
authority’s failure or refusal to satisfy 
the requirements of § 121.7(d). 

(c) If the certifying authority fails or 
refuses to act, as provided in this sec-
tion, the Federal agency shall provide 
written notice to the Administrator, 
certifying authority, and project pro-
ponent that waiver of the certification 
requirement or condition has occurred. 
This notice must be in writing and in-
clude the notice that the Federal agen-
cy provided to the certifying authority 
pursuant to § 121.6(b). 

(d) A written notice of waiver from 
the Federal agency shall satisfy the 
project proponent’s requirement to ob-
tain certification. 
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(e) Upon issuance of a written notice 
of waiver, the Federal agency may 
issue the license or permit. 

§ 121.10 Incorporation of certification 
conditions into the license or per-
mit. 

(a) All certification conditions that 
satisfy the requirements of § 121.7(d) 
shall be incorporated into the license 
or permit. 

(b) The license or permit must clear-
ly identify any certification condi-
tions. 

§ 121.11 Enforcement of and compli-
ance with certification conditions. 

(a) The certifying authority, prior to 
the initial operation of a certified 
project, shall be afforded the oppor-
tunity to inspect the facility or activ-
ity for the purpose of determining 
whether the discharge from the cer-
tified project will violate the certifi-
cation. 

(b) If the certifying authority, after 
an inspection pursuant to subsection 
(a), determines that the discharge from 
the certified project will violate the 
certification, the certifying authority 
shall notify the project proponent and 
the Federal agency in writing, and rec-
ommend remedial measures necessary 
to bring the certified project into com-
pliance with the certification. 

(c) The Federal agency shall be re-
sponsible for enforcing certification 
conditions that are incorporated into a 
federal license or permit. 

Subpart C—Other Jurisdictions 
§ 121.12 Determination of effects on 

neighboring jurisdictions. 
(a) A Federal agency shall within 5 

days notify the Administrator when it 
receives a license or permit application 
and the related certification. 

(b) Within 30 days after the Adminis-
trator receives notice in accordance 
with § 121.12(a), the Administrator at 
his or her discretion may determine 
that the discharge from the certified 
project may affect water quality in a 
neighboring jurisdiction. In making 
this determination and in accordance 
with applicable law, the Administrator 
may request copies of the certification 

and the federal license or permit appli-
cation. 

(c) If the Administrator determines 
that the discharge from the certified 
project may affect water quality in a 
neighboring jurisdiction, the Adminis-
trator, within 30 days after receiving 
notice in accordance with § 121.12(a), 
shall notify that neighboring jurisdic-
tion, the certifying authority, the Fed-
eral agency, and the project proponent. 
The federal license or permit may not 
be issued pending the conclusion of the 
processes in this paragraph. 

(1) Notification from the Adminis-
trator shall: Be in writing, be dated, 
and identify the materials provided by 
the Federal agency. The notification 
shall inform the neighboring jurisdic-
tion that it has 60 days to notify the 
Administrator and the Federal agency, 
in writing, whether it has determined 
that the discharge will violate any of 
its water quality requirements, to ob-
ject to the issuance of the federal li-
cense or permit, and to request a public 
hearing from the Federal agency. 

(2) Notification of objection and re-
quest for a hearing from the neigh-
boring jurisdiction shall: Be in writing; 
identify the receiving waters it deter-
mined will be affected by the dis-
charge; and identify the specific water 
quality requirements it determines 
will be violated by the certified 
project. 

(3) If the neighboring jurisdiction re-
quests a hearing in accordance with 
§ 121.12(c)(2), the Federal agency shall 
hold a public hearing on the neigh-
boring jurisdiction’s objection to the 
license or permit. 

(i) The Federal agency shall provide 
the hearing notice to the Adminis-
trator at least 30 days before the hear-
ing takes place. 

(ii) At the hearing, the Adminis-
trator shall submit to the Federal 
agency his or her evaluation and rec-
ommendation(s) concerning the objec-
tion. 

(iii) The Federal agency shall: Con-
sider recommendations from the neigh-
boring jurisdiction and the Adminis-
trator, and any additional evidence 
presented to the Federal agency at the 
hearing; and determine whether addi-
tional certification conditions are nec-
essary to assure that the discharge 
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�����������

����:DWHU�4XDOLW\�&HUWLÀFDWLRQ�

$��*HQHUDO�

����7KH�)HGHUDO�$FW�SURKLELWV�WKH�LVVXDQFH�RI�D�IHGHUDO�SHUPLW�RU�OLFHQVH�WR�FRQGXFW�DQ\�DFWLYLW\�ZKLFK�PD\�UHVXOW�LQ�DQ\�GLVFKDUJH
WR�QDYLJDEOH�ZDWHUV�XQOHVV�WKH�DSSOLFDQW�SURYLGHV�D�FHUWLÀFDWLRQ�IURP�WKLV�6WDWH�WKDW�WKH�DFWLYLW\�GRHV�QRW�YLRODWH�6WDWH�ZDWHU�TXDOLW\
VWDQGDUGV�RU�OLPLWDWLRQV��7KLV�UHJXODWLRQ�HVWDEOLVKHV�WKH�SURFHGXUHV�XQGHU�ZKLFK�WKLV�FHUWLÀFDWLRQ�ZLOO�EH�LVVXHG�

����'LVFKDUJHV�SHUPLWWHG�E\�WKH�'HSDUWPHQW�XQGHU�WKH�1DWLRQDO�3ROOXWDQW�'LVFKDUJH�(OLPLQDWLRQ�6\VWHP�DUH�FHUWLÀHG�E\�WKH
'HSDUWPHQW�

%��$SSOLFDWLRQ�IRU�D�:DWHU�4XDOLW\�&HUWLÀFDWLRQ�

����$Q�DSSOLFDQW�IRU�FHUWLÀFDWLRQ�VKDOO�VXEPLW�WR�WKH�'HSDUWPHQW�DQ�DSSOLFDWLRQ�ZKLFK�LQFOXGHV�

�D��1DPH�DQG�DGGUHVV�RI�WKH�DSSOLFDQW�

�E��$�GHVFULSWLRQ�RI�WKH�IDFLOLW\�RU�DFWLYLW\�

�F��$�GHVFULSWLRQ�RI�DQ\�GLVFKDUJH�ZKLFK�PD\�UHVXOW�IURP�WKH�FRQGXFW�RI�DQ\�DFWLYLW\�LQFOXGLQJ�

�L��%LRORJLFDO��FKHPLFDO��WKHUPDO�RU�RWKHU�FKDUDFWHULVWLFV�RI�WKH�SRWHQWLDO�GLVFKDUJH��DQG

�LL��7KH�ORFDWLRQ�RU�ORFDWLRQV�DW�ZKLFK�DQ\�GLVFKDUJH�PD\�HQWHU�QDYLJDEOH�ZDWHUV�

�G��$�GHVFULSWLRQ��LI�DSSOLFDEOH��RI�WKH�IXQFWLRQ�DQG�RSHUDWLRQ�RI�DQ\�HTXLSPHQW�RU�IDFLOLWLHV�WR�WUHDW�DQ\�GLVFKDUJH�DQG�WKH�GHJUHH
RI�WUHDWPHQW�WR�EH�DWWDLQHG�

�H��7KH�GDWH�RQ�ZKLFK�WKH�DFWLYLW\�ZLOO�EHJLQ�RU�HQG��LI�NQRZQ��DQG�WKH�GDWH�RU�GDWHV�RQ�ZKLFK�DQ\�GLVFKDUJH�PD\�RFFXU�

�I��$�GHVFULSWLRQ��LI�DSSOLFDEOH��RI�WKH�PHWKRGV�SURSRVHG�RU�HPSOR\HG�WR�PRQLWRU�WKH�TXDOLW\�DQG�FKDUDFWHULVWLFV�RI�DQ\
GLVFKDUJH�

�J��$Q\�RWKHU�LQIRUPDWLRQ�WKH�'HSDUWPHQW�GHWHUPLQHV�LV�QHFHVVDU\�IRU�HYDOXDWLRQ�RI�WKH�LPSDFW�RI�WKH�DFWLYLW\�RQ�ZDWHU�TXDOLW\�
7KLV�PD\�LQFOXGH�TXDQWLWDWLYH�DQDO\VLV�WR�GHPRQVWUDWH�WKDW�WKH�SURSRVHG�DFWLYLW\�PD\�QRW�YLRODWH�6WDWH�ZDWHU�TXDOLW\�VWDQGDUGV�

����'LVFKDUJHV�WR�2XWVWDQGLQJ�1DWLRQDO�5HVRXUFH�:DWHUV��215:��ZLOO�EH�FHUWLÀHG�RQO\�LI�

�D��7KHUH�LV�PLQLPDO�DGYHUVH�HQYLURQPHQWDO�LPSDFW�

�E��7KH�GLVFKDUJHV�ZLOO�QRW�LPSDLU�WKH�ZDWHU�TXDOLW\�QHFHVVDU\�WR�PDLQWDLQ�WKH�H[FHSWLRQDO�ELRORJLFDO�UHVRXUFH�RI�WKH�215:�
DQG

�F��$OO�SUDFWLFDO�DFWLRQV�KDYH�EHHQ�WDNHQ�WR�DYRLG�LPSDFWV�

����%\�DJUHHPHQW�ZLWK�HLWKHU�IHGHUDO�RU�6WDWH�DJHQFLHV�LQ�RUGHU�WR�IDFLOLWDWH�WKH�FHUWLÀFDWLRQ�SURFHVV��WKH�'HSDUWPHQW�PD\�GHYHORS�D
MRLQW�DSSOLFDWLRQ�IRU�D�IHGHUDO�OLFHQVH�RU�SHUPLW�DQG�6WDWH�ZDWHU�TXDOLW\�FHUWLÀFDWLRQ�

&��3XEOLF�1RWLFH�

����7KH�'HSDUWPHQW�VKDOO�SURYLGH�SXEOLF�QRWLFH�RI�HDFK�DSSOLFDWLRQ�IRU�FHUWLÀFDWLRQ�

����7KH�SXEOLF�QRWLFH�VKDOO�

�D��*LYH�D�EULHI�GHVFULSWLRQ�RI�WKH�SURSRVHG�DFWLYLW\�

�E��3URYLGH�LQVWUXFWLRQV�IRU�VXEPLVVLRQ�RI�ZULWWHQ�FRPPHQWV��DQG

�F��6SHFLI\�WKH�H[SLUDWLRQ�GDWH�IRU�WKH�RSSRUWXQLW\�WR�FRPPHQW�

����7KH�SXEOLF�QRWLFH�PD\�EH�JLYHQ�E\�

�D��-RLQW�QRWLFH�ZLWK�WKH�IHGHUDO�SHUPLWWLQJ�DJHQF\�
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�E��-RLQW�QRWLFH�ZLWK�RWKHU�6WDWH�DJHQFLHV��RU

�F��6HOHFWHG�PDLOLQJV�WR�6WDWH��FRXQW\��RU�PXQLFLSDO�DXWKRULWLHV�DQG�RWKHU�SDUWLHV�NQRZQ�WR�EH�LQWHUHVWHG�LQ�WKH�PDWWHU�

'��'HWHUPLQDWLRQ�RI�1HHG�IRU�3XEOLF�+HDULQJ��7KH�'HSDUWPHQW�PD\�KROG�D�SXEOLF�KHDULQJ�EHIRUH�LVVXLQJ�DQ\�ZDWHU�TXDOLW\
FHUWLÀFDWLRQ�LI�

����7KH�'HSDUWPHQW�GHWHUPLQHV�WKH�DFWLYLW\�UHTXLULQJ�FHUWLÀFDWLRQ�LV�RI�EURDG��JHQHUDO�LQWHUHVW��RU

����7KH�DSSOLFDWLRQ�IRU�FHUWLÀFDWLRQ�JHQHUDWHG�VXEVWDQWLDO�SXEOLF�LQWHUHVW�DV�LQGLFDWHG�E\�ZULWWHQ�FRPPHQWV�FRQFHUQLQJ�ZDWHU
TXDOLW\�LVVXHV�

(��,VVXDQFH�RI�&HUWLÀFDWLRQ�

����&HUWLÀFDWLRQ�,VVXDQFH��,I�WKH�'HSDUWPHQW�GHWHUPLQHV�WKH�SURSRVHG�DFWLYLWLHV�ZLOO�QRW�FDXVH�D�YLRODWLRQ�RI�DSSOLFDEOH�6WDWH�ZDWHU
TXDOLW\�VWDQGDUGV��WKH�'HSDUWPHQW�VKDOO�LVVXH�WKH�ZDWHU�TXDOLW\�FHUWLÀFDWLRQ�

����$SSOLFDQW�5HVSRQVLELOLWLHV�

�D��,VVXDQFH�RI�ZDWHU�TXDOLW\�FHUWLÀFDWLRQ�GRHV�QRW�UHOLHYH�WKH�DSSOLFDQW�RI�KLV�UHVSRQVLELOLW\�WR�FRPSO\�DW�DOO�WLPHV�ZLWK�IHGHUDO
DQG�6WDWH�ODZ�

�E��7KH�DSSOLFDQW�VKDOO�

�L��2EWDLQ�WKH�6WDWH�ZDWHU�TXDOLW\�FHUWLÀFDWLRQ�EHIRUH�WKH�FRQGXFW�RI�DQ\�DFWLYLW\�UHTXLULQJ�WKH�IHGHUDO�SHUPLW�

�LL��&RPSO\�ZLWK�DOO�FRQGLWLRQV�RI�WKH�6WDWH�ZDWHU�TXDOLW\�FHUWLÀFDWLRQ�WR�DVVXUH�DFKLHYHPHQW�RI�6WDWH�ZDWHU�TXDOLW\�VWDQGDUGV�

����(PHUJHQF\�3URFHGXUHV��7KH�'HSDUWPHQW�

�D��0D\�LVVXH�DQ�HPHUJHQF\�ZDWHU�TXDOLW\�FHUWLÀFDWLRQ�LQ�WKRVH�FDVHV�ZKHQ�WKH�'HSDUWPHQW�GHWHUPLQHV�WKDW�DQ�XQDFFHSWDEOH
WKUHDW�WR�KXPDQ�OLIH��ZDWHU�TXDOLW\��RU�DTXDWLF�UHVRXUFHV�PD\�RFFXU�RU�LQ�WKRVH�FDVHV�ZKHQ�D�VHYHUH�ORVV�RI�SURSHUW\�PD\�UHVXOW�EHIRUH�D
FHUWLÀFDWLRQ�FDQ�EH�LVVXHG�LQ�DFFRUGDQFH�ZLWK�SURFHGXUHV�VSHFLÀHG�LQ��&�RI�WKLV�UHJXODWLRQ�

�E��6KDOO�LVVXH�D�QRWLFH�VWDWLQJ�LWV�DFWLRQ�DQG�WKH�UHDVRQV�IRU�WKH�DFWLRQ�LQ�DFFRUGDQFH�ZLWK�WKH�UHTXLUHPHQWV�RI��&�RI�WKLV
UHJXODWLRQ��QRW�ODWHU�WKDQ����GD\V�IROORZLQJ�WKH�LVVXDQFH�RI�WKH�HPHUJHQF\�FHUWLÀFDWLRQ�

�F��6KDOO�LQFRUSRUDWH�LQ�WKH�HPHUJHQF\�FHUWLÀFDWLRQ�DOO�VWDQGDUGV�DQG�FULWHULD�QRUPDOO\�DSSOLHG�WR�WKH�VSHFLÀF�W\SH�RI�SURMHFW
DXWKRUL]HG�E\�WKH�HPHUJHQF\�FHUWLÀFDWLRQ�

)��3URFHGXUHV�IRU�3XEOLF�+HDULQJ�

����1RWLFH�RI�3XEOLF�+HDULQJ��7KH�QRWLFH�RI�SXEOLF�KHDULQJ�VKDOO�

�D��,QFOXGH�D�EULHI�GHVFULSWLRQ�RI�WKH�SURMHFW�

�E��,QFOXGH�LQIRUPDWLRQ�FRQFHUQLQJ�WKH�GDWH��WLPH��DQG�ORFDWLRQ�RI�WKH�SXEOLF�KHDULQJ�

�F��,QFOXGH�D�EULHI�GHVFULSWLRQ�RI�WKH�QDWXUH�RI�WKH�ZULWWHQ�FRPPHQWV�UHFHLYHG��DQG

�G��%H�SXEOLVKHG�LQ�WKH�0DU\ODQG�5HJLVWHU�DW�OHDVW����GD\V�EHIRUH�WKH�KHDULQJ�

����3XEOLF�+HDULQJ�

�D��$Q�LQWHUHVWHG�SHUVRQ�VKDOO�EH�JLYHQ�DQ�RSSRUWXQLW\�WR�SUHVHQW�HYLGHQFH�IRU�RU�DJDLQVW�WKH�JUDQWLQJ�RI�ZDWHU�TXDOLW\
FHUWLÀFDWLRQ�DW�WKH�SXEOLF�KHDULQJ�

�E��:ULWWHQ�FRPPHQWV�VKDOO�EH�UHFHLYHG�E\�WKH�'HSDUWPHQW�E\�WKH�GDWH�RI�WKH�SXEOLF�KHDULQJ��XQOHVV�WKH�FRPPHQW�SHULRG�LV
VSHFLÀFDOO\�H[WHQGHG�DW�WKH�KHDULQJ�

����)LQDO�'HWHUPLQDWLRQ��$IWHU�WKH�FORVLQJ�GDWH�IRU�UHFHLSW�RI�ZULWWHQ�FRPPHQWV�DQG�DIWHU�DQ\�SXEOLF�KHDULQJ�WKH�'HSDUWPHQW�VKDOO�

�D��&RQVLGHU�WKH�WHVWLPRQ\�DQG�RWKHU�LQIRUPDWLRQ�SUHVHQWHG�

�E��3UHSDUH�D�ZULWWHQ�GHFLVLRQ��DQG

�F��3XEOLVK�WKH�GHFLVLRQ�LQ�WKH�0DU\ODQG�5HJLVWHU�
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����$SSHDO�RI�)LQDO�'HFLVLRQ�

�D��$�SHUVRQ�DJJULHYHG�E\�WKH�'HSDUWPHQW
V�GHFLVLRQ�FRQFHUQLQJ�D�ZDWHU�TXDOLW\�FHUWLÀFDWLRQ�PD\�DSSHDO�WKH�GHFLVLRQ�RI�WKH
'HSDUWPHQW��7KH�DSSHDO�VKDOO�

�L��%H�ÀOHG�ZLWKLQ����GD\V�RI�WKH�SXEOLFDWLRQ�RI�WKH�ÀQDO�GHFLVLRQ�ZLWK�WKH�KHDULQJ�RIÀFH��DQG

�LL��6SHFLI\��LQ�ZULWLQJ��WKH�UHDVRQ�ZK\�WKH�ÀQDO�GHWHUPLQDWLRQ�VKRXOG�EH�UHFRQVLGHUHG�

�E��$�IXUWKHU�DSSHDO�VKDOO�EH�LQ�DFFRUGDQFH�ZLWK�WKH�DSSOLFDEOH�SURYLVLRQV�RI�6WDWH�*RYHUQPHQW�$UWLFOH����������HW�VHT��
$QQRWDWHG�&RGH�RI�0DU\ODQG�

*��*HQHUDO�&HUWLÀFDWLRQ�

����7KH�'HSDUWPHQW�PD\�LVVXH�D�JHQHUDO�ZDWHU�TXDOLW\�FHUWLÀFDWLRQ�IRU�D�FODVV�RI�DFWLYLWLHV�UHTXLULQJ�DQ\�IHGHUDO�OLFHQVH�RU�SHUPLW�

����$�JHQHUDO�FHUWLÀFDWLRQ�VKDOO�DXWKRUL]H�DOO�DFWLYLWLHV�WKDW�PHHW�WKH�FODVV�GHVFULSWLRQ�

����,Q�XQLTXH�FLUFXPVWDQFHV�QRW�FRQVLGHUHG�LQ�WKH�LVVXDQFH�RI�WKH�JHQHUDO�FHUWLÀFDWLRQ��WKH�'HSDUWPHQW�PD\�UHTXLUH�LVVXDQFH�RI�DQ
LQGLYLGXDO�ZDWHU�TXDOLW\�FHUWLÀFDWLRQ�IRU�DQ�DFWLYLW\�WKDW�FRXOG�EH�UHJXODWHG�XQGHU�D�JHQHUDO�FHUWLÀFDWLRQ�

+��*HQHUDO�&HUWLÀFDWLRQ�,VVXDQFH�DQG�5HQHZDO�

����,I�WKH�'HSDUWPHQW�GHWHUPLQHV�WR�DGRSW�D�JHQHUDO�FHUWLÀFDWLRQ�IRU�D�VSHFLÀF�FODVV�RI�DFWLYLWLHV��WKH�'HSDUWPHQW�VKDOO�SUHSDUH�D
IDFW�VKHHW�

�D��'HVFULELQJ�WKH�FODVV�RI�DFWLYLWLHV�WR�EH�LQFOXGHG��DQG

�E��2XWOLQLQJ�WKH�SURSRVHG�FRQGLWLRQV�DQG�OLPLWDWLRQV�RI�WKH�JHQHUDO�FHUWLÀFDWLRQ�

����1RWLFH�RI�,QWHQW�WR�$GRSW�*HQHUDO�&HUWLÀFDWLRQ�

�D��7KH�'HSDUWPHQW�VKDOO�SUHSDUH�D�SXEOLF�QRWLFH�ZKLFK�LQFOXGHV�

�L��$�EULHI�GHVFULSWLRQ�RI�WKH�JHQHUDO�DQG�VSHFLDO�FRQGLWLRQV�ZKLFK�DUH�SURSRVHG�WR�EH�LQFOXGHG�LQ�WKH�JHQHUDO�FHUWLÀFDWLRQ�

�LL��3URYLVLRQV�IRU�H[DPLQDWLRQ�E\�LQWHUHVWHG�SDUWLHV�RI�WKH�GUDIW�SHUPLW�DQG�RWKHU�LQIRUPDWLRQ�UHODWHG�WR�WKH�SUHOLPLQDU\
GHWHUPLQDWLRQ�PDGH�E\�WKH�'HSDUWPHQW�

�LLL��$�UHTXHVW�IRU�ZULWWHQ�FRPPHQWV�FRQFHUQLQJ�WKH�JHQHUDO�SHUPLW�DQG�D�VWDWHPHQW�WKDW�D�SXEOLF�KHDULQJ�PD\�EH�KHOG�LI
VLJQLÀFDQW�ZULWWHQ�SXEOLF�FRPPHQW�FRQFHUQLQJ�WKH�DSSOLFDWLRQ�LV�UHFHLYHG�E\�WKH�'HSDUWPHQW�

�LY��,QVWUXFWLRQV�IRU�VXEPLVVLRQ�RI�ZULWWHQ�FRPPHQWV�

�Y��7KH�GHDGOLQH�VSHFLÀHG�IRU�WKH�VXEPLVVLRQ�RI�ZULWWHQ�FRPPHQWV��7KH�GHDGOLQH�VKDOO�EH�DW�OHDVW����GD\V�IURP�WKH�GDWH�RI
SXEOLFDWLRQ�RI�QRWLFH�LQ�WKH�0DU\ODQG�5HJLVWHU�

�E��7KH�'HSDUWPHQW�VKDOO�SXEOLVK�WKH�QRWLFH�LQ�WKH�0DU\ODQG�5HJLVWHU��$�FRS\�RI�WKH�QRWLFH�VKDOO�EH�VHQW�WR�

�L��/RFDO�KHDOWK�RIÀFHUV�

�LL��2WKHU�LQWHUHVWHG�6WDWH�DQG�ORFDO�DJHQFLHV��DQG

�LLL��$Q\�SHUVRQ�UHTXHVWLQJ�WR�EH�QRWLÀHG�

����3XEOLF�+HDULQJV�

�D��$�SXEOLF�KHDULQJ�VKDOO�EH�KHOG�DQG�D�QRWLFH�RI�WKH�SXEOLF�KHDULQJ�VKDOO�EH�SUHSDUHG�DQG�GLVWULEXWHG�LI�

�L��7KHUH�LV�VLJQLÀFDQW�SXEOLF�FRPPHQW�FRQFHUQLQJ�WKH�WHQWDWLYH�GHWHUPLQDWLRQ�WR�LVVXH�D�JHQHUDO�FHUWLÀFDWLRQ��RU

�LL��7KH�'HSDUWPHQW�GHWHUPLQHV�WKDW�D�SXEOLF�KHDULQJ�LV�QHFHVVDU\�

�E��7KH�QRWLFH�RI�SXEOLF�KHDULQJ�VKDOO�EH�SUHSDUHG�DQG�SXEOLVKHG�LQ�DFFRUGDQFH�ZLWK��)�RI�WKLV�UHJXODWLRQ�

�F��7KH�SXEOLF�KHDULQJ�VKDOO�EH�FRQGXFWHG�LQ�DFFRUGDQFH�ZLWK�WKH�SURFHGXUH�RXWOLQHG�LQ��)�RI�WKLV�UHJXODWLRQ�
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��������������30 ZZZ�GVG�VWDWH�PG�XV�FRPDU�FRPDUKWPO����������������KWP

ZZZ�GVG�VWDWH�PG�XV�FRPDU�FRPDUKWPO����������������KWP ���

����$SSHDO�RI�)LQDO�'HFLVLRQ��$�SHUVRQ�DJJULHYHG�E\�WKH�'HSDUWPHQW
V�GHFLVLRQ�FRQFHUQLQJ�D�JHQHUDO�ZDWHU�TXDOLW\�FHUWLÀFDWLRQ
PD\�DSSHDO�WKH�GHFLVLRQ�RI�WKH�'HSDUWPHQW��7KH�DSSHDO�VKDOO�EH�LQ�DFFRUGDQFH�ZLWK��)����RI�WKLV�UHJXODWLRQ�

,��$SSOLFDQW
V�5HVSRQVLELOLW\��*HQHUDO�FHUWLÀFDWLRQ�RI�DQ\�DFWLYLW\�GRHV�QRW�UHOLHYH�WKH�DSSOLFDQW�RI�KLV�UHVSRQVLELOLW\�WR�FRPSO\�DW�DOO
WLPHV�ZLWK�IHGHUDO�DQG�6WDWH�ODZV�
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