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INTEREST OF AMICI CURIAE

Amici are professors of tort law, environmental law, consumer protection law,
and related areas of law at institutions across the United States. Amici have extensive
experience studying and teaching the doctrines implicated by this case, and they
share interests as scholars and educators in the proper application and development
of those doctrines. This brief applies settled doctrine to untangle and resolve the
legal questions posed by this appeal.

Amici submit this brief solely on their own behalf, not as representatives of
their universities. The names of Amici are listed in Appendix A, with institutional

affiliations provided solely for purposes of identification.

SUMMARY OF ARGUMENT

On September 10, 2020, the State of Delaware filed its complaint in this case
compiling substantial documentation by researchers that Defendants engaged in a
systematic, long-standing deceptive marketing campaign designed to hide the
catastrophic dangers of their fossil fuel products from consumers—dangers of which
Defendants were well aware. See Complaint 1 62-210. Delaware alleges that this

conduct violated well-established state tort and statutory laws that state courts

regularly apply.
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Instead of responding to these claims in state court, Defendants removed this
case on the ground that, contrary to Delaware’s well-pleaded complaint, the state’s
claims are not based on deceptive marketing, but rather on
“interstate and international emissions.” Appellants’ Opening Brief (“OB”) 2.
Whether such claims would justify removal is highly questionable in any case, but
it is irrelevant in this one because that is not the cause of action that Delaware
pleaded. Because there is no basis for removing Delaware’s state deceptive
marketing claims, this Court should uphold the district court’s order remanding
Delaware’s case to state court.

Comity requires federal courts to remand improperly removed cases. This is
especially important here, where the plaintiff is a sovereign state alleging state law
claims. Indeed, Defendants’ improper removal has interfered with the Delaware
Attorney General’s efforts to exercise her duty to enforce the protections provided
by long-standing state laws on behalf of Delaware residents.

Failing to remand in this case would upend the civil justice system by allowing
Defendants to be the masters of Delaware’s complaint and compromise the
constitutional balance between state and federal judicial authority that the laws
governing federal removal are designed to maintain. Further, a failure to remand
would deprive state courts of their authority to apply well-established state tort and

statutory laws that provide state residents with a distinctive combination of vital,
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long-standing public health and safety protections in the form of compensation,
deterrence, and public accountability. The existence of such state laws—and a
fortiori state judicial authority to apply them—are an important example of our

federal system of democratic governance at work.

ARGUMENT

l. DEFENDANTS’ SWEEPING REMOVAL THEORIES ARE
BASED ON A SUBSTITUTION OF DELAWARE’S WELL-
PLEADED STATE LAW CLAIMS THAT UPSETS THE BALANCE
OF FEDERAL AND STATE JUDICIAL POWERS EMBODIED IN
FEDERAL REMOVAL DOCTRINE.

A. Delaware’s Claim Is That Defendants Engaged in Deceptive
Acts and Practices in Marketing Fossil Fuels in Violation of Long-
Standing State Tort and Statutory Laws.

In its complaint, Delaware claims that Defendants violated long-standing
Delaware tort law and the Delaware Consumer Fraud Act. Delaware’s factual basis
for these claims is extensive evidence uncovered in recent years that Defendants
engaged in a decades-long, coordinated disinformation campaign designed not just
to maintain, but to increase, demand for their products by sowing doubt about the
science establishing their catastrophic dangers. More specifically, Delaware
presents two timelines alongside each other to striking effect.

First, the Complaint sets forth extensive documentary evidence that

Defendants became increasingly aware that their products were contributing to the

dangerous breakdown of the planet’s climate system—and increasingly eager to

3
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deceive consumers about this fact. In the 1950s, the companies began putting
significant funding into research on the changes in the climate system that would be
caused by continued fossil fuel combustion and on the consequences for people and
the planet. Complaint § 62. The industry’s research continued, and, by the mid- to
late 1970s, researchers were informing the industry that it was necessary to
immediately begin transitioning from fossil fuels to carbon-free energy sources in
order to avert planetary catastrophe. As one of Exxon’s scientists put it in a 1981
internal memorandum to company executives: “[I]t is distinctly possible that
[continued CO, emissions from fossil fuel products] will produce effects which will
indeed be catastrophic (at least for a substantial fraction of the world’s population).”
Id. 1 85. In response, instead of taking measures to change their business activities
to mitigate their consequences, Defendants accelerated those activities, protected
their infrastructure from the climate impacts that they knew were coming, and
mounted a concerted disinformation campaign designed to obscure the grave threat
presented by the use of fossil fuel products to human health and safety and to
maintain and grow their command of the market.

Second, another “acceleration” took place alongside the increase in
Defendants” awareness of the dangers of their products and their deceptive
marketing in response: namely, “[t]he substantial majority of all anthropogenic

greenhouse gas emissions in history has occurred since the 1950s,” the vast majority
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of which are from fossil fuel combustion. 1d. § 6. Further, over this period, the rate
of fossil fuel greenhouse gas emissions has increased. 1d.

In this case, Delaware chose to exercise its right both to invoke its own long-
standing state tort and statutory laws, which are well-suited to the alleged wrongful
conduct of deceptive marketing, and to file its claims in its state court, which has
experience regularly applying those laws. For decades, Delaware and other state
courts have applied their state laws to provide remedies for harms to health and
safety caused by profit-driven deception in marketing. See Karen C. Sokol, Seeking
(Some) Climate Justice in State Tort Law, 83 Wash. L. Rev. 1383, 1434 (2020); cf.
Hillsborough Cty. v. Automated Med. Labys, Inc., 471 U.S. 707, 719 (1985)
(“[A]s we have stated, the regulation of health and safety matters is primarily, and
historically, a matter of local concern.”).

State tort law has long been an important mechanism in this country for
holding private actors legally and financially responsible for misconduct. It has
become particularly important since the mid-20th century, as corporations amassed
both economic and political power and significant control over information thanks
to sophisticated and often deceptive marketing campaigns. See, e.g., In re Asbestos
Litig. (Mergenthaler), 542 A.2d 1205, 1208 (Del. Super. 1986) (“The law is clear
that a product, even though ‘virtually faultless in design, material, and workmanship,

may nevertheless be deemed defective where the manufacturer . . . fails to discharge
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a duty to warn’.”) (quoting Wilhelm v. Globe Solvent Co., 373 A.2d 218, 223 (Del.
Super. 1977)); Escola v. Coca-Cola Bottling Co., 150 P.2d 436, 443 (1944) (“The
consumer no longer has means or skill enough to investigate for himself the
soundness of a product, even when it is not contained in a sealed package, and his
erstwhile vigilance has been lulled by the steady efforts of manufacturers to build up
confidence by advertising and marketing devices . . . .”) (Traynor J., concurring).
Around the same time that state courts began drawing on existing state tort law
principles to provide relief to those injured by deceptive marketing, state
legislatures, including that of Delaware, enacted consumer protection statutes
Imposing civil penalties for deceptive marketing. See Grand Ventures, Inc. v.
Whaley, 632 A.2d 63, 65 (Del. 1993) (“In 1965, the Delaware General Assembly . . .
desiring to protect the interests of consumers and businesses, passed . . . the
Consumer Fraud Act . .. ”). Underlying both types of law is Delaware’s and other
states’ recognition that deceptive marketing presents significant health and safety
threats, and thus that it is imperative that they provide their residents with
protections.

The state tort and statutory laws invoked by Delaware in this case provide the
Attorney General with a distinctive combination of protections that are particularly
well-suited to holding businesses that engage in deceptive marketing accountable to

those whom they have thereby harmed. “The basic policies underlying the field
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of torts is deterrence of tortious conduct and compensation of a victim.” Judge
Trucking Co. v. Cooper, No. 92C-03-041, 1994 WL 164519, at *5 (Del. Super. Apr.
14, 1994). Similarly, the Delaware Consumer Fraud Act is “intended to redress
wrongs between a business and its customers.” Grand Ventures, 632 A.2d at 65; see
also id. at 70 (“[T]he Consumer Fraud Act provides remedies for violations of the
‘vertical’ relationship between a buyer (the consumer) and a producer or seller.
Damages are the traditional remedy.”). By requiring profit-driven actors to pay
damages and civil penalties, state tort and consumer statutory laws not only provide
some relief to the injured in the form of compensation, but also force defendants to
internalize some of the costs of their wrongful business practices and to thereby deter
the harmful behavior. See Eduardo M. Pefalver, Acts of God or Toxic Torts—
Applying Tort Principles to the Problem of Climate Change, 38 Nat. Res. J. 563,
572-74 (1998); see also 6 Del. C. § 2512 (“It is the intent of the General Assembly
that [unfair or deceptive merchandising] practices be swiftly stopped . . .”).

This synergistic dual function of tort law and consumer protection statutes is
particularly valuable in cases, such as this one, where manufacturers have used
deception to increase sales of products that expose individuals, communities, and
their environment to catastrophic risks. As Delaware alleges: “Defendants’ efforts

between 1965 and the present to deceive about the consequences of the normal use
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of their fossil fuel products . . . unduly inflated the market for fossil fuel products.”
Complaint { 58.

In contrast to state courts, federal courts have never recognized a common law
claim based on deceptive marketing. See Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78
(1938) (“There is no federal general common law. Congress has no power to declare
substantive rules of common law applicable in a state . . . . And no clause in the
Constitution purports to confer such a power upon the federal courts.”). This is
because there is no need for a federal rule of decision on deceptive marketing to
“protect uniquely federal interests.” Texas Indus., Inc. v. Radcliff Materials, Inc.,
451 U.S. 630, 641 (1981) (“[A]bsent some congressional authorization to formulate
substantive rules of decision, federal common law exists only in such narrow areas
as those concerned with the rights and obligations of the United States, interstate and
international disputes implicating the conflicting rights of States or our relations with
foreign nations, and admiralty cases.”). The federal government has never directed
Defendants to deceive consumers or granted them leases for that purpose.
Department of Energy Secretary Jennifer Granholm did not call on fossil fuel
companies to engage in a disinformation campaign in response to the Ukraine crisis.
See OB at n. 9 and accompanying text. Thus, Defendants would be hard-pressed to

argue that Delaware’s deceptive marketing claims should be heard in federal court.
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And Defendants do not attempt to do so. Instead, they maintain that,
notwithstanding that well over half of Delaware’s complaint is devoted to detailing
allegations of deceptive marketing, Delaware’s state tort and statutory claims based
on those allegations are not in fact what they are on the face of its complaint. Rather,
Defendants maintain that all of Delaware’s claims must be understood as based on
greenhouse gas emissions. OB at 13-14. Although such a reverse engineering of
Delaware’s claims may be convenient for Defendants, that is not how federal
removal, which is designed to preserve the balance of federal and state judicial
authority in our federal system of governance, works. That is the point of the well-
pleaded complaint rule: “[T]he plaintiff is the master of the claim; [they] may avoid
federal jurisdiction by exclusive reliance on state law.” Caterpillar Inc. v. Williams,

482 U.S. 386, 392 (1987).

B. Defendants Cannot Justify Removal Based on a
Misrepresentation of Delaware’s Claims That Erases the Alleged
Violation of Deceptive Marketing.

The premise underlying each of Defendants’ removal arguments is that
Delaware’s claims are not actually based on the alleged unlawful conduct of
deception, but rather are “based on interstate and international sources of pollution.”
OB at 2. Defendants maintain that they are entitled to erase Delaware’s clearly stated
basis of its claims because Delaware “seek[s] redress for harms allegedly caused by

transboundary emissions.” OB at 12-14. However, Delaware clearly alleges in its
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complaint that it seeks redress for harms caused by Defendants’ deceptive

marketing:

[Defendants’] failures to warn of the threats their fossil fuel
products posed to the world’s climate; their wrongful promotion
of their fossil fuel products and concealment of known hazards
associated with use of those products; their public deception
campaigns designed to obscure the connection between their
products and global warming and its environmental, physical,
social, and economic consequences; is a direct and proximate
cause that brought about or helped bring about [Delaware’s
climate-crisis related injuries].
Complaint § 226.

Using a deceptive marketing campaign to profit by flooding the market with
highly dangerous products is a grave public health and safety threat. For the first
time, the Intergovernmental Panel on Climate Change (IPCC) highlighted this fact
in the context of climate deception in a chapter on the impacts of the climate crisis
in North America in its most recent assessment report: “VVested economic and
political interests have organized and financed misinformation and ‘contrarian’
climate change communication” that “undermines climate science and disregards
risk and urgency.” Jeffrey A. Hicke et al., North America, in Climate Change 2022:
Impacts, Adaptation, and Vulnerability 14-1, 14-3, 14-14 (Hans-O. Portner et al.

eds., 2022).! Noting that such propagation of misinformation is particularly

! The IPPC’s report is available at https://www.ipcc.ch/assessment-report/aré/. The IPCC further noted: “In the US,
the oil industry has underpinned emergence of climate scepticism and its spread abroad.” Navroz K. Dubash &

10
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prevalent in the United States, the IPCC cites multiple social science studies finding
that this misinformation has resulted in “public misperception of climate risks.” Id.
at 14-3.

Defendants nevertheless insist that even if Delaware’s “claims are
characterized as focusing on . . . deceptive marketing,” that “is irrelevant because
Plaintiff’s alleged injuries all stem from interstate and international emissions, and
thus must be governed by federal law.” OB at 20. Use of fossil fuel products
certainly results in greenhouse emissions that have caused myriad harms, including
those for which Delaware seeks redress in this case. See Complaint { 226-231.
Indeed, in the same IPCC chapter discussed above, the authors detail myriad climate
“loss and damages” such as those for which Delaware seeks recovery. See Hicke et
al., supra, 14-1-14-94. But that does not justify Defendants’ deeming the allegations
of deceptive marketing that are the clearly stated basis of all Delaware’s claims
“irrelevant.”  To the contrary, deceptive marketing is central to all Delaware’s
claims because the danger of deceptive marketing is that consumers will use
dangerous products because they misperceive the risks those products present. As
Delaware states in its Complaint:

As in the case of cigarettes, history demonstrates that when

consumers are made aware of the harmful effects or qualities
of the products they purchase, they often choose not to

Catherine Mitchell, National and Sub-national Policies and Institutions, in Climate Change 2022: Mitigation of
Climate Change § 13.4.1 (Jim Skea et al. eds., 2022).

11
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purchase them, to reduce their purchases, or to make different
purchasing decisions. This phenomenon holds especially true
when products have been shown to harm public health or the
environment. For example, increased consumer awareness of
the role of pesticides in harming human health, worker health,
and the environment has spurred a growing market for food
grown organically and without the use of pesticides. With
access to information about how their food is grown,
consumers have demanded healthier choices, and the market
has responded.

Complaint 1 264.

In other words, deceptive marketing can present a public health and safety
threat because it is often deployed in order to sell products presenting risks that, if
known, would likely lead consumers to demand safer alternatives. Indeed, deception
in marketing is key to continuing to profit from the purchase and use of products,
such as fossil fuel products, that present catastrophic risks to human life and well-
being. And protecting public health and safety is one of the main purposes of the
sort of state tort and statutory laws that Delaware invokes in this case. See
MacPherson v. Buick Motor Co., 217 N.Y. 382, 390 (1916) (“We have put aside the
notion that the duty to safeguard life and limb . . . grows out of contract and nothing
else. We have put the source of the obligation where it ought to be. We have put its
source in [tort] law.”); cf. Young v. Joyce, 351 A.2d 857, 859 (Del. 1975) (noting
that the Delaware Consumer Fraud Act’s “primary purpose is to protect the
consumer and accordingly is to be liberally construed). Plaintiffs have regularly

invoked state tort laws and consumer protections statutes to address deceptive

12
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marketing of consumer products. See e.g., Altria Grp., Inc. v. Good, 555 U.S. 70, 84
(2008) (cigarettes); Bates v. Dow Agrosciences LLC, 544 U.S. 431, 435, 444 (2005)
(pesticides); In re MTBE Prod. Liab. Litig.,, 725 F.3d 65, 104 (2d Cir. 2013)
(MTBE); San Francisco v. Purdue Pharma L.P., 491 F. Supp. 3d 610, 665-66 (N.D.
Cal. 2020) (opioids); In re Ford Fusion & C-Max Fuel Econ. Litig., No. 13- MD-
2450 KMK, 2015 WL 7018369, at *28 (S.D.N.Y. Nov. 12, 2015) (vehicles);
Beavers-Gabriel v. Medtronic, Inc., No. CIV. 13-00686 JMS, 2015 WL 143944, at
*4-6 (D. Haw. Jan. 9, 2015) (medical device).

Like cancer and other debilitating diseases are caused by the use of tobacco
products, climate-crisis related injuries—such as sea level rise, deadly heat waves
and storms, and water and food insecurity—are caused by the use of fossil fuel
products. That is why these products are dangerous, and thus the provision of
truthful information of their risks by manufacturers so vital. It would be impossible
for Delaware to explain the deceptive nature of Defendants’ marketing campaign
and its connection to the injuries that Delaware alleges that it has suffered without
discussing the dangerous climate-disrupting emissions that result from the use of
fossil fuel products. But that does not somehow transform Delaware’s deceptive
marketing claims into ones based on tortious emissions. As the Fourth Circuit stated
in Baltimore v. BP: “Although th[e] story [of fossil fuel emissions and production]

IS necessary to establish the avenue of Baltimore’s climate-change-related injuries,

13
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it is not the source of tort liability.” No. 19-1644, 2022 WL 1039685, at *32 (4th
Cir. Apr. 7, 2022).

Defendants’ argument can thus only be made sense of if it is understood as
relying on the unstated assumption that Delaware cannot prove that Defendants’
deceptive marketing caused its injuries. However, whether Delaware can establish
that requisite causal connection is irrelevant for purposes of federal removal. A
removal petition is neither a motion to dismiss nor a motion for summary judgment;
it can address only jurisdictional issues. Delaware and other state courts are the ones
with the authority to address the element of causation and other such questions of
state law. See, e.g., Duphily v. Del. Elec. Co-op., Inc., 662 A.2d 821, 828 (Del.
1995) (emphasizing that “[a] finding of negligence by the defendant, standing alone,
will not sustain an action for damages unless it is also shown to be a proximate cause
of plaintiff’s injury” and explicating “Delaware courts’ time-honored definition of
proximate cause”); see also People v. ConAgra Grocery Prod. Co., 17 Cal. App. 5th
51, 101-108 (2017) (undertaking careful analysis of defendants’ multiple challenges
to the trial court’s finding that the plaintiffs had established the causation element of
their public nuisance claim based on defendants’ deceptive marketing of lead paint).

In short, Defendants cannot contest causality in federal court. As the Supreme
Court has emphasized: “Due regard for the rightful independence of state

governments, which should actuate federal courts, requires that they scrupulously

14
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confine their own jurisdiction to the precise limits which the statute has defined.”
Healy v. Ratta, 292 U.S. 263, 270 (1934); see also, e.g., Shamrock Oil & Gas Corp.
v. Sheets, 313 U.S. 100, 108-09 (1941) (“[T]he policy of the successive acts of
Congress regulating the jurisdiction of federal courts is one calling for the strict
construction of such legislation. The power reserved to the states under the
Constitution to provide for the determination of controversies in their courts, may
be restricted only by the action of Congress in conformity to the Judiciary Articles
of the Constitution.”).

Perhaps the most glaring problem with Defendants’ logic in support of
removal is their attempt to erase the “deceptive marketing” heart of Delaware’s
claims using thinly veiled causation arguments that can be resolved only under state
laws. It is not, however, the only glaring logical flaw. The other, related problem is
that Defendants’ primary removal arguments are based on the premise that the

governing law is a federal common law claim that no longer exists.

15
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Il. DEFENDANTS’ PRIMARY REMOVAL ARGUMENT IS BASED ON
THE FLAWED LOGIC THAT A NON-EXISTENT FEDERAL
COMMON LAW CLAIM GOVERNS.?

Defendants’ primary removal argument® is that there is federal-question
jurisdiction under 28 U.S.C. § 1331 because federal common law “necessarily and
exclusively governs.” OB at 13. However, Defendants do not cite one federal
common law case involving deceptive marketing in support of this sweeping claim.
Nor could they, as the Supreme Court has never recognized such a claim. Rather,
Defendants rely on their reframing of Delaware’s claims as based on “transboundary
emissions” to maintain that federal common law of nuisance governs. In addition to
the fact that Defendants impermissibly seek removal based on a misrepresentation
of Delaware’s claims as discussed above in Part |, Defendants’ argument is

inconsistent with Supreme Court caselaw addressing federal common law and its

role in the U.S. constitutional system.

2 Defendants’ arguments for federal jurisdiction under 28 U.S.C. § 1442(a)(1) (federal officer) and 43 U.S.C.
8§ 1349(b)(1) (Outer Continental Shelf Lands Act) are not directly addressed in this brief because they are fully
addressed by the parties. However, the concerns expressed herein about Defendants’ expansive theories of removal
are equally applicable to these two theories of removal.

3 In oral arguments before a panel of the U.S. Court of Appeals for the Fourth Circuit on remand from the Supreme
Court in BP v. Baltimore, 141 S. Ct. 1532 (2021), attorney for Defendants Kannon Shanmugam told the panel that
they were “relying primarily on federal common law” in support of removal. Oral Argument at 9:57, Baltimore v. BP
(N0.19-1644), https://www.cad.uscourts.gov/OAarchive/mp3/19-1644-20220125.mp3. This priority is also reflected
in the structure and content of the Defendants’ Opening Brief in this case.
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A. Defendants’ “Federal Common Law” Removal Arguments
Cannot Be Reconciled with American Electric Power v.
Connecticut.

For two related reasons, Defendants’ federal-common-law argument conflicts
with the Supreme Court opinion that Defendants rely most heavily on: American
Electric Power v. Connecticut, 564 U.S. 410 (2011).

First, in American Electric Power, the Supreme Court held that federal
common law claims based on greenhouse gas pollution are no longer available
because they were displaced by the Clean Air Act. 564 U.S. at 424. Defendants are
thus making the nonsensical argument that a non-existent federal common law claim
“necessarily and exclusively governs” this case. See Baltimore, 2022 WL 1039685,
at *10 (“Essentially, Defendants believe that removal is proper based on federal
common law even when the federal common law claim has been deemed displaced,
extinguished, and rendered null by the Supreme Court. We believe that position
defies logic.”)

Second, the Supreme Court’s reasoning in American Electric Power makes
clear that Defendants’ argument is not viable given the Court’s holding that federal
common law based on greenhouse gas emissions was displaced. In contrast to
Delaware, the plaintiffs in American Electric Power had brought both federal

common law and state common law claims, and they filed them in federal court.

Importantly, after stating its holding that the federal common law claim was
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displaced by the Clean Air Act, the Court made clear that the plaintiffs’ state
common law claims could proceed. See 564 U.S. at 429. “[L]eav[ing] the matter
open for consideration on remand,” the Court stated that the appropriate question
regarding any impact of federal law on the state common law claims was one of
preemption by federal statute: “In light of our holding that the Clean Air Act
displaces federal common law, the availability vel non of a state lawsuit
depends, inter alia, on the preemptive effect of the federal Act.” Id.

Thus, even assuming arguendo that Defendants’ substitution of Delaware’s
deceptive marketing claims with one based on tortious emissions were acceptable,
the American Electric Power Court’s conclusion makes clear that remand would still
be proper in this case. Delaware and other state courts are perfectly capable of
addressing the affirmative defense of federal preemption. See El Paso Nat. Gas Co.
v. Neztsosie, 526 U.S. 473, 487 n. 7 (1999) (noting that state courts “can and
do decide questions of federal law, and there is no reason to think that questions of
federal preemption are any different™). Further, state courts are not merely capable
of addressing questions of federal preemption, they are entitled to do so when
plaintiffs bring exclusively state law claims in state court. As the Supreme Court
has emphasized: “[S]ince 1887 it has been settled law that a case may not be removed

to federal court on the basis of a federal defense, including the defense of
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preemption.” Franchise Tax Bd. v. Constr. Laborers Vacation Tr., 463 U.S. 1, 14
(1983).

Remand is a fortiori proper for the claims based on deceptive marketing that
Delaware in fact asserts and for which a federal common law claim has never been
recognized. Unlike Defendants’ reasoning, the American Electric Power Court’s
reasoning is not only sound; it is also based on precedent recognizing the highly
limited nature of federal common law and, relatedly, the much greater significance

of state common law in our federal system of governance.

B. Defendants’ “Federal Common Law” Removal Arguments Are in
Tension with State Courts’ Role in the U.S. Federal Constitutional
Structure Recognized in the Supreme Court’s Caselaw on Federal
Common Law.

It is not surprising that the Supreme Court has never recognized a federal
common law claim based on deceptive marketing. After all, unlike the courts of
Delaware as well as those of every other state, federal courts have largely been out
the business of common lawmaking since Erie v. Tompkins, 304 U.S. 64 (1938). In
its cases addressing federal common law since Erie, the Supreme Court has
emphasized the limited nature of federal common law in light of the powers of the
federal judiciary relative to those of the states and of Congress. In Milwaukee v.
Illinois, 451 U.S. 304 (1981), the Court stated: “The enactment of a federal rule in
an area of national concern, and the decision whether to displace state law in doing

so, is generally made not by the federal judiciary, purposefully insulated from
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democratic pressures, but by the people through their elected representatives in
Congress.” Id. at 312-13 (emphasis added). As a result, while state common law is
“routine,” id. at 229, federal common law is “a necessary expedient’” and “an unusual
exercise of lawmaking by federal courts,” id. at 314 (internal quotations omitted).
The American Electric Power Court reaffirmed this constitutional dynamic of state
and federal authority in explaining the difference between displacement of federal
common law by a federal statute, on the one hand, and preemption of state law by a
federal statute, on the other: “Legislative displacement of federal common law does
not require the same sort of evidence of a clear and manifest [congressional] purpose
demanded for preemption of state law.” 564 U.S. at 423 (alteration in original)
(quoting Milwaukee, 451 U.S. at 317).

Importantly, in both Milwaukee and American Electric Power, the Supreme
Court emphasized the necessity of limiting the application of federal common law
in cases filed in federal court. The Court’s concerns with protecting the integrity of
democratic governance in a federal system are heightened in cases, such as this one,
where defendants seek to remove cases from state courts on the ground that the
plaintiffs’ claims are “necessarily govern[ed]” by a federal common claim that no
longer exists and, even when it did pre-American Electric Power, it still represented
“an unusual exercise of lawmaking by federal courts.” Milwaukee v. Illinois, 451

U.S. at 314. In its cases addressing removal issues, the Court has repeatedly
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emphasized that the U.S. federal system empowers state courts to address important
federal issues, including federal defenses. For example, in concluding that state
courts could address issues relating to the Securities and Exchange Act that arose as

defenses in Merrill Lynch, Pierce, Fenner & Smith Inc. v. Manning, the Court stated:

Our decisions . .. reflect a “deeply felt and traditional
reluctance . .. to expand the jurisdiction of federal courts
through a broad reading of jurisdictional statutes.” That
interpretive stance serves, among other things, to keep state-
law actions . . . in state court, and thus to help maintain the
constitutional balance.

578 U.S. 374, 389-90 (2016) (internal citation omitted); see also, e.g., Franchise Tax
Bd., 463 U.S. at 14 (recognizing the well-established rule that federal preemption is

not a basis for removal).

Thus, the Supreme Court has repeatedly emphasized the great import of state
courts’ role in applying their state laws within our federal system of governance in
both its removal cases and in its quite limited post-Erie body of federal common law
cases. This case illustrates the wisdom of the Supreme Court’s recognition of the
significance of state laws and state courts in the U.S. federal constitutional structure,

and the consequent need to strictly adhere to the limits of federal judicial authority.
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CONCLUSION

In the U.S. constitutional structure, states have always played an essential role
in providing their residents with public health and safety protections such as those
provided by the tort and statutory laws that Delaware invokes in this case.
Delaware’s state courts should be permitted to exercise their constitutionally-
protected powers by hearing the Attorney General’s claims that Defendants’ long-
standing deceptive marketing campaign violated state tort and statutory laws that
Delaware courts regularly apply and develop.

For the foregoing reasons, this Court should affirm the District Court’s

remand order.

/s/ Kenneth T. Kristl
Kenneth T. Kristl, Esq. (Pa. Bar 207825)
Environmental & Natural Resources Law Clinic
Widener University Delaware Law School
4601 Concord Pike
Wilmington, DE 19803
(302) 477-2053
ktkristl@widener.edu

Counsel for Amici Legal Scholars
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