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Thurgood Marshall U.S. Courthouse   40 Foley Square, New York, NY 10007 Telephone: 212-857-8500
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________________________________________________________
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MOVING ATTORNEY:___________________________________ OPPOSING ATTORNEY:________________________________________

________________________________________________________  _______________________________________________________________

________________________________________________________ _______________________________________________________________
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Court- Judge/ Agency appealed from: _________________________________________________________________________________________

Please check appropriate boxes:   FOR EMERGENCY MOTIONS, MOTIONS FOR STAYS AND
     INJUCTIONS PENDING APPEAL:

                                                                                                                                                                                                                             

Is oral argument on motion requested?     ___Yes  ___No (requests for oral argument will not necessarily be granted)

Has argument date of appeal been set?         ___ Yes ___No If yes, enter date:_______________________________________________________

Signature of Moving Attorney:

_________________________________ Date:__________________  Service by: ___CM/ECF    ___Other [Attach proof of service]

[name of attorney, with firm, address, phone number and e-mail]

Has this request for relief been made below? ___Yes  ___No   
Has this relief been previously sought in this court? ___Yes  ___No  
Requested return date and explanation of emergency:     ________________   
_____________________________________________________________  
_____________________________________________________________  
_____________________________________________________________  
_____________________________________________________________

Has movant notified opposing counsel (required by Local Rule 27.1):
___Yes   ___No (explain):__________________________   
_______________________________________________
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

 

NATURAL RESOURCES DEFENSE 
COUNCIL, et al., 

Petitioners, 

v. 

U.S. DEPARTMENT OF ENERGY, et al., 

Respondents. 

No. 20-4256 

STATE OF CALIFORNIA, et al., 
Petitioners, 

v. 

U.S. DEPARTMENT OF ENERGY, et al., 
Respondents. 

No. 20-4285 

UNOPPOSED MOTION TO CONTINUE 
ABEYANCE DURING RELATED 

LITIGATION  
The consolidated petitions comprising this litigation seek judicial review 

of a final rule issued by the United States Department of Energy (DOE) 

establishing separate product classes for short-cycle dishwashers and 

excluding such dishwashers from the requirements of federal energy and water 

efficiency standards. Energy Conservation Program for Appliance Standards: 

Establishment of a New Product Class for Residential Dishwashers, 85 Fed. 

Reg. 68,723 (Oct. 30, 2020). DOE subsequently issued a final rule rescinding 

the dishwasher short-cycle product class, which was then itself challenged 
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through a petition in the Fifth Circuit. Therefore, petitioners1 in these 

consolidated cases hereby respectfully request that the Court hold the cases in 

abeyance during the pendency of that litigation in order to preserve the 

petitioners’ capacity to challenge the legal inadequacies of the original 

dishwasher short-cycle product class rule. 

1. On October 30, 2020, DOE issued a final rule entitled “Energy 

Conservation Program for Appliance Standards: Establishment of a new 

Product Class for Residential Dishwashers.” 85 Fed. Reg. 68,723 (Oct. 30, 

2020). 

2. On December 29, 2020, the two petitioner groups filed their 

petitions challenging that final rule. Natural Resources Defense Council, et al. 

v. U.S. Dept. of Energy, et al., 20-4256, Dkt. 1; State of California, et al. v. 

U.S. Dept. of Energy, et al., 20-4285, Dkt. 1.  

3. Pursuant to Executive Order No. 13,990, DOE subsequently 

announced it was reconsidering the validity of the dishwasher short-cycle 

                                         
1 Petitioners in the lead case, Natural Resources Defense Council, et al. v. 

U.S. Dept. of Energy, et al., include Natural Resources Defense Council, Sierra 
Club, Consumer Federation of America, and the Massachusetts Union of Public 
Housing Tenants. Petitioners in the member case, State of California, et al. v. U.S. 
Dept. of Energy, et al., include the States of California, Connecticut, Illinois, 
Maine, Michigan, Minnesota, Nevada, New Jersey, New Mexico, New York, 
Oregon, Vermont, and Washington, the Commonwealth of Massachusetts, the 
District of Columbia, and the City of New York. 
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product class final rule. Dept. of Energy, Review of Actions of the Prior 

Administration (Feb. 19, 2021), https://go.usa.gov/xsDCW; Exec. Order No. 

13,990, 86 Fed. Reg. 7,037 (Jan. 25, 2021). As a result, the parties agreed to 

ask the Court to place the petitions in abeyance in order to allow for DOE’s 

reconsideration of the dishwasher short-cycle product class rule, and the Court 

granted that request. Dkt. 38.2 The Court also consolidated the petitions in the 

same order. Ibid. 

4. On January 19, 2022, DOE issued a final rule rescinding the 

dishwasher short-cycle product class rule. Energy Conservation Program: 

Product Classes for Residential Dishwashers, Residential Clothes Washers, 

and Consumer Clothes Dryers, 87 Fed. Reg. 2,673 (Jan. 19, 2022). 

5. In order to allow for the consideration of potential petitions 

challenging the final rule rescinding the dishwasher short-cycle product class, 

the parties agreed to extend DOE’s deadline to file the administrative record to 

April 20, 2022, and the Court granted the extension. Dkt. 77. 

6. Subsequently, the final rule rescinding the dishwasher short-cycle 

product class energy conservation standards was challenged by a group of 

state attorneys general in a petition filed in the Fifth Circuit on March 17, 

                                         
2 This and all subsequent docket citations refer to the lead case, Natural 

Resources Defense Council, et al. v. U.S. Dept. of Energy, et al., 20-4256.  
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2022. State of Louisiana, et al. v. U.S. Dept. of Energy, et al., 5th Cir. Case 

No. 22-60146 (Mar. 17, 2022). 

7. Given the possibility that the final rule rescinding the dishwasher 

product class is invalidated through that challenge, resulting in the 

reinstatement of the legally deficient short-cycle product class rule which 

petitioners have challenged, petitioners request that the Court extend the 

abeyance in this matter pending the resolution of that challenge in order to 

preserve their challenges to the original dishwasher short-cycle product class 

rule. Landis v. N. Am. Co., 299 U.S. 248, 254 (1936) (“the power to stay 

proceedings is incidental to the power inherent in ever court to control the 

disposition of the causes on its docket with economy of time and effort for 

itself, for counsel, and for litigants”); see, e.g., American Petroleum Inst. v. 

EPA, No. 13-1108 (D.C. Cir. Dec. 10, 2020) (Dkt. No. 1875192) (granting 

parties’ joint motion to hold proceeding in abeyance pending resolution of 

later-filed challenges to subsequent agency action); Murray Energy Corp. v. 

EPA, No. 16-1127 (D.C. Cir. Aug. 26, 2020) (Dkt. No. 1858346) (granting 

joint motion that consolidated cases continue to remain in abeyance in light of 

challenges to agency action rescinding challenged actions). 

8. Petitioners have consulted with counsel for DOE regarding their 

position on this motion. DOE has confirmed it does not oppose the motion. 
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Dated:  April 18, 2022 
 

Respectfully Submitted, 
 
FOR THE STATE OF CALIFORNIA 
 
ROB BONTA 
Attorney General of California 
DAVID ZONANA 
Supervising Deputy Attorney General 
 
 
/s/ Somerset Perry 
SOMERSET PERRY 
ANTHONY AUSTIN 
Deputy Attorneys General 
Office of the Attorney General 
1515 Clay Street, 20th Floor 
Oakland, CA 94612 
Tel: (510) 879-0852 
Email: Somerset.Perry@doj.ca.gov  

 
FOR THE DEPARTMENT OF ENERGY 
 
MICHAEL S. RAAB 
(202) 514-4053 
 
/s/ Amanda Mundell 
Amanda L. Mundell 
(202) 514-3469 
Attorneys, Appellate Staff 
Civil Division 
U.S. Department of Justice 
950 Pennsylvania Ave., N.W. 
Room 7236 
Washington, D.C.  20530 
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FOR THE STATE OF CONNECTICUT 
 
WILLIAM TONG 
Attorney General 
 
  /s/ William Tong                                
ROBERT SNOOK 
MATTHEW I. LEVINE 
Assistant Attorneys General 
State of Connecticut 
Office of the Attorney General 
P.O. Box 120, 55 Elm Street 
Hartford, CT 0614-0120 
Tel: (860) 808-5250 
Email: Robert.Snook@ct.gov   
 
 
 
 
FOR THE STATE OF MAINE 
 
AARON M. FREY 
Attorney General of Maine 
 
 /s/ Katherine Tierney                    
KATHERINE E. TIERNEY 
Assistant Attorney General 
6 State House Station 
Augusta, ME 04333 
Tel: (207) 626-8897 
Email: Katherine.Tierney@maine.gov 
 
 
 
 
 
 
 
 

FOR THE STATE OF ILLINOIS 
 
KWAME RAOUL 
Attorney General 
 
  /s/ Gerald Karr                      
GERALD KARR 
Assistant Attorney General 
MATTHEW J. DUNN 
Chief, Environmental Enf. 
Asbestos Litigation Div. 
Jason E. James 
Assistant Attorney General 
Office of the Attorney General 
69 W. Washington St., 18th Floor 
Chicago, IL 60602 
Tel: (312) 814-0660 
Email: Jason.james@ilag.gov 
 
FOR THE COMMONWEALTH OF 
MASSACHUSETTS 
 
MAURA HEALEY 
Attorney General 
 
  /s/ I. Andrew Goldberg                     
I. ANDREW GOLDBERG 
Assistant Attorney General 
Environmental Protection Division 
Office of the Attorney General 
One Ashburton Place, 18th Floor 
Boston, Massachusetts 02108 
Tel: (617) 963-2429 
Email: andy.goldberg@mass.gov 
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FOR THE PEOPLE OF THE STATE OF 
MICHIGAN 
 
DANA NESSEL 
Attorney General 
 
  /s/ Elizabeth Morrisseau                     
ELIZABETH MORRISSEAU 
Assistant Attorney General 
Environment, Natural Resources, and 
Agriculture Division 6th Floor G. Mennen 
Williams Building 
525 W. Ottawa Street 
P.O. Box 30755 
Lansing, MI 48909 
(517) 335-7664 
Email: MorrisseauE@michigan.gov 
 
FOR THE STATE OF NEVADA 
 
AARON D. FORD 
Attorney General 
 
  /s/ Heidi Parry Stern                        
HEIDI PARRY STERN 
Solicitor General 
Office of the Nevada Attorney General 
555 E. Washington Ave., Ste. 3900 
Las Vegas, NV 89101 
Tel: (702) 486-3594 
Email: HStern@ag.nv.gov 
 
 
 
 
 
 
 
 
 

FOR THE STATE OF MINNESOTA 
 
KEITH ELLISON 
Attorney General 
 
  /s/ Peter Farrell                             
PETER FARRELL 
Assistant Attorney General 
445 Minnesota Street, Suite 900 
St. Paul, Minnesota 55101-2127 
Tel: (651) 757-1424  
Email: peter.farrell@ag.state.mn.us 
 
 
 
 
 
 
FOR THE STATE OF NEW JERSEY 
 
GURBIR S. GREWAL 
Attorney General 
 
  /s/ Willis A. Doerr    
WILLIS A. DOERR 
Deputy Attorney General 
Division of Law 
R.J. Hughes Justice Complex 
25 Market Street, P.O. Box 093 
Trenton, NJ 08625 
Tel: (609) 376-2745 
Email: Willis.Doerr@law.njoag.gov 
 
 
 
 
 
 
 
 

Case 20-4285, Document 105, 04/18/2022, 3298920, Page8 of 13



 

 8  

FOR THE STATE OF NEW MEXICO 
 
HECTOR H. BALDERAS 
Attorney General 
 
  /s/ William G. Grantham                             
WILLIAM G. GRANTHAM 
Assistant Attorney General  
P.O. Drawer 1508  
Santa Fe, NM 87504 
(505) 717-3520  
wgrantham@nmag.gov  
 
 
 
 
 
 
 
 
 
 
 
FOR THE STATE OF OREGON 
 
ELLEN F. ROSENBLUM 
Attorney General 
 
PAUL A. GARRAHAN 
Attorney-in-Charge 
 
  /s/ Steve Novick                          
STEVE NOVICK 
Special Assistant Attorney General 
Natural Resources Section 
Oregon Department of Justice 
1162 Court Street NE 
Salem, OR 97301 
Tel: (503) 947-4590 
Email: Steve.Novick@doj.state.or.us 

FOR THE STATE OF NEW YORK 
 
LETITIA JAMES 
Attorney General 
 
MICHAEL J. MYERS 
Senior Counsel 
 
  /s/ Lisa Kwong                          
LISA S. KWONG 
TIMOTHY HOFFMAN 
Assistant Attorneys General 
Environmental Protection Bureau 
PATRICK A. WOODS 
Assistant Solicitor General 
Division of Appeals & Opinions 
The Capitol 
Albany, NY 12224 
Tel: (518) 776-2422 
Email: Lisa.Kwong@ag.ny.gov 
Email: Timothy.Hoffman@ag.ny.gov 
Email: Patrick.Woods@ag.ny.gov   
 
FOR THE STATE OF VERMONT 
 
THOMAS J. DONOVAN, JR. 
Attorney General 
 
  /s/ Laura B. Murphy                 
LAURA B. MURPHY 
Assistant Attorney General 
Office of the Attorney General 
109 State Street 
Montpelier, VT 05609 
Tel: (802) 828-3186 
Email: laura.murphy@vermont.gov  
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FOR THE STATE OF WASHINGTON 
 
ROBERT W. FERGUSON 
Attorney General 
 
  /s/ Stephen Scheele                           
STEPHEN SCHEELE 
Assistant Attorney General 
Washington State Attorney General’s 
Office 
P.O. Box 40109 
Olympia, WA 98504 
Tel: (360) 586-6500 
Email: Steve.Scheele@atg.wa.gov   
 
 
 
 
 
 
 
FOR THE CITY OF NEW YORK 
 
HON. SYLVIA O. HINDS-RADIX 
Corporation Counsel 
 
  /s/ Hilary Meltzer                          
HILARY MELTZER 
Chief, Environmental Law Division 
New York City Law Department 
100 Church Street 
New York, NY 10007 
Tel: (212) 356-2070 
Email: hmeltzer@law.nyc.gov 
 
 
 
 
 

FOR THE DISTRICT OF COLUMBIA 
 
KARL A. RACINE 
Attorney General 
 
LOREN L. ALIKHAN  
Solicitor General 
 
  /s/ Graham E. Phillips                          
GRAHAM E. PHILLIPS 
Assistant Attorney General 
Office of the Solicitor General 
 
Office of the Attorney General 
for the District of Columbia 
400 6th Street, NW, Suite 8100 
Washington, D.C. 20001 
(202) 724-6647 
Graham.Phillips@dc.gov 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Case 20-4285, Document 105, 04/18/2022, 3298920, Page10 of 13



 

 10  

FOR SIERRA CLUB, CONSUMER 
FEDERATION OF AMERICA, and 
MASSACHUSETTS UNION OF PUBLIC 
HOUSING TENANTS 
 
  /s/ Timothy Ballo                             
Timothy Ballo 
Earthjustice 
1001 G Street, NW, Suite 1000 
Washington, DC 20001 
(202) 667-4500 ext. 5209 
tballo@earthjustice.org 
 

FOR THE NATURAL RESOURCES 
DEFENSE COUNCIL 
 
/s/ Katherine Desormeau 
KATHERINE DESORMEAU 
Natural Resources Defense Council 
111 Sutter Street, 21st Floor 
San Francisco, CA 94104 
Tel.: (415) 875-6158 
Email: kdesormeau@nrdc.org  
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CERTIFICATE OF COMPLIANCE 

I certify that the foregoing motion complies with the typeface and type-style 

requirements of Federal Rule of Appellate Procedure 27(d)(1)(E) because it has 

been prepared in 14-point Times New Roman, a proportionally spaced font.  I 

further certify that this response complies with the type-volume limitation of 

Federal Rule of Appellate Procedure 27(d)(2)(A) because it contains 768 words 

according to the count of Microsoft Word. 

 
Dated:  April 18, 2022 
 

ROB BONTA 
Attorney General of California 

 
/S/ Somerset Perry 
SOMERSET PERRY 
Deputy Attorney General 

Attorneys for the State of California 
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CERTIFICATE OF SERVICE 

I certify that on April 18, 2022, I electronically filed the foregoing with the 

Clerk of the Court for the United States Court of Appeals for the Second Circuit by 

using the CM/ECF system. I certify that all participants in the case are registered 

CM/ECF users and that service will be accomplished by the CM/ECF system. 

 
/s/ Maritza Padilla 
Maritza Padilla 
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