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ORAL ARGUMENT NOT YET SCHEDULED
No. 19-1230

Consolidated with Nos. 19-1239, 19-1241, 19-1242, 19-1243,
19-1245, 19-1246, 19-1249, 20-1175, and 20-1178

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

UNION OF CONCERNED SCIENTISTS et al.,

Petitioners,

V.

NATIONAL HIGHWAY TRAFFIC SAFETY ADMINISTRATION,
Respondent.

STATE AND LOCAL GOVERNMENT PETITIONERS’

MOTION TO GOVERN
ROB BONTA JESSICA BARCLAY-STROBEL
Attorney General of California MICAELA M. HARMS
ROBERT W. BYRNE JONATHAN WIENER
EDWARD H. OCHOA M. ELAINE MECKENSTOCK
Senior Assistant Attorneys General Deputy Attorneys General
GARY E. TAVETIAN 1515 Clay Street, 20th Floor
DAVID A. ZONANA Oakland, CA 94612-0550

Supervising Deputy Attorneys General Telephone: (510) 879-0299
Elaine.Meckenstock@doj.ca.gov

Attorneys for Petitioner State of California, by and through its Governor
Gavin Newsom, Attorney General Rob Bonta, and the California Air
Resources Board

Additional counsel listed in signature block



USCA Case #19-1230  Document #1932370 Filed: 01/26/2022  Page 2 of 15

The undersigned State and Local Government Petitioners (Case Nos.
19-1239, 19-1241, and 19-1246) submit this motion to govern pursuant to
the Court’s order that placed these consolidated cases in abeyance. Dkt. No.
1884115.!

These cases involve challenges to actions taken by the National
Highway Traffic Safety Administration (NHTSA) and the Environmental
Protection Agency (EPA) in September 2019. 84 Fed. Reg. 51,310 (Sept. 2,
2019). Although the two agencies’ actions were finalized in the same
Federal Register notice, each agency took its own separate and distinct
actions. NHTSA promulgated a rule purporting to declare certain state laws
to be preempted under the Energy Policy and Conservation Act of 1975. Id.
at 51,311. EPA withdrew portions of a Clean Air Act Section 209(b)
preemption waiver it had granted to California in 2013 and announced an
interpretation of Section 177 of the Clean Air Act. Id. at 51,328, 51,350.

On February 1, 2021, the agencies asked this Court to hold these cases
in abeyance while they reviewed their respective actions. Dkt. No. 1883150.

The Court granted that request. Dkt. No. 1884115. In that abeyance order,

! The Commonwealth of Virginia, a Petitioner in Case No. 19-1239,
does not join this motion but does not oppose continued abeyance of these
cases.
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the Court directed the federal government to notify the Court and the parties
within 7 days of any agency action resulting from reconsideration and
directed the parties to file motions to govern within 30 days of that
notification.

The United States Department of Justice notified the Court on
December 27, 2021 that NHTSA has completed its review and
reconsideration of its action but “EPA has not concluded its reconsideration
proceeding.” Dkt. No. 1928287.

State and Local Government Petitioners agree with the overall position
that Respondents have indicated they will take in their motion and that
Respondent-Intervenor States have taken in theirs: that these cases should
remain in abeyance, particularly since at least some of the agency actions at
issue are still under reconsideration. Dkt. No. 1931687 (Respondent-
Intervenor States” Motion).

Specifically, the State and Local Government Petitioners respectfully
request that this Court issue an order continuing to hold these cases in
abeyance under the terms of the current abeyance order. Those terms
provide 1) that the Respondent agencies are obligated “to notify the court

and the parties within 7 days of any agency action resulting from the review



USCA Case #19-1230  Document #1932370 Filed: 01/26/2022  Page 4 of 15

[of the actions challenged herein] or of a determination that no action will be
taken”; and 2) that the parties shall “file motions to govern further
proceedings within 30 days of that notification.” Dkt. No. 1884115. A
renewed abeyance order maintaining those terms will provide the parties
with the time necessary to evaluate this litigation once both agencies’
reconsideration proceedings are complete and with an appropriate
opportunity to inform the Court of the results of the parties’ evaluations.
The National Council for Advanced Transportation, Petitioner in Case
No. 19-1242, consents to this motion, and the remaining Petitioners (Case
Nos. 19-1230, 19-1243, 19-1245, 19-1249, 20-1175, and 20-1178) do not
oppose. Respondents likewise do not oppose. Respondent-Intervenor
American Fuel and Petrochemical Manufacturers consents to this motion.
Respondent-Intervenor States take no position on this motion but filed a

motion supporting continued abeyance of these cases (Dkt. No. 1931687).
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Dated: January 26, 2022

Respectfully submitted,

ROB BONTA

Attorney General of California
ROBERT W. BYRNE

EDWARD H. OCHOA

Senior Assistant Attorneys General
GARY E. TAVETIAN

DAVID A. ZONANA

Supervising Deputy Attorneys General

/s/ M. Elaine Meckenstock

M. ELAINE MECKENSTOCK

Deputy Attorney General

Attorneys for Petitioner State of California,
by and through its Governor Gavin
Newsom, Attorney General Rob Bonta, and
the California Air Resources Board
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For Additional Petitioners in Case Nos. 19-1239 and 19-1246

FOR THE STATE OF COLORADO

PHILIP J. WEISER
Attorney General

/s/ David A. Beckstrom

DAVID A. BECKSTROM

Assistant Attorney General

Natural Resources and Environment
Section

Ralph C. Carr Colorado Judicial Center
1300 Broadway, Seventh Floor
Denver, Colorado 80203

Office: (720) 508-6287
david.beckstrom@coag.gov

FOR THE STATE OF DELAWARE

KATHLEEN JENNINGS
Attorney General

/s/ Christian Douglas Wright
CHRISTIAN DOUGLAS WRIGHT
Director of Impact Litigation
JAMESON A.L. TWEEDIE
Deputy Attorney General
Delaware Department of Justice
820 N. French Street
Wilmington, DE 19801

(302) 683-8899
Christian.Wright@delaware.gov
Jameson.Tweedie@delaware.gov

FOR THE STATE OF CONNECTICUT

WILLIAM TONG
Attorney General

MATTHEW 1. LEVINE
Deputy Associate Attorney General

/s/ Scott N. Koschwitz

SCOTT N. KOSCHWITZ
Assistant Attorney General
Connecticut Office of the Attorney
General

165 Capitol Avenue

Hartford, Connecticut 06106

(860) 808-5250
scott.koschwitz@ct.gov

FOR THE STATE OF HAWAII

HOLLY T. SHIKADA
Attorney General

/s/ Lyle T. Leonard
*LYLE T. LEONARD
Deputy Attorney General
465 S. King Street, #200
Honolulu, Hawaii 96813
(808) 587-3050
lyle.t.leonard@hawaii.gov
* Admission pending
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FOR THE STATE OF ILLINOIS

KWAME RAOUL
Attorney General

/s/ Jason E. James

JASON E. JAMES

Assistant Attorney General
MATTHEW DUNN

Chief, Environmental Enforcement/
Asbestos Litigation Division

69 W. Washington St., 18th Floor
Chicago, IL 60602

(312) 814-0660
jason.james@ilag.gov

FOR THE STATE OF MAINE

AARON M. FREY
Attorney General

/s/ Laura E. Jensen

LAURA E. JENSEN

Assistant Attorney General
Maine Attorney General’s Office
6 State House Station

Augusta, ME 04333

(207) 626-8868
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FOR THE STATE OF MARYLAND

BRIAN E. FROSH
Attorney General

/s/ Cynthia M. Weisz
CYNTHIA M. WEISZ
Assistant Attorney General
Office of the Attorney General
Maryland Department of the
Environment

1800 Washington Blvd.
Baltimore, MD 21230

(410) 537-3014
Cynthia.weisz2@maryland.gov

FOR THE STATE OF MICHIGAN

DANA NESSEL
Attorney General

/s/ Gillian E. Wener

NEIL D. GORDON
GILLIAN E. WENER
Assistant Attorneys General
P.O. Box 30755

Lansing, MI 48909

(517) 335-7664
wenerg@michigan.gov
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FOR THE COMMONWEALTH OF
MASSACHUSETTS

MAURA HEALEY
Attorney General

CHRISTOPHE COURCHESNE
Assistant Attorney General and Deputy
Chief

CAROL TANCU

Assistant Attorney General
MEGAN M. HERZOG

DAVID S. FRANKEL

Special Assistant Attorneys General

/s/ Matthew Ireland

MATTHEW IRELAND
Assistant Attorney General
Office of the Attorney General
Energy and Environment Bureau
One Ashburton Place, 18th Floor
Boston, MA 02108

Telephone: (617) 727-2200
matthew.ireland@mass.gov

FOR THE STATE OF MINNESOTA

KEITH ELLISON
Attorney General

/s/ Peter Surdo

PETER N. SURDO

Special Assistant Attorney General
445 Minnesota Street, Suite 1400
St. Paul, Minnesota 55101-2127
(651) 757-1061
peter.surdo@ag.state.mn.us
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FOR THE STATE OF NEVADA

AARON D. FORD
Attorney General

/s/ Heidi P. Stern

HEIDI PARRY STERN

Solicitor General

DANIEL P. NUBEL

Senior Deputy Attorney General
Office of the Nevada Attorney General
100 N. Carson Street

Carson City, Nevada 89701

(775) 684-1225

HStern@ag.nv.gov

FOR THE STATE OF NEW MEXICO

HECTOR BALDERAS
Attorney General

/s/ Bill Grantham

BILL GRANTHAM

Assistant Attorney General
Consumer & Environmental Protection
Div.

New Mexico Office of the Attorney
General

201 Third Street NW, Suite 300
Albuquerque, NM 87102

Tel: (505) 717-3520
wgrantham@nmag.gov
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FOR THE STATE OF NEW JERSEY

ANDREW J. BRUCK
Acting Attorney General

/s/ Lisa J. Morelli

LISA J. MORELLI

Deputy Attorney General

25 Market St.

Trenton, NJ 08625
Telephone: (609) 376-2745
Lisa.Morelli@law.njoag.gov

FOR THE STATE OF NEW YORK

LETITIA JAMES
Attorney General

YUEH-RU CHU

Chief, Affirmative Litigation Section
AUSTIN THOMPSON

Assistant Attorney General

/s/ Gavin G. McCabe
GAVIN G. MCCABE
Assistant Attorney General
28 Liberty Street, 19" Floor
New York, NY 10005
(212) 416-8469
gavin.mccabe@ag.ny.gov
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FOR THE STATE OF NORTH
CAROLINA

JOSHUA H. STEIN
Attorney General

DANIEL S. HIRSCHMAN
Senior Deputy Attorney General
FRANCISCO BENZONI
Special Deputy Attorney General

/s/ Asher P. Spiller

ASHER P. SPILLER

TAYLOR CRABTREE

Assistant Attorneys General

North Carolina Department of Justice
P.O. Box 629

Raleigh, NC 27602

Telephone: (919) 716-6400

FOR THE COMMONWEALTH OF
PENNSYLVANIA

JOSH SHAPIRO
Attorney General

MICHAEL J. FISCHER

Executive Deputy Attorney General
JACOB B. BOYER

Deputy Attorney General

/s/ Ann R. Johnston

ANN R. JOHNSTON

Senior Deputy Attorney General
Office of Attorney General

1600 Arch St. Suite 300
Philadelphia, PA 19103
Telephone: (215) 560-2171
ajohnston(@attorneygeneral.gov
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FOR THE STATE OF OREGON

ELLEN F. ROSENBLUM
Attorney General

/s/ Paul Garrahan

PAUL GARRAHAN
Attorney-in-Charge

STEVE NOVICK

Special Assistant Attorney General
Natural Resources Section
Oregon Department of Justice
1162 Court Street NE

Salem, Oregon 97301-4096
(503) 947-4593
Paul.Garrahan@doj.state.or.us
Steve.Novick@doj.state.or.us

FOR THE STATE OF RHODE
ISLAND

PETER F. NERONHA
Attorney General

/s/ Nicholas M. Vaz

NICHOLAS M. VAZ

Special Assistant Attorney General
Office of the Attorney General
Environmental and Energy Unit

150 South Main Street

Providence, Rhode Island 02903
Telephone: (401) 274-4400 ext. 2297
nvaz@riag.ri.gov
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FOR THE STATE OF VERMONT

THOMAS J. DONOVAN, JR.
Attorney General

/s/ Nicholas F. Persampieri
NICHOLAS F. PERSAMPIERI
Assistant Attorney General
Office of the Attorney General
109 State Street

Montpelier, VT 05609

(802) 828-3171

nick.persampieri@vermont.gov

FOR THE STATE OF WISCONSIN

JOSH KAUL
Attorney General

/s/ Gabe Johnson-Karp

GABE JOHNSON-KARP
Assistant Attorney General
Wisconsin Department of Justice
Post Office Box 7857

Madison, Wisconsin 53707-7857
(608) 267-8904

(608) 294-2907 (Fax)
johnsonkarpg@doj.state.wi.us
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FOR THE STATE OF WASHINGTON

ROBERT W. FERGUSON
Attorney General

(s/ Christopher H. Reitz
CHRISTOPHER H. REITZ
Assistant Attorney General

Office of the Attorney General
P.O. Box 40117

Olympia, Washington 98504-0117
(360) 586-4614
chris.reitz@atg.wa.gov

FOR THE DISTRICT OF COLUMBIA

KARL A. RACINE
Attorney General

/s/ Loren L. AliKhan

LOREN L. ALIKHAN

Solicitor General

Office of the Attorney General for the
District of Columbia

400 6th Street N.W., Suite 8100
Washington, D.C. 20001

Desk: (202) 727-6287

Fax: (202) 730-1864
Loren.AliKhan@dc.gov
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FOR THE CITY OF LOS ANGELES

MICHAEL N. FEUER
Los Angeles City Attorney
MICHAEL J. BOSTROM
Assistant City Attorney

/s/ Michael J. Bostrom
MICHAEL J. BOSTROM
Assistant City Attorney

200 N. Main Street, 6th Floor
Los Angeles, CA 90012
Telephone: (213) 978-1867
Fax: (213) 978-2286
Michael.Bostrom@]lacity.org

FOR THE CITY AND COUNTY OF
SAN FRANCISCO

DAVID CHIU
City Attorney

/s/ Robb Kapla

ROBB KAPLA

Deputy City Attorney

Office of the City Attorney

City Hall, Room 234

1 Dr. Carlton B. Goodlett Place
San Francisco, California 94102
(415) 554-4647
robb.kapla@sfcityatty.org
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FOR THE CITY OF NEW YORK

GEORGIA M. PESTANA
Corporation Counsel
ALICE R. BAKER
Senior Counsel

/s/ Christopher G. King
CHRISTOPHER G. KING
Senior Counsel

New York City Law Department
100 Church Street

New York, NY 10007
Telephone: (212) 356-2074

Fax: (212) 356-2084
cking@law.nyc.gov
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For Petitioners in Case No. 19-1241

/s/ Brian Tomasovic
BAYRON GILCHRIST
General Counsel
BARBARA BAIRD

Chief Deputy Counsel
BRIAN TOMASOVIC
KATHRYN ROBERTS
South Coast Air Quality Mgmt. District
21865 Copley Dr.
Diamond Bar, CA 91765
Telephone: (909) 396-3400
Fax: (909) 396-2961
BTomasovic@agmd.gov

Counsel for South Coast Air Quality
Management District

/s/ Kathrine Pittard

KATHRINE PITTARD

District Counsel

Sacramento Metropolitan Air Quality
Mgmt. District

777 12w Street

Sacramento, CA 95814

Telephone: (916) 874-4807

Counsel for Sacramento Metropolitan
Air Quality Management District

/s/ Randi Wallach

RANDI WALLACH

Bay Area Air Quality Mgmt. District
375 Beale Street, Suite 600

San Francisco, CA 94105
Telephone: (415) 749-4920

Fax: (415) 749-5103

Counsel for Bay Area Air Quality
Management District
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CERTIFICATE OF COMPLIANCE

I hereby certify that the foregoing motion complies with the type-volume
limitations of Federal Rule of Appellate Procedure 27(d)(2) because it contains 538
words. I further certify that this motion complies with the typeface requirements of
Federal Rules of Appellate Procedure 27(d)(1)(E), 32(a)(5), and 32(a)(6) because it has
been prepared using a proportionally spaced typeface (Times New Roman) in 14-point

font.

Dated:  January 26, 2022

/s/ M. Elaine Meckenstock

M. Elaine Meckenstock

Counsel for State of California, by and
through its Governor Gavin Newsom,
Attorney General Rob Bonta, and the
California Air Resources Board
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CERTIFICATE OF SERVICE

I hereby certify that on January 26, 2022, I electronically filed the foregoing motion

to govern with the United States Court of Appeals for the District of Columbia Circuit
via the CM/ECF system. All parties will be served by that system.

Dated:  January 26, 2022

/s/ M. Elaine Meckenstock

M. Elaine Meckenstock

Counsel for State of California, by and
through its Governor Gavin Newsom,
Attorney General Rob Bonta, and the
California Air Resources Board
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