
 

 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

____________________________________________ 
 
RFS POWER COALITION et al., 
 
  Petitioners, 
 
  v. 

 
ENVIRONMENTAL PROTECTION AGENCY 
 
  Respondent. 
____________________________________________ 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 
 
 
 
 

Case No. 20-1046 
(and consolidated 

cases) 

 
CERTAIN BIOFUELS PETITIONERS’ REPLY IN SUPPORT OF THEIR 
MOTION FOR REMAND WITHOUT VACATUR UNTIL APRIL 7, 2022  

 
Pending before the Court are two procedural motions: one by API to hold 

the case in abeyance until February 7, 2022, and one by these biofuels 

petitioners—Growth Energy, the Iogen petitioners, and the Waste Management 

petitioners—for remand without vacatur until April 7, 2022.  In light of intervening 

developments, the biofuels petitioners now consent to API’s request for abeyance, 

with the proviso that the biofuels petitioners’ motion for remand be included in the 

abeyance. 

DISCUSSION 

EPA was statutorily required to issue the RFS standards for 2021 by 

November 30, 2020.  See 42 U.S.C. § 7545(o)(3)(B)(i).  And it was statutorily 

required to issue the RFS standards for 2022 by November 30, 2021.  See id.  EPA 
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missed both deadlines and still has not issued final standards for either year.  

Accordingly, Growth Energy submitted notices of intent to sue EPA under 42 

U.S.C. § 7604(a) to enforce EPA’s mandatory, nondiscretionary duty under the 

Clean Air Act to issue the 2021 and 2022 RFS standards.  EPA subsequently 

issued a combined notice of proposed rulemaking to set the 2021 and 2022 RFS 

standards and to modify the 2020 RFS standards that are at issue here.  Renewable 

Fuel Standard (RFS) Program: RFS Annual Rules.  86 Fed. Reg. 72,436 (Dec. 21, 

2021).  The parties in this case agree that this rulemaking, insofar as it considers 

modifying the 2020 standards, could materially affect this case. 

In anticipation of a lawsuit to compel EPA to issue RFS standards for 2021 

and 2022, Growth Energy and EPA began settlement discussions.  Those 

discussions have progressed significantly toward an agreement on a date by which 

EPA would complete its rulemaking and issue RFS standards for 2021 and 2022.  

Because this rulemaking proposes to also modify the 2020 standards, a deadline for 

issuing the 2021 and 2022 standards could also, in practice, function as a deadline 

for EPA to issue its final modification of the 2020 standards. 

As this case stands, the briefing schedule has been suspended indefinitely, 

Order (Jan. 11, 2022), ECF No. 1930098, and there are two pending procedural 

motions: Growth Energy’s motion for remand without vacatur until April 7, 2022, 
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ECF No. 1929915, and API’s motion for abeyance until February 7, 2022, ECF 

No. 1929726.   

In light of the settlement discussions underway between Growth Energy and 

EPA regarding a deadline for the pending annual standards rulemaking, the 

biofuels petitioners believe the most appropriate course of action now is for the 

Court to hold the case (including their motion for remand until April 7) in 

abeyance.  Accordingly, the biofuels petitioners consent to API’s request to hold 

the case in abeyance until February 7.   

CONCLUSION 

The Court should grant API’s motion to hold this case, including the 

biofuels’ motion for remand until April 7, in abeyance until February 7, 2022. 
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 Respectfully submitted, 

/s/ Matthew W. Morrison  
MATTHEW W. MORRISON 
CYNTHIA COOK ROBERTSON 
SHELBY L. DYL 
PILLSBURY WINTHROP SHAW  
     PITTMAN LLP 
1200 Seventeenth St. NW 
Washington, DC 20036 
(202) 663-8007 
matthew.morrison@pillsburylaw.com 
 
Counsel for Waste Management, Inc. 
and WM Renewable Energy, LLC 
 
 

/s/ Seth P. Waxman  
SETH P. WAXMAN 
DAVID M. LEHN 
WILMER CUTLER PICKERING 
     HALE AND DORR LLP 
1875 Pennsylvania Avenue NW 
Washington, DC 20006 
(202) 663-6000 
seth.waxman@wilmerhale.com 
 
Counsel for Growth Energy 
 
/s/ Ethan G. Shenkman  
ETHAN G. SHENKMAN 
JONATHAN S. MARTEL 
WILLIAM C. PERDUE 
ARNOLD & PORTER KAYE SCHOLER LLP 
601 Massachusetts Ave., NW 
Washington, DC 20001 
(202) 942-5000 
ethan.shenkman@arnoldporter.com 
 
Counsel for Iogen Corp. and Iogen D3 
Biofuels Partners II LLC 

  
January 25, 2022 
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CERTIFICATE OF COMPLIANCE 

Pursuant to Federal Rule of Appellate Procedure 32(g)(1), the undersigned 

hereby certifies: 

1. This motion complies with the type-volume limitation of Federal 

Rule of Appellate Procedure 27(d)(2)(A) because it contains 459 words, excluding 

the exempted portions, as provided in Federal Rule of Appellate Procedure 32(f).  

As permitted by Federal Rule of Appellate Procedure 32(g)(1), the undersigned has 

relied upon the word count feature of this word processing system in preparing this 

certificate. 

2. This motion complies with the typeface and type style 

requirements of Federal Rules of Appellate Procedure 27(d)(1)(E) and 32(a)(5)-

(6) because it was prepared in proportionally spaced typeface using Microsoft 

Word for Office 365 in 14-point Times New Roman font. 

/s/ Seth P. Waxman  
Seth P. Waxman 

USCA Case #20-1046      Document #1932266            Filed: 01/25/2022      Page 5 of 6



 

 
 

CERTIFICATE OF SERVICE 

I certify that on January 25, 2022, I filed the foregoing using the Court’s 

CM/ECF system, which will automatically serve all counsel of record registered 

to use the CM/ECF system. 

 
/s/ Seth P. Waxman  
Seth P. Waxman 
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