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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF NEW MEXICO

GUY CLARK; LINDA CORWIN;

CRAIG CORWIN; WESLEY HANCHETT;

RICHARD JONES; MICHAEL WRIGHT; and

SAN JUAN AGRICULTURAL WATER USERS ASSOCIATION,

Plaintiffs,
V. No.

DEB HAALAND, in her official capacity as Secretary of the Interior;
CAMILLE C. TOUTON, in her official capacity as

Deputy Commissioner, United States Bureau of Reclamation;
MARTHA WILLIAMS, in her official capacity as

Principal Deputy Director, U.S. Fish & Wildlife Service;

DR. RUDY SHEBALA, in his official capacity as

Executive Director, Navajo Nation Division of Natural Resources;
DAVID ZELLER, in his official capacity as

head of Navajo Indian Agricultural Products Industries;

JOHN D’ANTONIO, in his official capacity as

State Engineer of the State of New Mexico; and

ROLF SCHMIDT-PETERSEN, in his official capacity as
Director of the New Mexico Interstate Stream Commission,

Defendants.
COMPLAINT FOR DECLARATORY JUDGMENT

I. INTRODUCTION
1. This complaint seeks declaratory judgments concerning the federal laws that govern
water in the arid region of the United States. Inter alia, this complaint seeks declaratory
judgments that Navajo Dam and the Navajo Indian Irrigation Project (NIIP) are Bureau of
Reclamation projects subject to the Reclamation Act of 1902, Pub. L. No. 57-161, 32 Stat.
390 (Jun. 17, 1902), 43 U.S.C. § 372; that Navajo Dam and NIIP are subject to section 8 of

the Reclamation Act; that Navajo Dam and NIIP are subject to the practicably irrigable
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acreage (PIA) standard set forth in Arizona v. California 373 U.S. 546 (1963) and 460 U.S.
605 (1983); and that, when adjudicating claims to an interstate river, the courts must
consider endangered species, global warming, drought, scarcity of water, obligations under
existing water compacts, claims by private parties and government, and federal reserved

water rights.
Il. JURISDICTION AND PARTIES

2. Jurisdiction exists under 28 U.S.C. § 1331 (federal question) because this case arises
under federal law, including but not limited to: the Reclamation Act of 1902; the Colorado
River Storage Act; the Navajo Indian Irrigation Project Act; the Endangered Species Act of
1973; the Omnibus Public Land Management Act of 2009; the McCarran Amendment; the
Colorado River Compact of 1922; the Upper Basin Compact of 1948; the National
Environmental Policy Act of 1969; the Constitution of the United States, including the
Supremacy Clause, the Compact Clause, the Due Process Clause, the First Amendment, the
Equal Protection Clause, the Fourteenth Amendment, clause 3; the Federal Civil Rights
Acts, 42 U.S.C. §§ 1981, 1982, 1983, 1985, 1986, and 1988; and federal case law, including
the decisions by the Supreme Court of the United States and the Tenth Circuit Court of
Appeals set forth in this complaint.

3. This complaint seeks relief under the Declaratory Judgment Act, 28 U.S.C. § 2201,
along with other relief under 28 U.S.C. § 2202.

4, Venue is proper in this district under 28 U.S.C. § 1391(b)(2).

5. Defendant Deb Haaland is the Secretary of the Interior.
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6. Defendant Camille C. Touton is a Deputy Commissioner of the United States
Bureau of Reclamation (BOR). She has been nominated but not yet confirmed to be the
Commissioner of the Bureau of Reclamation. The BOR was created to carry out the
Reclamation Act of 1902. The BOR constructs and operates projects throughout New
Mexico and the western United States, including Navajo Dam and NIIP. The BOR is a
division within the Department of the Interior.

7. Defendant Martha Williams is the Principal Deputy Director of the U.S. Fish &
Wildlife Service, a division of the Department of the Interior.

8. Defendant Dr. Rudy Shebala is the Executive Director, Navajo Nation Division of
Natural Resources.

9. Defendant David Zeller is the current head of Navajo Agricultural Products
Industries (NAPI), an agency, instrumentality, or enterprise of the Navajo Nation. NAPI
uses water from Navajo Dam and NIIP.

10.  Defendant John D’Antonio is currently the State Engineer of New Mexico. He was
appointed to that post in 2019 by Governor Lujan Grisham. Mr. D’ Antonio was previously
appointed State Engineer by Governor Bill Richardson, serving from 2003 to 2011. Mr.

D’ Antonio has announced that he would resign at the end of 2021 because of inadequate
funding for the Office of State Engineer (OSE). See paragraph 93 below.

11.  Defendant Rolf Schmidt-Petersen is the Director of the New Mexico Interstate
Stream Commission.

12.  All of the named defendants are sued in their official capacities only.
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13.  Plaintiff Guy Clark resides in Corrales, New Mexico, in Sandoval County. For his
home Dr. Clark relies on water from a well in the Rio Grande bosque. His domestic well is
recharged by river water that seeps into the alluvial flood plain along the Rio Grande.

14. Plaintiffs Linda and Craig Corwin live in Bloomfield, New Mexico, in San Juan
County. At their home they use domestic treated water from the San Juan River which is
supplied by the City of Bloomfield. For their lawn and vegetable garden, the Corwins use
irrigation water from the San Juan River which is supplied by the Bloomfield Irrigation
District.

15.  Plaintiff Wesley Hanchett lives in Albuquerque, New Mexico, in Bernalillo County.
The water for his home is supplied by the Albuquerque Bernalillo County Water Utility
Authority.

16.  Plaintiff Richard Jones lives in Albuquerque, New Mexico, in Bernalillo County.
The water for his home is supplied by the Albuquerque Bernalillo County Water Utility
Authority.

17.  Plaintiff Michael Wright lives in San Juan County near Aztec, New Mexico. He
irrigates about 3 acres using water from the Animas River (a tributary of the San Juan River)
supplied by the Stacey Ditch.

18.  Plaintiff San Juan Agricultural Water Users Association is an association of acequias
which use water from the rivers in the San Juan River Basin. Acequias, also known as
community ditches, are authorized by statute to construct and operate acequias, and “to

take water for said acequias from wherever they can.” NMSA 1978, § 73-2-1 et seq.
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lll. OVERVIEW OF FEDERAL LAW APPLICABLE TO NAVAJO DAM, NIIP, NAVAJO
RESERVOIR, THE SAN JUAN RIVER, AND THE SAN JUAN-CHAMA PROJECT

A. The Reclamation Act of 1902 and its Beneficial Use Requirement
19.  In 1902 the federal government enacted the Reclamation Act for the development of
water resources in the arid western regions of the United States. To deal with the extreme
scarcity of water in the West, the federal government included a provision requiring the
conservation of water:

Nothing in this Act shall be construed as affecting or intended to affect or to

in any way interfere with the laws of any State or Territory relating to the

control, appropriation, use, or distribution of water used in irrigation, or any

vested right acquired thereunder, and the Secretary of the Interior, in carrying

out the provisions of this act, shall proceed in conformity with such laws, and

nothing herein shall in any way affect any right of any State or of the Federal

Government or of any landowner, appropriator, or user of water in, to, or

from any interstate stream or the waters thereof: Provided, That the right of

the use of water acquired under the provisions of this act shall be appurtenant

to the land irrigated, and beneficial use shall be the basis, the measure, and

the limit of the right.
Pub. L. No. 57-161, § 8, 32 Stat. 388, 390 (Jun. 17, 1902), codified in 43 U.S.C. § 372, 383.
[All emphases are added, except where noted.]
20.  The strict requirement of beneficial use in the 1902 Reclamation Act is one of earliest
environmental statutes enacted by the federal government. The law of beneficial use was
enacted to cope with the arid environment in the western states. In Jicarilla Apache Tribe v.
United States, 657 F.2d 1126 (10th Cir. 1981), the Tenth Circuit explained the beneficial use

concept at length, starting with the 1902 Reclamation Act. The Tenth Circuit relied upon

the Reclamation Act and New Mexico cases concerning the beneficial use doctrine:
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“Our entire state has only enough water to supply its most urgent needs.
Water conservation and preservation is of utmost importance. Its utilization
for maximum benefits is a requirement second to none, not only for progress
but for survival.” [Citation omitted.] Maximum utilization then is a
fundamental requirement which prevents waste of water.

657 F.2d at 1133 (quoting Kaiser Steel v. W.S. Ranch Co., 1970-NMSC-043, 9 15).

“[1]t is important to observe that, no matter how early a person’s priority of
appropriation may be, he is not entitled to receive more water than is
necessary for his actual use. An excessive diversion of water, through waste,
cannot be regarded as a diversion to beneficial use, within the meaning of the
Constitution. Article 16, §§ 1, 2 and 3, and [N.M.S.A. 72-1-2 (1978)). Water,
in this state, is too scarce, and consequently too precious, to admit waste.”

“. .. Water is too valuable to be wasted, either through an extravagant

application for the purpose appropriated or by waste by misapplication which

can be avoided by the exercise of a reasonable degree of care to prevent loss,

or loss of a volume which is greatly disproportionate to that actually

consumed.”

“. .. Whatever right one has, even in his own, is subject to that established

principle that his use shall not be injurious to the rights of others, or of the

general public. . . . Nor can an appropriator take more water than he can

beneficially use.”
657 F.2d at 1134 (quoting State ex rel. Erickson v. McLean, 1957-NMSC-012, 99 20, 21, 29).
21.  In Jicarilla, the Tenth Circuit reviewed the Reclamation Act, the Colorado River
Storage Project Act, the Colorado River compacts, and the statutes for NIIP and the San
Juan-Chama Project. 43 U.S.C. § 615ii. Based on these statutes and the beneficial use
requirement, the Tenth Circuit held that federal, state, and local agencies have no legal
authority to authorize a non-beneficial use, whether by permit or contract or otherwise. Id.,

Part II, 1136-44. Under federal law, agreements between governments cannot create a

beneficial use, and cannot authorize a wasteful use.
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22.  The beneficial use requirement was carried over almost verbatim into New Mexico’s
1907 water code, NMSA 1978, § 72-1-2. Subsequently, the beneficial use requirement was
elevated to constitutional status in the New Mexico Constitution of 1912. N.M. Const. art.
XVI, § 3 (“Beneficial use shall be the basis, the measure and the limit of the right to the use
of water.”).

23. In the deserts of New Mexico and the western United States, water conservation is
not only a federal law, but also a law of survival. The arid environments in the American
West cannot sustain significant populations unless everyone conserves water. So the laws of
the United States and New Mexico do not allow anyone to waste water — not irrigators, not
municipalities, not homeowners, not the State of New Mexico, not Indian tribes, and not
the United States.

B. The Practicably Irrigable Acreage (PIA) Standard for Irrigation Projects

24.  When the general requirement for beneficial use of water is applied specifically to
irrigation projects, it is known as the practicably irrigable acreage standard (PIA).

25.  The Supreme Court has confirmed practicably irrigable acreage (PTA) as the standard
on at least three occasions —in 1963, 1983, and 1989:

(1)  Arizona v. California, 373 U.S. 546 (1963):

26.  In 1963, the Supreme Court quantified and awarded water from the Colorado River
system (of which the San Juan River is a part) for several Indian reservations in Arizona,
California and Nevada. The Supreme Court reviewed prior appropriation and beneficial

use under Western water law, the Colorado River compacts, and the implied reservation of
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water for Indian tribes under Winters v. United States, 207 U.S. 564 (1908). The Supreme
Court adhered to the universal requirement of beneficial use, the cornerstone of water law in
the West. The Court defined “[b]eneficial consumptive use” to mean “consumptive use
measured by diversions less return flows, for a beneficial (nonwasteful) purpose.” 373 U.S.
at 557 n.23.
27.  The Supreme Court ruled that the amount of water reserved under Winters must be
measured by the practicably irrigable acreage on the reservations:

We also agree with the Master’s conclusion as to the quantity of water

intended to be reserved. He found that the water was intended to satisfy the

future as well as the present needs of the Indian Reservations, and ruled that

enough water was reserved to irrigate all the practicably irrigable acreage on

the reservations. Arizona, on the other hand, contends that the quantity of

water reserved should be measured by the Indians’ “reasonably foreseeable

needs,” which, in fact, means by the number of Indians. How many Indians

there will be and what their future needs will be can only be guessed. We

have concluded, as did the Master, that the only feasible and fair way by

which reserved water for the reservations can be measured is irrigable

acreage.
373 U.S. at 600-01.
2 Arizona v. California, 460 U.S. 605 (1983):
28.  After the first decision in Arizona v. California, some advocates and commentators
criticized the PIA method from both sides, either as too generous or not generous enough.
The Supreme Court was not swayed. In 1983 the Court returned to the issue and

emphatically reaffirmed the PIA standard as “the only feasible and fair way by which

reserved water for the reservations can be measured.” 460 U.S. at 615-28.
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The Supreme Court explained once again, in greater detail, why PIA is the only

standard for quantifying reserved water rights under Winters. The Court stressed the

certainty of the PIA standard, versus the guesswork inherent in other methods:

The standard for quantifying the reserved water rights was also hotly
contested by the States, who argued that the Master adapted a much too
liberal measure. Our decision to rely upon the amount of practicably irrigable
acreage contained within the Reservation constituted a rejection of Arizona’s
proposal that the quantity of water reserved should be measured by the
Indian's “reasonably foreseeable needs,” i.e., by number of Indians. The
practicably-irrigable-acreage standard was preferable because how many
Indians there will be and what their future needs will be could “only be
guessed,” id. 373 U.S. at 601. By contrast, the irrigable-acreage standard
allowed a present water allocation that would be appropriate for future
water needs. Id. 373 U.S. at 600-01. Therefore, with respect to the question
of reserved rights for the reservations, and the measurement of those rights,
the Indians, as represented by the United States, won what can be described
only as a complete victory. A victory, it should be stressed, that was in part
attributable to the Court’s interest in a fixed calculation of future water needs.
Applying the irrigable-acreage standard, we found that the Master’s
determination as to the amount of practicably irrigable acreage, an issue
also subject to adversary proceedings, was reasonable.

* % %
Certainty of rights is particularly important with respect to water rights in
the Western United States. The development of that area of the United
States would not have been possible without adequate water supplies in an
otherwise water-scarce part of the country. Colorado River Water Cons. District
v. United States, 424 U.S. 800, 804 (1976). The doctrine of prior
appropriation, the prevailing law in the western states, is itself largely a
product of the compelling need for certainty in the holding and use of water
rights.

Recalculating the amount of practicably irrigable acreage runs directly
counter to the strong interest in finality in this case. A major purpose of this
litigation, from its inception to the present day, has been to provide the
necessary assurance to States of the Southwest and to various private
interests, of the amount of water they can anticipate to receive from the
Colorado River system.
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“In the arid parts of the West . . . claims to water for use on federal
reservations inescapably vie with other public and private claims for the
limited quantities to be found in the rivers and streams.” United States v.
New Mexico, 438 U.S. 696, 699 (1978). If there is no surplus of water in the
Colorado River, an increase in federal reserved water rights will require a
“gallon-for-gallon reduction in the amount of water available for water-
needy state and private appropriators.” Id., 438 U.S. at 705.

* k%

We also fear that the urge to relitigate, once loosed, will not be easily cabined.
The States have already indicated, if the issue were reopened, that the
irrigable- acreage standard itself should be reconsidered in light of our
decisions in United States v. New Mexico, 438 U.S. 696 (1978), and Washington
v. Washington State Commercial Passenger Fishing Vessel Assn., 443 U.S. 658
(1979), and we are not persuaded that a defensible line can be drawn between
the reasons for reopening this litigation advanced by the Tribes and the
United States, on the one hand and the States on the other.

460 U.S. at 617, 620-21, 625.

3) Wyoming v. United States, 492 U.S. 406 (1989) (aff’g In re General Adjudication of All
Rights To Use Water in the Big Horn River System, 753 P.2d 76 (Wyo. 1988))

30.  Anequally divided Supreme Court reaffirmed the use of the PIA standard to
quantify Indian reserved water rights.
C. The Minimum Needs Doctrine
31.  Inaseries of cases, the United States Supreme Court has created the “minimum
needs” doctrine for quantifying all federal reserved water rights, including tribal rights. The
Supreme Court has limited the amount of federal reserved rights to the minimum needed to
accomplish the purpose of the reservation. United States v. New Mexico 438 U.S. 696, 700-
01:

While many of the contours of what has come to be called the

“implied-reservation-of-water doctrine” remain unspecified, the
Court has repeatedly emphasized that Congress reserved “only

10
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that amount of water necessary to fulfill the purpose of the
reservation, no more.” Cappaert v. United States, 426 U.S. 128,
141, 96 S. Ct. 2062, 2071 (1976). See Arizona v. California, 373
U.S. 546, 600-01, 83 S. Ct. 1468, 1497-98 (1963); United States v.
District Court for Eagle County, 401 U.S. 520, 523, 91 S. Ct. 998,
1001 (1971). Each time this Court has applied the “implied-
reservation-of-water doctrine,” it has carefully examined both
the asserted water right and the specific purposes for which the
land was reserved, and concluded that without the water the
purposes of the reservation would be entirely defeated.

This careful examination is required both because the
reservation is implied, rather than expressed, and because of the
history of congressional intent in the field of federal-state
jurisdiction with respect to allocation of water. Where
Congress has expressly addressed the question of whether
federal entities must abide by state water law, it has almost
invariably deferred to the state law. See California v. United
States, 438 U.S. 645, 653-70, 678-79, 98 S. Ct. 2985, 2990-98,
3002-03 (1978). Where water is necessary to fulfill the very
purposes for which a federal reservation was created, it is
reasonable to conclude, even in the face of Congress’ express
deference to state water law in other areas, that the United
States intended to reserve the necessary water. Where water is
only valuable for a secondary use of the reservation,
however, there arises the contrary inference that Congress
intended, consistent with its other views, that the United
States would acquire water in the same manner as any other
public or private appropriator.

D. The Colorado River Compacts

32.  The waters of the Colorado River are shared by the states of New Mexico, Colorado,
Wyoming, Utah, Arizona, and California. See map, EXHIBIT 1.

33.  The waters of the Colorado River basin are allocated by the Colorado River
Compact of 1922 and the Upper Colorado River Basin Compact of 1948. Compacts are

agreements between states, or between states and tribes. To become effective, compacts

11
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must be enacted as identical statutes by Congress, and also by the legislatures of each state
and tribe. The Colorado River Compact was enacted by Congress as An Act of August 19,
1921, ch. 42, 42 Stat. 171 and by New Mexico in 1923 as NMSA 1978, § 72-15-5. The
Upper Basin Compact was enacted by Congress as An Act of April 6, 1949, ch. 48, 63 Stat.
31 and by New Mexico in 1949 as NMSA 1978, § 72-15-26.

34.  Asthe map in EXHIBIT 1 shows, the waters in the San Juan River flow downstream
from New Mexico into Lake Powell, where the San Juan joins with the main stem of the
Colorado River. The Colorado River then flows into Lake Meade and downstream
between Arizona and California. The map shows that other states have already built
infrastructure to capture any San Juan water that flows downstream from New Mexico,
such as: the Central Arizona Project, which supplies the Phoenix area and Tucson; the
Colorado River Aqueduct, which supplies Los Angeles and San Diego; and the All
American Canal, which supplies the Imperial Valley.

35.  Inshort, Albuquerque is competing with Las Vegas, Beverly Hills, Phoenix, and Los
Angeles for a dwindling supply of water. The water authorities in every other state are
acutely aware of this fact, as are Native American tribes. But the government in New
Mexico is oblivious to this reality.

36.  In the competition for the disappearing water from the San Juan-Colorado system,
the other states have 78 Representatives and 12 Senators in Congress, while New Mexico
has only 3 Representatives and 2 Senators. As a result, the Interior Department and the

BOR are under heavy political pressure not to enforce federal water laws.

12
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E. The McCarran Amendment and Federal Deference to State Water Law

37.  The last clause of section 8 of the Reclamation Act enacts a federal policy of water
conservation, while the first clause in section 8 enacts a policy of federal deference to state
water laws and regulations. See the text quoted above.

38.  This federal policy of deference to state water laws was reinforced and expanded by
the McCarran Amendment, 43 U.S.C. § 666. The McCarran Amendment waives the
sovereign immunity of the United States and Indian tribes and consents to the adjudication
and administration of water rights by the respective states.

39.  In United States v. District Ct. for Eagle County, 401 U.S. 520 (1971), the Supreme Court
ruled that state courts have the jurisdiction and authority to adjudicate the water rights of
the federal government, including the rights of Native American tribes.

F. Navajo Dam, Navajo Reservoir, and NIIP

40.  Under the Reclamation Act of 1902, the Bureau of Reclamation has constructed
many projects throughout the West, beginning with the Elephant Butte Dam and Reservoir
in New Mexico, https://www.usbr.gov/projects/index.php?id=94.

41.  In 1956 Congress authorized the construction of several new Reclamation Act
projects in the Colorado River Storage Act, Pub. L. No. 84-485, 70 Stat. 105 (Apr. 11,

1956), including the Glen Canyon Dam in Utah, the Flaming Gorge Dam in Wyoming, and
Navajo Dam in New Mexico. Section 4 of the Colorado River Storage Act states that the

participating projects shall be governed by the Reclamation Act of 1902.

13
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42.  In 1962 Congress authorized the construction of the Navajo Indian Irrigation
Project, which uses water impounded by Navajo Dam in Navajo Reservoir. Navajo Indian
Irrigation Project Act, Pub. L. No. 87-483, 76 Stat. 96 (Jun. 13, 1962). The NIIP Act
authorized the design and construction of waterworks and canals with an engineering design
capacity to irrigate up to 110,630 acres. However, NIIP proved to be uneconomic, so
Congress refused to appropriate the funds necessary to complete the project to the full
110,630 acres. As actually constructed, the NIIP waterworks cannot supply 110,630 acres,
even if it were practicable to build, operate, repair, and maintain the project. Itisnot. The
costs of the NIIP project have always exceeded its revenues.

43. The NIIP Act authorized the construction of waterworks, not the creation of water
rights. The NIIP Act expressly states that it does not create any water rights:

(c) No right or claim of right to the use of the waters of the Colorado River
system shall be aided or prejudiced by this Act . . ..

NIIP Act, § 13(c), 76 Stat. at 101. Congress intended “that the United States would acquire
water in the same manner as any other public or private appropriator.” United States v. New
Mexico, 438 U.S. 696, 702 (1978), that is, by diverting water and putting it to beneficial use.
44.  Navajo Dam and the Navajo Indian Irrigation Project are governed by the beneficial
use limitations in the Reclamation Act of 1902.

45.  Navajo Dam and the Navajo Indian Irrigation Project are governed by the
practicably irrigable acreage (PIA) requirement established by the Supreme Court of the
United States. The PIA standard applies to all irrigation projects in the West, whether the
projects are operated by governmental agencies, tribal agencies, or private parties.

14
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G. The San Juan-Chama Project

46.  The San Juan-Chama Project is another BOR project under the Reclamation Act.

Pub. L. No. 87-483, §§ 8-10, 76 Stat. at 97-99. The project collects water from the basin of

the San Juan River and diverts it through a series of tunnels to the Rio Grande Basin. See

map, EXHIBIT 1. The water transported by the San Juan-Chama Project is allocated to

users up and down the Rio Grande:

User
Albuquerque

Jicarilla Apache Tribe

Santa Fe County

Los Alamos County

Pojoaque Valley Irrigation District
Espanola

Belen

Los Lunas

Taos

Town of Bernalillo

Red River

Twining Water and Sanitation District

Middle Rio Grande Conservancy District

Share (acre-feet per year)(minimum)
48,200
20,900
6,500
5,605
1,200
1,030
1,000
500
400
400
400

60

15

15
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H. The Animas-La Plata Project

47.  The Animas-La Plata Project is another BOR project under the Reclamation Act.
Congress began initial planning for the Animas-La Plata project in the 1960s. During the
ensuing decades, the project went through many different concepts. Environmentalists
opposed the project, along with many residents in Northwest New Mexico and Southwest
Colorado. The project was also opposed on economic and budgetary grounds. Ultimately
the project was drastically downsized from its original grandiose conceptions. See Jonathan
Thompson, The Water Project That Wouldn’t Die, High Country News, Nov. 14, 2012.

48.  As built, the project consists mainly of a pumping station on the Animas River at
Durango. The plant uses electricity to pump water more than 500 vertical feet to the Ridges
Dam and Reservoir, also known as Lake Nighthorse.

49.  The purpose of this facility was to release water back into the Animas River during
times of water shortage. However, there have never been any releases from the reservoir,
except for two small tests. The reservoir has no other outlet. The pumped water just sits in
Lake Nighthorse and evaporates.

50. If water were ever released back into the Animas River, it could not reach its
intended recipients, because the water would be reabsorbed into the stream bed or used by
water owners with higher priority dates.

I. The Omnibus Public Land Management Act of 2009

51.  In 2009 Congress bundled dozens of pieces of legislation into the Omnibus Public

Land Management Act of 2009, Pub. L. No. 111-11, 123 Stat. 991 (Mar. 30, 2009). The bill

16
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created or expanded more than 34 wilderness areas, wilderness study areas, national
monuments, and scenic areas. The 2009 omnibus legislation did not repeal the beneficial
use requirement or the PIA standard. To the contrary, the 2009 legislation expressly
required the Secretary to comply with all federal laws which protect the environment.

SEC. 10303. COMPLIANCE WITH ENVIRONMENTAL LAWS.

* k%

(b) COMPLIANCE WITH ENVIRONMENTAL LAWS.—In carrying out

this subtitle, the Secretary shall comply with each law of the Federal

Government relating to the protection of the environment, including—(1) the

National Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.); and (2)

the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.).
J. The Endangered Species Act
52.  The Endangered Species Act (16 U.S.C. §1531 et seq.) applies to the San Juan River.
The River provides habitat for several endangered species, including the Colorado
pikeminnow (Ptychocheilus lucius), the razorback sucker (Xyrauchen texanus), the humpback
chub (Gila cypha); the bonytail chub or bonytail (Gila elegans); and the southwestern willow
flycatcher (Empidonax trailli extimus).
53.  Every year, the BOR releases several hundred thousand acre-feet of water from
Navajo Dam for endangered species habitat. According to the BOR, this water is not

available for use in New Mexico because it must be delivered downstream below Bluff,

Utah. See map, EXHIBIT 1.

17
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K. Other Federal Laws for the Protection of the Environment

54.  (a) The Reclamation Act of 1902 is one of the very first statutes enacted by Congress
to protect the environment. To protect the fragile environment in the western states, section
8 requires beneficial use of water, and prohibits any waste of water by anyone.

55.  (b) The Clean Water Act, Pub. L. No. 92-500, 86 Stat. 816 (Oct. 18. 1972).

56.  (c) The Safe Drinking Water Act, Pub. L. N0.93-523, 88 Stat. 1660 (Dec. 16, 1974).

57.  (d) The National Environmental Policy Act, 42 U.S.C. § 4321 et seq.
IV. WHY A FEDERAL DECLARATORY JUDGMENT ACTION IS NECESSARY

58.  The defendants have not complied with or enforced these laws.

59.  The defendants are under strong political pressures not to enforce these laws.
Federal statutes and case law set very clear rules, summarized above, to govern the Bureau
of Reclamation, Navajo Dam, NIIP, other irrigation projects, and the quantification of
water rights for tribes. However, it would be impolitic and stressful for defendants to
enforce these laws.

60.  This lawsuit can be resolved very quickly if the defendants will simply admit the
well-established rules of law set forth in this complaint. However, it is anticipated that
defendants will use a wide variety of litigation tactics, and the ample resources of three
governments, to avoid giving straight answers to the pure questions of federal law posed by
this case. Accordingly plaintiffs respectfully ask the court to keep in mind that plaintiffs

have very limited resources to litigate this case, and that declaratory judgment actions are
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designed “to provide an immediate forum for the adjudication of rights and obligations . . .
with expediency and economy.” Duggins v. Hunt, 323 F.2d 746, 748 (10th Cir. 1963).

61.  There are 23 tribes and pueblos in New Mexico. The water rights of other tribes and
pueblos are being jeopardized by the ongoing failure to enforce the laws. The tribes and
pueblos have been forced into a cruel fight for survival, where success depends on who hires
the most lawyers, who cuts inside deals with the bureaucracy, and who gets favors from
politicians. Plaintiffs acknowledge that tribes and pueblos have rights to significant amounts
of water, which need to be quantified as soon as possible. The water rights of all tribes and
pueblos in New Mexico must be adjudicated promptly, in accordance with the laws, in a
comprehensive and consistent manner.

62.  This lawsuit is made necessary by the defendants’ long and continuing record of
noncompliance with the law. The present controversy arises in part because of certain state
court rulings, including State ex rel. State Engineer v. United States, 2018-NMCA-053, 425 P.3d
723. That opinion holds, inter alia, that NIIP is not a BOR project, 9 18; that NIIP is not
subject to the beneficial use requirement, or the PIA standard, 9 24-26, 30; that Congress
created water rights by authorizing the construction of NIIP, 9 32; that the state’s water laws
and regulations are pre-empted by federal law, 49 10, 13, 14, 16; and that a state court can
adjudicate water rights in interstate rivers without considering global warming, lack of
available water, endangered species, or other federal reserved water rights, 9 40.

63.  The foregoing rulings are plain errors of federal law. They contradict the first

principles of federal water law set by the federal statutes and decisions described in this
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complaint. An irreconcilable conflict between state and federal law now exists, and
plaintiffs therefore ask the court to issue declaratory judgments to resolve the conflicts.

64. For example, Judge Wechsler refused to consider the dire and growing shortages of
water in the Colorado River system caused by global warming and prolonged drought.
Retired Judge Black affirmed that refusal.

65.  Asanother example, Judge Wechsler refused to consider the water which is used to
protect the species which have been declared endangered pursuant to the Endangered
Species Act. Retired Judge Black affirmed that ruling. The Black-Wechsler rulings conflict
with the Endangered Species Act and create chaos in the treatment of endangered species in
New Mexico. On the Rio Grande, there has been extended litigation in federal court over
releases of water for the silvery minnow, an endangered species. See Rio Grande Silvery
Minnow v. Bureau of Reclamation, 601 F.3d 1096 (10th Cir. 2010). By contrast, in state court,
water for the Colorado pikeminnow is a legal non-issue.

66.  These legally incorrect rulings adversely affect water users in the San Juan Basin.
Beyond that, these incorrect rulings also injure water users on the Rio Grande, including the
plaintiffs who depend on the Rio Grande for their water. These people were not served with
process, not parties to the case, and they had no opportunity to litigate the issues on their
merits, and therefore they are not bound as a matter of res judicata or collateral estoppel.

67.  Furthermore, the rulings in cause No. AB-07-1 (Navajo Nation Inter Se) were made

concerning a settlement via summary judgment, so they have no preclusive effect. State ex
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rel. Martinez v. Kerr-McGee Corp., 1995-NMCA- 041, 9 13-15, 120 N.M. 118, 898 P.2d 1256;
Pope v. The Gap, 1998-NMCA-103, 94 24, 27, 33, 125 N.M. 376, 961 P.2d 1283.
68.  These state court rulings overthrow the first principles of federal water law, so they
must be corrected by the federal courts, which have the ability to issue authoritative
decisions on questions of federal law. This declaratory judgment action is necessary to
reaffirm and enforce the federal laws which defendants must obey, and to carry out the
Supremacy Clause of the federal Constitution.
69.  This complaint asks the Court to issue declaratory judgments on the straightforward
points of federal law which apply to the defendants. These points include but are not
limited to the following:

® Navajo Dam, Navajo Reservoir, NIIP, the San Juan-Chama Project, and the Animas-
La Plata Project are BOR projects subject to the beneficial use requirement set forth in
section 8 of the Reclamation Act and Jicarilla Apache Tribe v. United States;,

® The PIA standard applies to NIIP and all other irrigation projects;

® PIA is the measure of Winters rights for the Navajo Nation,;

® The minimum needs doctrine applies to federal reserved rights claimed for the Navajo
Nation.

® The Colorado River Storage Act and the NIIP Act do not create water rights. They
simply authorize the construction of waterworks like dams, irrigation projects, canals, and

reservoirs;
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® Federal law does not follow the homeland theory espoused in In re General Adjudication
of All Rights To Use Water in Gila River System & Source (Gila V), 35 P.3d 68 (Ariz. 2001); and
® State and federal courts cannot ignore federal environmental laws when they adjudicate
rivers.
Pueblo of Santa Ana and State ex rel. Clark
70. In State ex rel. Clark v. Johnson, 1995-NMSC-048, 120 N.M. 562, 904 P.2d 11, the
New Mexico Supreme Court held that a governor has no power to bind the state to a
compact with a tribe or another state unless the Legislature enacts the agreement as a
statute.
71. A compact is a tripartite agreement between a state, the United States, and another
state or tribe. For a compact to become effective, the compact must be enacted at least three
times: as a statute by the United States; as a statute by each affected state; and as a statute by
each affected tribe, if tribes are involved.
72.  1In Pueblo of Santa Ana v. Kelly, 932 F. Supp. 1284 (D.N.M. 1996), 104 F.3d 1546
(10th Cir. 1997), the federal district court and the Tenth Circuit upheld Clark v. Johnson. The
federal courts held that state law determines the procedure for executing valid compacts
with tribes or other states; approval by the federal government does not bind the state if the
state has not enacted the agreement as a statute.
73.  In December 2010, about two weeks before he left office, Governor Bill Richardson

signed an agreement with the Navajo Nation on water rights. The Richardson-Navajo
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agreement is a proposed water compact between the State of New Mexico and the Navajo
Nation, but it has never been enacted as a statute by the New Mexico Legislature.
74.  In addition, the Richardson-Navajo agreement on its face violates the requirements
which the Legislature has set for proposed water compacts with tribes. Section 72-1-1(C)
provides that a proposed water compact must settle all of the tribe’s water claims. The
Richardson-Navajo agreement does not settle the water claims of the Navajo Nation in the
Rio Grande Basin, where Albuquerque and Santa Fe are located. Nor does it settle Navajo
water claims in the basin of the Little Colorado River, where Gallup is located. The Navajo
Nation will assert very large water claims against the Rio Grande and Little Colorado, on
top of its huge claims against the San Juan.
75.  So the water supply to Albuquerque and Santa Fe is facing many threats at once,
including:

- drought and climate change;

- reductions in supply from the San Juan-Chama Project;

- unresolved water claims by tribes and pueblos in the Rio Grande Basin,;

- the legal chaos in water law created by the New Mexico Court of Appeals opinion,;
and

- New Mexico’s obligation to deliver water down the Rio Grande to Texas and

Mexico.
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Tarrant Regional Water Dist. v. Herrmann, 569 U.S. 614 (2013)

76.  In Tarrant, the United States Supreme Court held that a federally approved water
compact does not pre-empt the Oklahoma water statutes. Speaking for a unanimous court,
Justice Sotomayor upheld “the well-established principle that States do not easily cede their
sovereign powers, including their control over waters within their own territories.” 569 U.S.
at 631.

V. CHRONOLOGY

77.  March 13, 1975. The State of New Mexico files suit against the United States to
adjudicate the water rights of the U.S. “on its own behalf and on behalf of its wards, to wit,
the Jicarilla Apache Tribe of Indians, the Navajo Tribe of Indians, and the Ute Mountain
Tribe of Indians,” in a general stream adjudication of the San Juan River Basin within New
Mexico, as authorized by the McCarran Amendment. Case No. CV-75-184 (“the main
case”), which 1s now renumbered as D-1116-CV-7500184.

78.  September 2, 2009. Case No. AB-07-1 (“the Navajo Inter Se”) is commenced as a
separate proceeding (sometimes called a “subfile”) within the general stream adjudication to
adjudicate the water rights of the Navajo Nation relative to other water owners. Some
service of process is made on local water owners, limited to the subfile Case No. AB-07-1.
79.  November 10, 2009. Judge James J. Wechsler, a judge of the New Mexico Court of
Appeals, is specially assigned to Case No. CV-75-184 and Case No. AB-07-1, to act as the
trial judge in the district court. The selection of Judge Wechsler does not follow the usual

practice for the assignment of judges in the district courts.
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80.  February 15, 2013. Judge Wechsler refuses to allow counterclaims asserted by local
water owners, even though Rule 1-013(A) NMRA makes these counterclaims mandatory.
8l.  June 1l & 2, 2013. Judge Wechsler hears oral arguments by attorneys.

82.  July 12, 2013. Judge Wechsler informs all parties that no evidentiary hearing is
necessary.

83.  August 16, 2013. Judge Wechsler issues an opinion granting summary judgment.
He rules that there are no disputed issues of material fact, and that as a matter of law the
Navajo Nation is entitled to an award of approximately 635,000 acre-feet per year in
perpetuity, to satisfy its Winters claims within the San Juan River Basin within New Mexico.
635,000 acre-feet is roughly 6 times as much water as is used by the Albuquerque/Bernalillo
County metropolitan area, and roughly twice as much as used by the city of Phoenix.

84. November 1, 2013. Judge Wechsler issues his Partial Final Judgments and Decrees.
85.  February 14, 2017. Retired Judge Bruce D. Black is specially appointed to hear the
appeals in the N.M. Court of Appeals. He served on the New Mexico Court of Appeals
from 1991 to 1996, alongside Judge Wechsler. Judge Black then retired from the state
bench to become a federal district judge in New Mexico from 1996 to 2017.

86.  April 3, 2018. Without hearing oral argument, the New Mexico Court of Appeals
issues an opinion affirming all of Judge Wechsler’s rulings. The opinion is written by
Retired Judge Black.

87.  May and June, 2018. Most of the parties except for the Navajo Nation and United

States challenge the COA opinion by seeking certiorari in the New Mexico Supreme Court.
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88.  August 12, 2018. The New Mexico Supreme Court grants certiorari and
consolidates the petitions into one proceeding. No. S-1-SC-37068, Consolidated with Nos.
S-1-SC-37065, -37070, and -37076.
89.  March 29, 2021. The New Mexico Supreme Court unexpectedly issues an order
quashing certiorari as improvidently granted, without explanation.
90. April, 2021. The New Mexico State Engineer, the Albuquerque Bernalillo County
Water Utility Authority, and the City of Gallup file motions asking the Supreme Court to
reconsider its order quashing certiorari. The State Engineer correctly points out that the
COA opinion contradicts federal law and due process.

The [COA] Opinion instead relies sua sponte on a misplaced application of

federal law to supersede the due process specifically provided by this Court for

statutory stream system adjudications in New Mexico. This reasoning

undermines both the authority of the state courts to adjudicate water rights

and the State Engineer’s authority to administer the waters of the State.
91. At the present time, Retired Judge Black’s opinion affirming Judge Wechsler is the
law throughout New Mexico, at least in state courts. See Rule 12-405(C) NMRA.
However, Retired Judge Black’s opinion contradicts, nullifies, and abrogates federal laws on
water as set forth in federal statutes and the decisions of the United States Supreme Court.

The Supremacy Clause of the Constitution does not allow that to happen, so this lawsuit has

become necessary. U.S. Const. art. VI, paragraph 2.
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VI. OTHER VIOLATIONS OF FEDERAL LAW

A. Due process right to be heard at a meaningful time and in a meaningful manner

92.  Plaintiffs are being subjected to ongoing deprivations of their fundamental rights of
due process under the federal Constitution, “Due process requires prompt notice with ‘the
opportunity to be heard at a meaningful time and in a meaningful manner.”” Sandia v.
Rivera, 2002-NMCA-057, 49 12 and 17, 132 N.M. 201, 46 P.3d 310 (quoting Mathews .
Eldridge, 424 U.S. 319, 333 (1976)).

93.  The San Juan adjudication has already been pending for more than 46 years, without
giving local water owners the opportunity to prove and protect their water rights. In
October 2017 the OSE informed Judge Wechsler that it would take 200 [two hundred] more
years to complete the adjudication. EXHIBIT 2. This is a denial of the right to be heard at
a meaningful time in a meaningful manner. The OSE admits that it does not have the
funding or staff to carry out its duties under the law.

94.  Most local water owners in San Juan County have water rights that were adjudicated
in the Echo Ditch Decree of 1948. Their water rights are being impaired and diminished by
the claims of the U.S. and the Tribes, because any increase in federal reserved rights will
result in a “gallon-for-gallon reduction in the amount of water available for water-needy

”

state and private appropriators.” United States v. New Mexico and Arizona v. California, supra.
B. Due process right to adequate service of process

95.  To advance the water rights of the Navajo Nation at the expense of other water

owners, the three governments (federal, state, tribal) worked together to create a so-called
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Expedited Inter Se, Case No. AB-07-1, as a vehicle for impairing defendants’ due process
rights. The service of process and notice for the Navajo Inter Se was constitutionally
inadequate under Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950);
Mennonite Bd. of Missions v. Adams, 462 U.S. 791 (1983); Macaron v. Associates Capital Services
Corp., 1987-NMCA-005, 105 N.M. 380, 733 P.2d 11; and Patrick v. Rice, 1991-NMCA-063,
112 N.M. 285, 814 P.2d 463. The three governments deliberately refused to use the best
available sources of information to identify current water owners.
96. In order to determine the amounts of water rights and their relative priorities in a
stream system adjudication, NMSA 1978, § 72-4-15 requires the state engineer to complete a
hydrographic survey of “all rights to the use of the waters of such system, together with all
other data in his [the state engineer’s] possession for such determination.” Section 72-4-17
reiterates this requirement:

In any suit for the determination of a right to use the waters of any stream

system, all those whose claim to the use of such waters are of record and all

other claimants, so far as they can be ascertained with reasonable diligence,

shall be made parties.
97.  In New Mexico, a current hydrographic survey must be performed in the field to
identify current water owners, because water rights owners are not required to file
declarations with the State Engineer. NMSA 1978, § 72-1-3 (owner may file declaration); §
72-5-2 (existing community ditches not required to file applications). A cadastral survey is

required because field work is the only way to identify the people who are currently using

water. The last hydrographic survey was performed before the 1948 Echo Ditch Decree, so
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it is too out of date to satisfy due process. Echo Ditch Co. v. McDermott Ditch Co., No. 01690
(1st Jud. Dist. Ct. Oct. 4, 1937).

98.  The State Engineer worked in concert with the Navajo Nation and the United States
to nullify these statutory and constitutional requirements. Instead of a genuine
hydrographic survey, they agreed to file a purported “hydrographic survey” which did not
meet constitutional or statutory standards. Their spurious survey excluded all current water
users outside of the Navajo Reservation. As a result, many current water owners were
never identified and made parties to Case No. AB-07-1.

99. On October 31, 2011, water owners filed a “notice of constitutional defect in service
list.” EXHIBIT 3. In response Special Master Steven Snyder sent an email to Celina Jones
of the Administrative Office of the Courts, a staffer who was working on the Navajo subfile
with Special Master Snyder and Judge Wechsler. EXHIBIT 4.

100. Exhibit 4 shows actual bias, prejudgment, and a lack of impartiality with regard to
local water owners. When the defendants asserted their constitutional rights to adequate
service of process, the Special Master rejected these rights as nothing more than “dilatory
tactics.” After his email became known to local water owners, Special Master Snyder did
the right thing and disqualified himself from the litigation. EXHIBIT 5. However Judge
Wechsler and Celina Jones continued on the case, although they should have also

disqualified themselves. See the due process right to impartial judges, below.
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C. Due process — denial of right to file answer and counterclaim
101. In February 2013 Judge Wechsler refused to allow local water owners to file an
answer and counterclaim to assert and defend their water rights as against the Navajo
Nation and the United States. Order Striking Community Ditch Defendants’ Answer and
Counterclaim (Feb. 15, 2013). His ruling denied local owners a meaningful opportunity to
present and prove their side of the case at a meaningful time.
102.  As this court knows, answers and counterclaims are mandatory in state and federal
courts in New Mexico. Rules 1-007(A), 1-008, 1-012, 1-013(A) (compulsory counterclaim)
NMRA,; Fed. R. Civ. P. 7(a), 8, 12, 13(a).
D. Due process — property rights and constitutional rights
103. In New Mexico, the right to take and use water is so essential that it is recognized as
a constitutional right.

The unappropriated water of every natural stream, perennial or torrential,

within the state of New Mexico, is hereby declared to belong to the public and

to be subject to appropriation for beneficial use, in accordance with the laws

of the state. Priority of appropriation shall give the better right.
N.M. Const. art. XVI, § 2.
104. Water rights are also property rights. When water is captured from a natural stream,
it becomes personal property. Hagerman Irrigation Co. v. McMurry, 1911-NMSC-021, 9 4-5,
16 N.M. 172, 113 P. 823; Snow v. Abalos, 1914-NMSC-022, 9 13-15, 18 N.M. 681, 140 P.

1044. Because water rights are constitutional rights and property rights, water rights are

entitled to the highest degree of judicial protection and due process.

30



Case 1:21-cv-01091-KK-SCY Document1 Filed 11/12/21 Page 31 of 157

E. Due process right to impartial judges; right to disclosure of actual or potential
conflicts; Liljeberg, Caperton, Williams

105. All litigants in state and federal courts have a federal constitutional right to impartial
judges as established in Liljeberg v. Health Serv. Corp., 486 U.S. 847 (1988); Caperton v. A. T.
Massey Coal Co., 556 U.S. 868 (2009); and Williams v. Pennsylvania, ____U.S. ____ 136 S.
Ct. 1899 (2016). This constitutional right has been denied to the defendants in the San Juan
litigation.
106. Judge James J. Wechsler worked for the Navajo Tribe as a lawyer. At the time of
his special appointment to the San Juan cases in 2009, Judge Wechsler made no disclosures
whatsoever about actual or potential conflicts of interest. Such disclosures are required by
the Supreme Court’s decision in Liljeberg, and by Rule 21-211 NMRA of New Mexico’s
Code of Judicial Conduct.

A judge should disclose on the record information that the judge believes the

parties or their lawyers might reasonably consider relevant to a possible

motion for disqualification, even if the judge believes there is no basis for

disqualification.
Committee commentary [8] to Rule 21-211 NMRA.
107. Atno time did Judge Wechsler disclose that he had worked as a lawyer at DNA
Legal Services (DNA). At the time James Wechsler worked for DNA as an attorney, from
November 1970 to July 1973, DNA was an agency or instrumentality of the Navajo Tribe.
DNA was organized, funded, and run by the Navajo Tribe.

108. Judge Wechsler’s prior employment as an attorney by the Navajo Tribe created an

irreconcilable conflict of interest. There is a plain conflict of duties between his duties of
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loyalty to his former employer and clients, and his duty of absolute impartiality as a judge.
Lawyers owe duties of loyalty and confidentiality to former clients and employers, and
those are continuing duties which survive the termination of the earlier relationship. New
Mexico Rules of Professional Conduct, Rule 16-109 (duties to former clients); Roy D. Mercer,
LLCv. Reynolds, 2013-NMSC-002, q 1, 292 P.3d 466; Living Cross Ambulance Serv., Inc. v. New
Mexico PRC, 2014-NMSC-036, 338 P.3d 1258. On the other hand, judges have duties to act
with absolute impartiality to all parties, Rule 21-202 NMRA,, and to avoid conflicts of
interest and even the appearance of impropriety, Rule 21-211 NMRA.

109. The Navajo Tribe, now called the Navajo Nation, is a party in Case No. AB-07-1,
and the water rights of tribal members are being quantified and adjudicated in that case.
When he worked as a DNA attorney, James Wechsler personally worked as the lawyer for
hundreds of Navajo tribal members. Years later, Judge Wechsler awarded water for the use
of his former clients.

110. It must be emphasized that it is admirable that Mr. Wechsler worked as an advocate
for the Navajo people, because providing legal services to underserved segments of the
population is one of the highest traditions of the bar. However, having served as a lawyer-
advocate for the interests of the Navajo people, Judge Wechsler cannot claim to be impartial
as to the water rights of the Navajo people. He owes continuing duties of loyalty to the
people he once served, and those duties conflict with the judicial duty of impartiality.

111. When Judge Wechsler was specially assigned to the case, the attorneys for the three

governments knew that he had worked as an attorney for DNA, but they said nothing. By
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remaining silent, they breached their ethical duties, and the defendants’ constitutional right
to an impartial judge. When an attorney discovers a possible ethical violation concerning a
matter before a court, he is not only authorized but is in fact obligated to bring the problem
to that court’s attention. In re Gopman, 531 F.2d 262, 265 (5th Cir. 1976) (citing Estates
Theatres, Inc. v. Columbia Pictures Indus., Inc., 345 F. Supp. 93, 98 (S.D.N.Y. 1972)).

112. By contrast, the defendants and their attorneys knew nothing about these
circumstances. If Judge Wechsler or the government attorneys had made the required
disclosures, the defendants would have promptly moved to recuse him.

113.  While the case was pending in the state Court of Appeals, rumors began to circulate
about a possible connection between Judge Wechsler and the Navajo Tribe. After
investigation, counsel for the acequias filed a motion in the Court of Appeals, raising the
issue of possible disqualification, and asking for a remand to the district court for the limited
purpose of discovering all the facts relevant to recusal. Motion filed February 26, 2018. The
Court of Appeals panel (including Retired Judge Black) denied the motion, and referred the
acequias’ attorney to the disciplinary board for raising the issue.

114. While Judge Wechsler worked as a DNA lawyer, DNA provided written
litigation advice to the Navajo Tribe concerning the subject matter of Case AB-07-1:
Navajo claims to the San Juan River. In September 2019 Stanley Pollack, water counsel
for the Tribe, produced a DNA legal memo which he had kept in his files for years.
EXHIBIT 6 (“the DNA water litigation memo”). This is a legal memorandum which DNA

researched and sent to the Navajo Tribal Council in February 1971, when Judge Wechsler
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was working as an attorney at DNA. DNA gave legal advice and counsel to Navajo tribal
officials about the subject matter of the present case: Navajo claims to the Colorado River
system.
115. By acting as a judge in this matter, Judge Wechsler violated a very specific rule on
judicial impartiality. Under Rule 21-211(A)(5)(a), recusal is mandatory when:
(5) The judge:
(a) served as a lawyer in the matter in controversy, or was associated

with a lawyer who participated substantially as a lawyer in the matter during
such association;

This is also a violation of the federal due process rights which the Supreme Court
established in Liljeberg, Capperton, and Williams.

116. While Judge Wechsler was deciding this case, in which the State of New Mexico
was a party, the State was paying his son’s law firm millions of dollars for legal services
on water cases. Recent requests under the Inspection of Public Records Act, NMSA 1978,
§§ 14-2-1 through -12, have revealed that the State Engineer and the Interstate Stream
Commission have paid several million dollars for legal services by Jeffrey Wechsler (Judge
Wechsler’s son) and his law firm, for work on water cases. The amount paid exceeds two
million dollars, by how many more millions is unclear. A small sample of payments is
attached as EXHIBIT 7.

117. The exact amount is not yet known because the State Engineer and the Interstate
Stream Commission have not yet produced all the payment records which have been

requested under the Inspection of Public Records Act (IPRA).
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118. In 2019 the State entered into a contract, number 21998, signed by Jeffrey Wechsler,
for his firm to provide legal services on water issues. In 2020 Jeffrey Wechsler signed an
amendment increasing the amount of this contract to $3,060,000 through 2023. EXHIBIT
8.

119. Retired Judge Bruce Black was not authorized by the New Mexico Constitution to
act as a judge in the Court of Appeals. Retired Judge Black was not constitutionally
eligible for his extraordinary appointment to the Court of Appeals for the Navajo case. The
New Mexico Constitution allows the appointment of retired state judges to hear cases in the
district courts, but not the Court of Appeals or the Supreme Court. N.M. Const. art. VI, §
15(C).

120. The unusual appointment of Retired Judge Black in 2017 was recommended by one
of Judge Wechsler’s colleagues on the Court of Appeals. EXHIBIT 9. The selection of
Judge Black did not follow the normal procedures for assignment of judges in the Court of
Appeals.

121. While he was acting as a judge in the Navajo case, Judge Black was working as a
lawyer and investigator for the State of New Mexico, one of the parties to the case.
EXHIBIT 10. It is a violation of due process for a judge to work as a lawyer for a party, or
to accept compensation from a party. Judge Black did not disclose his employment or his
compensation, contrary to Liljeberg and Rule 21-211.

122. In February 2017, shortly after he agreed to sit on the Navajo case, Retired Judge

Black agreed to work confidentially as an attorney and investigator for the University of
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New Mexico. UNM is an institution of the State of New Mexico, a party to the Navajo
litigation. Retired Judge Black did not disclose this to local water owners in the Navajo
case.

123. In 2017 and 2018, Retired Judge Black agreed to another special assignment as a
lawyer and investigator for UNM, concerning football Coach Bob Davie. Retired Judge
Black also did not disclose this attorney-client relationship to the local water owners in the
Navajo case.

124. UNM has been actively involved in the San Juan adjudication. The Utton Center at
UNM law school provided a so-called “ombudsman” to assist San Juan water owners in
signing agreements with the State Engineer. The “ombudsman” title was deceptive, because
the so-called “ombudsman” was not neutral at all. The “ombudsman” influenced water
owners to sign contracts of adhesion with the OSE, and many of them did, without getting
independent legal advice.

125. By agreeing to act as a lawyer for a party, Retired Judge Black created an
irreconcilable conflict of interest. He created a conflict of duties, where his duties as a
lawyer are contrary to his duties as a judge. His duties to a current client under Rules 16-
107 and 16-108 clash with his duties as a judge.

126. Retired Judge Black lists himself for employment at www.fedarb.com. See
https://www.fedarb.com/professionals/judge-bruce-d-black-retired/. Those employments,
whatever they are, might create conflicts, but there is no way of knowing because fedarb is

wrapped in “confidentiality”.
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127. Furthermore, it appears that Retired Judge Black might not have complied with Rule
16-112 (former judge); Rule 16-204; Rule 21-310 (practice of law); Rule 21-311 (financial or
business activities); Rule 21-312 (compensation for extrajudicial activities); Rule 21-315
(extrajudicial compensation, expense reimbursement, and reporting); Rule 21-401
(campaign contributions).

128. Because judges and staff have not made the required conflict disclosures, the
foregoing information is incomplete. Plaintiffs are currently in the process of acquiring
additional evidence which will be presented to the court after it is evaluated.

129. The New Mexico Court of Appeals and Supreme Court have no established
procedures for identifying, disclosing, and preventing conflicts of interest among judges and
staff. Upon information and belief, the appellate courts do not have a computerized system
for conflict checks. Compliance is spotty because it is left to each individual.

F. First Amendment rights; right to speak to the press; right to ask for justice

130. In February 2017 the acequias issued a statement to the press to explain the motion
which they had filed about Judge Wechsler’s conflicts. EXHIBIT 10. The press statement
quoted Mike Sullivan, the Chairman of the Association: “All we have ever asked for was
honesty and fairness through the judicial system,” said Mike Sullivan, chairman of the San
Juan Agricultural Water Users Association. “How could this have happened?”

131.  On April 3, 2018 the Court of Appeals issued Judge Black’s opinion on water rights,

2018-NMCA-053, 425 P.3d 723, and simultaneously entered an order referring the
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Association’s attorney to the disciplinary process for raising the question of Judge
Wechsler’s recusal.

132.  During the disciplinary process, disciplinary counsel incorrectly attributed Mike
Sullivan’s statement to the Association’s attorney, even though it was Mike Sullivan who
made the statement and asked the question quoted above. Disciplinary counsel convinced
the disciplinary authorities that the Association’s attorney had defamed Judge Wechsler “by
inference” when Mike Sullivan asked for fairness and honesty in the judicial system. The
Disciplinary Board has recommended that the Association’s attorney should be suspended
indefinitely for statements to the press.

133. Every litigant in every court has a right to ask for fairness and honesty in the judicial
process, because fairness and honesty are essential elements of due process. Yet the water
owners are being punished because they asked for justice. This is an ongoing infringement
of the water owners First Amendment right to speak in court, to speak through their
lawyers, and to speak to the press. Water owners are being subjected to government
retaliation for exercising their free speech rights. See inter alia, Gentile v. State Bar of Nevada,
501 U.S. 1030 (1991); In re Sawyer, 360 U.S. 622 (1959); and Bose Corp. v. Consumers Union of
United States, Inc., 466 U.S. 485 (1984); Helena Chemical Co. v. Uribe, 2013-NMCA-017, 293
P.3d 888; Rule 16-306 NMRA (extrajudicial or out of forum statements are permitted).

G. Due process — the ban on “after acquired evidence”

134. The disciplinary process selectively banned what it deemed “after-acquired

evidence.” For example, after Mr. Pollack belatedly produced DNA’s water litigation

38



Case 1:21-cv-01091-KK-SCY Document1 Filed 11/12/21 Page 39 of 157

memo, EXHIBIT 6, the Disciplinary Board refused to consider it, because it was
characterized as “after-acquired evidence.” That is an outright repudiation of due process,
because the main purpose of the judicial process is to gather evidence after the fact. In the
United States, there is an entire branch of government — the judicial branch — that devotes
itself to gathering and processing “after-acquired evidence.”

H. Due process — ex parte contacts.

135. The Office of the State Engineer has engaged in ex parte contacts with Judge
Wechsler, but no one has disclosed those contacts so that other parties can respond. Judge
Wechsler takes the erroneous position that he is not required to disclose his ex parte
communications with the OSE.

1. Equal protection

136. Water owners are being denied the equal protection of the laws, because one water
claimant — the Navajo Tribe — has been given favorable and expedited treatment, the so-
called “Expedited Inter Se,” at the expense of water owners who hold valid water rights.
The “Expedited Inter Se” denies equal protection to local water owners by barring them
from presenting their side of the case to contest the Navajo claims. The “Expedited Inter
Se” denies equal protection to local water owners by granting water rights to parties who are
favored by the State Engineer, using a hasty, expedited, and summary process, while
denying other water owners the right to be heard at a meaningful time in a meaningful

manner.
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J. Substantive due process
137. Water owners have been, and continue to be, subjected to violations of substantive
due process. They will not be heard in a reasonably foreseeable time. In another 200 years,
all of the local water owners will be dead.
138. The three governments have infringed the due process rights stated above for
invidious purposes. The three governments have worked together for the following
invidious purposes:

to prevent local water owners from ever being heard;

to evade and violate all of the water laws set forth above; and

to nullify the Colorado Compacts by allowing the Navajo Nation to export San Juan
River water from New Mexico to other states, while charging New Mexico’s compact share
for water that is actually used in other states. There is no conceivable way that 635,000
acre-feet can be put to beneficial use on the Navajo Reservation within New Mexico.
139. As described in this complaint, water owners are being treated arbitrarily and in bad

faith.
VIl. REMEDIES

140. The water supply to each of the Plaintiffs is being jeopardized and impaired by the
matters described in this complaint. Unless the Court takes prompt action, the Plaintiffs will
be injured by reductions in water supply, restrictions on water use, and increased costs for

water. These injuries have already started to occur.
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141. New Mexico is experiencing the first stages of ecologic and economic disaster. The
signs are everywhere:

142.  Elephant Butte Reservoir on the Rio Grande is only 5.9% full as of October 31,
2021.

143. Navajo Reservoir on the San Juan River is holding only 26% of its active storage
capacity, as of October 11, 2021.

144. The water level behind Glen Canyon Dam in Lake Powell has dropped to an
elevation of 3543.91 feet, as of November 6, 2021. At this level, the reservoir is holding less
than 29% of its maximum capacity, the lowest since the reservoir was filled.

145. The water level behind Boulder Dam in Lake Mead has dropped to an elevation of
1,066.07 feet, as of November 6, 2021. This is less than 34% of its maximum capacity, the
lowest since the reservoir was filled.

146. The low water levels in Lake Powell and Lake Mead have reduced the amount of
hydroelectric power that can be generated by Glen Canyon Dam and Boulder Dam. If
water levels drop much further, it will become impossible for the turbines to generate any
power at all.

147. Glen Canyon Dam supplies electric power at very low rates to pump water uphill at
NIIP. So in essence the federal government is wasting electricity in order to waste water at
NIIP.

148. In August 2021 the BOR declared a water shortage on the Colorado River and began

cutbacks in water supplies.

41



Case 1:21-cv-01091-KK-SCY Document1 Filed 11/12/21 Page 42 of 157

149. Yet, in the face of this growing environmental and societal catastrophe, it is the
official position of the New Mexico courts that water shortages and drought do not matter.
COA opinion Y 40. The United States and the Navajo Nation agree with the COA opinion
that water shortages, global warming, endangered species, and drought can be ignored. The
United States and the Navajo Nation assert that the COA opinion is correct in all respects,
even though the opinion flatly violates all of the federal laws set forth in this complaint.
150. Plaintiffs respectfully submit that the pure questions of law in Parts III and IV should
be the first priority for decision, while the parties move forward towards a later resolution of
the questions in Part VI. The questions of law posed in Parts III and IV can be answered by
a straightforward reading of the federal laws and cases cited in this complaint.
151. At the present time this complaint does not seek money damages, but this complaint
does seek an award of costs and attorneys fees under applicable laws such as the Civil
Rights Acts, the Endangered Species Act, and the National Environmental Policy Act.
152. Plaintiffs reserve all of the their procedural and substantive rights, including the right
to amend this complaint, or to file other lawsuits.
PRAYER FOR RELIEF

Wherefore, Plaintiffs pray the court:
(A) to issue declaratory judgments on the points of federal law set forth in Parts IIT and IV;
(B) to 1ssue declaratory judgments on other related issues of federal law as appropriate,

including the issues of federal law in Part VI,
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(O) to issue injunctive and other relief pursuant to 28 U.S.C. § 2202 to implement and
enforce the Court’s declaratory judgments;
(D) to issue the relief to which each party is entitled even if the party has not demanded that
relief in pleadings, as required by Fed. R. Civ. P. 54(c); and
(E) to grant such other and further relief as may be appropriate, including costs and
attorneys fees under applicable law.
Dated: November 12, 2021.
Respectfully submitted,
VICTOR R. MARSHALL & ASSOCIATES, P.C.
By__/s/ Victor R. Marshall
Victor R. Marshall
Attorneys for Plaintiffs
12509 Oakland NE
Albuquerque, New Mexico 87122

505-332-9400
victor@vrmarshall.com
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF NEW MEXICO

GUY CLARK, et al.,

Plaintiffs,
v. No.
DEB HAALAND, et al.,,
Defendants.
EXHIBITS TO COMPLAINT

10.

Map of Colorado River Basin, San Juan River, and Rio Grande.

State’s schedule for completing the San Juan adjudication, filed February 14, 2017.
Notice of constitutional defect in service list AB-07-1, filed October 31, 2011.
Email by Special Master Steve Snyder, October 31, 2011.

Notice of withdrawal by Special Master Steve Snyder on his own motion, filed
November 2, 2011.

DNA litigation memo sent to Navajo Tribal Council about the Tribe’s water rights in
the Colorado River Basin, dated February 4, 1971.

Partial records of payments by OSE and ISC to the law firm of Judge Wechsler’s son.

Contract signed by Judge Wechsler’s son for legal work through 2023, for a total
contract amount of $3,060,000.

Email from Court of Appeals Judge Linda Vanzi requesting special appointment of
retired Judge Bruce Black to San Juan appeals, February 2, 2017.

Press release by acequias, February 27, 2018.

[Highlighting is added for ease of reference only.]
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STATE OF NEW MEXICO
SAN JUAN COUNTY
ELEVENTH JUDICIAL DISTRICT COURT

STATE OF NEW MEXICO, ex rel. CV-75-184
STATE ENGINEER, Hon. James J. Wechsler

Presiding Judge

Plaintiff,

SAN JUAN RIVER STREAM SYSTEM
V. ADJUDICATION
THE UNITED STATES OF AMERICA LA PLATA RIVER SECTION
etal.,
Defendants,

VS.

THE JICARILLA APACHE TRIBE and the
NAVAJO NATION,

Defendant-Intervenors.

STATUS REPORT ON COMPLETING THE SAN JUAN RIVER STREAM SYSTEM
ADJUDICATION

Pursuant to the Court’s October 18, 2016 Order Regarding Proposal for Proceeding in
the Adjudication, and February 8, 2017 Order Denying Motion for Extension of Time to File
Status Report on Completing the Adjudication of the San Juan River Stream System
Adjudication, Plaintiff State of New Mexico, (“State”) provides this Report on its plan for the
completion of the remaining sections of the San Juan River Stream System Adjudication.

In the State’s FY 2016 Rule 1-071.3 Report, the State identified the tasks that have been
completed in the San Juan adjudication, those that are in process, and those to be completed. See
Notice of Filing Rule 1.071.3 Report (September 29, 2016). In the face of possibly permanent

reductions to its budget, the State’s priority is to finish adjudicating those claims that are already

EXHIBIT
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pending before the Court instead of beginning a new section. This means that the State’s
priorities are completing the adjudication of surface water rights in the La Plata section,
defending the Court’s orders adjudicating the Navajo Nation’s water rights in pending appeals,
and resuming the already scheduled proceeding on the Ute Mountain Ute’s water rights claims.
Under the Preliminary Scheduling Order for the Adjudication of the Water Rights of the Ute
Mountain Ute Tribe entered on August 4, 2009, the parties must file a joint motion for a
proposed procedural order on March 30 2020, and begin preparing expert reports. This
proceeding will require significant attorney and technical resources from the State.

The State is also required to allocate resources to the appeal of the Navajo Nation’s water
rights, currently pending before the Court of Appeals, that will likely continue before the New
Mexico Supreme Court. These appeals also require participation by the State, and the allocation
of resources.

As the State reported in its Motion for Extension of Time, there is a very real possibility
that a reduction in appropriations may force the State to suspend prosecution of some ongoing
adjudications, including further sections of the San Juan River Adjudication. It would not be an
efficient use of the State’s resources to begin the hydrographic survey work for a new section in
the face of significant uncertainty of sufficient resources being available to complete the survey,
which would grow stale over time. However, to address the Court’s request, the State has
estimated the time required to adjudicate the remaining sections of the San Juan Basin, which are
the (1) Animas, (2) San Juan main stem, (3) Los Pinos and Navajo Rivers, and (4) the lands and
water rights within Hammond Conservancy District, based upon the time that has been required
to adjudicate surface water rights in the La Plata section. See Scheduling Order Governing

Adjudication of Irrigation Water Rights in the La Plata River Section (filed February, 2006).
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A review of the time it has taken the State to adjudicate approximately 430 irrigation
subfiles in the La Plata section, with varying levels of resources, shows that it took
approximately two years to prepare the hydrographic survey section, twelve years to adjudicate
430 irrigation subfiles, and will take an additional two to three years to complete inter se and
enter a judgment and decree. There are approximately 8,600 water rights remaining in the San
Juan Basin, for an estimated 30,800 acres. The hydrographic survey of that many acres would
require a minimum of § years. If the State were able to adjudicate the subfiles at the same rate as
in La Plata, which is an average of 36 subfiles per year, it could take over two hundred years to
re-adjudicate the remaining surface water rights in the San Juan. The inter se proceeding for
each of the remaining four sections would also require an additional eight to ten years.

The chart below captures the tasks for completing the next section of the adjudication, the

San Juan section surface water rights.

Category Task

A. Evaluation of Surface Water
Uses in the San Juan Section

1. Identify claimants and existing
surface rights, including field visits,
evaluation of county records to
gather information and prepare
proposed subfile orders

2. Preparation of hydrographic
survey maps and report depicting
surface water rights

3. Publication and filing of
hydrographic survey maps and
report

4. Motions for entry of procedural
order to govern adjudication process

5. Joinder of all known claimants
and service of packet with pertinent
documents, including proposed
consent order

6. Publication of notice to serve
known but not located claimants

7. Publication of notice of deadline
for unknown claimants of interest to
file water rights claims

8. Consultation period, public

3
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meetings, and field visits with
claimants regarding proposed
consent orders

9. Litigation with claimants who file
answers objecting to proposed
consent orders

10. File motions for default
judgment against unknown
claimants of interest and other who
do not respond to publication notice
and/or motions for judgment on any
remaining subfiles

11. Orders entered on all subfiles

B. Preparation of Maps and
Appendices for /nter Se on Surface
Water Rights

1. Preparation of draft final
judgment and decree, including
technical and administrative work to
compile description of water rights
and mailing list

2. Review of all orders to reconcile
State’s internal database and maps

3. File motions to amend/correct
subfile orders, if necessary

C. Inter se proceedings and entry of
Final Decree on Surface Water
Rights

1. Filing of motion for procedural
order for inter se and entry of final
judgment and decree

2. Briefing on motion for procedural
order and entry of procedural order

3. State files motion to enter FJD

4. State makes FJD available for
public inspection, including
addendum summarizing all water
rights and forms for objection Notice
and mailing of notice of draft final
judgment and decree and inter se
process

5. State files updated service list

6. State mails and publishes notice
of inter se proceeding; files Proof of
Publication of Notice and certificate
of service

7. Deadline for filing inter se
objections

8. State files and posts report
summarizing inter se objections and
mails objections to water right
owners

9. Mandatory scheduling
conferences on inter se objections

4
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10. Court conducts proceedings on
inter se objections

11. Entry of order resolving inter se
objections

12. Briefing on Motion to Enter
FID

13. Court enters Final Judgment and
Decree on Surface Water Rights in
the San Juan section

Given the limited resources of the State and the projected length of time required to
continue the adjudication under existing procedures, the State’s priority is to devote its available
resources to evaluating alternative approaches to streamline the adjudication process, rather than
to commence planning under currently required approaches.

Respectfully submitted,

_/s/ Arianne Singer

Arianne Singer

Kelly Brooks Smith

Gary Storm

Special Assistant Attorneys General
Office of the State Engineer

P. O. Box 25102

Santa Fe, NM 87504-5102
505/827-6150; 505/827-3887 (fax)

CERTIFICATE OF SERVICE
I certify that I have caused a copy of the above to be served by E-mail to all Counsel on

the Electronic Service List for D-1116-CV-7500184, and to wrnavajointerse(@nmcourts.gov, on
February 14, 2017.

/s/ Kelly Brooks Smith
Kelly Brooks Smith
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@ S4H JUAN COUNTY MY
FILED
STATE OF NEW MEXICO o moonipre
COUNTY OF SAN JUAN ol T L 94
STATE OF NEW MEXICO, ex rel.
THE STATE ENGINEER,
Plaintiff, AB-07-1
Vvs. No, CV 75-184
Honorable James J. Wechsler
THE UNITED STATES OF AMERICA, etal,, Presiding Judge
Defendants, Before Special Master
Stephen E. Snydex

NOTICE OF CONSTITUTIONAL DEFECT IN SERVICE LIST

Defendants hereby give notice that there is a constitutional defect in the service list
which was prepared by the Settling Parties and used by the Court. Many water users in the
San Juan Basin have reported that they did not receive a mailing from the Court notifying
them of this proceeding, even though they are listed on County records as the owners of
irrigated property, or shown on ditch membership lists. Other evidence also establishes that
the Settling Parties provided the Court with a mailing list which does not meet the
requirements of:

(A) the United States Constitution,

(B) the New Mexico Constitution;

(C) the New Mexico Rules of Civil Procedure, including Rules 1-071.1, 1-071.2, and
1-004; and

(D) the orders of the Court and the Special Master.

Beginning in the latter part of 2010, the undersigned defendants made numerous
attempts over period of months to assist the Settling Parties in assembling the best possible

mailing list from a variety of sources, including ditch membership lists. The defendants’

N
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efforts were rebuffed by the Settling Parties, and in particular the OSE. Despite numerous
requests, the Settling Parties even refused to provide a copy of their mailing list to
defendants so that it could be improved. See the live and written testimony of Shirley A.
Meridith on October 26, 2011, including defendants’ Exhibit 1.

In addition, the testimony of Arianne Singer during the hearing on July 19, 2011
establishes that the current OSE and the Settling Parties do not know how the mailing list
was assembled, or how it was processed, or what original sources were used, or the dates of
the source materials. The bulk of the information in the mailing list was more than a year
old, but the Settling Parties made no effort to update it before they made their mailing m
May 2011, even though the defendants repeatedly offered to help them obtain more current
and accurate ditch membership lists.

These defects could have been cured with reasonable effort before the mailing was
made, but the Settling Parties made no effort to do so. Their mailing list does not comply
with the requirements of the Constitutions of the United States and the State of New
Mexico, and the other authorities listed above. Under the law, the Settling Parties as
plaintiffs were required to use the best available sources to assemble the mailing list, and
they did not do so. Although it may not be feasible to prepare a mailing list that is
absolutely perfect, the law requires the Settling Parties to do mauch more than they did. The
problem is compounded by the absence of the mandatory hydrographic survey required by
NMSA 1978, §§ 72-4-13 through -17. A real hydrographic survey would have identified the
current owners of all the irrigated tracts in the San Juan Basin, but the OSE and the Settling

Parties did not do one.

RP 0007543
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The problem of a grossly defective mailing list is not solved by publication, because
notice by publication is in addition to, not a substitute for, preparation of a service list from
the best available sources.

This constitutional defect is somewhat reduced, but not solved, by the entries of
appearances and notices of intent to participate filed on September 15, 2011 by the
undersigned law firm on behalf of 10,025 named defendants. If the Court recognizes those
entries and notices of intent as listed, subject to amendment, then those listed persons would
have little basis for a challenge based on inadequacy of notice, since they have been given
the opportunity to participate through counsel. If not, then the constitutional problem
grows mwuch bigger.

Regardless of the September 15 entries of appearance, the defendants have no way of
curing the constitutional defect with respect to the persons who are not on the September 15
lists, and who did not receive notice. There are many such persons, given the gross
inadequacy of the mailing list which the Settling Parties provided.

Accordingly, the current adjudication efforts of the Court, the Special Master, and all
the litigants are subject to a very real risk that this proceeding, whatever its outcome, can be
nullified by persons who did not get notice. The Navajo #nter se is off to a false start,
constitutionally speaking.

The Court can cure this constitutional defect right now, by ordering the Settling
Parties to actually do what they were already ordered to do: prepare a coraprebensive
mailing list from the best available cuxrent sources. One of those available sources is the
ditch membership lists filed on September 15, 2011. There are other sources which the

Settling Parties can obtain by diligent effort. Through a merge/purge process, the new

RP 0007544
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mailing list can be compared to the old mailing list, so that the Settling Parties are only
mailing to the people they missed the first time around.

This is a notice, not a motion by the undersigned defendants. The defendants have
already wasted too much time and money trying to reduce this problem. The defendants do
not have the power to cure this constitutional defect, ouly the Court does. And it is the
Settling Parties’ duty and burden to prepare an adequate service list, not the defendants’
burden.

This problem should be addressed by the Court, and also by the incoming State

Engineer, whoever that might be.

Respectfully submitted,

12509 Oakland NE
Albuquerque, NM 87122
505-332-9400 / 505-332-3793 FAX

CERTIFICATE OF SERVICE
I hereby certify that on this 31st day of October, 2011, a true and correct copy of the

foregoing was served on the parties and claimants by attaching a copy of said document to
an email sent to the following list server: wrnavajointerse@nmcousts.gov.

Victor R. Marsﬁa]i,

RP 0007545
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Victor Archive

From: Steve Snyder <sesnyder@g.com>

Sent: Monday, October 31, 2011 2:37 PM

To: ‘Victor Marshall'

Subject: RE: SAN JUAN RIVER BASIN ADJUDICATION - General Stream Litigation- MAIN Case No. CV-75-184
Celina:

More dilatory tactics by Marshall. To what extent were these issues raised at the hearing before Judge Wechsler last
week. The filing of a notice is not a request for relief so | am not sure what to make of this filing. Is this something
Judge Wechsler can (and wants to) addresses in his order re last weeks’ hearing?

Steve Snyder

4 Manzano Road
Corrales NM 87048
(505) 890-7550
sesnyder@g.com

From: owner-wrattorney@11thjdc.com [mailto:owner-wrattorney@11thjdc.com] On Behalf Of Victor Marshall
Sent: Monday, October 31, 2011 12:36 PM

To: wrlaplata@11thjdc.com; wrattorney@11thjdc.com; Victor Marshall; Shirley Meridith; Sheri Heying
Subject: SAN JUAN RIVER BASIN ADJUDICATION - General Stream Litigation- MAIN Case No. CV-75-184

Dear Counsel:

Please find attached the following document, fax-filed with the Court today: Notice of
Constitutional Defect in Service List

Sincerely,

Sheri Heying for

Victor R. Marshall, Esq.
505-332-9400
505-332-3793 Fax

victor@vrmarshall.com
sheri@vrmarshall.com

No virus found in this message.
Checked by AVG - www.avg.com
Version: 2014.0.4592 / Virus Database: 3950/7521 - Release Date: 05/19/14

EXHIBIT
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DISTRICT ¢
SAN JUAN cau?ewuu
AFILED
STATE OF NEW MEXICO
COUNTY OF SAN JUAN 200 NOV -2 ay ) 54

ELEVENTH JUDICIAL DISTRICT

STATE OF NEW MEXICO, ex rel. CV-75-184
STATE ENGINEER,
HON. JAMES J. WECHSLER
Plaintiff, PRESIDING JUDGE
V. SAN JUAN RIVER
ADJUDICATION

THE UNITED STATES OF AMERICA,
etal, Claims of Navajo Nation
Case No: AB-07-1
Defendants,
NOTICE OF SPECIAL MASTER'S WITHDRAWAL FROM NAVAJO INTER SE
THIS MATTER comes before the Special Master on his own motion.
The Special Master hereby gives notice that, as of the filing of this notice, he is

withdrawing from the Navajo /nfer Se. All matters pending before the Special Master

are now scheduled before the Presiding Judge. ﬂﬂz

Stephen E. Stiyder
4 Manzano Road
Corrales NM 87048
(505) 890-7550
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DIRECTOR, NAVAJO LAW
POST CFFICE BOX THREE HUNDRED SIX DEVELOPMENT UNIT
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WINDOW ROCK, ARIZONA 86515
TELEPHONE [60Z] 87I-4I5! ATTORNEY

RECEIVED

February 4, 1971 ‘APR 21971
THE MAT230 TRIBE
LEGAL D SPENT

The Honorable Peter MacDonald
Chairman of the Navajo Tribal Council
The Navajo Tribe

Window Rock, Arizona 86515

. Dear Chairman MacDonald:

Enclosed is a copy of DNA's research on the Navajo .
Tribe's Water nghts in the Colorado River basin which
was prepared sometime during the latter part of 1968
and early months of 1969. This report has been revised
once, but most of the contents are the same with very
little changes.

No further action as been made on the water rights case
recently. B - :

This is for your information regarding the Navajo
Tribe's Water Rights.

Sincerely,
N Leo Haven
Dire;tor
LH/1lam
Enclosure

EXHIBIT
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THE NAVAJO TRIBE' S. WATER RIGHTS IN THE
CCLORADO RIVER BASIN

'Factszl

By Treaty of June i, 1868,1 the United States created

. a Reservation for the Navajo Indians. The territory reserved
' consisted of a relatively small tract in eaétern Arizona and
~western New Mexico which had been part of the Navajos' much

larger ancestral lands.? By later executive and legislative

actions the Reservation-inlArizono, New nexido_ond Utah oas en-
larged. The last additions were made on June 14, 1934 when'
Conyress ernacted a law conveying ﬁraots K, M, and 0 tSee Map)
o ‘the Tribe, -
The entizc Kavaje Reservationllies within ﬁhe_Coéorado
River Basin (Figura %Z}. This afea is the geographic_region'ﬁrom
whioh all water_drains'into the Colorado River on its way to

Mexico and the Gulf of Californié. Portions of the Colorado and

' San Juan Rivers form the northern and western boundaries on the

Reservation. 'Thé}Little.Colorado River flows.into_the Colorado
from the southwestern parts of the Reservation.

The Coloradn River system drains 242,000 square miles

of lard in the United States (and-an additional 2,000_square miles

'_in.ﬁexico); The river itself is some 1,300 miles long. BAverage

ot

flow in the main channel of the Colorado River.

=
]

3'1 15 stat. 667'

2 See Map (Flgure 1) showing the creation and later add;tlons to
- the Navajo Reservation. '
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Average flow in the main channel of ithe Colorado River
at Lee Ferry, the dividing point between the prer énd Lower
-colorado River Basins, for the period 191141960 averaged 13,017

acre-feet a year.3 ; . . ' I'
'lﬂbst of the land within the 25,000 ;quare mile Navajo

Peservation is arid. There are no water BoﬁrCes within the

Reservation sufficient to sustain agriculturai, indgstrial or

other development, Moreover, the groundwaterfsupplﬁ is quite

likel y inadequate to meet forezecoble domestzc needs of the

burgeoning Navajo Reservation pdpulétion. Beqce, the only gﬁurce

of substantial water supply is the mainstream?of the Colorado

River and its tributaiies - the San Juan and ﬂiLtLé&Colorado Rivers.

Water has'béen a major'issué in the|SouthwESt‘ever since
man began to'ocgupy'tﬁe‘largely arid brISemi—%ri& a?ea. Scarcity
of water forced the Hohokam Indians as long-ago as é;OOO years to
érect irrigation-éanals from'distant rivers to their homes near
éresent-day Phoenix, hrizona.4 , , ; |
With the répid increase in.popuiatién in Ehe 20th cénthry,
‘ﬁﬁe states of the Colorado River Basin have aqgued with each other,

sometimes bittérly, over the distribution of the water supply. -The

fear of the Upper Basin:states that the more rapid Lower Basin

3 Meyers, Charles J., The Colorado River, Stanford Law Review, Vol.
19, Nos., 1 & 2, Nov. 1966 - Jan. 1967, pp. ;1-2. An acre-foot of

water is that amount necessary to cover one acre one foot in depthw‘“\

It is equal to 325,850 gallons. Black's Léw Dictionary 42 (4th
ed. 1951).
4 Ar;zona Ve Caleornia, 373 U. S. 546. 552 (1963)

2 F
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development would eventually deprive them of all Colorado River

water, led to the 1922 Cdlorado'River Comipact in which the states

“apportioned the Basin's waters between the Upper Basin States

" (Colorado, Utah, Wyoming, New Mexico and Arizona) and the lower

Basin states (Nevada, California and Arizona).5 1In 1948 the Upper

. Basin states reached agreement as to the apportionment among them-

s&lves oI the Upper-Basin's waters. Under the terms of the Upper

Colc:-no River Compact,® each of the states except Arizona is .

entitiad to a certain percentage of the consumptive use of water

legally &vailable, while Arcizona, primarily a Lower hasin state,

-gats bha- fizad amoint df"EQ;;90.acre;feetzdf~ﬁater,ber‘year.

clalms, A“ cona devizad =z massive_project for use of the water

once zcquired, 'The nroject, callad. the Central Arizona Project

“(¢AP), haz been auvthorized by Congregs7-but appropriation of the

federal monies requirgﬂ for the huge water works and systems is

still nhpdlng.

: The core of the CAP is a series of pipes and canals

-

fronm Laka.ﬁavasu on the Lower Basin to the Phoenlx and Tucson

areas. Since Parker‘'s elevation is lower,than Phoenix's the water

will’ have to be: pumped electfically-all the way. Arizcna’s plan

is ke c truct a ooxl-vgeled steam generating power plant at Page

A.R.Se §45~-571 | “ G .
A.R.3. 845 -581; also found at 63 Stat 31 (1949).
82 gtat. 885, 43 U.S,C.A, §§1501 et. seg_. (Supp. 1969).
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on the Upper Basin and transmit ;he electricity to Parker to pump
the water from Lake Havasu to Central Arizona. Arizona intends to
use its 50,000 annual acre-feet of Urper Basin water to help produce
the power while it uses all of 'its Lower Basin watér, some 2.8
million annuzal acre-feet, for farming or other pfodgctive purposes
in central Arizona.

On December 11, 1968, the Navajo Tribal Council enacted
Resolution_ﬂb. CD=108-68, which is attached as Exhibit 1, Thé
Resolution marked Exhibit 2 was introduced on:Maf 28, 1969 and tabled
on May 29, On June 3, 1969, the Resolution marked Exhibit 3 was
introduced, amended on the floor, and adopted. The purpose of
this memoraﬁdum is to analyze those Resolutions in-light of

existing law defining the water rights of the Navajo Indian Tribe.

Legal Questions:

1. Does the Névajo Tribe of Indiéﬁs have a claim to the
waters of the Coloradd River, the San.Jdan River,_thé.Littleu
Colorado River and tﬁeir tributaries? | _

2. 1If so, what is the measure of the extent of the Tribe'
claim? |

3. 1If the Tribe does have a claim, what is the effect
of the December 11, 1968 Resolution (CD—IOS-GS) of the Tribal Council
entitled "Approving tﬁe allocation of 34,100 acre-feet of water from
the Upper Colorado River Basin and promising to-liﬁit'the Navajo
Tribe's claim for Watér from the Upper Colorado River Basin-to

50,000 acre-feet per year"?
4
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4, Has the Tribe, by its Resclution- of June 3, 1969,
successfully'remédied any advgrSe effect of Résolution CD—108~68?

5. If the effect of CD-J.oa—sé is adverse and if the
Resolution of June 3, 1969 did not remedy that adverse effect,

what can the Tribe do to protect its claim?

conclnsioﬁse

| 1. Yes. Thé Navajo Tribe of Indians has a claim to the
waférs of theICblorado_River,lyﬁe San ﬁuﬁg Riper; the Little
COloraéo Rivef and'tﬁeir tfibutaries under the “Reéerved Rights"

doctrine announced in winters v. United States, 207 U, S. 564

(1908), and most recently applied in Arizona v. California, 373
U, S. 546 (1963).
2., The measure of the extent of the Tribe's claim is

the amount of waﬁer-needed to irrigatg all the "practicably ir-

rigable acreage on the-[Reservation]." Arizona v. talifbrnia,

| 373 U. S. 546, ;t 600'(1963). Hdﬁeier,'consumptive use of the

water is not limited tqiagriculture. | |

| 3% ihe Rgsolu£ion of peééﬁber 11, 1968 (CD-108-68) by
its wbrking Qndfcontext waives the Tribe's cléim“bo alivwater
of the Upper Basin which includes the Colorado River, the San
Juan River, and their tributgfies. | |
| 4. The Tribe.'hy its Resolution of Juns 3, 1969, has

not rgmedied_the waiver effécts of Resolution CD-108-68, but has
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made that waiver of indefinite rather than limited duration.
_ 2 i R

5. The Tribe's legal recourse is aiquiet.title action

against all parties claiming waters Ffrom the Coiorade River system -
to have the Tribe's rights fixed by court decree.

|
l

. : | ;
" = E . g | : o
1. The Reserved Rights Doctrine and the Navajo Tribe:
The water rights of Indians living en‘federelly—created

Discussion:

reservations are extensive. Alxeady the tiny Léwer dolorado River

. : : , ;
Basin tribes have been ewarded gce5,40%6 annnual écre-feet of main
I ‘

channel Colorado Rlver water ‘while the entlre state of Arizona
- 3 | - .
was awarded only 2.8 mlllzon annual acre- feet 1n the same actxon.B

[ i
Indians'- clalms to mater rest primarlly on rights attach-

[

ing to the reservation’ lands they occupy. Thesel are not restrlcted

to waters flowing through or cpntzguous to the r%servetzons,'but

extend to the sources of the waters as well, This means that Indian
: A ' | | "
reservations have priority of the use of waters ?n’watersheds
5 _ s _

adjacent to-tﬁeif reservaticns and can thus depr%ﬁe_ubetream and

downstream users ineiﬁding states of all waters Lxcept”the surplus

after Indian needs are fulfilled - .

Moreover, water rlghts are property rlghts which cannot

be appropriated without just compensatlon under the Flfth and

ek

8 Arizona v. Callfornla, 376 U. S. 3d0, 342 344-45 {1964)
(decree).
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Fourtegnth Amendments to the U, 2. CUnstitutian.g Finally, the.
rights to water attach as well to portions of reservaticns created
by Executive Orders as to those created by Treaty or Congressional

Act. 10

9 Contra, Méyers, supra. note, at 47:

'Is a consumptive water right in a navigable stream,
whether the right is perfected or unperfected, con-
stitutionally compensable when taken in the exercise
of the navigation power? As yet this guestion has

. not been answered by the Supreme Court, but the exist-
ing authority would clearly permit a negative answer.
‘The existing authority cited by Meyers is United
States v, Twin City Poweér Co., 350 U. S. 222 (1956).
That case held that
the United States, in a condemnation proceeding, is
not by force of the Fifth Amendment required to pay -
the formér owner of the land the value of that land
as a site for future hydroelectric power operations.
The Court held: "...water power in a navigable
stréam is not by force of the Fifth Amendment a
compensable interest when the United States asserts
its easement of navigation..." Ibid at 228. But
see United States v. 5,677.94 Acres of Land, 162 F.
Supp. 108 (D, Mont. 1958), where it was held, in a
similar condemnation proceeding, that no such ease-
ment existed when the use of waters of a navigable

- stream was reserved to an Indian Tribe and, there-
fore, that the water-power value of the condemned
land should be included in the compensation award.

10 Arizona Ve Califbrnxa, 373 v, S. 546, 598 (1963) (opinion)
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As aummed'ué by Charles J. Meyers, reserved water rights

of Indians on Reservati@né-include these additional aspects:

N A 1

The priority date is the date tﬂe'reservatioh'is
created, State-created water rights in existence
before this date are superiori those arising

thereafter are subordinate, :
|

The reserved right, un;ike'staté-created appropria-
tive rights, Goes not depznd upor divarsion from
the strn*m and application to Leéneficiszl use. The
reserved right arises Whnv tha reservation is '
establishad even. though thez vater richt is nct
exerziscd for decades thﬁregfter. in this respect
the right is like a ripariaa wight.  In time of
shost Lage, howewar, it &3 ualike a riparian right
for it idoes not share the available supply pro
reta but rather takes 1its pizce’ on the prgocity
scheduie and receives waterithead of'all rights of
2,

later qa f :
_ i
‘As. My | be inferred from the t‘;e. ant akbecve, the
Tade ral reserved richt d=med not k2 created or

xercised in accordance with stzte law, Kot only

ceeaticn not depend on div 1si on of water
ication of it to heme 1101*1 tiee, but the
25 not depend upon a hy‘lﬁg w1rh the state
£ACy O Upon reCovai ﬂgiof th_claln. And
ot sabjact to state laweg on. fovfeiiune and
abando,w.teut . i' :

s
. L l
right do

ag

Th-2 cugntity'of water to‘ﬁe ea; ved rnéer a reserved
right is measured by the guantity ne cessary to
fulfill the purpgoses cf the zns~r ation, koth at

the pressit time and - in the fuu“re.; Arizona V.

 Cadiforais qumntified this amount for the indian

reseyyations &3 the awmouat of WFLQ* ‘necessary to
irzigute all the irrigable land on éach recervation.
ThEa ¢uaaclity represents for those veservations the

amount of water they are entitled to for all tin

::Wrsc, the reserw. u_UHsare enlargﬂd
oral withdrawals, Fjr five
wg wztdlﬁfe refugzs; rase

zerveivater
=‘ﬂraga‘?d just nder oae'wil

icn acre-feet

i
»
L

11 Meyers, supra. note 3, at 65-66. =y e

8 e T ,

irdian Reserva-
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_ The-legal tﬁeory on which the grant of such enormous
and valuable rights is based derives from the "Reserved Rights"

lz'and most

Doctrine first declared in Winters v. United States,
recently applie& in Arizona v. Califo;gia.l3_ TheSe cases hold that
water as well as land was reserved for the_Indians'when their

reservations were established or enlarged because of the Indians’

need for great'&uaptities of water to develop thair reservations

in the peacef'ul and pastoral manner in_ténded by the Government.

In the Wintg;g,caséﬁghe United States, on behalf of the
Indians of the Fort Belknap'Iﬁdian”Reservation; brought suit

to enjoin upstream users from interfering with the flow of the

nilk;River to the reservation., The Supreme Court held that, when
'-the_indians gave up #heir-rights to their formexr lands in e#change

‘for the arid, unirrigated land of the reservation, sufficient water

was réserved from the Milkfniver.tq enable the Indians "to become
a pastoral'ahd civilized peopiea"’_The-CDurt further held that the
Indians' rights to'the use of this water could not be diminished

by any shbaégqently—cteated rights-dndgr state water law. The lowe::

- court decreé_granting the reéﬁeétéd ihjunction'Was_affirmed.

12207 U.S. 564 (1908). .

13 373 vu.8. 546 (1963).
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i

In Arizona v, California the Supreme Court, referring
<

to the situatidn of the Lower Colorado Rlver trlbes, further

elaborated on the rationale behind the Reserved ‘Rights doctrxne-

Most of the land in these reservatrons is and

always has been arid. 1If the water necessary

_to smstain life is to be had, it must come from

the Colorado River or its tributaries. It can

be said without overstatement that when the Indians

were put on these reservations they were. not

considered to be located in the most desirable

area of the Nation. ' It is impossible to believe

that when Congress created the great Colorado

River Indian Reservation and when the Executive

_ Department of this Nation created tne other

reservations they were unaware that most of the

lands were of the desert kind =- hot, scorching

sands=and that water from the river would be

essential to the life of the Indian people and

to the aaimals they hunted and the crops they

raleed. : 1

I

As interpreted by the courts and articulated by a legal
scholar and water expert, Charles J, Meyers, the reserved rlghts
doctrine holds that, upon the creation of a federal reservation
‘on the publzc domain=whether by treatyg leglelatnan, or executlve

order-the ‘reservation has aopurtenant o & thelrlght to divert

as much water from the.streams within or borderlng upon it as

' necessary to serve the purposes for which the reservation was

created."ls_
T o5 ; I '
The Reserved Rights doctrine has been interpreted in
two somewhat differing ways. As enunciated in.the Eggters case,

- e
7, -

14 7Ibid at 598-99 - | ;
15 Meyers. supra note 3, at 65
10
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18 Ibid at 59e.
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the doctrine stands for the proposition that, on making a treaty
with the United States government, the Indians themselbes reserved
for their own use sufficient water to make their reservations

productive. Thus, "when the Indians_méde the treaty granting

rights to the United States, they reserved the right to use the

wagers 6f Milk River, a; least_to an extent reasdhably necessary
to'irrigéﬁe.their lands. The right so reserved continues to exist
against the United States and its_grantées, as well as against'the
state and to grantees."16

The Second intefpretation Sf'fhe Reserved Rights doctrine
hoids tha; when the Uniggdlséates created the various Indian reserva-

tions, it reserved the necessary water from the adjacent rivers and

+ streams for those reservations. Thus, in Arizona v. California,

" [tYhe Master found both as a matéer.of fact and law that when

‘the United states created these reservations or added to them,

it reserved not only land but also the use of enough water from
the Colorado to irrigate the irrigable portions of the reserved

lands."l7 the Supreme Court went on to hold that "[w}e have no

" doubt about the power of the United States... to reserve water

rights for its reservations and its property."i8
The original constructicn of the Reserved Rights doctrine

gives greaper recognition. to tribal sovereighty. ~Under this

16 Winters v. United States, 143 Fed. 740 749 (9th cir. 1906),

*4 affirmed, 207 U. S. 564 (1908).

17 373 U. 8. at 596
11
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|
interpretation, the reserved water rights may ﬁe:seen as property
rights vested in the Indians, which may bé-éefeﬁded against all
comers, including the United states.~ The séconq interpretation
could derife from either of tﬁoitheories. ‘The first of these
derives from the trusteeship relation between £hé United States
and the Indian tribes, wherein the United stataé holds title to
Indian lands and waters in trust for the Indéané. Under this.theofy;
the United States is reserving waéér to which i% has:title fof.iands
to which it has title.lb This théory is not inéompatible with the
original interpretatian of the Reserved Rights éoctrine. as long as
it is recognized that the wéter is held in ;?us? for;the Indians.

An alfernétive theory unéerlfing the S%cénd:intérprététiOn
of the Reserved_Rights doétrine is‘based-in'thegFederal gdverhmént's‘
plenary control over the gublic doﬁain. When ﬁﬁe Federal government
removes land from tbe public domain for federalluses€— including
Indian reservatibns&-,jit has tﬁe pdwér to alsoiresefve suffiéiegt

;3 = o : [ = :
water from the public domain for use on these lands. This theory

|
underlies the Supreme Court's opinion in Arizona v. California.2?

5t 3
|
|
'

19 See United States v. Mbtntire 1C1 FZG 650 (9th Clr. 1939).

20 See 373 U. S. at 595-601. ‘See also: Peport of the Special Master
in A.jzrva Ve Callfoxnza 259 (1960; Ehrtelnarter Master s Report]

s ———_e -

reserve wateyx Ly treat"- but the power ;Lself stens from the
United States' propesty yights in_the water; .not from the treaty
power.," ' : '

12
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While the original Winters construction of the Reserved
(1;} Rights doctrine is more compatible with veatedIIndian progerty
rights in the resérved water, the second intérpgetétion islmore
éasily réconciliable with the protectiﬁn of Indian water rights
on reservaéibnahthat were created not by treaty but by act °f.
Congress or executive order.
Regardless of which construction is placed upon the
Reserﬁed ﬁights doctrine, however, it is clear that Indian
reservatioﬁs - no matter how greatéd - have the_;ight to use
sufficient water from included and édjacent stfeams and rivers
to make those reservatioﬁs productive, and that that right is
superiorlto all subseqguently-created state wéter rights.,
Reserved rights attach fo'reservations.whether or not
the instrumént?_gréating them mention water rights. Water rights
were . not mentibned in.the"treaty involved in the Winters case nor

in the act of Congress and evecutive orders crezting the Indian

reserviations involved in Arizona v, California. In both cases,

the Supfeme court held that an implied reservation of water rights

was made at the time the Indian Reservations were created.22

21 This interpretation, of course, is also more amenable to the
reuerzitlcu of watzx rVghts by the rzleil goveriment for other
foseral Lunda-nzticaal ovarks, w11d|+Ea refugss, military reserva-
tioas, and the 1.z,

22" Wintevs v, Tnitad 3rates, 207 U. S. 564, 575-77 (1908): Arizona

----v PR, PR A el

V. Calafor mia, 273 U., S. 546, 598-600 (1963).

13
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Reserved rights to water theréfore belong to the Navajd
‘Tribe for whom, as for the Lower Colorédo River}tribgs and the
Yakimas, waﬁer is a necessity for économig develbpment._ For them,
as for the other tribes;:significént‘quanfitiesfof wétér‘are
crucial to fulfillmentlof the purposes for whic% their Rgservétibh
was created and later expanded, the pursuit of a civilizedlmeaﬁa
of existence.l

Most of ﬁhe'Navajo claims originated ééjore-ﬁrizona became

]

a state (1912) and thus have priority over all élaims'of the State

of Arizona. Areas "C", "H", "K", "M", and "O" (Sce Figureii) were
added to the Reservaticn by executive order after Arizona was

admitted to the Unicn. While this does not afifsct the priority of
. L S
tht .Navajo cluim to the waters of -the Colorado ﬁiver'system, it

does affect the measure of that claim. This wi?l.he discussed in

Eﬁgg?nllcwiﬁgqsectibn,

The pricrities ﬁc the waters of the Cclorado River system
are dete:mined by the dates (1) that various poggion% nf the
Reservation wese creatéd or added, and (2) theidates;the various

' !

s -ty e

states clalming watzra. £fom the syétéM'ware adiii“led to the- Union,.

The revevagt priowity dates are (again referving tc tlie areas of
- : i . 1
the Res=arvatdon zs designated in figure I):

CaZifornia 1859
Pevada 1&64
Siemny "M 1259

Coliorado 16735

14
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Area "F" ° - 1878

Area “J" .. 1880 -

Area “E" .- 1882 »

Area "A" - 1884

-Area "I" - - 1886

Wyoming 1890 °

Utah . _ 1896

Area "D" ' 1900

Area "L"“ 1901

Area "B" 1905 and 1933

Area "N" - * . 1907 and 1908

Arigona - - 1912

New Mexico 1912

Area “H". 1913

Area "K" - - 1918, 1930 and 1934
. Area "C" 1930 : _

Area “"M" = 1934

. While some of the states' cleime have priority over certain areas
~ of the Reservation,'the state claims are dependent upon'the

: benef;cial use which was made of the water at the teme the varioue

segments . of the Reservatxon were created. Thus, 1f in 1868 when

the Navajo Reservation wag first created california was benefxci-

- ally us1ng 1,500 acre-feet of water from the colorado River system,

- california would only take precedence over Area'“G“ (theloriginal.

reservatzon) to the extent of 1, 500 acre-feet. Area "G" would have
a claim superior to that of Celifornia for’ all syetem water beyond
that 1,500 acre-feet.

The Navajoe claim to water under the Wintere Doctrine
therefore extende to the colorado River and its tributariea. the
San Juan River end 1ta tr;huterxee, end the thtle Colorado River -

and its tr:butarzes. Because the‘greaterzpert of the Reservation

was creeted before the varioue-etateelbeneficially used large

15
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amounts of water, the Navajo's claim is nhot significantly diminishec

because certain 6: the states in the Colorado River Basin were
admitted to the Uniﬁn before certain areas were added to the
Reservation.

The thaqu' specific claim to reserved water rights in
the Colorado River Basin were created originally in 1868 by
establishment of the Reservation in'Areg_"G" (See_Figure 1) with
the San Juan River passing through its northeast ¢orner, was later
extended by Executive Order of May 17, 1884 go area. "A" on the map
at which time the quorado River itself, as well as the San Juan
River, became the Reservation's boundary. Pfevious executive
orders had increased the Reservation by addition of Areas "J", “"F"
and "E“; In 1900 Area "D", parﬁially'bounded by~the Little Colorac
River, was added to the Reservation.

2, 'The Measure of the Navajos' Claim:

Tﬁe Winters opinion contains h¢ distinet rule by which
to measure the Indians®' reserved water rights except as cén be
glqaned from the-reasoniﬁg of the court in initially establishing
a vaiid claim, As mﬁch water was reserved in. that case as would
fulfill the intentions of the TPreaty makers. The Indians on the
Fort Belknap Reservatidn thus reserved as much water as peeded to
make agricultural pursuits “valuéble and adeqﬁate."

Since the T%eaty of 1868 with the Navajos aléo expresses
pastoral purposes, it reasonahly-follows thatllike the Fort

Belknap. :
: 16
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Reservation, the Navajo Reservation is entitled to as much water

from its contiguous and enclosed waterways as will make the land

aﬁaluable and adequﬁte for-agriculﬁﬁral and étock-raising, which

élong with'farming; aré'ffequentiy alludéd to in the Treaty as a

. legitimate Navajo occupaté#ons. 'And by reason of Arizona v.

_california, suéra, these rights extend to the later e#ecutive and

‘congressional additions to the Navajo Reservation,

In Cases following Winters, courts have struggled with
the problem of reconciling the-chénging Indian need for water with.

the non-Indian need for a definité'allocatioh to permit development

. of the off-reservation lands sharing the same watéfshed with the

Indians. Thus, in conrad Inv, Co. ¥, United §ta§gg23 decided

shortly after the Supreme Court decision in Winters, the Ninth
Circuit Court of Appedls held:

It is further objected that the decree of the
Circuit Court provides that, whenever the needs
and requirements of the complainant [Indians]. for
the use of the waters of Birch Creek for irrigatigyg
and other useful purposes upon the reservation
exceed the amount of water reserved by the decree
for «hat purpose, the complainant may apply to the
court for -a modification of the decree. This is
‘entirely in accord with complainant's rights as
adjmdged by the decree. Having determined that
the Indizns on the reservation have a paramount
right to the waters of Birch Creek, it follows:

~ that the permission given to the defendant to have

23 ‘161 Fed. 828 (1908) -

fl?l
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. x ) |

‘the excess over the amount of water Spec1fled in

_the decrece should be subject to modification, should
‘the conditions on the reservation aL any tlme require
much modlflcatxon.2 ;

.-=_

But“in 1939 the Nlnth Cchuzt reversed ltself. =In U S. v. Walker

River Ir ngtion glstr;ot,zs the court permanently flxed that

I
reservation's entltlement by maklng a determlnatlon of the popu-

lation Gf the trlbe over a perlod of 70. years, the number of acres

cultlvated the quantity of water in the area, and the needs for

domestlc, stock waterlng and power—generatlng purposes.

In United States v. Bhtanum Irrlgatlons DJ.strJ.ot,26 the '
-court rejected any notlon that the amount of water reserved to an

Indian reservatlon was to be measured by the Indlans’ needs at the

I
|
time the reservation was created-- i

It is plaln from our dec151on in the Conrad Inv. CO.
case...that the paramount right of the. Indians to |
the waters of Ahtanum Creek was not llmlted to the
use of the Indians at any given date eut this right
extended to the ultimate needs of the Indians as.
those needs and requirements should grow to keep.
pace with the development of Indian agrlculture upon

the reservatlon.27 ; |

' 24 Ibid at 835.

25 104 F. 24 334. -

266 236 F. 2d 321 (9th’ Clr.-1956). _ ki
27 1Ibid at 327. | . i

l
i
I
|
i
i
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‘or the water right alone."
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The most recent, and apparently cﬁrrent,-statement of

;the measure of Indian reserved water rights is by the Supreme

Court in Arizona vs-Caleornia. There ‘the COurt sought an explicxt
reconcillatlen between the ultlmate Indian need for water and the
need of other users fbr a defrnrte allocation for its planning -

purpeses; kae the Ahtanum Irrloat*on Dlstrzct case, the Supreme

caurt rejected any measure of Ind;an need based on the amount of

water used at the time the Treaty was signed. Instead the court

fixed the measure of Water from the LowereColorade River Basin
reserved for the Indran trlbes along the river as "enough water...
to 1rrlga+e the practlcably 1rrigab1e acreage on the reservat1ons.“2-
The court went on, "We have concluded...that the only feasmh}e_and
fair way by ﬁhihh reserved water fer'the reserﬁations can be |
measured is 1rr1eahle acreage;."29 so the ruIe remﬁtns

- Of note 1e:the'Arlzona v. California Master's finding,

that “quantifieatien of the Indien water on the basis of irrigable
acreage was npt iﬁtended”to.limit'the use of the weter to--
agricultere. ﬁe"[tﬁe Maeter] aiee“euggested'that nothing in has
proposed deCree:ferbedejthe_traeefer of the land and water together .

30

28 373 U."S. at 600.

.29 Ibid at 60l.

- 30 Meyers,'sugrg note 3, at 71}-

19
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'Alienability of the right to use the water produces an optimal
allocation of ;esoufc?s,-since that user who is willing to pay
the most for the”righk'(ahd to whom the right;is most valuable)

will be able to purchése and use the water right.3! Thus, Indians

have rights of use to a fixed duantity'of water beybnd the amount

used at the signing of the Treaty or at the time of the federal

grant of land creatzng the1r reservation. and may also have the

_,right to alianate those water rights.

'3, The Interpretation of the December 11, 1968 Tribal
COunc11 Resolut1 n (CD-108-68 : “ﬂ

By enactlng Resolutlon CD-108*68 the Navajo Trzhe has
wa;ved, for f;fty years. its reserved rlghts clalms to water in

the Upper Basin of th= 001orado szer. It may, 1n'addltzon,

"have estopped itself fnom making any future ClalmS‘ln excess of

Arizona's 50,000,acre~feet_allocaplon under tﬁe Upger cnlorado
River Basin Compact. .

31 Ibid . See Uhlted States ex. rel. Ray v. Hibner. 35 F. 2d 909,
912 (E., D, Idaho 1928) _ 3 .

The right of'the Indians  to occupy,;use and sell
both their lands and water is now recognzzad.. and,
such being. the case, a purchaser of such land and
water rlght acquires, as under other aales, the title
and rights held by the Indians, and that there should
be awarded to such purchaser the same character of
water rlght with equal priority as those of the
Indians. [Empha51s added] ;

See also. United Statea Ve gggg > 305 U. S. 527 {1939).

20
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The first resolve c¢lause of tﬁe-nesolu;ien states:

"...[TThe Navajo Tribe of Indians agrees that they
will not make demands upon the 50,000 ‘acre-feet

of water per year allocated to the State of Arizona,
pursuant to the Upper Colorado River Basin Compact,
in excess of 50,000 acre~feet per year, of which
34,100 acre-feet of water per year shall be used by
the coal-fuel power plant to be located on the
Navajo Reservation near Page, Arizona. _

Thus, the NaiajoﬂTrihe-ie.agreeing to. limit its claim to Upper.

Basiﬁ waters to the 50,000 ecze-feet-alloceted tp the State of

;-Atizona by the Upper Colorado River Baeip‘Compact;' This is done
' despite the fact that the Tribe's reserved rights to Upper Basin

. waters may be many times that allocation. In .effect, the Tribe

is agreeing to be bound by the Upper Colorado River Basin Compact,
an instrument to which it is not a party and which, if applied to
the Navajo Reservation,.eerioualy restricts the poesibilities for

future development on the Reservatxon.32

:32- Note pages 300-02 of the Master's Report, supra note 20,

where the Muster concludes that "United States” uses in each
state are limited by the apportiomment to the state jin which
the uses occur." He notes, however,  that thoee federal uses
which constitute "present perfected rights" are an exception
to the rule. "Perfected rights" include federaliy - reserved
water rights. ."Present perfected rights" are those perfected
rights existing as of the effective date of the apportionment.
Thus, Indian reserved water rights to the Lower Colorado Basin
created before Juna 25, 1929, the effective date of the
Boulder Canyon Project Act, are not limited by the apportion-
ment of water made by that Act (as construed in Arizona v.
California, 373 U, S, 546 (1963). Similarly, Indian reserved
- water rights to the Upper Colcrado Basin created before the
‘effective date of the Upper Colorado River Basin Compact would
not be limited by the apportionment made by that compact.
Therefore, the Upper Colorado R:ver Basin cOmpact ehould have
- [Continued on page 22] '

21
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[32 Continued]

no effect whatscever on Navajo reserved water rights while
the poulder Canyon Project Act would affect only those
regerved rights created after the Act was passed, ;&g.m e
those reserved rights appurtenant to Areas “c", "M, “O“ s
and parts of Areas "B" and "K" (See Figure 1). :

As if the waiver was not clear enough, it ias repeated
in resolve clause 3:

It shall be understood that the Navaijo Tribe's

romise to limit it aim_to 50,000 acre-feet
0f water per year shall only be for the term
-of the lifetime of the proposed power plant, or

for 50 years, whichever shall occur first....

{Emphasis Added].

The language of the preamble further reinforces this
interpretation of the Reaolutian; ~After discussing the proposed
coal-fuel power plant at Page énd Arizona's need for a constant
and uninterrupted water supply of 34,100 acre~-fecet per year to

run it, the Council, in whereas clause 6 says:

22
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Because the 34,100 acre-feet of water per year must
come from the 50,000 acre-feet of water allocated

to the ‘State of Arizona by the terms of the Upper
Colorado River Basin Compact, the Salt River Project
Agricultural Improvement and Power District must be
assured that the Navajo Tribe will not assert, for
the lifetime of the provosed coal-fuel power plant,
.or for the next So_jears, or whichever occurs first,

claims for water ;n excess of 50,000 acre—fget pexr
year...[Emphasis Added]. '

This resolution,-which has the Havajo Ttibe of Indians
waiving its'resﬁm"od r;ghta water claim to the San Juan and

Colorado River waﬁar. is exceedingly misleading, Its deceptive

nature is not only attributable to the fact that there is

absolutely no'mention of the NavajOnTribe's extensive rights under

existing-ﬁater law. but is inherent in the apy rent assumptzon
that the Navajo f'cike is governed by the 50,000 annual acre-feet
allotted to the State of Arzzona under the Upper Colorado River |
Basxn‘¢ompact. It is necessary to paraphrase. the logic of the
Resolution to show its deception:

1. The Navajo Tribe has "the right" to the 5d.600lannua1
aore-feétowhich was. allocated fo the State of Arizona under the
prer'coiorado RiverICOmpacﬁ.- |

= That right was affirﬁeo-by the'soc:etary of'Interigi.

23.- The.limit of the Navajo Tribe's olaim'to Upoer Basin
water is;50.006-anhual_ﬁcre~feet. | | |

4. In orderlfor the Salt River Project Agricultufai
;gg__voment and Power District to ose 34,100 annual acre-feet for

33 See Tribal Council Resolution CJYb95—66 of July 28, 1966,
whereaa clause No. 1l0. ‘

23
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the proposed power. plant, it must secure approval of the Navajo
i . * '.l‘ o

Tribe of-Indians. : ' _ -
; . ' : . A
I

5. Since, in the Upper Basin, the pre?ent need of the

"“ ,- .‘ a : | ¥
Navajo Tribe is for only 13,000 annual acre-feet and its needs

during the foreseeable future "will never exceed 17,000" annual

acre-feet, iﬁs agreemént'to allﬁﬁgte 34,100 énn;al agre-feet to
‘the power plant.leaves.it almost enough t15,900iannua1 acre—feéﬁ)-
to ‘meet its-foreseeablé needs. f .

6. Hence, the Navaﬂo Tribg retaing en%ugﬁ of its 50,000

annual acre-feet to meet its foreseeable futuré needs and_gaiﬁs
’ b k 1 . -

significant value in exchange. - N

Thefe are several fallaqies in this ;égié.:éFirst, the

- Navajo Tribg of Iﬁdians never did -and does noténow have, under the
_ ; ! P '

terms of the Upper COlprado River'Compact; anyf“right" to share in'

the usé of Arizoné's 50,000 annual aé;e-feet a%loc;%ion.. Second}

the Tribe's p$&¢ntia1 claim to water of the Coioradq and San Juan34

1slent;rely_unralégaé to‘the Upper Basin Compzit, ééd,-at 1eést,

potentially, £ar exceeds the amount of 50,060 énnuai acre feet.

Third, Sait River Projesot couzld construct the power plant on state’
: ’ o ! :

land atﬁ?age, Arizona, or in thie triangle of sﬁataﬂland in the
upper basin formed by the Colorado and Pariah énd the Arizona-Utah
- border.

‘_34' The Little Colorado River drains into the Lower ‘Colorado Basin
rather than the upper basin. ' " : : -

24

e T2
‘I



. Case 1:21-cv-01091-KK-SCY Document 1 Filed 11/12/21 Page 84 of 157

‘Under the terms of the-UpperlBasln compact,'the state can use

either 34,100 anneel ecre-feet of water or eny amouﬁt up ;o the
total of Arigona!s allocatipn-of‘ﬁo;ooo aﬁhhel'aere-feet_ﬁithout
ever obtaining the consent of thefﬂavejo_Tribe;':ﬁbreever; s & o
would appear that_selt ﬁlver'PrOject coﬁld_even coﬁétrect the

power plant on the Navajo Reservatioh_end use Arizona's 50,000

| acreffeet allocation at'the plant without the'Tribe's consent.35

Fourf_, whatever the Tribe's present consumptive use may
be, to state its iuture_needs to be l?,OOO ennual acre—feet is to
utterly ignbre the aridit}-of-the Reéervaticn-end limit rhe
Reservation to its preeenr srate'of-econom'clée'élopment:”becaﬁse
any.agricultural- ‘ «snromic and pOpulatlon growtn depends heavlly
upon Ehe ava;lab;llty of'water. Moreover, water to which the
Tribe could acqulre title, may be salable. In other words. the

Trlbe s foreseeable future water needs are 1nest1mable, but

35 *If any thermal generatlng plant referred to in subsectlon (b)
of this section is located in Arizona, and if it is served by
water divarted from the drainage area of the cOlorado River
system above Lee Ferry, other provisions of existing law to
the contrary notwithstanding, such consumptive use of water
shall be a part of the fifty thousand acre-feet per annum
apportioned to the State of Arizona by Article III (a) of
the Upper Colorado River Basin Compact (63 Stat. 31,"

Colorado River Basin Pro:ect Act §3D39d), 43 U.S.C.A,
§1523 (Supp. 1969). s
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‘certainly far more than 17,000 annual acre-feet.36 In a very
real sense, the Tribe "needs" all the water it can obtain.

-The motivation to obtain the Tribe's waiver of its

reserved water rights bleim, and .the reason for the misleading

T'“:ﬁ-_'?"tise'-‘c)f-the 50,000 acke}feet terminOIOgy can be?suppdsed with

teome decree of certaiqty, ESpecielly when it ie known (as it is)
tﬁat thelResolution wes drafted'by-the Department of Iﬁterior
'and Salt River PrOJect and that its passage was prometed by both
with the assistance of the Executlve Dlrector of the Upper Basin
Comm1351on.37 .

Bll of tﬁe weter of tﬁe Colorade.Rivef Systemlﬁas been

allocated, first, as between the Upper and Lower BaSLns and

Mexico and, secend, among the states of each BESLH.38 Both the

!

36 The presence in whereas clause 8, of the phrase‘"...during
the foreseeable future the yearly usage of the water on the
Navajo Reservatlon will never exceed 17,000 acre-feet... is
reminiscent of Arizona's contention in Arizona v. California,
at pp. 600-601, tiat the proper measure of Indian water rights
should be “reesonably foresesable needs." | The Court, however,
apprcved the Master's more. liberal formula based upon '
practlcably irrigable acreage, mhetner in faﬂL the land was
being 1rr1gated or not. '

37 More dlfficult to unde:s_an,, 13 the motlvatloﬁ of the
General Counsel of the Navaio Tribe. The same Interior
_Department attcrney referr2d to in Footnote 4:.L infra., said
that the tribal General Counsel gave his full concurrence
because, like Inter;or, he could not see that the Tribe had
use for more than'l3,300 acrza-feet,

38 1In fact, the allocatxons made exceed the dmounﬁ.of water
nc¥mally available in the Colorado River system. H. Rep. No.
1312, 1968 U.S. Code Cong. & Admin. News 2666, 3669-70.
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Colofado River 39

and Upper Colorado_River40 Compacts ekplicitly
~K_J/ decline to affec£ Indian water ciaims. The Navajo Tribe's. -
-reserved_water claim casts eloloud upon the water titles of every -
sﬁete. _;f.the Tribe'wefe to assert its claim, it would eclipse
,’Arizona'e 50,000 acre—feet‘aliocatioﬁ, and, worse,; from oﬁe poiné
:of-vieﬁ Offall.the‘coiorado River Basin statee,.would place a
lafge ﬁavajo élaim prior'to_the etetes!, requﬁring curtailment
of eoery-sﬁate‘e-alioceﬁion.4¥
| Concepniﬁg'krizoﬁa's 50;000 Upper Basin Allocation,
-Article VII of the Upper’boloradoJRiver_Coﬁpact provides:
."The consumptive use of-weterhby the United States
of America or any of its agencies, instrumentalities

or wards shall be charged as a use by the State in
TR which the use is made..."42 :
| _
A

——

39 A.R.S.- §45-571' Article VII.
40 A.R.S., §45- 581 Artlc&e XIX.

41 . §13(h) of the Boulder. Canjon Progent Act (43 U.s. C. §617 L.
‘(b)) provides:
The rights of the United States in or to waters of
The Colorado River and its tributaries howsoever
claimed or acquired, as well as the rights of those
- claiming under the United States, shall be subject
to and controlled bv said Colorado River Compact.

However, the Colorado River Compac in Artlcle VII, states:
"Nothing in this compact shall be conscrued ag affecting the
obllgatlons of .the United States of Americad”;'to Indlan Trlbes;“

42 a, R Se §45—581 The Navajo Tribe is a "ward" of the United
States. United States v, Kagama, 118 U. S. 375, 383-84
(1886); Cherokee Nation v. Georgia, 30 U. S. (5 Pet.) 1,17.

//-"-»-\‘\I ;s
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|
‘Article XIX provides, in relevant paﬁt, "Nothing in -

. this Compact shall be construed as “(a} affechng ‘the ob’icatlons

of the Un;ted States of America to Indian Trxbes...?43 By virtue

Iof Wlnters and the modern reserved water righ;s doctrine, the

Lo ——— : . | 1 ; F

Navajo Tribe has a special claim to Colorado and San Juan River
g ] | N

water, wholly apart from and parallel to the states' claims, with
.- ;

priority dates of 1868 and 1884, But Arizonai as a signatory to

rhe Upper Colorado River Besin COmpaet; has aéreedzthat any
Navajo Indian weter use will proportionately reduce its compact
allocation of 50,000 annual acre-feet. 1In other worde, Arizona
has agreed to charge Nevajo water use agalnst:rts own ‘upper basin

allocatxon. Tt hae not, and could not have, agreed that Navajo

water rights in the upper bas;n would be 1im1Fed by that alloca-

‘tion.44 o e f: ' [

We have heen toldfthat Reﬁ; wayne'Asginali:(n-001o.).
Chairman of the House committee on Ehe Int erlor and Insular
Affairs, has made it clear. to the Departmentrof Interlor and
Salt Rlver Pro;ect that, unless 2 wa;ver of Jhe Narajo Tribe's
Upper Basin water clalm is obtained, he wzlllhave the CAP

i !

lleglslatzon killed. 45 Mr, Asplnall, of course, 15 exceedingly
concerned about protecting the Upper Basin allocatione. ‘The

average annual main channel flow at Lee FerrY.is ebout 13,000,000
. . | £ _

43 A,R,S, §45-581 . |
44 See note 32 g upra. ' N
45 Conversation with Interior DePartment Attorney, May 13. 1969
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6 By the terms of the Colorado River Compact, the

acre-feet.4
Upper Basin is obligated to deliver an aveiage of 7.5 million
acre-feet tp the lLower Basin at Lee Ferry.47 Each of the Upper

' Basin states has water resource projects in planhing to use its
allocation. If the Navéjo Tribe werevtd perfect any substantial
claim to Upper Baain Water, it would proportionately reduce the
ailocat;ons of all Upper Basin state allocations and jeopardize
all Upper Basin water use profecfs,

Thue, Arizena and the other Colorado River Basin states
have a very great interest in having the navhjo_Tribe waive its
reserved water rights claim in exchange for the enumerated con-
sideration: ~-t:he.-.' construction oflthe power plant on Reservation
property, Ravajo employment, the.putchase of Navajo coal, elec-
trical power sales. and $125,000 to the Navajo Community cnilege.
With the existence and significance of the waiver concealed and
the consideration (while indefinite in ways later to be dis-
cussed) shown in bas relief, the erroneous impression is conveyed
that the Tribe is giving up little or nothing to obtaiﬁ'great
economic hénefits, when exactly the opposite i§ gquite likely to -

be true,

46 Meyers, supra note 3, at 2.
47 Article III (d).
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IV, THE SIGNIFICANCE OF THE TRIBE'S WAIVER OF ITS RESERVED “
WRTER RIGHTS CLAIM, i

A. The value of the Tribe s Water Rights:

The precise value of the Tribe's water rights is

difficult to determine, primarily because. a aoil inventory of

|
the Reservetion has never been made. The reaeon a-soil inven-

tory has never been made is that absent an availahle water supplyr

g
no one goes to the expense of making euch a study. The Arizona
|

v, California formula for determining the extent of Indian water

.'rights is as followsz’ : l_

; ) - ! )
The Tribe is entitled to that amount of water
which ia_necessarg to make practicably irrigable
‘land productive.

' ' l
First, the amount of irrigable acreage is determined -

by an irrigation feasibility study. The factors taken into

account are at leastz 1) climate (rainfall and 1ength of grow—

ing season), 2) chemical analys;s of soil to determine capahility

to support agriculture, 3} depth of soil to bedrock or other

underla?t Second. the amount of water needed:to make the irri—
gable 1and productive, the “oonsumptive use rate," 15 calculated.
In fixing the consumptive use rate, the follow&ng major factors
_are relevant- 1) climate, 2) soil texture andidrainage | |
"characteriatics. 3) anticlpated crop pattern (i e, the type of

'crops to produce), 4) irrigation efficiency rate (1.e., the

percentage of the water: delivered at the supplv point of the

48 See 373 U, 5. 600
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hirrigation project which, given the efficiency of the irriga-

tion system, will actually réach'the_plant stems.)

The amﬂunt of Indian water entitlement then can be.
expressed in terms of acre-feet of water per acre of irrigable
land. It should be emphasized here that the quantum of water

entitlement is at_the supply point of the erlqatxon project. -

Diversion from the water source of a larger guantity of water

is necessary {to_allow'for evaporation, for example) to deliver
the entitlement. In Arizona v. California, the Court found that
there were 136,636 irrigable acres on five Indian Regervations

along the Colorado River. The Reservation land was charac-

- terized as éxidf _Thé Cdurt-awarded a diversion of 895,496

annual acre-feet of water to irrigate the 136,636 acres, for an

average consumptive use rate of 6.5 acre-feet of water per écre.&?

'Of note is the-inclination of the Court to liberally

_determine and allot water to the Indian tribes. Tﬁe estimates

of irrigable acreage and consumptzve use rates were clearly on

‘the high side. There is no feason to think that the Court

would do otherwise in the Navajo case.

For . example, ifliciis assumed (and it may be realis-

'tically) that the Navajo Reservation contains only 2,000,000

49 For the Colorado River Indian Reservation alone, the Caurt

awarded a ccnsumptive use rate of 6.7 acre-feet per acre
for 107,588 acres. 376 U.S, at 344-45. By comparison,. the

farmers in Central Arizona were allowed . a maximum of 3 acre- .~

feet by the Salt River Project during the years 1952-55.
Master's Report,  supra note 20, at 46,
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irrigable acres out 'of its totsl 16,000,000 and tﬁat the con-

sumptive use rate were only 5 acre-feet per Fcre, tﬁe Tribe's

allocation of weter;would be 10,000,000 acre%feet;pef year.

' ' ' : |«
And whatever the Tribke's ultimate'allocation would be
f .

determined by the caurt to be, it is foolhardy 1n the extreme

- for the Tribe to waive its rlghts before théy are determined
I
It should be remembered that use righte in water may be salable'

and while the Tribe in CD-lOB-GB is wa1V1ngllts rlghts, s b s g
established those rights in litigation flrst,_lt m_ght be
sellmng, not ngxng away, the right to use éhe water,

It is impossible to estimate the dqllex:value of the

Tribe's potential ‘claim, because money is not a substitute for

water., It is interesting to nete, however,jthat;the State of

Arizona seeks a 1.3 billion dollar approgri%tionifor Central

_ ; _ | ,
Arizona Project to transport 2,8 million ac%effeet per year

from the Colorado River near Parker, Arizon%, tofthe Phoenix
1. - 3 Il |

and Tucson areas. :Furthermcre, it bears re%eating. that the

‘Navajo Reservation:is seriously underdeveloped economically,
: e : e

the'ground'watEr table is dropping, and-thé population is

increasing at;twice'the natibnal‘average. iAll of these factors
' ; - I : < g
indicate an increasing and vital need for ﬁater in the future, .
Finelly, the tribe in'CD-lOB-GS'h#s waived its
| i '

resanwed water'rlj\te fer 35 to 50 yeaxrs Tepending vcon the

. - = ~ . | I i I.- =
life of the pqwer plant project. It seems|to us¢ that a waiver

-
|
|
|
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fbr that period is, quite likely, a wéiver forever. Long.
befofe ab tO”SO:yea;s has paessed, ali of thé ﬁolorado River
water will have been put to beneficial conéumﬁtive use by the
Coibrado River Basin staﬁéé. The economic gnd éoiitical
interéstsladverse to the Qribe's claim will_be consi&erably
mo;élpawerfﬁl_then than they are now e v o they are
£ormidahle;' Moréovér, the Tribe's need for édditional water

even for domestic use will be acute long befdfe ;hat'time,so

B;- The Qggsideratidn fof the Waiver:
In:vieﬁ of the great fdtential-value of the Tribe's
 §ater claim,‘even assuming they could afford to waiﬁé.it.for
money, or immaciata econpmiéﬁﬁenefit, the concideration given
by.sélt River Projec# is tenucus aﬁd céﬁpéfatively meager,
kResolwe seétion'ZA requires . the éalt Rivér Projeét
(S!P) to pre;er Ngv%jos for emp oymant at the powp; plant and
at the Black Me a ﬂoal wines, - The employment'of labor at a

modern power plant is small indeed3l and crp does not control

round water development program
ar of years by the Navajo Tribe, the
akle to disenntipue ity Emergency Water
Hagling Prcygram., $§§J e.Ge, Novajn Twibal Council Rewolution
:_c:“T"GB G9 {7une 27, 180 ,‘-'_. asE "‘4..1:.&*...1.1. additional funds
fox the prugbam after *the previo:cly apkrﬁr'imted funds for
, -the- 1989 fiiscel year program hiid heen erxhansted.. _
51 Acnoxding to ofvxuﬂnsﬂ of the E;;zbﬁa rueliz 3ayvice Company,
which is dnveived in the power preject alivyg with galt River
CProdect and other ctilities, the Pag2 gesuerating station and
the espansicn of thé Fouar Corners gensrating station will
provide new pexmancit Lnoloym_ht for 220 persouq. "MHavadios
Approvs Powsr Project,™ Gallup {New Mexice} Independent,
May 29, 1959, ' -

50 Despite an'exteﬁsive g
uzrrtfq cn over- a nuro

ribe has not beer

\.J
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the emp;oyment at the:coal mine, which is operaﬁed ﬁy Peabody
Coal Company.
Section 2B ebligates SRP to purchasel all of ite coal

at the Black Mesa Mines. No amount of coal or moné& is specified.

Y

At the time the Resoletionxwas'passed, the plans for the Page

Power Plant inecluded three steam generatlng unlts. In May, 1969,
I

Southern California Edison, the heaviest participator in WEST,

the combine of power compan;ea financing the v%nture. backed out
of the_project reducing the capitel availebl% fromV$900'million

to about $400 million.52 2s a result, the Page Plant will have
one, or at the most, two steam generatzng unlJS. Hence, the coal

|
sales revenue to the Trzbe would be automatlcglly reduced by 1/3

|
| . -
Sectzon 2C provzdes for SRP to leaseiland'from the

to 2/3.

Tribe for the power plant site. No rent is sgecified. The

I
Advlsory Committee is:to 1ater negotiate the rent 53

I
|

52 Arizona Republxc. May 10, 1°64. ‘I -

53 By Resolution CMY=-45-62, entitled "Authorizing Lease Wlth
Arizona Public Service cOmpany. Tucson Gasfand Electric
Company, Salt River Project Agricultrual Improvement and Power
District, Ssan Dlego Gas and Electric Company, the Department
of Water and Power of the City of Los Angeles and Neveda
Power Company, or any of them, and posszbly other entities; ,
and other matters, "the Navajo Tribal coune;l authorized the
Advisory cOmmxttee--the executive commxttee of the Tribal
Council--to negotiate the lease of land for the generating
station. The tribe (to the time of this erting) has refused
to make available a copy of this reeolution. Under an earlier
draft of the Resolution, which may or not be the same as the.
version finally passed, the Advisory Commxttee was to lease a
total of 1786 acrés to the public utility consortium at an
‘annual rental of $160,000 and for a period of 50 years, with
an optlon to extend far an additxonal 25 yeara.

- YR -
| I
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Section 2D provides that SRP will enter into an agree-

ment to “provide eléctrical_power to Navajo Tribal Utility

_Ruthority," a public utility of the Tribe. Nothing is said

-abouﬁ'the:rates at which the power will be sold to the ﬁTUA, or

whether ﬁhé;é is\o: can be a rate advantage. -On'its fage;_itlis
no cdqsideration at all; it merely permits thé tribe tp'pgz
pover.54 |

Seé}ion 2E is rather pecuiiar; It purports to pledge
the Secret;ry-of Interior to assure the_Tribe_Fhat if additional .
watér is.tranquftéd into the %§oer'Basin, the Tribe Wlll "share
prﬁborﬁionatelylin that water.". The mystery is, in preclsely
what proportion will thg T;ibe share? How_can‘thls Resolution
bind the.sécrétary §f the Inﬁerior? And:What can the pledge
meaﬁ‘but a_éﬁré gift, in view_qf the fact that-the Tribe has
waived all of its water cléimg? This p?ovisién appears to mean
nqthihg. This-section also érovides, conjunctively, that "the

first 34,100 acre-feet of waker im@orted Yearly shall be assigned

~

54 The early draft of Navajo Trlbal Council Resolution- CMY-45-69,
-referred to in footnote 2 gurra, would have aithorized the
Advisory Commitzese to zrrzcve a wholesale puwer supply agree-
ment with Arizona Public Jervice ‘Company. Under this agree-
ment the Navajo Tribe would be entitled to receive 5,000
kilowatts rer year plus cne-eichth of the Arizona Public
Service Company's entitlement in the genérating station. The
terms of the agresnant would be substantially similar to
‘those contained i urasent agrecuents betwzen Yhe trias znd

~ the Arizona Fub‘:n Service Compzny for the whoiesale: supply

. of power to the 'Tribs, Again, it is not known whether the
Resolution as finally passed conforms to the earller draft
version, :
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to the Navajo Tribe for its exclusive use and 5enefit.“
(Emphaaie added.) 1It is difficult to know exactly what the term iRJZ
"assigned" means in ehis eonﬁext,_ It would.ap%ear, by-centrast,
not to mean the same as “ailotted““or “alloeat%d“ oé "di;efted“

‘" to." It does not give the Triﬁe title to the Qater."It would

appear to mean that the Tribe would be permitéed"to-use 34,100

acre-feet of the 1mported water. if they could'put 1t to

immedlate benef1c1al consumptlve use.ss If they can' t, the water

will be "agsigned" to some other use. But whaLever?thls provision

means, it depends entirely uponlsome trahsbaeia_diversion (most

likely from the COImeia'RiverIBasin) which ma& or may net mater-

,ialize some time in the_neat 35 te=50 years. f |
Section 2F is the only-clear and unc?nditional consider~ KKJ?

56

ation for the waiver. Tt pledges SRP and others to give the

Navajo Communlty College a total of $125 000 in five yearly install-

57 {
) !
!

ments.

55 Note the correspondence between the 34, 100 acre-feet to. be
- "assigned" in the future and the 34,100 acre -feet guaranteed
for use at the generating station. It is unclear whether the
additional "zssignament"” is intended for use at the generating
station or for other use by the Tribe. If for use at the
generating stcaticn, the "assignment" might be meaningful if
water scarcity prevented the station from bbtalning the
necessary 34,100 acre-feet from non-lmported ‘water, On the
other hand, if the "assignment" is intended for other use by
the Tribe, the clause is an implicit admission that the Navajos
will need at least that amount of water in the future.
56 Who the "others" are is not specified. '
57 Forgive the comment that it should be used to endow a chaxr Z
in Indian water law, _ , ‘ Vo)
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5. H. R. 10354 - The Antelope Point Bill:.
On April 21, 1969 Rep,. Steiger (R-Arizona) introduced

H. R. 10354, a bill providing for the tiansfer of 750 acres,
known as Antelope Point,, tolthe Na;ajp 'I'r:'.}:;e.":’-8 ‘Before this
transfer is médé, however, the'Tribal Council must by formal

_-resoiution make a commitment: |

Tolimit the Tribe's total claims to water from
the drainage area of the Colorado River system
above Lee Ferry for use in Arizona so that the
total consumptive use, including 34,100 acre-feet
for a coal-fired power plant, so long as such '
plant is operated, and requirements for the Glen
Canyon unit of the Colorado River storage project
along with its associated community and recreation
develepment in Arizona, estimated at 3,000 acre-

- feet will not exceed the 50,000 acre-feet of water:
per ‘vear allocated for consumptive use in -Arizona
under Arglnle IIX (a) of the Colorado River Basin
Compact.

.The bill also‘guérantees'that 3,000 aéfe-feet per year
.of water per year used by the faciiities:at Glén Canyon and Page
will be éﬁarged against_Arizbné's share of 50,000 acre-feet per
year undér the;Upper Basin cOmpacﬁ. whethér or not the Navéjo

power project is completed within the time required by the contract

58 115 Cong. Rec. H2880 (daily ed., April 21, 1969). A sub-

' stantially identical bill, S. 2119, was introduced by
Senator Goldwater (R-Arizona) on May 12, 1969. 115 Cong.

- Rec. §4981 (daily ed.) May 12, 1969). These bills are

- - attached as Exhibits 4 and 5. S

59 The allocation of 50,000 acre-feet per year to Arizona is
made by the Upper Colorado River Basin Compact, not the.
Celorado River Basin Compact. This error was rectified in
a star print of the Senate bill. 115 Cong. Rec. $6546 :
(daily ed., June 17, 1969). - -
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|
|

between the Secretary of Interior and the Salt River Pro:ject.60

In other words, failure to complete the project within the required
period shall not cause the waiver by the Navajos to lapse with
regard to the 3, 000 acre-feet of water to be used by the Glen
Canyon and Page facilities. '

The terms of this bill ezgnlflcantly alter the advantages
and disadvantagee of the pewer'project tolthe;Navajo Tribe. Under .

the bill, the Navajos would receive the additlonal consideration

61 In exchange for these 750 acres,

however, the Tribe must promise to reduce its'claim to Upper Basin

of the Antelope Point land.

water by the 3, 000 acre-feet to be allotted to Page, Thus, the
Tribe would be left w1th only 12 900 acre-feet of water for its
own use. Yet, even now, the Trlbe s use of water is estimated at
13,300 acre-feet per year and its future foreseeable use is

estimated at 17,000 acre-feet per use., Therefore, if H. R, 10354

were to be enacted into law, the Tribe would be forced to reduce

its present consumptfon of water. 4 }_

60. Contract No. 14-06-400~5033, dated January 17, 1969. It is
unclear whether this contract was made by! the Secretary of the
Interior pursuant to his powers to manage: Indian affairs and
public business rslating to Indians or to his powers under the
federal reclamation laws and the various acts governing the
storage dams on.the Colorado River. Seg_éolcrado River Stor-
age Project Act §4, 43 U,S.C., §620c: Colorado River Basin
Project Act §304(b) (1), 43 U.S.C. 51524(b) (1); and the foll~-
owing provisions of the reclamation laws: 43 U.S.C. §§485h,
521, cf. Eoulder Canyon Project Act §5, 43 U,S.C, §617d:

. . Boulder Canyon Project Adjustment Act §8, 43 U.,S8.C. §618g.

61 This land is part of a larger parcel ceded to the federal

- government by the Navajo Tribe in 1958, See Pub. L. 85-868,
72 stat. 1686 (1958). ;
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A :econd e;gnlficant difference between H. R.‘10354 -and
Ixhe agreement embodied in Tribal counc11 Resolutlon CD-108-68 is

~ that the waiver is no 1onger limited. to 50 years or the life of the
' 'power plant,_whlchever shall come first.  The waiver asked for by

H. R. 10354 is a permanent wa1ver. The moéifying language "so

‘long as auch plant is operated" in the House bill refera to the
, duratzon of the allocation of 34 100 acre-feet for the power plant

not to the dgratgon_gf the waiver.

6. The Intervretation of the Regglution Introduced
May 238, ‘1969 -and the Resolution Introduced and
Enacted June 3, 1969.

On May 28, 1969 a resolufion-wae_introduced in the
Navaﬁo Tribal Council, direotly incorporating thelianguage of
H. R. 10354.52 The resolotion wae'tabiedﬁthe following day,
Under the terms of the prOpoeed resolution, the Tribe, in order to
receive the land at Antelope Point, would agree to the premanent
waiver of its water rlghts beyond Arizone s 50,000 acre-feet
_allocatlon as requxred by H. R, 10354. h
On June 3, 1969 the Tr:bal Council enacted a resolution

that attempted to'preserve_the Tribe's water righte and at the

62 . Resolved ?aragraph No. 1 is taken almost verbatim from the
text of H, R, 10354, even including the erroneous reference
to the "Colorado River Basin Compact." See note 58 supra.

39



Case 1:21-cv- 01091 KK SCY Document1 Flled 11/12/21 Page 99 of 157
I _

[

same time to comply with the requirements of H, R, 10354 63 e

Tribe attempts to preserve its reserved-Water!rights through the

inclusion of the following paragraphs: ‘  [

]
| .

; . |
- [Whereas paragraph No. 2:] It was the 1ntent
and understand;ng of {Resolutlon] ‘CD~108-68 to
preserva all present or prospectlve\water rights
of the Navajo Tribe... |
[Resolve paragraph No. 2:]" The terns of Resolved
Paragraph 1 and the terms of Resolqtlon CD-108-68
constitute an agreement of the Navajo Tribe with.
regard- to the. 50,000 acre-feet of water per year
and does not constitute a waiver or,relinquish-
meat Of the presont or prospective w ter rights.
of the “’avu G0 Tribe, and that Resﬂ.ct:a*l is
hereby amendsd v e“dlng this paragiaph to the
same as a pqrt_tn reof.” " E
with all due respect, the Tribal Council seems to be

saying "we are not do"ing vhat we are doing." Nowhere in the

Resolutmon ‘does' the Trlhe repeal its promise 1n Resolution

CD—108—68 to 11m1t 1te claxm to Upper RBasin water to the 50,000

63

64

I

|

acrg-feet-allocated to the State of Arizona. l
_ ' ; ; |

|

|

]

“The bill to return the Lake Pcwell shoreland to the Tr;be,-
introducad by Arizona's three CQanessmen, is pending before
Aspinall's Committee, McFarland [the comylttee s staff
director] said that, unless the Tribe agrees to the water
limitation, ' I don't belisve this 1egaslétlon 'would pass'
Wiiliam Greider, "A Tribal Water Fight", Washlngton Post,
June 29, 1969, at C3, col. &. Although by the terms of the
bill the transfer of land cannot take place until the Tribe
waives its water rights, so that the fa;luxe of the Tribe

to waive its rights should not impede passage. of the bill
(as opposed to transfer of the laand), Mr.|char1and s state-~
ment is useful in confirming the waiver.- as a s*ne gua_ non
for the transfer.

The underlined passage was added to the ver ian introduced
by amendment from the floor. An unoffmc;al version provided
by the Acting Aiea Director of the Bureau of Indian Affairs
ctates the amendnent in a somewhat dJrferent form: "This
reaolution amencs and clar¢f1ea Reaolutxon CD-108-68 of the
Navajo Trinal 00un~11.“-

40 |
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In addition, there is a serious question as to whether

One who,inﬁentiohally reliﬁquishes.a_knqﬁn right

‘cannot, without consent of his adversary, reclaim
- it, for it is well settled that a waiver once made

is irrevocable, even in the absence of considera-"

tion, or of any change in position of the party in

whose favor the waiver operates. A'waiver is_con-

.clusive on the party waiving and his privies.

was not‘intentidhal and/or that the rights were not known.

It must genérally be shdﬁn‘by the party claiming-

- a waiver that the person against whom the waiver
- is asserted had at the time knowledge, actual or
..constructive, of the existence of his rights or of .

all the material facts upon which they depended.
No man can be bound by a waiver of his rights '
unless such w2iver is distinctly made, with full

knowledge of the rights which he intends to waive;

and the fact that he knows his rights and intends
to waive them must plainly appear. Ignorance of a
material fact negatives waiver, and waiver cannot

- be established by a consent given under a mistake

or misapprehension of fact. Waiver presupposes a

- full knowledge of an existing right or privilege,
. -and somethin& done designedly or know:.ngly to re-
- linquish it. _ _

- Waiver is mainiy;,or essentially, a mattef'of

intention. Thus, a prerequisite ingredient of
the waiver of a right or privilege consists of an
intention to relinguish it...mere negligence,

oversight, or thoughtlessness does not create a

waiver. 67

In ReSOIQe Paragréph No. 1 the Tribe agrees that:

65

' 66

67

56 AM Jur.:iZG. "Waiver" §24, and see cases there cited.

Ibld at 842-43 and see cases there cited

a1

28 AM Jur. 24 840-41, "Estoppel and Waiver" §158 and see
cases there cited. - :

It is well-estéblished law that:-

"Xt wbdld géem necessary, then, to prove that the waiver
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o
In consideration for the transfer of title to
the [Antelope Point] lands..., the Tribe jagrees
that of the 50,000 acre-feet per. year allocated
to the State of Arizona, pursuant to- Article III
(2) of the Upper Colorado River Basin Compact, 34,100
acre-feet shall be used for a coal-fired power plant
to be .located on the Navajo Reservatlon for the life-
time of the proposed.power plant or ! for 50 vears,
whichever occurs first, and an estlmatedl3 000 acre-
 feet per year that may be used for the Glen Canyon
Unit of the Colorado River Storage Pro;ect along
‘with its associated communlty and recreatlon develop~- .
. ments in Arlzona.

So the Trlbe, supposealy not realnqulshlng any of 1ts
own water rlghts, is here agreelng that the State of Arlzona s

-allocat;on w111 be apportloned in a certaln manner. An agreement

such as . this can onlylbe meanlngful if the Txlbe is permitting
itself to be,lzmited to the 50,000 acre-feet ?llocated to Arizona.

If the Tribe is not pionising to limit itselfito-Arizbnals Upper
| 1

Basin allocaulon, its agreemenL is purely gratultous.

In Resolve paragraph No. 1, as in H. R, 10354, the only :
|

limiting language applles to the duration of‘the apport;onment
{ !

of 34,100 acre-feet of water fbr the power plant. :This apportion=
ment is to be effectlve for the life of. the power plant or 50

years, whichever Qccu:s flraa. Whether the ra-lncLuSLon of the 5

50~year limitaﬁibn_meata the raqnirements of H. R;I10354 is |
'arguabla. It certainly does not reet the 1etter of the requ;re-
ments as set forth in the House bill. In any case the llmitlng
language does not apply to the waiver itself,lbut only to the

'apportlonment of wate; for the power plant. i
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- It should also be noted that, according to the House

bill, the Navajo Tribe must waive any claim to water from the

~ Upper Basin in-excess of the Arizona allocation in order to

receive the Antelope Point lands. If the Tribe does not make
thie.waiver, by the terﬂs-of'H; Re 10354'it_w111 net-:eceive the -
lands. I

| " Remedyz'

An action in the nature of a suit to quiet title in

the Tribe to 13.0@0.060 ac:e-feet of Colorado River Basin water

should be brought. All users of Colorado River Basin water - the.

United étatea and &he States of Ptizona. Califbrnia, COlorado.

NEvada. New MExico. Utah and. wyoming should be named as

defendants. In addit;on, all persons and entities holdlng con-

tracts with the Secretary of the Interior for the use of Colorado

River water should be named as defendants. In this suit the

"reserved'water rights of the Navajo Reservatibn uhder‘Winters'

‘v, United Stateg, supra, and its progeny, should be asserted.

The Navajo Claim cou;d be defeated by several technical

eonsiderations. First, th= United States-holds the title to the

reserved water rights in trust for the Indians. It might be

-

held necessary for the United States to represent the Indian

interests in any edurt'actioh - an obvious difficulty when the

United States is, at the same time, one of the defendants. The
United States mighﬁ merely.refuse to present the Navajo claim in

. e .
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F
court. This p0551b111ty is extremely unllkely. g;ven the decl-
sions of the United States Supreme Court in such cases as
gcafpybittv v, Skelly 0il 09..53 and Lane v. Puebld of Santa

Rcsa.6 and of the Courts of Rppeals in SkOkOMlSh Indian Tribe v,

France.7° Jackson V. 51ms,71 and Choctaw & Chlckasaw Naticns v.

-Seitz.72 - In all of those cases, the United Sgates was held to

not be an indispensable party to the suit. In Poafpybitty, an

: : |
action by Indian allottees to recover damages | for an alleged

o |
breach of an o0il and gas lease by the lessee cil company, the

Supreme Court held:

".es[Tlhese restrictions on the Indian's control
of his lani arz mere incidents of tie promises
made by tha2 (uited States in various treaties

to protect iudian land and have no effect on the -
Indian's capacity to institute the court action
necessary to protect his property."’ 3 '

In_Jackson v. Sims the court distinguished between those

actions in which Indians were attempting to p;otecﬁ their rights
and thoéé.in'which ofhcr'partiea were attempting tc deprive
Indians of their rights, holding that the Secretary of the
Interior (in his off1c1a1 capacity) would be an 1ndzspensab1e

party only in the latter type of action. 1In Skokon1§h Indian

Tribe v. France, a case very much in point, the United States

i
|

68 390 U, S. 365 (1968) ‘i

69 249 U, S, 110 (1919)

70 269 F. 2d 555 (Oth Cir. 1959)

71 201 F. 2d 259 (10th Cir. 1953)

72 193 F. 2d 456 (10th Cir. 1951)cert.denied 343 U.s. 919(1952)

73 390 U, 5. at 368-69 |
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was held not to be an indispensable party to an action by an
Indian Tribe to quiet title to lands claimed-by virtue of treaty
and executive order.

Secondly, the United States might be held to be an
indispensable party to the suit because of its interests in
navigation on the Colorado River. If this vere tha case, it
could defeat the claim merely by refusing to give consent to be
sued.74

Thirdly, the courts might find in the Cﬁngreasional
approval of the Colorado River Compact and the Upper Colorado
River Basin COﬁpact, an implicit subordination of the Indian
water rights to th; apparticnmenps mﬁde by those compacts. Such
a finding, however, would have to ignore the provisions of those
compacts which state that they shall not affect the obligations
of the United States to the Indian_Tribes.75

Finally, the courts could find the Navajolclaim to be

valid, but thén. in fact, defeat that claim by construing the

measure of the Navajo water rights very narrowly,

74 See Arizona v. California, 298 U,S, 558 (1936). 43 U,S.C.
§666 (a} only gives consent to join the United States as a
defendant "where it appears that the United States is the

. owner of,.. water rights by appropriation under state law,."

75 A.R.S. §45-571, Article VII; A.R.S, §45-581, Article XIX.
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8. Conclusion: O

This is a matter of inestimable importance. Immediate

remedial action should be taken to récbvg: the exteﬁéive_watér
rights belonging to the. Navajo Indian Iiéservat;ion. | Special water
. and soil conservation experté énd,water lawyefa should be engaged
to define, assert and affirm the Reserva&ion's invaluable fights.

to the use of both Upper and Lower Colorado River Basin water

resources.’® | . |
o o
Prepared by:

Theodore R. Mitchell,?Michaél'Gross and
‘Daniel MacMeekin . ¥
: 4 |

Address: ' \
DINEBEIINA NAHIILNA BE AGADITAHE, INC.

Post Office Box Number 368, Window Rock,
Arizona 86515, Telephone 602/871-4151

|
I
|
|
|
|

|
]
]

76 That these water rights are invaluable was confirmed in an
article by William Greider in the Washington Pest:
"Curiously, one source who agrees with...[the] contention
that the Navajos [by passing Resolution CD-108-68] gave up
something of value is Rep. Aspinall’'s staff man on the
House Interior Committee."” "A Tribal wWater Fight", supra

‘note 62, at col. 5. = '

46



KK-SCY Document 1 Filed 11/12/21 Page 106 of 157

Case 1:21-cv-01091

Gy '

" $£61 "1 2un( Jo 13y pue BLIT *6Z 220 PO =g i
'0£61 "€Z Ae3g "o X3t I691 *91 2@ prO "x3-7
PEGT *b1 2Un[ Jo LV~ 'S14] ‘61 "ur[ P10 XTA-M 0061 ‘g "vel ‘pio xa-q 3 _
8061 '§Z "uef Mo *x 0881 '9 "ue[ "p1Q xI-{  OLGT ‘€T Avi Jo wY-) _ e
*LO6Y 6 "AON "PIO XU-N 04T ‘bz My *pIQ “xT-] 661 1 e Jo pYy = '
PE6L “p1 3UNf JodV=0t 1G] L 3 P10 NA-1T  *6061 “SI Aeiy o ®il=1 o
1061 *b1 *ACN *PJO *XI=T  Qyg1 *] Sunf Jo Aicar) VBBL L1 Lo e txi-y -

J.Hu_.._d hmuaH_ mv-.-._u n—._D____Tvﬂ Ukmwwunvu-..n u.nH._. u:muﬂ.vqum ._mﬂgumu 210ul _.—m _—.—ﬂ—m_ﬂb
~39521 M1 sa0Ys daoqe dew ay T, roprioje)y pur yuin usatpnos pur vuoz v -
PV pur 0I) AN uauou Juipnput e datsuaixa uv saa0 pafues SEDF 2
solvavay £pres oyy sdupy S, PWEEISTL 05 ‘SofEArN] A1 Jo WwdouMIs Aprs i
30 UOLLI0[ DU JO.[ "LUOZLIY PUE 0IIXIAT ADN OUL PUE \[LI[) 0 EPrADN '
y3noxp sawis waasaapou M ssonr paeanpnos Funesinu £q 1som i
=inog 201 _._m Paataae auy Lew .nuﬂ__._.—_.._ 12D .ﬂnm.__m._.rﬁ ...—-O..-h tnosd _..:“Ur.-“n—ﬁ-_ue..

a2 MQ ued se -aamﬁ?ﬂz U_.: .un- 5103520ue Un__vHa ‘50118 M“_.—:v...__..-n—uu:a 0} -.._Om.-_..-—bh

ur (vase papeys o) uoneALds3y[ ofearpy oty sav0ys 331 o1y uo duw AN,

SRR ¥ L L R T L

alM
it

o IN

e e e e

YOvAlw

2 4

. -.[]l“m\
3

!
.I.f[tr-lI
— n_(f

wdwmes 0}

|
|
i
!

- e e .
CTE L

-

.

lll...lll-l.'li.ll-ull.l.l-q
b om=e 8w e 8

bt imn gtria wmaene s ves wan ifrsmees o] b eed = - »




T ease T2150v 01001 -KK-SCY. Documiént~ Filed'11/12/21  Page 107 of 157

e 8 N ' FIGURE 2

Crear
Salr Leas

SFLAMING SOSCE DaM

t’\/ ﬁa:sssvrr? \ l
< Y cau 51 .
(17
T - - e ‘
=
i SE
- “J :
DILLON '\' L LY ¥
Qant-==g ll 1
/ :

cLeccanT wal

el APEA
e yor BcIat

:'J'J

:om““" RIVER 3 et L
ASIN 80UNDARY..- w'“"‘"‘;"}’;”k’” T'""
[ » F H” {] .

' \_\\!

-
b -
. VALLECITO
b Dau--.( F
N 4an --‘{I/
P, ‘ PrAN v
ol TR Tt K = 3.;;\,:’
‘ i e AT e /X
Y “pimia frvgR cam sirg NAVAJO DI
* ~r=-MIABLE CANTON
Oan SiTE
o
) R “LOCoMING

Dam SITE

e
v
Maraaw
PaRxER
— ﬂn‘lM--.n MOASESmaE i ¢ B
\,r » et DA = o mal M E X ! |
€OLORAN0 mIvER & \! BARTLETT ganrf o <
aQueducr--=*" MXAELL W .
3 L) Qar SiTE-, - :
Saltonl\3z2 N . T 58
\ T -"""‘0"'4;\5 |
G"l;!rf ALEF & P T &
BCUZOUTT =~ '

ALL RWIRICAN &4

Cawag SrsTEsee] " f.-mﬂﬁr-u gam
B2 Ans imgerial k) L ﬁ #LAGU Dans 3
mess N vatter 2 LS e 2 saLT-ciLa v
y = ~ dougavcr"| L Cgurres
¥ MOASLOS DAM-"" 3 .,1‘ow SirE

ot . - =Tucscw
4 = AQUIducTs

sCmigiforay
LT
B

1
‘i GULF oF 1 ¢ o
CALIFORNIA
i
10 . 10 -y 80
{ 1o T L T -
2 : SCALYT OF ruLEs

LEGEND 5

- Reservairs



Case 1:21-cv-01091-KK-SCY Document 1 Filed 11/12/21 Page 108 of 157
EXHIBIT 1 ) : CD-108-68

Ld

. RESOLUTION OF THE
NAVAJO TRIBAu COUNCIL-

--- -Approving the A110ca“ion OP 34,100 Lere-Feat of Water From
; ~ the Upper Colorado River Basin and Promisinz to Limit th=

Navajo Tribe's Claim for %Water rrom the Upoer Coloradlo
. River Basin to 50,000 Acre-Fest.Per VYear
WHEREAS: ' o o

1. The Navajo Tribe, by Resolution CJY-95-66, suﬁ—
"ported the construction of a large coal-fuel power plant on the
Navajo Reservation near Page, Arizonz, and b0

i 2. By Resolutlon CJY-95-66, the Navzjo Tribe
. requested that the Secretzry .cf the Interior take all necessary
' steps, advisable and incidental, to affirm the right of the
: Navajo Tribe to 50,000 acre-feet of water allouayed tc the State
of Arizona under the Upoer Colorado River Basin Compact, and

A B 3. Resolution CJV 95-66 supported the proposal thas
o -portlon of the 50,000 ac feet of water, allocated by the Uppe:
t

™
1

on the Havajo.Reserv=+lon near Page, Arizona, and

4. The Salt River Project fgricultural Imorovenen“__
S . and Power District has proposed to locate & coal fuel pow=
plant on the Navajo Reservation near Paze, Arizona, and to
operate said power plant for at least 35 years, and

5. .Because the estabdblishment of such a coal-fucl
power plant regulires the Iirvestment of =m ny million dollars, the
Salt River Project Agricultucal Iﬂaﬂovﬂn 1t and Power Districz
needs to be assured of sufficient water to operate said power
plant in the zmount of 34,100 acre-fe2f of watsr per year before

" making such an investmen:, and : : '

[ —

6. Becaufe the 34,100 acre-feet of W
must come from the 50,020 2 r=-fe°t of water al
State of &rizonz by t’~m terns of the Uppe:r Color
Compact, the Salt River Project Azricultural Imgrew

. Pover District must be aacuren that tie Navaic Trid
assert, for the lifetime of the proposed COa'HfhEl pot
or for thz next 50 years, or 'ﬂtﬁba'nﬁ oceours [irst, ¢
water Iin exzess of 5C,00C ac -feat neL year, and

-y

'3

n o
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7. . The present water uss
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8. The best estimates of the Bureau of Reclamation
and the Resourcas Division of the lavajo Trite is that during
the foreseeable future the yearly usage of water on the Navajfo
Reservation will never exceesd 17,000 acre-feet per year, and

9.  The establishment of the-coal- Iuel power plant
the lMavajo Reservation n2ar ‘Page, Arizona, will provide a
market for large amounts of MNavajo coal frcm Black Mesa; and
will provide a market for construction material available frea

.the Reservation; and will provide employment opportunities for

NavaJos; and will provids additional source. of electrical power
needs for munic’oal, 1ndustr1al and domestic developments on
the Navajo Reservation, and

10. Because this groposed coal-fuel pONe” plant on the
Navajo Reservation near Pzge, Arizona, at the present time,

_appears to be the best use of the water of the Uppsr Colorado

River Basin, it zppears that approval of this resolution is in
the best interest of the Navajo people.-

NOW THEREFORE BE-IT RESOLVED -THAT:
1. In consideratlon of the Secretar; of the Tnterior
executing a contract between the United States and Salt.Rive
Project Agricultural Improvement and Power District, cperator
of the coal-fusl power plant, committing the use of approximate:
34,100 acre-feet of water per year for the power plant to be
located on the Navajo Reservation near Pags, Arizena, Lthe Naw=ai
Tribe_of Indians. agrees, that _they will not maka’ demnnds upot  u
5_,000 acre-feet of water per yezr aliocated to 323 Suatﬂ B5.
Arizona, pursuznt_to _the Upper Colorzdo. iner_“aalﬂ Compack ,.in,

AT e g
excess_ of 50,000 acra-feet of waieb. ter_year, of which 34,100

acre-feet of water per year shzall be used by the coal-fuel
power plant to be locau=d on the Nz v:jo Reservation near Page,
Arizona.

2. In consideration of the forggoing promise, 2zs
stated in Resolved Clause 1. of this resolution, the Secretary
of the Interior, his agents and officers and the Salt River
Project Agricultural Inproverenu and Power District, and its
agents, officers and assignees, make the following promises t:3
the Navajo Tribe:

A. The Salt River Projs:
Power District promls
all resident Navajos

¢t Agricultural Improvement 2nd

e5 €

£
power plant or tha min:

u

d

5 to glve Jlob preference to
or any position within the

2 from which the coal is brougnt
F=1

for use in the coal-fuel power plant and in any and
all facilities related tc the production of power ty
the proposed co2l-{u=l powar plant.

B. The Salt River Project Agricu
Power District promiscs, axces
and curtalilnent of delivery, i
coal-fusl power plant located on the Havajo Reser

-
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Tribe for its EXC;HalVﬂ use—and*beneftt‘

near Page, Arlzona, shall be purchased from the Biack
Mesa mines or mines locaued on Inaian lands .

The Salt River Projuc» Avricultural IWpPOchpnu and
Power District promises. that it shall lease lands

" from the Navajo Tribe and locate. the .coal-fuel povwer.

plant on said lands. The terms and conditions of the
lease to be determined at a later date, and approved -
by the Advisory Committes of the-Navajo Tribal

- Council., If such a lease is.not exécuted . within the

next 12 months, this. rosolution may be rescinded
at the election of" thn Navajo Tribe of Indians.

The :Salt River Project. Awricultural Imnrovoment aﬂd

- Power District -shall enter into an agreement with
- the NavajJo-Tribe of Indians to- provide electrical

power to Navajo Tribal Utility Authority to be used
on or near the Navajo Reservation. The terms and
conditions of thils agreement shall be approved by the
‘Advisory Committee of the  Navajo Tribal Council. If
such an agreement is not reached by the time water is
to be us d to operate the proposed. power plant, this
resolution may be rescinded at the election of the
Navajo Tribe of Indians. ’ :

The_Secreua y of the Lntnrlor shall take the necessary
action to assure the Navajo Tribe of Indians that if
any water is imported into the Upper Colorado River
Basin that the Navajo Tribe snZll share proportionately
in that water, and that the first 34,100 acre-feet of
water imported yearly shall be assionea to tne Navajo

The Salt River. Proj°ct Agnlcultuwal Imovovemnnt and
Power District and others shall contribute to the

" Navajo Tribe of Indlans, on or before July 1st. of . each
_year, for the purpose of developing and assisting the

Navaho Community College, $25,000.00 in mecney for five
years, beginning July l 1969, for the. purpose of -

establishing a pro zﬂssorial cna;r at the MﬂVﬂno Com-

munity Colleg

3. It shall be understood that the Navajo Trive's

_promisn to limit 1ts claim to 50,000 acre-feet of water per year
shall only be for the term of the lifetime of the proposed

- power plant, or for 50 .yezars, whichever shall occur {irst, com-
mencing with the date of enaciment of this resolution and that’
this promise shall not be bindinz on‘'the Navajo Tribe if the -
first unit of the proposed coaT—;uel powar plant is not in

. operation by December 31, 1976.

i, It shall be further understocd that the promise .

'_made by the Navajo Tribe, pursuant to this resolution, shall
only be binding 1f the prcmises mads by Cthe Secretary-of the
Interior

and ths Salt River P“ojﬂﬂt Az “1cultu“aT Improvement
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and Power DIstrict S reso QP be kepc

" by them. : ] ¢

5. The Navajo Tribe shall have the excluslive right
to waive or enforce 2ll conditions of this resolution. A T
walver by the Mavajo Tribe of any condition or promise made to
the Navajo Tribe, pursuant to this resolution, shall not be

‘deened to be waiver ol any future or past forfeitures.

6. If, for any reason, this resolution is términated
or. expires by reason of the terms and conditions cdntained in
this resolution, the Secretary of the Interior snhall take the
necessary action to have the 34,100 acré-feet of water per year,
allocated to the coal-fuel power plant on the Navajo Reservatlon
near Page, Arizona, raturned to the Navajo Trive for their
exclusive use and benefit,

7. The Chairman of the Navajo Tribal Council is
hereby authorizsd and directed to take whatever steps he deenms

‘necessary and appropriate to place this resolution into effect.

} CERTIFICATION

I hereby ceﬂt*PJ that tne foregoing resolution was
duly considered by the Navajo Tribal Council at a duly called.
meeting at Window Rock, Arizona, at which a guorum was present
and that same was: passed by a vote of 57 in favor and
3 opposed, th*s 1lth day of December, 1368,

b~Al K@-&"ﬂ gt '/’I'W

Viqe Chairman
Navajo Trioal Council
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g e EXHIBIT 2 W COPY
{(j:_ - Proposed Resolution |
of the Mavajoc Tribal Council

Approving the Allocation of 3,000 Acre-Feet of Water from the Upper
Colorado River Rasin to he usad for ecreational Use in the Lake
Powell Area and by the City of Page, Arizona

WHEREAS :

1. The Navajo Tribe; by Resolution CD-108-63, approved the
allocation of 34,100 acre-feet of water from the Upper Colorado River
Basin and agreed to limit its claim for water from the Upper Coloradc
River Basin to 50,000 acre-feet per year, and

2. Said action was taken by the Tribe in consideration of
the Secretary of the Interior e:xecuting a contract between the Unitec
States and the Salt River Proiect Agricultural Improvement and Power
District, and

3 A bill has been submitted to the United States Congres:

providing for the transfer to tﬁe Navajo Tribe of the following landc

- P
r

“That porticn of Sections 8, 9, 16, 17, and 21,

T41M, RO9E, G.N.S.R.N¥., Arizona, locatecd above

elevation 3,720 feet ahove mean sea level (U.S.

Coast Geodetic Cecast Survey Datum) and lying

southerly and easterlv of the Colorado River,

containing approximately 75 acres, more or less,

and more particuliarly described on maps and plats

on f£ile in the Department of Interior,"™ and

4. The bill referred to stipulates that the transfer of
title of the lands described in Faragraph 3 above shall not be made
until the Navajo Tribe makes = zpecific commitment by a formal re-
solution of its governing body, and

5. The NMavajo Tribe is desirous of receiving said transfe:
and willing to meet the condition precedent thereto, provided, the

conditicns specified in the Tribe's Resolution CD-108-68 are met.

NOW THEREI'ORE BE IT RESCLVED THAT:

1. In consideration for the transfer of title to the land
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described in Whereas Paragraph 3 above, the Tribe hereby agrees to
limit its ?952} claims to water from the drainage area of the Colorar
River sfstéﬁ above Lee Ferry for use in Arizona so that the total
consumptive use, including 34,100 acre-feet for a coal-fired power
plant, so long as such plggt is o?e;atad, and requirements for the
Glen Canyon Unit of the Colorado River Storage Project along with
its associated community and recreation development in Arizona,
estimated at 3,000 acre-feet, will not exceed the 50,000 acre-feet
of water per year allocated for consumptive ﬁse in Arizona under
Article III(a) of the Colorado River Basin Compact.

2. The terms of this resolution shall not become effectiv
until such fime as the terms and conditions of Resolution CD-103-68
has been fully complied with, and the bill referred to has heen duly
enacted by the House and the Senate of the United ZStates Congress,

and signed into law by the President of the United States.

CERTIITICATINN

I hereby certify that the foregecing resolution was duly ccnsidered 1
the Navajo Tribal Counzil at a duly called meeting at Window Rock,
Navajo Nation (Zrizona) at which a quorum was present and that same
was passed by a vote of in favor and - onpcsad, this

day of , 196 -

%
a

1]

=
W
0

Presiding Chairman

5/23/69%
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cory EXHIBIT 3 - copy:

Proposéd'Resolution
of the Wavajo Tribal Council

Approving the Use of 3,000 Acre-Feet of Water from the 50,000 Acre=-
Fect of Water per year Allocated to the State of Arizona under .
Article III(a) of tne Upper Colorado River Basin Compact to be
used Ifor recreation and by the City of Page, Arizona

WHEREAS:
1. The Navajo Tribe, by Resolution CD-108-68, approved

the use of 34,100 acre-feet of water from the 50,000 Acre Feet of

'Water per year allocated to the state of Arizona under Article III(a

of the .Upper Colorado River Basin Compact in a coal fuel power plant
to be located on the Reservatlon, ‘and

2. It was the intent and understanding of CD-108-68 to

. Preserve all present or prospective water rights of the Navajo Tribe

" and

3. 8aid action was taken by the Tribe in consideration
of the Secretary of the Interior executing a contract hetween the
United, States and the Salt River Progect Agrlcultural ‘Improvement
and Power District, ard _

4. A bill has been submitted to the United States Congres
providing for the transfer to the Havajo Tribe of the following land

“"That portion of Sectiorns 8, 9, 16, 17, and 21, T41lN,

R9E, G.N.S.R.MN., Arizona, located abova elevation 3,720

feet above mean sca ievel (U.2. Coast Gendetic Coast

Survey Datum) and lving southerly and easterly of the

Colorade River, containing ﬂrn*ox+mete¢y 759 acres,

more or less, and more particularly described on maps

and plats on file in the Department of Irterlor,“ and

5. The blll referred to stzpnlates that the transfer

of title of the lands described in paragraph 3 above shall not
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be made until the Navajo Tribe makes a commitment by a formal
resolution of its governing body, #nd

6. The Mavajoc Trile is desirous of receiving said
transfer and is willing to make the commitment herein contained,
pravided, the conditions specifiéd in the Tribe's Resolution

CD-108~€8 are met.

NOY THEREFORE BE IT RESCLVED THAT:

1. 1In consideration for the transfer of title to the
lands described in VWhereas Paragraph 3 above, the Tribe agrees
that of the 50,000 acre feet ner year allocaied to the State of
Arizora, pursuant to Article IXI(a) of the Upper Colorado River
Basin Comract, 34,100 acre fzet shall be used for a coal-fired
power plant to be located on the Navajo Reservation for the life
time of the proposed powef plant or for 50 years, whichever occurs
first, and an estimated 3,000 acrzs feet per &ear that may bhe used
for the Glen Canyon Unit of the Cclorado River Storage Project
along with its associated community and recreaticn develonments
- in Arizona.

2. The terms of Resnlved Paragra?h 1 and the terms of
Resolution CD-108-68 cons:titute an agreement of the Navajo Tribe
with regard to the 50,000 acre feet of water per ys-«r and does not
constitute a waiver or relincuizhment of the preseni or prospective

water rights of the avajo Tribe, 2nd that Tesoluiion is hereby

amended by adding this paragraph to *he same as a part thereof.
3. The terms of this resolution shall not become

effective until such time as the terms and conditions of Resolution

.
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' CD-108-68 has been fully complied with, and the bill referred to
has been duly enacted by the Housc and the Senate of the United
States Congress,. and signed into law by the President of the

United States.

4. The active support of the Salt River Project for

the development of the South Shore of Lake Powcll is hereby

requested and enlisted.’

CERTIFICATION

I hereby certify that the forcgoing resolution was duly considered
by the Navajo Trikal Council at a duly called meeting at Window Rock
Navajo Nation (Arizona) at which a guorum was present, and that same
was passed bv a vote of. 46 in favor and 0 opposed, this

3rd. day of Junc _, 1969. e

Presiding Chairman
6/3/69

Note: Underlined passages in Resclved Clauses 2 and 4 were
added to the version introduced.
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FY2017

Sum of Amount
Dept

Grand Total

FY2018
Sum of Amount
Dept

ZB0516
Grand Total

FY2019
Sum of Amount
Dept

2C5570

ZD6022

Grand Total

FY2020
Sum of Amount
Dept

642100000

647000000
ZD5072

Montgomery & Andrews PA Invoices from AP JRNL FY2017 thru FY2020

Date

Date
6/30/2018

Date
11/26/2018
1/3/2019
1/23/2019

1/10/2019
3/4/2019
4/15/2019

4/18/2019
4/17/2019
5/1/2019
5/9/2019

6/4/2019
6/30/2019
6/30/2019

Date
10/4/2019
5/28/2020
6/30/2020

6/30/2020
9/3/2019
10/4/2019

10/23/2019
10/31/2019
11/13/2019
11/19/2019
12/23/2019

1/27/2020
12/11/2019
12/10/2019

12/31/2019
2/10/2020
2/14/2020

Supplier

Supplier

Supplier

Supplier

ISC M & A Invoices

Supplier2

Supplier2
47304 MONTGOMERY & ANDREWS PA

Supplier2
47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA

47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA

47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA

47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA

Supplier2
47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA

47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA

47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA

47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA

47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA
47304 MONTGOMERY & ANDREWS PA

Invoice Total

Invoice Total
109925 $ 20,993.50
$ 20,993.50

Invoice Total
111050 $ 51,196.71
111486 $ 38,605.19
111617 $ 17,913.88
989-19243 S 11,460.16
111485 S 4,943.36
14904-1009 S 26,125.00
1/2019/00471-1971 $ 26,978.63
30280 $ 16,730.00
30273 $  7,612.50
1/2019/00605 S 22,097.50
112610 $ 38,740.82
001-04-2019 S 11,326.88
20143 S 4,200.00
30285 $ 11,830.00
112616 $ 130,162.38
113180 $  2,168.75
002-05-2019/3029: $ 32,592.63
1109-20468-30294 $ 58,917.37
113181 $ 14,568.40
003-06-2019 S 15,453.91
004-07-2019 S 10,789.34
$ 554,413.41

Invoice Total
113182 $  1,534.39
115310 $  1,437.88
115874 $  3,055.23
114706 $  8,492.63
115879 $ 56,464.00
20807/US01U0001: $ 10,521.13
30316 $ 46,930.00
Us01U000200634 $ 11,290.43
1213 $  2,800.00
Us01U000227768 S 36,864.71
21438 S 1,875.00
114131 $ 32,162.31
114552 $ 28,354.51
114553 $  9,107.30
PY USO1U0001557: $ 16,783.21
21971 $  8,100.00
21176 $ 13,500.00
1235 $  2,920.00
Us01U000251254 $ 57,088.13
UsS01U000283611 $ 63,984.33
Us01U000306230 $ 62,362.78
22217 S 900.00

EXHIBIT

7
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ZD5072 2/24/2020
3/11/2020
3/31/2020
4/24/2020
6/26/2020
5/6/2020
5/18/2020
6/10/2020

6/30/2020

ZC5570 10/28/2019
ZE5069 6/30/2020
Grand Total

FY2021
Sum of Amount
Dept Date
ZE5067A 8/21/2020
10/15/2020
12/15/2020
12/11/2020
1/28/2021
3/10/2021

4/23/2021
5/11/2021
6/16/2021
6/30/2021
ZE5069 8/7/2020
8/19/2020
9/14/2020
9/18/2020
9/24/2020
12/9/2020

4/9/2021

4/15/2021
5/6/2021
5/14/2021

6/21/2021
6/30/2021

0642100000 1/11/2021
ZF5059 6/9/2021
Grand Total

Supplier

0000047304
0000047304
0000047304
0000047304
0000047304
0000047304

0000047304
0000047304
0000047304
0000047304
0000047304
0000047304
0000047304
0000047304
0000047304
0000047304

0000047304

0000047304

0000047304
0000047304

0000047304
0000047304

0000047304
0000047304

47304
47304
47304
47304
47304
47304
47304
47304

47304

47304
47304

MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA

MONTGOMERY & ANDREWS PA

MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA

Supplier2

MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA

MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA

MONTGOMERY & ANDREWS PA

MONTGOMERY & ANDREWS PA

MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA

MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA

MONTGOMERY & ANDREWS PA
MONTGOMERY & ANDREWS PA

Us01U000320508
22531
Us01uU000348704
Us01U000379020
Us01U000409158
115363
22840
23111
Us01U000428566
23134
Us01uU000451235
115879
PY 635-682
115879

Invoice
116169
116372
116960
116601
117298
117496
117618
117977
118555
118769
119055
Us01U000468781
INV-3330
116336
116337
INV-3701
116907
116908
116920
117854
117780R
117858
118470
INV-4058
INV-4381
INV-5615
INV-5973
118727
118896
118897
118898
118936
118937
PY 115803
PY 23089

87 RV Vo U A ¥ o V2 T 72 I Vo S Vo S V0 S Vo A V2 S V2 T V0 R Vo

20,704.77
42,500.00
13,538.26
7,158.38
9,830.63
70,926.26
21,165.00
9,637.50
8,061.38
7,306.25
8,862.00
55,084.94
4,072.50
60,943.17

816,319.01

Total

1,585.90
3,464.58
6,281.24
3,296.50

10,545.55

20,925.73

19,346.43
9,651.71
1,842.80
1,103.35
1,808.20
6,342.00
8,543.75

63,178.29

61,961.19
2,381.25

40,711.78

54,640.57

56,693.84

23,007.73

81,332.46

28,760.34

37,275.39

562.50
425.00
137.50
275.00
750.00

17,103.30
3,712.50

11,955.23

34,729.05

46,688.31
6,251.42
8,281.25

675,551.64
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Office of the State Engineer/Litigation & Adjudica April 25, 2017
Page #: 3
P.O. Box 25102 y
; Client: 014782
Santa Fe, NM 87504-5102 - Matter: 001701
MAY 31 2017 Invoice #: 105020
RE: RFP #2017-01-OSE
For Professional Services Rendered Through March 31, 2017
SERVICES
Date Atty Description of Services Hours Rate Amount
Total Services 50.2 $10.040.20 //
PERSON RECAP
Attorney Hours Rate Amount
JUIW Jeffrey J. Wechsler 50.2 $200.00 $10,040.00
SUBCONTRACT RECAP
Subcontract Amount
Draper & Draper $3,940.00
Current Fees and Expenses $10,040.00
Subcontract Fees $3,940.00

Applicable Tax
Current Total Charges

TERMS PAYABLE UPON RECEIPT, LATE CHARGES OF 1.25% PER MONTH MAY BE IMPOSED ON ACCOUNTS
NOT PAID BY THE LAST BUSINESS DAY OF THE MONTH FOLLOWING THE BILLING MONTH.
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Invoice # 542 - 04/14/2017

Current Invoice
Invoice Number _'i:gbug__Oii: . AmountDue Payments'Received Balance Due
542 05/14/2017 $3,940.00 $0.00 $3,940.00
Qutstanding Balance $37,530.50
Total Amount Outstanding $37,530.50
Please make all amounts payable to: Draper & Draper LLC
Please pay within 30 days,
MAY 3 1 2017

Page3of 3
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Office of the State Engineer/Litige ' & Adjudica
P.O. Box 25102

Santa Fe, NM 87504-5102

RE: RFP #2017-01-OSE

For Professional Services Rendered Through January 31, 2017

Current Fees and Expenses
Applicable Tax
Late Charges
Subcontract Fees
Current Total Charges

February 17, 2017
Page #: 3

Client: 014782
Matter:; 001701

Invoice #: 103948

$6,220.00
$517.04
$265.33
$11,115.00
$18,117.37

TERMS PAYABLE UPON RECEIPT. LATE CHARGES OF 1.25% PER MONTH MAY BE IMPOSED ON ACCOUNTS
NOT PAID BY THE LAST BUSINESS DAY OF THE MONTH FOLLOWING THE BILLING MONTH.
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Montgomery & Andrews Law Firm, PA

Contract No. 20579

PO# 16615

Beginning Balance: $100,000.00 M{ @_eﬁuc.b{o& ?‘0(690(‘,‘&@0 g @ L!/"L/F,?——

Date Invoice No. Invoice Amount Balance

Y.25 |7 (05020 PI4,¢/4.68
2.1847F | 105407 A5 6, D40
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MONTGOMERY & ANDREWS, P.A.

Accounting Department
505-982-3873

Fax; 505-982-4289
email: accounting@montand.com
FEDERAL |.D. NO, 85-0262814

Office of the State Engineer

Attn: Kim Abeyta
P.O. Box 25102

Santa Fe, NM 87504-25102

Matter #

001803 Interstate Dispute (RFP #2017-01-O

PERSCN RECAP

Attorney

KwB
KBUR
RSG
CJEF
TLAW
KEO
YMS
JJw
CAW
MAZ

Description

Kaleb Brooks

Kristen Burby
Ricardo S. Gonzales
Cody Jeff

Troy Lawton

Kari Olson

Yolanda M. Sandoval
Jeffrey J. Wechsler
Carolyn A. Wolf
Matthew Zidovsky

P.O. Box 2307

MAKE ALL REMITTANCE PAYABLE TO
MONTGOMERY & ANDREWS, PA

Remittance Copy

MAIL TO: POST OFFICE BOX 2307
SANTA FE, NM 87504

July 07, 2020
Client: 014782

Invoice # Fees Expenses Tax Late Charge Total
115879 $158,579.00 $519.54$13,393.57 $0.00 $172,492.11
Previous Balance $70,926.26
Current Charges $159,098.54
Applicable Tax $13,393.57
Less Payments $70,926.26
Total Amount Due  $172,492.11
Hours Rate Amount
104.0 $175.00 $18,200.00
46.6 $100.00 $4,660.00
98.9 $100.00 $9,890.00
245 $100.00 $2,450.00
50.9 $100.00 $5,090.00
52.3 $175.00 $9,152.50
41 .1 $90.00 $3,699.00
419.0 $225.00 $94,275.00
52 $225.00 $1,170.00
57.1 $175.00 $9,992.50

Please return this page with your remittance and please reference the client/matter number on all related

correspondence.

Amount Paid: §

20

S 4"’4’ x?
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MONTGOMERY & ANDREWS, P.A.

P.O. Box 2307
Acc";’;g’_’gsge::%mem VIAKE ALL REMITTANCE PAYABLE TO'
Fax: 505-982-4289 Remittance Copy I R R
email. accounting@meontand.com
MAIL TO: POST OFFICE BOX 2307
FEQERAL LT Nk B3 D221 SANTA FE, NEW MEXICO 87504-2307
Office of the State Engineer Sgpternber 09, 2020
Attn: Kim Abeyta Client: 014782
P.O. Box 25102
Santa Fe, NM 87504-25102
Matter # Description Invaice # Fees Expenses Tax Late Charge Total
001803 Interstate Dispute (RFP #2017-01-O 116336 $57,478.50 $783.90 $4,915.89 $0.00 $63,178.29
Previous Balance $172,492.11
Current Charges $58,262.40
Applicable Tax $4,915.89
Less Payments $172,492.11

Total Amount Due $63,178.29

Please return this page with your remittance and please reference the client/matter number on all related
correspondence.

Amount Paid: $
PERSON RECAP
Attorney Hours Rate Amount
CJEF Cody Jeff 312 $100.00  $3,120.00
TLAW  Troy Lawton 27.1 §100.00 $2,710.00
KEO Kari Olson 244 $175.00 $4,270.00
YMS Yolanda M. Sandoval 13.4 $90.00 $1,206.00
W Jeffrey J. Wechsler 147.9 $225.00 ($33.277.50

MAZ Matthew Zidovsky  10.2 $175.00 $1,785.00

Matter |Month Amount Billed |Budget Balanc

§ 664,056.83

1803|dugust | & 6,342.00 | 5 657,714.83 |Ernst & Young|
- 1803jaugust | S 8,543.75 | § 649,171.08 |Nextpoint
’L 1803 July $  63,178.29 | § 585,992.79 [MEA

L‘ § 585,992.79

§585,992.79

§ 585,992.79

$ 585,992.79

5 78,064.04
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MONTGOMERY & ANDREWS, P.A.
P.0. Box 2307

Accounting Department
505-982-3873
Fax: 505-982-4289 Remittance Copy
email._accounting@montand.com

VIAKE ALL REMITTANCE PAYABLE TO:
MONTGOMERY & ANDREWS, P.A.

MAIL TO: POST OFFICE BOX 2307

RERERAL L. B eh-020eR04 SANTA FE, NEW MEXICO 87504-2307

Office of the State Engineer Apn’l 086, 2021
Attn: Kim Abeyta Client: 014782
P.O. Box 25102

Santa Fe, NM 87504-25102

Matter # Description Invoice # Fees Expenses Tax Late Charge Total

001803 Interstate Dispute (RFP #2017-01-0 117852 $75,004.00 $0.00 $6,328.46 $0.00 $81,332.46
Previous Balance $152,046.19
Current Charges $75,004.00
Applicable Tax $6,328.46
Less Payments $152,046.19

Total Amount Due $81,332.46

Please return this page with your remittance and please reference the client/matter number on all related
correspondence.

AmountPaid: §___ PERSON RECAP
Attorney Hours Rate Amount
KWB Kaleb W. Brooks 122.8 $175.00 $21,490.00
RSG Ricardo S. Gonzales 60.0 $175.00 $10,500.00
TLAW Troy Lawton 17.5 $100.00 $1,750.00
WM William McGinnis 1.6 $90.00 $144.00
YMS Yolanda M. Sandoval 236 $75.00 $1,770.00
JIW Jeffrey |. Wechsler 158.4 $225.00 $35,640.00
MAZ Matthew Zidovsky 21.2 $175.00 $3,710.00

180)auguet | 5 $657,714.83 |Emst & Young,
L} g 1803} August 8,543.75 | § 649.171.08
-— - Z{ 1200{luly 63.178.29 | §585,992.79 [M&A
1803 August 61,961.19 | §524,031.60 [M&A
1808faugust |5 238125 | $521650.35 i
k l—;—@ / 1801|Sept 5 a0, /1175 | 5 480,936.57 [MZA
103|October | 5 54,640,57 | § 426,298.00 [M&A
1803 |Movember| 5 5659364 | 5 369,604.16 [MEA |
180))  Apr-20( 5 828125 | § 36132291 [Nestpoint |
1803|  Sep-20 § S62.50 | § 360.760.41
1803  oOct-20{ % 425.00 | § 360,335.41 |Nextpaint
1501 Dec-20{ § 137.50 | % 360,197.91 1)
1803 jan-211 4 275.00 | § 359,922.91 e
1503 Dec-20) 5 B1,33246 | § 278,590.45 |MEA

[5 sssam38
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Contract No. 9\ ‘ a‘ 1 8

NEW MEXICO INTERSTATE STREAM COMMISSION
PRICE AGREEMENT FOR
PROFESSIONAL LEGAL SERVICES

This Professional Services Agreement ("Agreement") is entcred into between the Office of
the State Engineer, New Mexico Intcrstate Stream Commission, an agency of the Statc of
New Mexico ("Agency") and Montgomery & Andrews Law Firm ("Contractor"), collectively the
“Parties”, effcctive as of the date it is approved by the New Mexico Department of Finance and
Administration ("DFA"), which date is shown below.

RECITALS
THE PARTIES cnter into this Agreement on the basis of the following recitals:

A. As a result of a formal procurement solicitation (RFP #2019-04-1SC), the Agcncy
desires to obtain profcssional services from the Contractor to provide Legal Services.

B. Thc Contractor has represcnted and warranted to the Agency that the Contractor
possesses the necessary skill to provide such services and is willing to do so pursuant to the
terms of this Agreement.

AGREEMENT

In consideration of the foregoing recitals and the covenants and promises contained herein, the
Parties agrec as follows:

1. Term. This Agreement shall begin on the date it is approved by DFA and shall expire
on Apnl 30, 2023 unless cxtended by amendment pursuant to Paragraph 22 (Amendment and
Waiver), or unless terminated at an earlier date, pursuant to Paragraph 3(g) (Appropriations) or
Paragraph 4 (Termination). In accordance with Section 13-1-150 NMSA 1978, no contract term
for a professional services contract, including cxtensions and renewals, shall excced four years,
cxcept as set forth in Section 13-1-150 NMSA 1978. The services that the Contractor is to
provide, howevcr, shall not commence until the Contractor has (i) complicd with the insurance
requirements of this Agreement (ii) received a fully executed copy of this Agreement, and
(iii) received specific instructions and an assignment from the "Contract Manager" designated by
the Agency.

2. Scope of Work.

(a) Generally. The Contractor shall perform the following work:

The Contractor will provide legal services as specified by the Agency, including some or all of
the following services: Provide comprehensive legal advice and counsel including, but not
limited to, litigation support and representation of the Agency before statc administrative and
federal courts in the areas of watcr and environmental law; Provide legal advice and counsel to
the Agency regarding Office of the State Engineer water rights administration including, but not

EXHIBIT
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Contract No.

limited to, representation of thc Agency before the Office of the State Engineer; Provide legal
advice and counsel to the Agency for conducting complex negotiations on specialized and
technical areas of water, environmental and general civil law; Providc legal advice and counsel
regarding New Mexico’s obligations under the interstate stream compacts to which it is a party,
Agency obligations and functions generally, and other matters involving or affecting the Agency.

The contract manager for the Agency will assign work. Individual work projccts will be
assigned with identificd deliverables and a time schedule. The contractor will be required to
work effcctively and coopcratively with personnel at all levels and with a variety of

backgrounds, including other contractors, attomeys, engineers, administrative staff and clerical
support staff.

The contractor will be solely and wholly responsible for performing and completing assignments
to the satisfaction of the Agency. All work shall bc performed in accordance with the highest
professional standards and completed within the time for performance mutually agreed upon
between the Agency and the contractor.

The Contractor shall advise the Agency promptly of any problems encountered in performing its
dutics associated with this Agreement.

(b) Contract Manager; Assignment of Work,; Deliverables; Status Reports. The
Contract Manager will assign tasks, coordinate all communications between the Contractor and
the Agency related to the tasks assigned, and recommend approval or rejection of deliverables
and invoices. The Contractor shall consult with the Contract Manager concerning progress on
assigned tasks and all issues related thereto. Tasks may be assigned, modified, or withdrawn in
the discrction of the Contract Manager. Deliverables will be as specificd by the Contract
Manager, or as otherwise described in a Scope of Work. When requested by the Contract
Manager, the Contractor will provide the Agency with status reports in a format and at such
times as directed.

(c) Performance Measures. Performance measures for the tasks assigned to the
Contractor under this Agreement are (i) prompt response to assigned tasks and requests for
information and status reports, (ii) completion of assigned tasks and submission of deliverablcs
and status reports within scheduled time frames, (iii) assigned tasks, deliverables, and status
reports completed in a manner and format reflecting a high quality of work and acceptable to the
Contract Manager in all respects, and (iv) assigned tasks, dcliverable, and status reports prepared
and completed in an efficient and cost effective manner.

3. Compensation and Payment.

(a) Cost Limitation. The total amount payable by the Agency under this Agreement
shall not exceed two hundred thousand dollars ($200,000.00) inclusive of applicablc gross
receipt tax ("Cost Limitation Amount"). The Cost Limitation Amount is a maximum and not a
guarantee that the Contract Manager will assign the Contractor any tasks, or that the work to be
performed will equal the Cost Limitation Amount. The Contractor shall be paid based upon the
Cost Schedule attached as Exhibit A hereto and made part hereof.



Case 1:21-cv-01091-KK-SCY Document1 Filed 11/12/21 Page 134 of 157
Contract No.

The Agency will encumber specific sums of money during fiscal years as necessary to pay for
the work to be performed pursuant to this Agreement (“Encumbered Amount™). The Contractor
is responsible for not billing in cxcess of the Icsser of the Cost Limitation Amount or the
presently Encumbered Amount, and for verifying the Encumbered Amount with the Contract
Manager. The Contractor will not be compensated or reimbursed for work performed, or

expenses incurred, in excess of the lesser of the Cost Limitation Amount or the Encumbered
Amount.

(b) Travel and Expense Reimbursement. Compensation amounts shall be limited to
those specified in Paragraphs 3(a) and 3(b), in accordance with the New Mcxico Pcr Diem and
Mileage Act, NMSA 1978, Sections 10-8-1 through 10-8-8. The Contract Manager must approve

all expenses in writing, and in advance, or the Contractor shall not be reimbursed for such
expenses.

(c) Invoices. Payment is subject to availability of funds pursuant to the
Appropriations Paragraph set forth below, to any negotiations between the Partics from year to
year pursuant to Article 2, Scope of Work, and to approval by DFA. The Contractor shall submit
signed invoices monthly to thc Contract Manager. Those invoices shall contain the contract
number and a calculation of the payment due, based upon the Hourly Rate supported by a time
shecet reflecting dates, tasks, and hours billed (at tenth of an hour increments). The invoiccs shall
also contain all travel and expensc rcimbursement requests for work performed prior to or during
the invoiced period. The Contractor shall be entitled to receive payment only for work properly
invoiced and supported by appropriate documcntation. All invoices for services must be received
by the Agency no later than July 15" of each year for work performed in the previous fiscal year
(the State of New Mexico’s fiscal year runs from July 1*' to June 30" of each year). Invoices
received after such date will not be paid. Payment of the amount invoiced, or any part thereof,
shall not relieve the Contractor of any unperformed obligations or foreclosc the Agency's right to
recover incorrect, excessive, or illegal payments.

(d) Exception to Invoices. If the Agency finds that the scrvices performed or the
deliverables provided pursuant to this Agreement are unacceptable, within thirty (30) days of
reccipt of the Contractor's invoice for such services the Agency will send to the Contractor a
letter of cxception explaining the deficiency, along with details of how the Contractor may
remediate the decficiency. Upon certification by the Agency that the services have been received
and accepted, payment shall be tendered to thc Contractor within thirty (30) days after the date of
acceptance. If payment is made by mail, the payment shall be deccmed tendered on the date it is
postmarkcd. However, the Agency shall not incur late charges, interest, or penalties for failure to
make payment within the time specified herein.

(e) Property. The Contractor shall not be reimburscd for any property or equipment
that the Contractor might acquire or store during, and related to, performancc of this Agreement.
If this Agreement is amcnded to provide for reimbursement of property or equipment acquired,
the Contractor shall report such acquisition to thc Agency within fiftcen (15) days of acquisition,
such property or equipment shall be the property of the Agency and shall bc delivered to the
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Contract No.

Agency immediately upon this Agreement’s expiration or termination or, if during the term of
this Agreement, immediately upon the request for the property by the Agency.

(f) Mistake in Compensation. The Contractor shall rcimburse the Agency for
amounts paid to it in error within thirty (30) days of written notice of such error. The Contractor
shall promptly notify the Agency if the Contractor indepcndently becomes aware of such an
crror. Interest shall accruc at the statutory rate upon any amounts not reimbursed to the Agency
after the thirtieth (30"") day following the earlier of thc date of such notice to the Contractor or
the date the Contractor otherwise becomes aware of such error.

(g) Appropriations. The terms of this Agrcement are contingent upon sufficient
appropriations and authorization being made by the Legislature and the State of New Mexico,
and available to thc Agency, for the performance of this Agreement. If sufficient appropriations
and authorization are not made by the Legislaturc and the State of New Mexico, and made
available to the Agency, this Agreement shall terminate immediately upon written notice being
given by the Agency to the Contractor. The Agency’s decision as to whether sufficient
appropriations are available shall be accepted by the Contractor and shall be final. If the Agency
proposes an amendment to the Agrecment to unilaterally reducc funding, the Contractor shall
have the option to terminatc the Agreement or to agree to the reduced funding, within thirty (30)
days of receipt of the proposed amendment. Any amcndment made under the terms of this
Paragraph shall be governed by the terms of Paragraph 22(c).

4. Termination.

(2) Grounds. The Agency may terminatc this Agreement for convenience or cause.
The Contractor may only terminate this Agreement based upon the Agency’s uncured, matcrial
breach of this Agrccment.

(b) Notice; Agency Opportunity to Cure.

(1) Except as otherwise provided in Paragraph (4)(b)(3), the Agency shall give
the Contractor written notice of termination at least thirty (30) days prior to the intended date of
termination.

(2) The Contractor shall give the Agency written notice of tcrmination at least
thirty (30) days prior to the intended date of tcrmination. The Contractor’s notice shall
(i) identify all the Agency’s material breaches of this Agreement upon which the termination is
based and (ii) state what the Agency must do to cure such material brcaches. The Contractor’s
notice of termination shall only be effective (i) if the Agency does not curc all material breaches
within the thirty (30) day notice period or (ii) in the casc of material breaches that cannot be
cured within thirty (30) days, if thc Agency does not, within the thirty (30) day notice period,
notify the Contractor of its intent to curc and begin with due diligence to cure the material
breach.

(3) Notwithstanding the foregoing, this Agreement may be terminated
immediately upon written notice to the Contractor (i) if the Contractor becomes unable to
perform the services contracted for, as determined by the Agency; (ii) if, during the term of this
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Agreement, the Contractor is suspended or debarred by the State Purchasing Agent; or (iii) if the
Agreement is terminatcd pursuant to Paragraph 3(g) (Appropriations) of this Agrcement.

(c) Liability. Except as otherwise cxpressly allowed or provided under this
Agreement, the Agency’s sole obligation upon termination shall be to pay for acceptable work
performed prior to the Contractor’s receipt or issuancc of a notice of termination; provided,
however, that a notice of termination shall not nullify or otherwise affect either party’s liability
for pre-termination defaults under or breaches of this Agreement. The Contractor shall submit an
invoice for such work within thirty (30) days of recciving or sending the notice of termination.
THIS PROVISION [S NOT EXCLUSIVE AND DOES NOT WAIVE THE AGENCY'S OTHER
LEGAL RIGHTS AND REMEDIES CAUSED BY THE CONTRACTOR'S DEFAULT/BREACH
OF THIS AGREEMENT.

(d) Termination Management. Immcdiatcly upon receipt by either the Agency or the
Contractor of a notice of termination of this Agreement, the Contractor shall: 1) not incur any
further obligations for salaries, services or any other expenditure of funds under this Agreement
without the written approval of the Agency; 2) comply with all directives issued by the Agency
in the noticc of termination as to thec performance of work under this Agreement; and 3) take
such action as the Agency shall direct for the protection, preservation, retention or transfer of all
property titled to the Agency and records generated under this Agreement. Any non-expendable
personal property or equipment provided to, or purchased by, thc Contractor with contract funds
shall become thc property of the Agency upon termination of this Agreement, and shall be
submitted to the Agency as soon as practicable thercafter.

5. Transfer of Files. Upon expiration or tcrmination of this Agrcement, the Contractor
shall assist and cooperatc with the Agency in the orderly and timely transfer to the Agency of
files, documents, memoranda, notes, data, and related materials, whether provided by thc Agency
to the Contractor or created by the Contractor pursuant to this Agreement.

6. Transfer of Personal Property and Equipment. Any non-expendable personal property
or equipment provided to or purchased by the Contractor with contract funds shall become
property of the Agency upon termination of this Agrecment and shall be submitted to the Agency
as soon a practicable thereafter.

7. Disputes. The Contractor and thc Contract Manager will attempt to informally resolve
any disputes that may arisc in relation to this Agrcement. The Contractor, acting through the
Contract Manager, shall report in writing any dispute not so resolved to the Director of the
Agency within thirty (30) days of the Contractor's knowledge of the circumstances giving rise to
the dispute. The Director’s written decision shall be delivered to the Parties within fifteen (15)
days of rcceipt of the written dispute and shall be final unless, within thirty (30) days from the
date of the decision, the Contractor sceks appropriate legal rclief pursuant to Paragraph 29.
Failure to usc the above procedure in a timcly manner, or to file a timely appeal either to thc
Dircctor, or from the Dircctor's decision, shall be deemed acceptance of the decision and waiver
of any further claim or remedy in law or cquity.
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8. Status of Contractor.

(a) Independent Contractor; Costs of Business. The Contractor and its agents and
employees arc independent contractors performing professional services for the Agency and are
not employees of the Statc of New Mexico. The Contractor and its agents and employces shall
not accrue leave, retirement, insurance, bonding, use of statc vehicles, or any other bencfits
afforded to employces of the State of New Mexico as a result of this Agreement. The Contractor
acknowledges that all sums received hereunder are reportable by the Contractor for tax purposcs,
including without limitation, self-employment and business income tax. The Contractor agrees
not to purport to bind the State of New Mexico unless the Contractor has express written
authority to do so, and then only within the strict limits of that authority.

(b) Authority of Contractor. The Contractor shall not purport to bind the State of
New Mexico, nor its officers or employees, to any obligation not expressly authorized herein.
Without thc Agency’s express written pcrmission, the Contractor shall not, in any manner,
reference the Agency in such a way that states or implies the Agency's endorsement of the
Contractor or the Contractor's work. The Contractor may use the Agency as a refercnce.

(c) Other Contractors. The Agency may, for any reason, enter into other agreements
for services related or identical to the services contemplated by this Agreement, whether or not
this Agreement has expired or been terminatcd. The Contractor shall fully cooperate with the
Agency and its other contractors.

(d) Subcontracting. The Contractor shall not subcontract any portion of the services
to be performed undcr this Agreement without the prior written approval of the Agency. No such
subcontract shall relieve the primary Contractor from its obligations and liabilities under this
Agreement, nor shall any subcontract obligatc direct payment to any subcontractor from the
Agency.

9. Release. By accepting payment of thc amounts due under this Agreement, the
Contractor releases the Statc of New Mexico, its officers and employees, from all liabilitics and
obligations whatsoever related to this Agrecment or the services provided hereunder. Payment to
the Contractor by the Agency shall not, however, constitute final release of the Contractor.
Should audit or inspection of the Contractor's records subsequently reveal outstanding Contractor
obligations, the Contractor shall remain liable to the Agency for such obligations. All payments
by the Agency to the Contractor will be subject to any appropriate recoupment by the Agency.

10. Records and Financial Audit. The Contractor shall maintain detailed time and
expenditure records that indicate the datc, time, nature and cost of services rendered during the
Agreement’s term and effect. The Contractor shall retain those records for a period of three (3)
years from the date of final payment under this Agrccment. The records shall be subject to
inspection by the Agency, the Department of Finance and Administration and the State Auditor.
The Agency shall have the right to audit billings both before and after payment. Payment under
this Agreement shall not foreclose the right of the Agency to recover excessive or illegal

payments
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11. Indcmnification. The Contractor shall defend, indemnify and hold harmless the
Agency and the State of Ncw Mexico from all actions, proceeding, claims, demands, costs,
damages, attorneys’ fees and all other liabilitics and expenses of any kind from any sourcc which
may arise out of the performance of this Agreement, caused by the negligent act or failure to act
of the Contractor, its officers, employees, scrvants, subcontractors or agents. In the event that
any action, suit or proceeding related to the services performed by the Contractor or any officer,
agent, employee, servant or subcontractor under this Agreement is brought against thc
Contractor, the Contractor shall, as soon as practicable but no later than two (2) days after it
receives notice thereof, notify the legal counsel of the Agency and the Risk Management
Division of the New Mexico General Services Department.

12. Insurance. The Contractor shall maintain in full force and effect during the term of
this Agreement the insurancc coverage set forth below, from a company authorized to write such
insurance in New Mexico. Upon request by thc Agency, the Contractor shall furnish the Agency
with a certificate of such policy in a form satisfactory to the Agency. Such certificate and policy
shall provide that the Agency shall be given thirty (30) days advance written notice before thc
policies arc canceled, materially changed, or not renewed. The Agency reserves the right to
rcject insurance or insurers tendered by the Contractor, If such insurance or insurer is rejected,
the Contractor will be granted rcasonable additional time to obtain altemative coverage

acceptable to the Agency, but performance of services under this Agreement may be suspended
by the Agency during such time.

(a) Comprehensive General Liability Insurance. If the Cost Limitation
Amount of this Agreement cxceeds One Hundred Thousand Dollars ($100,000), comprehcnsive
general liability insurance with liability limits of not less than One Million Dollars ($1,000,000)
combined singlc limit of liability for bodily injury, including death, and property damage in any
one occurrence. Said general liability insurance must include coverage for all operations
performed by the Contractor. Contractual liability coverage shall specifically insure the

indemnification provisions of this Agreement and the Agency shall be named as an additional
insured.

(b)  Automobile Insurance. 1f the Cost Limitation Amount of this

Agreement cxcccds Onc Hundred Thousand Dollars ($100,000), automobilc insurance with
liability limits of not less than One Million Dollars ($1,000,000) combined single limit of
liability for bodily injury, including dcath, and property damagc in any one occurrence. Said
automobile policy of insurance must include coverage for all opcrations performed by the
Contractor, coverage for the use of all owned, non-owned, hired automobiles, vchicles, and other
cquipment. Contractual liability coverage shall specifically insure the indemnification
provisions of this Agreement and thc Agency shall be named as an additional insured.

(c) Workers' Compensation [nsurance. The Contractor agrees to comply with
statc laws and rules applicable to workers compensation benefits for its employees. If the
Contractor fails to comply with the Workers Compensation Act and applicable rules when
required to do so, this Agreement may be terminated by the Agency.
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(d)  Professional Liability Insurance. If applicable and required by the
Agency, the Contractor shall maintain in full force and effect during the term of this
Agreement professional liability insurance, also known as malpracticc insurance, with
Liability limits of not less than One Hundred Thousand Dollars ($100,000), from a
Company authorized to writc such insurance in New Mexico.

13. Work Product; Copyright, Trademark. Thc Contractor warrants that nothing the
Contractor produces pursuant to this Agrccment will infringe upon or violate any right to
confidentiality or property right, whether intellectual or otherwise, of any third party. The
Contractor shall indemnify, defend, and hold harmless the Statc of New Mexico, its officers and
employees, from and against any and all loss, cost, liability, or expense arising out of the breach
or claimed breach of the foregoing warranty. Nothing the Contractor produces or decvelops, in
whole or in part, pursuant to this Agrcement shall be the subjcct of an application for copyright,
tradcmark or other property right by or on behalf of the Contractor. All things the Contractor
produces, develops, or acquires pursuant to this Agreement, including files, documents,
memoranda, notes, work papers, or rclated things, shall bccome the property of the State of
New Mexico and shall be delivered to, orif intangible assigned to, the Agency immediately upon
the expiration or termination of this Agreement, or, if during the term of the Agreement,
immediately upon the request of the Agency. The Contractor shall execute, acknowledge, and
deliver any documents and make any filings necessary to establish or evidence the State of
New Mexico's ownership.

14.  Conlflict of Interest; Govermmental Conduct Act.

(a)  The Contractor represents and warrants that it prcsently has no interest and,
during the term of this Agrecment, shall not acquire any interest, direct or indirect, which would
conflict in any manner or degree with the performancc of services required under thc Agrecment.

(b)  The Contractor further represents and warrants that it has complied with, and,
during the term of this Agreement, will continue to comply with, and that this Agreement
complies with all applicable provisions of the Governmental Conduct Act, Chapter 10, Articlc 16
NMSA 1978. Without in any way limiting the generality of the foregoing, the Contractor
specifically represents and warrants that:

1) in accordance with Section 10-16-4.3 NMSA 1978, the Contractor does
not cmploy, has not employed, and will not cmploy during the term of this Agreement any
Agency cmployee while such employee was or is employed by the Agency and participating
directly or indircctly in the Agency’s contracting process;

2) this Agrcement complies with Section 10-16-7(A) NMSA 1978 because
(i) the Contractor is not a public officer or employee of thc State; (ii) the Contractor is not a
member of the family of a public officcr or employee of the State; (iii) the Contractor is not a
business in which a public officer or employec or the family of a public officer or employee has
a substantial interest; or (iv) if the Contractor is a public officer or employee of thc State, a
member of the family of a public officer or employee of the State, or a business in which a public
officer or employee of the State or the family of a public officer or employee of the State has a
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substantial interest, public notice was given as rcquircd by Section 10-16-7(A) NMSA 1978 and
this Agreement was awarded pursuant to a competitive process;

3) in accordance with Scction 10-16-8(A) NMSA 1978, (i) the Contractor is
not, and has not been represented by, a person who has becn a public officer or employee of the
State within the preceding year and whosc official act directly resulted in this Agreement and (ii)
the Contractor is not, and has not been assistcd in any way regarding this transaction by a former
public officer or employee of the State whose official act, while in State employment, dircctly
resulted in the Agency making this Agreement;

4) this Agrcement complies with Section 10-16-9(A) NMSA 1978 bccause
(i) the Contractor is not a legislator; (ii) the Contractor is not a member of a legislator's family;
(iii) the Contractor is not a business in which a legislator or a legislator's family has a substantial
interest; or (iv) if the Contractor is a legislator, a member of a legislator’s family, or a business in
which a legislator or a legislator's family has a substantial interest, disclosure has been made as
required by Section 10-16-9(A) NMSA 1978, this Agreement is not a solc source or small
purchase contract, and this Agrccment was awarded in accordance with the provisions of the
Procurement Code;

5) in accordance with Section 10-16-13 NMSA 1978, the Contractor has not
directly participated in the preparation of specifications, qualifications or evaluation criteria for
this Agrcement or any procurement related to this Agrecment; and

6) in accordance with Sections 10-16-3 and 10-16-13.3 NMSA 1978, the
Contractor has not contributed, and, during the term of this Agreement, shall not contribute,
anything of value to a public officer or employee of the Agency.

(c) The Contractor’s representations and warranties in Paragraphs (a) and (b) of this
Article 14 are material representations of fact upon which the Agency relied when this
Agreement was cntered into by the Partics. The Contractor shall provide immediate written
noticc to the Agency if, at any time during the term of this Agreement, the Contractor learns that
the Contractor’s representations and warranties in Paragraphs (a) and (b) of this Article 14 were
erroneous on the effective date of this Agreement or have become erroneous by reason of new or
changed circumstances. If it is later determined that the Contractor’s rcpresentations and
warranties in Paragraphs (a) and (b) of this Article 14 were erroneous on the cffective date of this
Agreement or have become erroneous by reason of new or changed circumstances, in addition to
other remedies available to the Agency, and notwithstanding anything in the Agreement to thc
contrary, the Agency may immediately terminate the Agreement.

(d) All terms defined in the Governmental Conduct Act have the same meaning in
this Article 14.

15. Format of Electronic Dcliverables. Text documents and spreadsheet dcliverables
provided to the Agency in an electronic format pursuant to this Agrecment shall be prepared,
stored, and delivered in Microsoft Corporation-produccd software (e.g., Word or Excel), unless
the Contract Manager approves the usc of an altermate software format in writing. Database,
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spatial and geographic information system deliverables provided to the Agency in electronic
format pursuant to this Agreement shall be prepared, stored, and dclivered in a software format
approved of in writing by the Contract Manager. The Contractor shall be responsible for
requesting and obtaining the Contract Manager’s written approval of the software format the
Contractor proposes to use prior to beginning the preparation of such deliverables. Should the
Contractor utilize a softwarc format not approved in writing by the Contract Manager, the
Contractor shall bear all costs or expenses, of any type whatsoever, incurred by the Contractor or
thc Agency in converting or otherwise preparing such clectronic deliverables in a software
format acceptable to the Agency.

16. Equal Opportunity Compliance. The Contractor agrees to abide by all federal and
state laws and rules and regulations, and executive orders of the Governor of the State of New
Mexico pertaining to equal employment opportunity. In accordance with all such laws of the
State of New Mexico, the Contractor assures that no person in the United States shall, on the
grounds of race, religion, color, national origin, ancestry, sex, age, physical or mental handicap,
or serious medical condition, spousal affiliation, sexual orientation or gender identity, be
cxcluded from employment with or participation in, be denied the benefits of, or be otherwise
subjected to discrimination under any program or activity performed under this Agreement. If the
Contractor is found not to be in compliance with these requirements during the life of this
Agrccment, the Contractor agrees to take appropriate steps to correct these deficiencies.

17. Penaltics for Violation of Law The Procurement Code, NMSA 1978 §§ 13-1-28
through 13-1-199, imposcs civil and criminal penalties for its violation. [n addition, thc Ncw
Mexico criminal statutes impose felony penaltics for illegal bribes, gratuitics and kickbacks.

18. Confidentiality. The Contractor shall maintain the confidentiality of all information
provided by the Agency, derived from such information, or otherwise leamed or developed by
the Contractor pursuant to this Agreement. The Contractor shall neither use nor disclosc such
information without the Agency’s express written permission, and shall promptly notify the
Agency of any unauthorized disclosure and assist in investigating any unauthorized disclosure or
preventing the recurrence thereof. The confidentiality obligations included in this Paragraph
survive the expiration or termination of this Agreement, as set forth in Paragraph 30. The
Contractor assumes responsibility for all liability caused by any violation of this Paragraph.

19. Excusable Dclay. The Contractor and the Agency shall be excused from performance
under this Agreement for any period such performance is prevented in whole or in part as a result
of an act of God, war, civil disturbance, epidemic, court order, or other cause beyond their
reasonable control. Such nonperformance shall not be a ground for termination of this
Agreement but shall not, by itsclf, extend the term of this Agreement.

20. Policies and Procedures. The Contractor shall follow any policies and procedures

that may, from time to time, be established by the Agency, and of which the Contractor is made
aware,

10
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21. Notices. Any notice required to be given to cither party by this Agreement shall be
in writing and shall be delivered in person, by courier service or by U.S. mail, either first class or
certified, return receipt requcsted, postage prepaid, as follows:

To OSE/ISC: Interstate Stream Commission
Hannah Riseley-White
Post Office Box 25102
Santa Fe, New Mexico 87504-5102
Teclephone: 505-827-4029

To Contractor: Montgomery & Andrews Law Firm
Jeffrey J. Wechsler
325 Paseo de Peralta
Santa Fe, New Mexico 87501
Telephone: 505-986-2637

22. Amendment and Waiver.

(a).  This Agreement shall not be altered, changed or amended except by an instrument
in writing exccutcd by the Parties hereto and all other required signatorics.

(b). A Party's failure to require strict performance of any provision of this Agreement
shall not waive or diminish that Party's right thereafter to demand strict compliance with that or
any other provision. No waiver by a Party of any of its rights under this Agreement shall be
effcctive unless express and in writing, and no effective waiver by a Party of any of its rights
shall be effective to waive any other rights.

(c). If the Agency proposes an amendment to the Agreement to unilaterally reduce
funding duc to budgct or other considerations, the Contractor shall, within thirty (30) days of
receipt of the proposed Amendment, have the option to terminate the Agreement, pursuant to the
termination provisions set forth in Article 4 hercin, or to agree to the reduced funding.

23. Ncw Mexico Employees Health Coverage.

(a).  If the Contractor has, or grows to, six (6) or more employees who work, or
who arc expected to work, an average of at least 20 hours per week over a six (6) month period
during the term of the contract, the Contractor certifies, by signing this Agreemcnt, that the
Contractor has in place, and agrees to maintain for the term of the contract, health insurance for
thosc employees and offer that health insurance to those cmployecs if the expected annual value

in the aggregate of any and all contracts between the Contractor and the Statc cxceed $250,000
dollars.

(b). The Contractor agrees to maintain a record of the number of employees
who have (a) accepted health insurance; (b) declined hcalth insurance due to other health

11
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insurance coverage already in place; or (c) declincd health insurance for other reasons. These
records are subjcct to review and audit by a representative of the state.

(c). The Contractor agrees to advise all employees of the availability of State
publicly financed health care coverage programs by providing each employee with, at a
minimum, the following web site link to additional information:
http://insurenewmexico.state.nm.us/.

(d) For Indcfinite Quantity, Indefinite Delivery contracts (price agreements
without specific limitations on quantity and providing for an indetenninate number of orders to
be placed against it) the Contractor agrees that the requirements of this Article shall apply the
first day of the second month after the contractor reports combined sales (from State and, if
applicable, from local public bodies if from a Statc price agreement) of $250,000.

24, Employee Pay Equity Reporting. The Contractor agrees if it has ten (10) or more
New Mexico employees OR eight (8) or morc cmployecs in thc same job classification, at any
time during the term of this contract, it will complete and submit the PE10-249 form on the
annual anniversary of the initial report submittal for contracts up to one (1) year in duration. 1f
the Contractor has two hundred and fifty (250) or more cmployccs, the Contractor must completc
and submit the PE250 form on the annual anniversary of the initial report submittal for contracts
up to one (1) ycar in duration. For contracts that extend beyond one (1) calendar year, or are
cxtended beyond one (1) calendar year, the Contractor also agrees to complctc and submit the
PE10-249 or PE250 form, whichever is applicable, within thirty (30) days of the annual contract
anniversary date of the initial submittal datc or, if morc than 180 days has elapsed since submittal
of the last report, at the completion of the contract, whichever comes first. Should the Contractor
not meet the size rcquirement for reporting at contract award but subsequently grow to meet or
exceed the size requirement for reporting, the Contractor agrees to provide the required report
within ninety (90) days of meeting or exceeding the size requirement. That submittal date shall
serve as thc basis for submittals required thereafter. The Contractor also agrees to levy this
requirement on any subcontractor(s) pcrforming more than 10% of the dollar value of this
contract if said subcontractor(s) meets, or grows to meet, the stated employcc size thresholds
during the term of thc contract. The Contractor further agrees that, should one or more
subcontractor not mect the size requirement for rcporting at contract award but subsequently
grow to meet or exceed the size requirement for reporting, the Contractor will submit the required
report, for each such subcontractor, within ninety (90) days of that subcontractor meeting or
exceeding thc sizc rcquiremcnt. Subsequent report submittals, on behalf of each such
subcontractor, shall be due on the annual anniversary of the initial report submittal. The
Contractor shall submit the required form(s) to the State Purchasing Division of the General
Services Department, and other departments as may be determined, on behalf of the applicable
subcontractor(s) in accordance with the schedule contained in this paragraph. The Contractor
acknowledges that this subcontractor requirement applies even though the Contractor itself may
not mect the size requirement for reporting and may not be required to report itself.

Notwithstanding the foregoing, if this contract was procured pursuant to a solicitation,
and if thc Contractor has alrcady submitted the required report accompanying their response to
such solicitation, the report does not need to bec re-submitted with this Agreement.

12
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25. Assignment. The Contractor shall not assign or transfer any rights, obligations,
dutics, or other interest in, or claim for money due undcr, this Agreement without the prior
written consent of the Agency, which consent may be withheld in the Agency's solc and absolute
discretion. The Agency may assign this Agreement to another governmental agency or unit,
including any assignment necessitated by governmental reorganization.

26. Legal Proceedings. Attendance or testimony by the Contractor in any legal
proceedings, including trials, hearings, depositions, arbitration, or mediation, shall bc considered
a part of this Agrccment. Should thc Agency request attendance by the Contractor after
expiration or termination of this Agreement, a new contract will be negotiated at a rate
commensuratc with the services. The provisions contained in this paragraph shall not apply to
disputes solely between the Contractor and the Agency.

27. Calculation of Time. Any time period herein calculatcd by reference to "days"
means calendar days; provided, however, that if the last day for a given act falls on a Saturday,
Sunday, or a holiday observed by the State of New Mcxico, the day for such act shall be first day
following that is not a Saturday, Sunday, or such observed holiday.

28. Interpretation. The captions and paragraph hcadings used herein are for descriptive
purposes only and do not limit, definc, or enlarge the terms of this Agreement. Unless otherwisc
indicated by the context, usc of the singular, plural, or a gender shall include the other, and the
use of the words "include" and "including" shall be construed as if "without limitation" or "but
not [be] limited to" were annexed thereafter.

29. Applicable Law. The laws of the State of New Mexico shall govern this Agreement,
without giving effect to its choice of law provisions. Venue shall be proper only in a New
Mexico court of competent jurisdiction in accordance with NMSA 1978, § 38-3-1 (G). By
execution of this Agreement, the Contractor acknowledges and agrees to the jurisdiction of the
courts of the State of New Mexico over any and all lawsuits arising under or out of any tcrm of
this Agreement.

30. Survival. Terms of this Agreement that provide for rights, duties, or obligations that
expressly or logically extend becyond its cxpiration or termination, including the Contractor's
indemnity obligations, shall survive such expiration or termination.

31. Invalid Term or Condition. If any term or condition of this Agrcement is held
invalid or unenforceable, the remainder of this Agreement shall not be affected and shall be valid
and enforceable.

32. Incorporation and Merger. Each of the recitals set forth at the beginning of this
Agreement, and any exhibits referenced herein and attached hereto, arc incorporated into this
Agreement by this reference. This Agrecment incorporates all agreements, covenants, promiscs
and understandings between the Parties concerning the subject matter hereof, and all prior or
contemporaneous agreements and understandings are merged into this Agrecment. No prior

13
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agreement or understanding, oral or otherwise, of the Parties or their agents shall be valid or
enforccable unless embodied in this Agreement. This Agreement may be executed in multiple
originals, each of which shall be deemed an original.

33. Authority. If the Contractor is other than a natural person, the individual(s) signing
this Agrecment on behalf of the Contractor represent and warrant that they have the power and

authority to bind the Contractor, and that no further action, resolution, or approval from the
Contractor is necessary to enter into a binding contract

Signatures follow on page 15

14
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IN WITNESS WHEREQF, the Parties have entered into this Agreement.

CONTRACT!

By: ;%/ Date: _s"fjr{j/"f
o Y g

AGENCY

By: %/rh’? Date: Z_/-f‘__/ /i

Interstate Strcam Commission-Biteeter Chairm as

Date: g/"["i

Approve budget sufficigncy:

By: || vd B
rimm, Director
Administrative Scrvices Division
Approved by Agency CFO:
By: \ thm N : Date: & |g‘!ﬂ
CFO
Administrative Services Division
| =
% ,, Approved as to form and sufficiency:
ax .
g0y A - 1 pae May 3 8034
£3 4c. O8E legal ?l J
22
23
3
S 2 _TAXATION AND REVENUE DEPARTMENT
3%’ EThc rccords of the Taxation and Revenue Department of the State of New Mexico reflect that
2 g E Contractor is registered with the dcpartment to pay gross receipts and compensating taxes.
gg & %mber. - 000
rgsgsg 2 (~
Q

EEE By: k\_,»Ar [4 l ¢ Date: _52@_‘!2
S E '
8 5 £ DEPARTMENT OF FINANCE AND ADMINISTRATION
= o o

cnacited N T 5/9/020zf7

ate Cdfviracts Officer’
l

15

w
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Jeﬁ?é_jr_l. W_:chslef F

Louis W. Rose
Sharon T. Shaheen
Kari E. Olson
Kaitlyn A. Luck

Contract No.

APPENDIX A
Montgomery & Andrews Law Firm
Hourly Rate & Expense Schedule

$225.00 per hour

$225.00 per hour

$225.00 per hour |
$175.00 per hour |
$175.00 per hour |

*Excluding New Mexico Gross Receipts Tax

Dircct Expenses*:

Item

| Price Per Unit

Per Diem and Mileage at ratcs specified in the current Agency travel
policy and NM Per Diem & Mileage Act, without markup.

*Excluding New Mexico Gross Receipts Tax

16
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AMENDMENT NO. 3
PRICE AGREEMENT FOR
PROFESSIONAL LEGAL SERVICES
BETWEEN THE NEW MEXICO INTERSTATE STREAM COMMISSION AND
MONTGOMERY & ANDREWS LAW FIRM

This Amendment to the Agreement #21998 ("Amendment No. 3"), is entcred into by and
between the Office of thc State Engineer, Interstate Stream Commission, an agency of the State
of New Mexico ("Agency"), and Montgomery & Andrews Law Firm. ("Contractor"),
collectively the “Parties”, effective as of the date set forth below upon which it is executed by the
General Services Department/State Purchasing Division (GSD/SPD Contracts Review Bureau).

RECITALS

THE PARTIES HERETO enter into this Amendment No. 3 on the basis of the following
facts, understandings, and intentions:

A. The parties previously entered into that certain Professional Serviccs Agreement
dated May 9, 2019, (the "Original Contract"); and,

B. The Original Contract was amended by thc Parties pursuant to that certain
Amendment Number 1 dated December 9, 2019, which increased the contract Cost Limitation
from $200,000 to $900,000; and,

C. The Original Contract was amended by the Parties pursuant to that certain
Amendment Number 2 dated April 24, 2020, which increased thc contract Cost Limitation from
$900,000 to $1,560,000; and,

D. Article 22, of the Original Contract allows for amcndment of the contract in
writing executed by both parties; and,

E. The Contractor has been providing services to the Agency, and the Agency is
satisfied with those services and is hereby requesting Article 2 — Scope of Work and Article 3(a)
Cost Limitation be amended to increasc the Cost Limitation from $1,560,000 to $3,060,000 to
reflect the agreement tcrm.

AGREFEMENT

THEREFORE, in consideration of the foregoing recitals and the covenants and promises
contained herein, and for other good and valuable consideration, the receipt and sufficiency of
which is hercby acknowledged, the parties hereto agrec as follows:

Article 2 - Scope of Work.

The Contractor shall continue to perform additional services as detailed in the
original contract.
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Paragraph 1 of Article 3(a) Compensation and Payment, is hereby amended to
read as follows:

(a) Cost Limitation. The total amount payable by the Agency under this Agreement shall
not exceed Three Million and Sixty Thousand Dollars ($3,060,000.00) inclusive of applicable
gross receipt tax ("Cost Limitation Amount"). The Cost Limitation Amount is a maximum and
not a guarantee that the Contract Manager will assign the Contractor any tasks, or that the work
to be performed will equal the Cost Limitation Amount. The Contractor shall be paid based
upon the Cost Schedule attached as Exhibit A hereto and made part hereof.

All terms, covenants, and conditions contained in the Original Contract, and not modified herein
shall remain in full force and effect. This Amendment shall not become effective unless and
until approved by the General Services Department/State Purchasing Division (GSD/SPD
Contracts Review Bureau),

Signatures on Page 3
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IN WITNESS WHEREOF, the parties have entered into this Amendment No. 3 to the Price
Agreement effective as of the date of execution by General Services Department/State
Purchasing Division (GSD/SPD Contracts Review Bureau).

CONTRACTOR

_.' .¥ -
By: s N‘ _ ) Date: %\ 20
Rolf 8¢ etersen, P&, Director

NM Inferstate Stream Commission

Approved as to budget sufficiency:

By: Date; 8/5/20
Jeff Primm, Director
Administrative Services Division

Approved by Agency CFO:

By: _( m&# a Date:  08/05/2020
Jennifer Badd, CFO

Administrative Services Division

Approved as to legal form and s fficiency:

By: i w w : o Date: 8/4/2020

ISC General Counsel

TAXATION AND REVENUE DEPARTMENT

The records of the Taxation and Revenue Department of the State of New Mexico reflect that
Contractor is registered with the Taxation and Revenue Department to pay gross receipts and

compensating taxes.
Taxation and Revenue I3 only verilying tha registralion

and will not confirm or deny taxablity stalements

ID Number: 01-8671 40_99; contained In this contract

By: Wi Wiy 2 irciis Date: _ 08/04/2020

By: Date: 08/27/20

GSD/SPD Contracts Review Bureau
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]

GSD CONTRACTS REVIEW BUREAU PROFESSIONAL SERVICES CONTRACT BRIEF
Joseph Montoya Building, Rm 2016 CRB, Revised 02/20
Santa Fe, NM 87505 (CONTRACT BRIEF MUST BE TYPED)
[211] (sfsfo] [ T T T 1 [2[ 1] s[ e[8] [of3]
FY Agency Code Organization Code Contract No. Amend. No.
Contractor Name: _Montgomery Andrews Law Firm
Contractor Address: 325PaseodePeraltaSantaFe, NM  Phone: 505-986-2637 -
_Agency Contact: SJeromeBaros Phone: 505-827-6177
| Single-Year Contract: [ Appropriation Period: Contract or Amendment Amount:
§  TotalContract Amount E 2 General Fund 1,500,000.00
- Multi-Year Contract: Other State Funds ] 000
| $ 3,080,000.00 TotsContract Amount | | Federal Funds 0.00
| Total - '$ 150000000
ContractTerm: From: [0 | S[/[0[8 (/[ 2[0[1(9 |To{O0 |4/ 3 [0 [/ 2]0]2] 3
(GSD Approval date to be filled in by Cnntracll ‘Review Bureau) Hmhalinn Dall)
Retroactive:  YIN Date: [ L T ]

Non-profit:  YIN
 Operational Budget ¢ Capital Outlay

BRIEF DESCRIPTION OF SERVICES AND/OR REASON FOR AMENDMENT:

Provide comprehensive legal advice and counsel including but not limited to: litigation support and representation of the Agency
before state administrative and federal courts in the areas of water and environmental law, provide legal advice and counsel to the
Agency regarding Office of the State Engineer water rights administration

PROCUREMENT PROCEDURE-Check with X the applicable citation
Section 13-1-125 NMSA 1978, small purchase contract (does not exceed $60,000 excluding gross receipts tax).
Section 13-1-120 NMSA 1978, competitive proposal for architect/engineer/landscapelarchitect/surveyor.
X Section 13-1-111 NMSA 1578, competitive sealed proposal {contract over $60,000).
Section 13-1-129 NMSA 1978, contract is based upon Price Agreement #
Section 13-1-129 NMSA 1978, contract is based upon GSA (please provide all required information)
Section 13-1-126 NMSA 1978, sole source procurement (requires written determination and GSD approval).
Section 13-1-127 NMSA 1978, emergency procurement,
REQUIREMENTS-Enter Y (yes) to verify the following mandatory requirements:
Y The agency certifies to GSD that all relevant requirements of the Procurement Code have been followed.

Y The agency certifies to GSD that the contractor will perform at all times as an independent contractor for the purpose of IRS tax
compliance and is not performing services as an employee of the agency.

Y The agency certifies to GSD that the agency has performed a legal review and the contract Is In compliance with all federal and state
laws rules and regulations.

OTHER REQUIREMENTS-Enter Y (yes), N (no) or N/A (not applicable) to each of the following:
Y The agency certifies to GSD that Performance Measures have been outlined as required (attach valid section of strategic plan).
Y The agency cerlifies to GSD that the contract complles with GSD rules regarding indemnification and insurance.

N The agency certifies to GSD that the requirements of the Governmental Conduct Act, Section 10-16-1 NMSA 1978 regarding conflict

of Interest with public officers or state employees have been followed. The agency certifies to GSD that the Attomey General's
review has been obtained because:

[ | Contract with former styte im'glnyee [] contractwith present state employee
Y The agency certifies to GSD that any required perlormzbce ponds hije been obtained, Section 13-1-148 NMSA 1978
- —seogdanl S~ omomao
Cabinet Secretary, Agency Head or Designee Title _“\ Mm L\X Date ,
GSDUSEONLY |
Category I Date Received CRB Comments:
Status Date Approved CRB l
Amendment Type Staff A )
Amendment Type
- PURCHASE DOCUMENT

Number Amount Dateto FCD Date from FCD




Case 1:21-cv-01091-KK-SCY Document1 Filed 11/12/21 Page 152 of 157

DEPARTMENT OF FINANCE AND ADMINISTRATION
AGENCY CERTIFICATION

OFFICE OF THE STATE ENGINEER hereby certifies the following in regard to the attached contractual
agreement between the Agency and Montgomery & Andrews Law Firm;

1) This Contractor is NOT a former state employee.*

2) This Contractor is NOT a current state employee or a legislator or the family member of a current
state employee or legislator, or a business in which a current state employee or legislator or family
member of the current state employee or legislator has an interest of greater than 20%.*

PLEASE NOTE: No contract may bc awarded to a current statc umployee or legislator, or tv a family member of a current state employee or
legislalor, or to a busincss in which any of these persons has an interest greater than 20% unless such contract is awarded pursuant to the
Procurement Code, except such persons or businesses cannot be awarded a contract through a solc source or small purchase. (Sce Scction 10-
16-1 through 10-16-18 NMSA 1978 for further information.)

3) This Contractor is a (check one): FOR PROFIT VENDOR X
NOT FOR PROFIT VENDOR

4) This PSA DOES COMPLY with the Governor's Guidelines for Contract Review and Re-Evaluation and
IS an cssential contract for the Agency.

LM{I YNATAYAN, %\\DA\*&E) .

Signatdre of Agency Representative** Date

[ certify that the information stated in paragraphs 1-3 is true.

_// = ?/zy/zo

Sig of Contractor

*1f the Contractor is covered by one of these categories, please contact your CRB Analyst for the required
procedures for processing.

**Must be an authorized signatory for the Agency.
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CAMPAIGN CONTRIBUTION DISCLOSURE FORM

Pursuant to the Procurement Code, Sections 13-1-28, et seq., NMSA 1978 and NMSA 1978, § 13-1-
191.1 (2006), as amended by Laws of 2007, Chaptcr 234, any prospective contractor seeking to enter into
a contract with any state agency or local public body for professional services, a design and build
project delivery system, or the design and installation of measures the primary purpose of which is
to conserve natural resources must file this form with that state agency or local public body. This form
must be filed even if the contract qualifies as a small purchase or a sole source contract. The prospective
contractor must disclose whether they, a family membcr or a representative of the prospective contractor
has made a campaign contribution to an applicable public official of the state or a local public body
during the two years prior to the date on which the contractor submits a proposal or, in the case of a solc
source or small purchase contract, the two years prior to the date the contractor signs the contract, if the
aggregate total of contributions given by the prospective contractor, a family member or a representative
of the prospective contractor to the public official excceds two hundred and fifty dollars ($250) over the
two year period.

Furthermore, the state agency or local public body may cancel a solicitation or proposcd award for a
proposed contract pursuant to Section 13-1-181 NMSA 1978 or a contract that is executed may be ratified
or terminated pursuant to Scction 13-1-182 NMSA 1978 of the Procurement Code if: 1) a prospective
conlractor, a family member of the prospcctive contractor, or a representative of the prospective
contractor gives a campaign contribution or other thing of value to an applicable public official or the
applicable public official's employees during the pendency of the procurement process or 2) a prospective
contractor fails to submit a fully completed disclosure statement pursuant to the law.

The state agency or local public body that procures the services or items of tangible personal property
shall indicate on the form the name or names of every applicable public official, if any, for which
disclosure is required by a prospective contractor.

THIS FORM MUST BE INCLUDED IN THE REQUEST FOR PROPOSALS AND MUST BE FILED
BY ANY PROSPECTIVE CONTRACTOR WHETHER OR NOT THEY, THEIR FAMILY MEMBER,
OR THEIR REPRESENTATIVE HAS MADE ANY CONTRIBUTIONS SUBJECT TO DISCLOSURE.

The following definitions apply:

“Applicable public official” means a person elected to an office or a person appointed to
completc a term of an elected office, who has the authority to award or influence
the award of the contract for which the prospective contractor is submitting a
competitive sealed proposal or who has the authority to negotiate a sole sourcc or
small purchase contract that may be awarded without submission of a sealed
competitive proposal.

“Campaign Contribution” means a gift, subscription, loan, advance or deposit of money
or other thing of value, including the estimated value of an in-kind contribution, that is made to or
received by an applicable public official or any person authorized to raise, collcct or expend
contributions on that official’s behalf for the purpose of electing the official to statewide or local
office. “Campaign Contribution” includes the payment of a debt incurred in an election
campaign, but does not include the value of services provided without compensation or
unreimbursed travel or other personal cxpenses of individuals who volunteer a portion or all of
their time on behalf of a candidate or political committee, nor does it include the administrative or
solicitation expenses of a political committee that are paid by an organization that sponsors the
committee. '
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“Family member” means spouse, father, mother, child, father-in-law, mother-in-law,
daughter-in-law or son-in-law of (a) a prospcctive contractor, if the prospective contractor is a
natural person; or (b) an owner of a prospective contractor.

“Pendcncy of the procurement process” means the time period commencing with the
public notice of the request for proposals and ending with the award of the contract or the
cancellation of the request for proposals.

“Prospective contractor’” means a person or business that is subject to the competitive
sealed proposal proccss set forth in the Procurement Code or is not required to submit a
competitive sealed proposal because that person or business qualifies for a sole source or a small
purchase contract,

“Representative of a prospective contractor” means an officer or director of a
corporation, a member or manager of a limited liability corporation, a partner of a
partnership or a trustce of a trust of the prospective contractor.

Name(s) of Applicable Public Official(s) if any:

Michelle Lujan Grisham, Governor
Brian S. Colon, State Auditor

DISCLOSURE OF CONTRIBUTIONS BY PROSPECTIVE CONTRACTOR:
Contribution Made By:
Relation to Prospective Contractor:

Date Contribution(s) Made:

Amount(s) of Contribution(s)

Nature of Contribution(s)

Purpose of Contribution(s)

(Attach extra pages if necessary)

Signature Date

Title (position)

--OR—
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NO CONTRIBUTIONS IN THE AGGREGATE TOTAL OVER TWO HUNDRED FIFTY
DOLLARS ($250) WERE MADE to an applicable public official by me, a family member or
representative,

Hed] 20

Signatu _ ate

Title (Position)
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New Mexico

Courts Joey Moya <supjdm@nmcourts.gov>

Judge Pro Tempore
1 message

Linda Vanzi <coalmv@nmcourts.gov> Thu, Feb 2, 2017 at 7:35 PM
To: "Moya, Joey" <supjdm@nmcourts.gov>
Cc: "Reynolds, Mark" <coamhr@nmcourts.gov>

Dear Mr. Moya,

This is to request that the Supreme Court appoint former United States District Court Court Judge Bruce D. Black as judge
pro tempore for the New Mexico Court of Appeals to hear the following cases:

COA Case:

33437 State Engineer v. G. Horner

33439 State Engineer v. B. Square Ranch et. al.

33534 State Engineer v. McCarty Trust et al.

33535 State Engineer v. San Juan Agricultural Water Users Assocation et. al.

The above cases are related but not consolidated. Judge Black has agreed to take the cases pro bono.
Thank you for your attention to this matter. Please let me know if you have any questions.

J. Vanzi

Judge Linda M. Vanzi
New Mexico Court of Appeals
(505) 767-6134

EXHIBIT
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FOR IMMEDIATE RELEASE
Santa Fe, New Mexico
February 27, 2018

ACEQUIAS FILE MOTION TO DISQUALIFY JUDGE FROM NAVAJO WATER CASE
BECAUSE HE PREVIOUSLY REPRESENTED THE NAVAJO NATION.

More than 20 acequias and community ditches on the San Juan River have filed a
motion asking the New Mexico Court of Appeals to disqualify Judge James Wechsler from
adjudicating the water claims of the Navajo Nation.

In 2013 Judge Wechsler awarded 635,729 acre-feet of water to the Navajo Nation,
without a trial. According to the motion, that is roughly one quarter of all the river water in
New Mexico.

In 2018 an investigation revealed that Judge Wechsler had worked for the Navajo
Nation as an attorney for almost six years. Judge Wechsler and the Navajo Nation did not
disclose their prior relationship, as required by Rule 21-211 of the Code of Judicial Conduct.

Rule 21-211 provides that “a judge shall disqualify himself or herself from any
proceeding in which the judge’s impartiality might reasonably be questioned.” The motion
states that the public would reasonably doubt that Judge Wechsler could be impartial, since he
previously represented the Navajo Nation, one of the adversaries in the case.

“There can be no doubt that Mr. Wechsler acted as a zealous, effective, loyal, and
dedicated advocate for his clients — just as he was required to do by the Rules of Professional
Conduct for lawyers.”

“But that is exactly why Judge Wechsler cannot sit on this case. As a lawyer for the
Navajo Nation, he had a duty to act with zeal and undivided loyalty as a champion for the
interests of the Navajo Nation. That is the polar opposite of the duty of impartiality which is
imposed on every judge in every case.”

Because Judge Wechsler worked as a lawyer for the Navajo Nation, he has personal
knowledge about key contested issues in the case, according to the motion. Rule 16-109
prohibits lawyers from using information against their former clients, so Judge Wechsler has a
built-in one-way bias imposed by law.

“All we have ever asked for was honesty and fairness through the judicial system,” said
Mike Sullivan, chairman of the San Juan Agricultural Water Users Association. “How could
this have happened? ”

The acequias filed their motion and brief in the Court of Appeals on February 26, 2018.
Copies are attached with highlighting added.

CONTACT:
Victor R. Marshall, 505-250-7718, victor@vrmarshall.com

Mike Sullivan, 505-320-3677
Jim Rogers, 505-330-0047

EXHIBIT



