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Statement of Interest of Amici Curiae

TransCanada Keystone Pipeline, LP is a Delaware limited partnership that is wholly
owned, indirectly, by TC Energy Corporation, a Canadian public company organized under the
laws of Canada (hereafter jointly “TC Energy”). TC Energy was the sponsor of the Keystone XL
Pipeline Project (“Project” or “KXLP”), and the holder of the Presidential permit that President
Biden revoked on January 20, 2021—the event that gives rise to this lawsuit. TC Energy agrees
with the States that revocation of the Presidential permit was unlawful. But the States’ challenge
to that action is now definitively moot. TC Energy submits this amicus brief to apprise the Court
of recent activities pertaining to the Project that demonstrate why this is so.

The arguments raised in opposition to that motion are predicated on claims that the
Project is an “existing” one, and that the relief sought in this lawsuit would, if granted, “revive”
KXLP. Texas Opp’n at 2, 6. See also Br. of Gov’t of Alberta at 24 (stating that such relief
“would support project financing and the KXLP’s ultimate construction™). These claims, in turn,
rely on the fact that the cross-border segment of the Project is already constructed and thus, the
argument runs, this segment remains available for future use, either by TC Energy or some other
entity to transport Canadian oil into the United States. Texas Opp’n at 4-5, 9. As TC Energy
explains in detail below, however, the Project has been definitively terminated and TC Energy
has taken numerous steps to effectuate that termination.

The most recent of these steps include obtaining state and federal approvals to remove the
1.2 mile border-crossing segment of the pipeline. Activities to remove the pipeline have
commenced and will be completed by November. TC Energy also has relinquished a number of
critical approvals it had obtained for the Project, including all of the federal rights-of-ways

necessary for construction on federal lands in Montana, save for the one right-of-way tract that
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TC Energy must retain until the border-crossing segment is removed. These and other actions,
described in greater detail below, confirm that KXLP is, in fact, “dead,” id. at 7, and that, even if
this Court were to invalidate President Biden’s revocation of the Presidential permit for the
Project, there would be no KXLP to be constructed or taken over by another company. TC
Energy’s actions also illustrate the extraordinary—and unfounded—speculation that underlies
the claim that mere invalidation of President Biden’s revocation decision will somehow induce
another entity to undertake the complex and lengthy process of commercializing, financing,
developing and permitting a new project from scratch.

In order to place the import of its actions in proper context, TC Energy first provides an
overview of the process it undertook to construct KXLP in the United States. TC Energy then
summarizes the steps it has taken to terminate the Project.

BACKGROUND

1. The Approvals TC Energy Obtained And Other Actions It Took To Build KXLP.

Oil pipeline construction is subject to regulation at the federal, state, and even local level.
As aresult, TC Energy had to obtain many permits and approvals in addition to a Presidential
permit before it could construct and operate KXLP. Many of these permitting processes were
lengthy, with extensive review of environmental and other public interest factors, and multiple
public hearings and opportunity for public comment, followed by judicial review of the final
permitting decision. As a result, TC Energy spent more than a decade seeking both a Presidential
permit and the federal and state permits and approvals needed to construct and operate KXLP.

a. The State Approvals

At the state level, TC Energy had to obtain permission from agencies in Montana, South
Dakota, and Nebraska. In South Dakota, the Public Utilities Commission (“PUC”) issued a

permit on June 29, 2010, authorizing construction and operation of KXLP, subject to certain
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terms and conditions.' State law required a subsequent certification that the Project continued to
meet those terms and conditions,? and that certification was challenged by pipeline opponents,
who were allowed to intervene in the certification proceeding.’ Following a lengthy evidentiary
hearing, the PUC accepted TC Energy’s certification and authorized construction “subject to the
provisions™ in the initial permit.* One of those provisions states that the permit “shall not be
transferable without the approval of the” PUC.> The PUC’s acceptance of the certification was
appealed to the South Dakota Supreme Court, which ultimately dismissed the appeal.®

In Montana, the Department of Environmental Quality (“DEQ”) issued a “Certificate of
compliance” on March 30, 2012, approving “the design, location, construction, operation,
maintenance, and decommissioning of the Keystone XL pipeline,” in conformance with certain

conditions it imposed.” One of those conditions is that “construction of the pipeline must be

' Pub. Util. Comm’n of S.D., In re Application By TransCanada Keystone Pipeline, LP For A
Permit Under The South Dakota Energy Conversion And Transmission Facilities Act To
Construct The Keystone XL Project, No. HP09-001, Amended Final Decision and Order at 23, §
4 (June 29, 2010) (“2010 PUC Order”),
https://puc.sd.gov/commission/orders/hydrocarbonpipeline/2010/hp09-001c.pdf.

28.D. Codified Laws § 49-41B-27.

3 Pub. Util. Comm’n of S.D., In re Petition of TransCanada Keystone Pipeline, LP for Order
Accepting Certification of Permit Issued in Docket HP09-001 to Construct the Keystone XL
Pipeline, No. HP14-001, Final Decision and Order Finding Certification Valid And Accepting
Certification, at 1-9 (Jan. 21, 2016) (“2016 PUC Order”),
https://puc.sd.gov/commission/orders/hydrocarbonpipeline/2016/hp14-001final.pdf.

42016 PUC Order, at 26.

52010 PUC Order at 25 (Condition 4).

® In re PUC Docket HP 14-0001, 2018 S.D. 44, 914 N.W.2d 550.

" Mont. Dep’t of Env’t. Quality, In re Application of TransCanada Keystone Pipeline, LP
(Keystone) for a Certificate of Compliance under the Major Facility Siting Act, Findings

Necessary for Certification and Determination, at 57 (Mar. 30, 2012) (“2012 DEQ Order”),
http://deq.mt.gov/Portals/112/DEQAdmin/MFS/Documents/KXL Cert Final Signed.PDF.
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completed within ten years of the date of this Certificate”—March 30, 2022—unless DEQ grants
an extension.®

In Nebraska, the Public Service Commission (“PSC”) held meetings throughout the state
to receive public comment, then held an evidentiary hearing to determine whether to approve the
proposed pipeline route through Nebraska.” On November 20, 2017, the PSC found the project to
be in the public interest, but approved an alternative route from the one proposed by TC
Energy.'? Pipeline opponents appealed the PSC’s decision to the Nebraska Supreme Court,
which affirmed."!

b. The Federal Approvals

At the federal level, TC Energy had to obtain a Presidential permit, because KXLP would
cross the international border with Canada. TC Energy first applied for such a permit in
September 2008. Following years of inaction, Congress passed a law in December 2011 that
directed the President to grant a Presidential permit for KXLP within 60 days, unless he found
that the Project would not serve the national interest. See Temporary Payroll Tax Cut

Continuation Act of 2011, § 501(a), (b)(1), 125 Stat. 1280, 1289 (2011). President Obama denied

$2012 DEQ Order at 55 (Condition B).

9 See In re Application No. OP-0003, 932 N.W.2d 653, 662-72 (Neb. 2019).
107d. at 672-73.

"'1d. at 692.
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the permit, saying that he did not have enough information.!> In May 2012, TC Energy submitted
a new application for a Presidential permit, which the State Department denied in 2015."3

In January 2017, President Trump invited TC Energy to apply again, and the State
Department granted the permit two months later.!* Opponents of KXLP filed suit in Montana,
and the District Court vacated the State Department’s decision and enjoined TC Energy from
constructing KXLP until the Department prepared a supplemental environmental impact
statement under the National Environmental Policy Act (“NEPA”), 42 U.S.C. § 4321, et. seq."’
In March 2019, President Trump issued a new permit for KXLP, and that permit, too, was
promptly challenged by Project opponents.'©

In addition to a Presidential permit, TC Energy had to obtain a right-of-way grant from
the Bureau of Land Management (“BLM”) under the Federal Land Policy Management Act of
1976,43 U.S.C. § 1761, and a Temporary Use Permit under the Mineral Leasing Act, 30 U.S.C.
§ 185, because the pipeline would cross approximately 46 miles of federal land in Montana.
Before issuing the right-of-way grant, BLM had to prepare an environmental review under

NEPA, consult with the Fish and Wildlife Service (FWS) under the Endangered Species Act

12 Dep’t of State, Record of Decision and National Interest Determination, TransCanada
Keystone Pipeline, L.P. Application for Presidential Permit, at § (Nov. 3, 2015) (“2015 State
Dep’t ROD”), https://2012-keystonepipeline-xl.state.gov/documents/organization/249450.pdf.

132015 State Dep’t ROD, at 2.

14 See Dep’t of State, Record of Decision and National Interest Determination, TransCanada
Keystone Pipeline, L.P. Application for Presidential Permit, at 3 (Mar. 23, 2017) (“2017 State
Dep’t ROD”), https://2017-2021.state.gov/wp-content/uploads/2019/02/Record-of-Decision-and-
National-Interest-Determination.pdf.

15 Indigenous Env’t Network v. U.S. Dep 't of State, 347 F. Supp. 3d 561, 591 (D. Mont. 2018).

16 See Indigenous Env’t Network v. Trump, 428 F. Supp. 3d 296 (D. Mont. 2019) (“IEN”);
Rosebud Sioux Tribe v. Trump, 428 F. Supp. 3d 282 (D. Mont. 2019). TC Energy and the
government both argued that the challenge lacked merit.
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(ESA), 16 U.S.C. § 1531, et. seq., and consult with tribal officials and federal and state historical
preservation agencies under the National Historic Preservation Act, 54 U.S.C. § 306108."7 After
completing those reviews and consultations, BLM granted the right-of-way on January 22,
2020.8

As aresult of the inter-agency consultation leading to the BLM right-of-way grant, TC
Energy was permitted to incidentally “take” threatened American burying beetles in connection
with the construction, operation, and repair of KXLP on the BLM land." In order to incidentally
take such beetles outside of federal lands and federal wetlands, however, TC Energy had to apply
to the FWS for an Incidental Take Permit under ESA. The FWS granted that permit on January
8,2021.%°

In addition, in order to construct the segments of the pipeline that cross wetlands or

navigable waters, TC Energy also needed a permit under section 404 of the Clean Water Act, 33

17 See U.S. Dept. of Interior, Bureau of Land Management, Record of Decision, Keystone XL
Pipeline Project Decision to Grant Right-of-Way and Temporary Use Permit on Federally-
Administered Land, at 1-5 (Jan. 22, 2020),
https://eplanning.blm.gov/public_projects/nepa/1503435/20011555/250015801/Keystone ROD
Signed.pdf.

18 Although TC Energy complied with all requirements for obtaining a right-of-way grant,
BLM'’s approval was challenged by Project opponents. See Bold All. Ctr. for Biological Diversity
v. U.S. Dep’t of Interior, No. 4:20-cv-00059-BMM-JTJ, Doc. 1 (D. Mont. July 14, 2020); The
Assiniboine and Sioux Tribes of the Fort Peck Indian Reservation v. U.S. Dept. of Interior, No.
4:20-00044-BMM-JTJ, Doc. 1 (May 29, 2020); Indigenous Env’t Network v. Trump, No. 4:19-
cv-0028-BMM, Doc. 1 (D. Mont. Apr. 5, 2019).

19 U.S. Fish and Wildlife Serv., Biological Opinion on the Effects of the Proposed Keystone XL
Pipeline to the Federally Endangered American Burying Beetle (Dec. 23, 2019),
https://eplanning.blm.gov/public_projects/nepa/1503435/20011541/250015783/POD_Appendix_
U-2_ Biological Opinion 508.pdf. Without a biological opinion and the Incidental Take Permit
that TC Energy obtained, any killing of this threatened species would be a crime, subject to fines
or imprisonment. See 16 U.S.C. § 1540(a), (b).

20 Decl. of Meera Kothari, 4 11, attached hereto as Attachment 1 (“Kothari Decl.”). This
declaration was prepared for a Status Report that TC Energy filed in Indigenous Environmental
Network v. Trump, No. 4:19-cv-0028-BMM, Doc. 174 (D. Mont. Aug. 4, 2021).
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U.S.C. § 1344, in the form of a nationwide permit or an individual permit from the Army Corps
of Engineers (“Corps”). TC Energy had planned to rely on Nationwide Permit 12, a nationwide
permit issued by the Corps to authorize construction of utility lines in U.S. waters if the utility
satisfies many conditions to ensure that the authorized activities will have no more than minimal
adverse environmental effect. See 82 Fed. Reg. 1860, 1985 (Jan. 6, 2017). However, opponents
of the Project sued and obtained an order vacating Nationwide Permit 12 and enjoining its use
for construction of Keystone XL.2!

TC Energy appealed, but also applied for an individual Section 404 permit for Keystone
XL in an attempt to get permission from the Corps to begin construction of segments that cross
wetlands and navigable waters.?? Individual Section 404 permits require a lengthy and “costly
review process.” Nat’l Ass’'n of Home Builders v. U.S. Army Corps of Eng’rs, 663 F.3d. 470, 472
(D.C. Cir. 2011). The governing regulations require a detailed evaluation of the probable impact,
including cumulative impacts, of the proposed activity. 33 C.F.R. § 325.2. In addition, the Corps
must do an environmental analysis under NEPA, and consult with the FWS under ESA.
Although TC Energy met the requirements for obtaining an individual permit, and the Corps had
nearly completed its review process, the Corps refrained from issuing the permit following

President Biden’s Executive Order revoking the Presidential Permit for KXLP.

2L N. Plains Res. Council v. U.S. Army Corps of Eng’rs, 460 F. Supp. 3d 1030, 1049 (D. Mont.
2020). The vacatur and injunction initially applied to any new oil or gas pipeline, but the
Supreme Court stayed the order as to all pipelines except KXLP. U.S. Army Corps of Eng’rs. v.
N. Plains Res. Council, 141 S. Ct. 190 (2020) (mem.). The Army Corps later issued a new
Nationwide Permit 12, and the appeals brought by TC Energy and others were dismissed as
moot. N. Plains Res. Council v. U.S. Army Corps of Eng’rs, No. 20-35412 (9th Cir. Aug. 11,
2021).

22 See U.S. Army Corps of Eng’rs, Omaha Dist., Joint Notice of Permit Pending, (Aug. 14,
2020), https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll7/id/15088.
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c¢. Land Acquisition and Partial Construction

In preparation for the construction of KXLP, TC Energy also had to acquire parcels of
private land. Specifically, TC Energy leased 30 sites for use as pipe yards, workforce camps, and
contractor yards.?* It also purchased 18 properties to serve as sites for pump stations for the
Project.?

After it obtained the BLM right-of-way, TC Energy began construction in April 2020 of
the 1.2-mile segment of pipeline that crosses the U.S./Canada border. Construction of that
segment was completed in May 2020.>> TC Energy also constructed four of 28 planned pump
stations for the pipeline.?

2. TC Energy’s Termination and Unwinding of KXLP

As this Court is aware, on January 20, 2021, President Biden issued an Executive Order
revoking the Presidential Permit for KXLP. See 86 Fed. Reg. 7037, 7041 (Jan. 25, 2021).
Later that same day, TC Energy announced that, in light of the revocation of the permit,
“advancement of the [Keystone XL] project will be suspended.”?” The company further stated

that it would review the President’s decision, “assess its implications, and consider its options.”?3

23 Kothari Decl. 9 7.

2 1d. 410,

25 See Indigenous Env’t Network v. Trump, No. 4:19-cv-0028-BMM, Doc. 147 (D. Mont. Oct.
16, 2020).

26 Kothari Decl. 9§ 10.

27 See News Release, TC Energy, TC Energy Disappointed with Expected Executive Action
Revoking Keystone XL Presidential Permit (Jan. 20, 2021),
https://www.tcenergy.com/announcements/2021-01-20-tc-energy-disappointed-with-expected-
executive-action-revoking-keystone-xl-presidential-permit/.

2 1d.
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On May 3, 2021, TC Energy advised the Corps that, in light of the suspension of the
Project, it needed more time to make a final decision about the Project’s future. The following
day, the Corps advised that it had deemed TC Energy’s individual permit application to be
administratively withdrawn.?’

On June 9, 2021, TC Energy announced that, “after a comprehensive review of its
options,” it had “terminated the Keystone XL Pipeline Project.”** TC Energy explained that it
would “coordinate with regulators, stakeholders and Indigenous groups to meet its environmental
and regulatory commitments and ensure a safe termination of and exit from the Project.”*! That
same day, TC Energy filed a status report in the /EN case stating that it “will not pursue any
permits for the Project, nor will it perform any construction activities in furtherance of the
Project now or at any time in the future.”*

In June 2021 an agreement was reached with Alberta, terminating its rights and

obligations with respect to the Project, save for rights to receive proceeds from the liquidation of

certain KXLP assets.** The financing arrangements for the Project subsequently terminated.>*

2 Kothari Decl.  12.

30 News Release, TC Energy, TC Energy Confirms Termination of the Keystone XL Pipeline
Project, (June 9, 2021), https://www.tcenergy.com/announcements/2021-06-09-tc-energy-
confirms-termination-of-keystone-xl-pipeline-project/

st]d.

32 TC Energy Corporation and TransCanada Keystone Pipeline, LP’s Notice Regarding
Termination of Keystone XL Pipeline, Indigenous Env’t Network v. Trump, No. 4:19-cv-00028-
BMM, Doc. 167, at 3 (D. Mont. June 9, 2021).

33 TC Energy, Quarterly Report to Shareholders, at 5 (July 29, 2021),
https://www.tcenergy.com/siteassets/pdfs/investors/reports-and-filings/annual-and-quarterly-
reports/2021/tc-2021-q2-quarterly-report.pdf.

*d.
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On July 12, 2021, TC Energy advised the FWS of its intent to relinquish the “Incidental
Take Permit” it had obtained for the Project.*® By letter dated July 26, 2021, the FWS cancelled
the permit.*

At approximately the same time, TC Energy began discussions with BLM concerning the
decommissioning of the cross-border segment and relinquishment of the BLM rights-of-way.>’
The application TC Energy had submitted for the BLM right-of-way provided that, subject to
BLM'’s “agreement,” TC Energy can decommission the Project either by “abandoning the
pipeline in place and removing pump stations or removing the pipeline from the ground.”*® TC
Energy sought approval for removal of the pipeline, consistent with the terms of the Presidential
permit.®

On August 31, 2021, the BLM approved TC Energy’s proposal and authorized removal
of the buried pipeline pursuant to the decommissioning plan and additional stipulations imposed

by BLM.* Additionally, on September 2, 2021, BLM approved TC Energy’s request to

relinquish its right-of-way and temporary use permit over federal lands beyond the segment of

35 Kothari Decl. § 11.
* Id.
371d. 9 4.

38 Kothari Decl., Exh. A at 2.
39 84 Fed. Reg. 13,101, 13,102 (Apr. 3, 2019) (Article 3).
40 See TC Energy Corporation and TransCanada Keystone Pipeline, LP’s Status Report,

Indigenous Env’t Network v. Trump, No. 4:19-cv-0028-BMM, Doc. 176 (D. Mont. Sept. 17,
2021), at 1, attached hereto as Attachment 2.

10
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land at the international border.*! The next day, the Montana DEQ also approved TC Energy’s
decommissioning plan.*?

Following these approvals, TC Energy engaged a contractor to perform the work.
Removal activities have commenced and the 1.2 mile border-crossing segment is expected to be
completely removed by November, 2021. Once the removal is finished and the land has been
restored in accordance with the decommissioning plan and BLM stipulations, TC Energy will
relinquish the last portion of its BLM right-of-way, which authorizes use of approximately 0.93
miles of federal land at the international border.*

In addition to its decision to remove the 1.2-mile border segment, TC Energy has taken a
number of other actions to permanently unwind KXLP. As of August 4, 2021, it had terminated
22 of the 30 leases for sites to serve as pipe yards, workforce camps, and contractor yards, and
executed agreements providing for the return of the land to the lessors.** Because the other eight
sites contain pipe, TC Energy is negotiating with entities interested in acquiring the pipe and the
associated lease rights, including restoration of the land.** In addition, for 11 of the foregoing
sites, TC Energy had obtained storm water pollution prevention permits from the relevant state
agencies.*® TC Energy is in the process of submitting notices of termination for all of these

permits and expects that the relevant agencies will accept these notices.*’

M Id.

2 1d.

B Id

4 Kothari Decl. 9 7.
Y Id. 9 8.

4 1d.909.

TId.

11
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With respect to the 18 properties it purchased for pump stations, TC Energy built pump
stations only on four parcels. As of August 4th, it had executed agreements to transfer ownership
of 12 of the 14 undeveloped properties back to the original landowners, and was in the process of
transferring ownership of the other two such properties — one to a private landowner and one to
the State of Montana.*® As of that same date, TC Energy was also in the process of finalizing an
49

agreement to transfer ownership of the four constructed pump stations.

ARGUMENT

TC Energy submits that, in light of the foregoing facts, the litigation over the Presidential
permit for KXLP is moot. TC Energy will not burden the Court with a repetition of legal
citations and argument concerning the relevant standards governing mootness and redressability
under Article III. As noted earlier, the arguments raised in opposition to the motion to dismiss
rest on claims that, if this Court invalidates President Biden’s revocation of the Presidential
permit, KXLP will likely be revived, either by TC Energy or some other entity. However, the
steps TC Energy has already taken or is in the process of taking foreclose those claims.*

First, TC Energy’s actions confirm that, after years of effort and billions of dollars in
expenses, it has abandoned the Project and cannot “revive” it. The States argue that “[m]uch of

the KXLP is fully constructed and could again be operated by TC Energy.” Texas Opp’n at 5.

8 1d. 9 10.
¥ Id.

59 TC Energy has moved to dismiss the JEN lawsuit challenging President Trump’s issuance of
the permit as moot, on the ground that the Court in that case cannot grant meaningful relief. The
Court denied TC Energy’s motion to dismiss for mootness based, in part, on the fact that the 1.2-
mile border-crossing segment of the pipeline remained in the ground. See Indigenous Env’t
Network v. Trump, No. 4:19-cv-00028-BMM, Doc. 166, at 7-14 (D. Mont. May 28, 2021); see
Indigenous Env’t Network v. Trump, No. 4:19-cv-00028-BMM, Doc. 173, at 3 (D. Mont. July
30, 2021).

12
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With respect to the portion of the pipeline in the United States, however, that is demonstrably not
the case.

TC Energy is removing the 1.2-mile border-crossing segment of the pipeline. It has sold
most of the properties it acquired for pump stations and is in the process of selling the rest. It has
cancelled most of the leases for pipe yards, workforce camps, and contractor yards; is in the
process of cancelling the rest; the materials will be sold or salvaged. It has relinquished the
Incidental Take Permit from the FWS and all of the BLM rights-of-way necessary to construct
on federal lands, except for one right-of-way it will relinquish once the pipe is removed and the
land restored at the federal land at the border crossing. The States’ contention that KXLP “is not
dead” and that TC Energy “will resume the project” if this Court invalidates President Biden’s
revocation decision, Texas Opp’n at 7, is incorrect.

Second, the suggestion that, if this Court grants such relief, another entity will likely
revive the Project rests on unfounded speculation that ignores the enormity of such an
undertaking. TC Energy spent over a decade and billions of dollars developing, commercializing,
financing and seeking and obtaining federal, state, and local approvals; purchasing and leasing
necessary private properties; and constructing pump stations and the 1.2-mile border crossing
segment of the pipeline. A new entity cannot step into TC Energy’s shoes; there are no shoes left
to step into.

Instead, a new entity would have to obtain the same types of authorizations TC Energy
obtained. Thus, a new entity would have to obtain (1) an Incidental Take Permit and BLM rights-
of-way that TC Energy has relinquished (or is in the process of relinquishing); (2) an individual
permit under the CWA, or authorization to use NWP 12 (or its successor nationwide permit) to

build and operate the pipeline in wetlands; (3) a permit from the South Dakota PUC, or

13
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permission to use the permit granted to TC Energy, since that permit cannot be transferred
without the PUC’s permission; and (4) a Certificate of Compliance under the Montana Major
Facility Siting Act, as the certificate that the Montana DEQ granted to TC Energy will expire on
March 30, 2022.

That entity would also have to acquire the land necessary for pump stations; lease land
for pipe yards, workforce camps, and contractor yards; and obtain storm water pollution
prevention permits for the latter properties from the relevant state agencies. It would then have to
build the pump stations and the entire pipeline from scratch, as TC Energy is in the process of
removing the small portion of pipeline it was able to build (i.e., the 1.2-mile border-crossing
segment) and is in the process of selling off for salvage the few pump stations it constructed.

In short, the prospect that another entity will seek to obtain all of the necessary federal,
state, and local approvals and build an 882-mile pipeline across three U.S. states from scratch is
anything but a “business reality.” Texas Opp’n at 7. It is unfounded speculation. As such, it
cannot provide a basis for concluding that an order from this Court invalidating President
Biden’s revocation of the Presidential permit for KXLP will redress any of the injuries the

plaintiffs will suffer as a result of the termination of the Project.

14
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CONCLUSION
For the foregoing reasons, TC Energy respectfully submits that the Court should grant the
government’s motion and dismiss this suit as moot.
Date: September 22, 2021 Respectfully submitted,

By: /s/ Penny P. Reid

Peter Whitfield, Attorney-in-Charge

D.C. Bar No. 984225, (pro hac vice pending)
Joseph R. Guerra

D.C. Bar No. 418532, (pro hac vice pending)
Kathleen Mueller

D.C. Bar No. 995385, (pro hac vice pending)
SIDLEY AUSTIN LLP

1501 K Street, N.W.

Washington, DC 20005

Tel: (202) 836-8000

Fax: (202) 836-8711

pwhitfield@sidley.com

jguerra@sidley.com

kmueller@sidley.com

Penny P. Reid

Texas Bar No. 15402570

S.D. Texas Bar No. 23583

SIDLEY AUSTIN LLP

2021 McKinney Avenue, Suite 2000
Dallas, TX 75201

Tel: (214) 981-3300

Fax: (214) 981-3400
preid@sidley.com

Counsel for TransCanada Keystone Pipeline,
LP and TC Energy Corporation
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 22 day of September 2021, a true and complete copy
of the foregoing has been filed with the Clerk of the Court pursuant to the Court’s electronic

filing procedures, and served on counsel of record via the Court’s electronic filing system.

/s/ Penny P. Reid
Penny P. Reid
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CROWLEY FLECK PLLP 1501 K Street, NW
490 North 31st Street, Ste. 500 Washington, DC 20005
P.O. Box2529 Telephone: 202-736-8000
Billings, MT 59103-2529 Email: pwhitfield @sidley.com

Telephone: 406-252-3441

Email: joven@crowleyfleck.com
mstermitz@crowleyfleck.com
jroth@crowleyfleck.com

jguerra@sidley.com

Counsel for TransCanada Keystone Pipeline, LP and TC Energy Corporation

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
GREAT FALLS DIVISION

INDIGENOUS ENVIRONMENTAL
NETWORKand NORTH COAST RIVERS
ALLIANCE,

Plaintiffs,
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PRESIDENT JOSEPH R. BIDEN, etal.,

Defendants,

TRANSCANADA KEYSTONE PIPELINE,

LP, a Delaware limited partnership, and TC
ENERGY CORPORATION, a Canadian
Public company,
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1. My name is Meera Kothariand | am the Project Vice-President of
Liquids Projects at TransCanada Keystone Pipeline LP, awholly owned subsidiary
of TC Energy (hereafter collectively “T C Energy”). My business address is 700
Louisiana Street, Houston, Texas 77002.

2. In my role as Project Vice-President of Liquids Projects, | was
responsible for development and execution of the Keystone XL Pipeline Project
(“Keystone XL” or the “Project”) in the United States. As a result of TC Energy’s
decision to terminate Keystone XL, I am now responsible for overseeing the
disposition of sites and materials that TC Energy had acquired and developed in
the United States to construct the pipeline. I am also responsible for TC Energy’s
efforts to relinquish various permits and other regulatory approvals that were
required to construct Keystone XL in the United States.

3. Thefirst 0.93 miles of the 1.2-mile border crossing segment of the
Project that was constructed from the U.S./Canada border traverses land within a
right-of-way that the Bureau of Land Management (“BLM”) granted T C Energy
for construction and operation of the Project. The remainder of the border-crossing
segment is located on Montana state lands.

4.  Thedecommissioning plan that T C Energy submitted as part of its
application for the BLM right-of-way provides that, subjectto BLM’s

“agreement,” T C Energy can decommission the Project either by “abandoning the
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pipeline in place and removing pump stations or removing the pipeline from the
ground.” See Exh. A at 2. TC Energy is now in discussions with BLM concerning
relinquishment of the right-of-way grant (which also includes a total of 43.2 miles
of federal land elsewhere in Montana). T C Energy will submit a decommissioning
plan to BLM that will provide for the removal of the buried pipeline, subjectto (a)
BLM’s approval of the plan, and (b) BLM’s monitoring of post-removal
reclamation. TC Energy expects to submit its decommissioning plan by the end of
August 2021.

5. If BLM does not agree to removal of the buried pipeline, TC Energy
will submit a new decommissioning plan to abandon the pipeline in place. In that
event, it will inject cement into the pipeline. The pipe will remain capped at both
ends.

6.  Thus, under either decommissioning approach, the buried pipeline
will be rendered permanently unusable.

7. In addition, T C Energy leased 30 sites to use as pipe yards, workforce
camps, and contractor yards for the Project. To date, it has executed agreements
with the lessors to terminate 22 of those leases and return the land to the lessors.

8. Because the remaining eight sites contain pipe, TC Energy is
negotiating with an entity interested in acquiring the pipe and the associated lease

rights. The buyer is a pipe broker who would continue to lease the properties until
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such time as the pipe is sold off, and then return the land to a condition specified
by the landowner.

9. For 11 of the 30 sites referenced above, TC Energy obtained storm
water pollution prevention permits from the relevant agency in each of the states in
which the sites are located. TC Energy is in the process of submitting notices of
termination for all of these permits and expects that the agencies will accept these
notices by September.

10. TCEnergy purchased 18 properties to serve as sites for pump stations
for Keystone XL, and four such stations were constructed. T C Energy has thus far
executed 12 of 14 agreements to transfer ownership of the properties that do not
have pump stations back to the landowners. TC is in the process of transferring
ownership of the other two such properties — one to a private landowner and one to
the State of Montana. TC Energy is currently in the process of finalizing an
agreement to transfer ownership of the four constructed pump stations. The buyer
Is a company that specializes in demolition and salvage and will recover and
disposition materials and equipment from these sites.

11. Inaddition, on July 12, 2021, TC Energy advised the U.S. Fish and
Wildlife Service (“FWS”) of its intent to relinquish the “incidental take permit” it
obtained for the Project under the Endangered Species Act. See Exh. B. By letter

dated July 26, 2021, the FWS cancelled the permit. Exh. C.
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12. By letter dated May 4, 2021, the U.S. Army Corps of Engineers
deemed T C Energy’s application for an individual permit under Section 404 of the
Clean Water Act to be administratively withdrawn. Exh. D.

13. TCEnergy received a Certificate of Compliance under the Montana
Major Facility Siting Act from the Montana Department of Environmental Quality
on March 30, 2012. Exh. E at 57. That certificate expires by its terms if
construction of the pipeline is not complete within 10 years of that date. Id. at 55.
Accordingly, that certificate will lapse on March 30, 2022.

| declare under penalty of perjury that the foregoing is true and correct.

Executed on this 4th day of August 2021.

Weara AKethane

Meera Kothari
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Appendix T:
Keystone XL's Decommissioning Plan

Exhibit A
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Keystone XL Pipeline
Decommissioning Plan
KXL1399-EXP-EN-PLN-0097
January 15, 2020

Legal Notification

This Decommissioning Plan was prepared by EXP Energy Services Inc. for Keystone XL Pipeline.

Any use which a third party makes of this report, or any reliance on or decisions to be made based on it,
are the responsibility of such third parties. EXP Energy Services Inc. accepts no responsibility for damages,
if any, suffered by any third party as a result of decisions made or actions based on this report.

e
L

| ' exp.
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Acronyms and Abbreviations

CFR Code of Federal Regulations

CMRP Construction, Mitigation, and Reclamation Plan

DOT United States Department of Transportation

Keystone Keystone XL Pipeline

MEPA Montana Environmental Policy Act

MFSA Montana Major Facilities Siting Act

PHMSA Pipeline and Hazardous Materials Safety Administration
Plan Decommission Plan

PSC Public Service Commission
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KXL1399-EXP-EN-PLN-0097
January 15, 2020

1.0 Purpose and Objective

This Decommission Plan (Plan) was prepared to outline Keystone XL Pipeline’s (Keystone) process for
decommissioning the pipeline and facilities constructed as part of the Keystone XL Pipeline Project
(Project). Keystone anticipates that the life of the Project to be at least 50 years. However, implementation
of Keystone’s Integrity Management Plan, special conditions developed by PHMSA, and Keystone’s
operations and maintenance program, Keystone anticipates that the life of the pipeline would be much
longer. At this time, Keystone has no plans for abandonment of these facilities at the end of their operational
life. If eventually necessary, abandonment would proceed according to applicable federal and state
regulations in place at that time.

A summary of the current Federal and state regulations that are currently applicable to the Project are
provided below.

1.1 PHMSA and State Regulations

1141 Pipeline and Hazardous Materials Safety Administration

The Pipeline and Hazardous Materials Safety Administration (PHMSA) is a United States Department of
Transportation (DOT) agency that is responsible for developing and enforcing regulations for the safe,
reliable, and environmentally sound operation of natural gas and hazardous liquid pipelines. PHMSA’s
current requirements that apply to the decommissioning of crude oil pipelines are provided in 49 CFR
Section 195.402(c)(10) and 49 CFR 195.59.

49 CFR 195.402(c)(10) states Abandoning pipeline facilities, including safe disconnection from an
operating pipeline system, purging of combustibles, and sealing abandoned facilities left in place
to minimize safety and environmental hazards. For each abandoned offshore pipeline facility or
each abandoned onshore pipeline facility that crosses over, under or through commercially
navigable waterways the last operator of that facility must file a report upon abandonment of that
facility in accordance with §195.59 of this part.

49 CFR 195.59, Abandonment or deactivation of facilities. For each abandoned offshore
pipeline facility or each abandoned onshore pipeline facility that crosses over, under or through a
commercially navigable waterway, the last operator of that facility must file a report upon
abandonment of that facility. (a) The preferred method to submit data on pipeline facilities
abandoned after October 10, 2000 is to the National Pipeline Mapping System (NPMS) in
accordance with the NPMS “Standards for Pipeline and Liquefied Natural Gas Operator
Submissions.”...The information in the report must contain all reasonably available information
related to the facility, including information in the possession of a third party. The report must
contain the location, size, date, method of abandonment, and a certification that the facility has
been abandoned in accordance with all applicable laws.

1.1.2 State of Montana

1.1.21 Montana Public Service Commission

Currently, the Montana Public Service Commission (PSC) provides oversight for intrastate natural gas
pipelines. The PSC does not provide any oversight or have any enforceable regulations for crude oil
pipelines.

1.1.2.2 Montana Department of Environmental Quality

The Project requires a certificate from the Montana Department of Environmental Quality (MDEQ) under
the Montana Major Facilities Siting Act (MFSA), which included an environmental review under the Montana
Environmental Policy Act (MEPA). The MDEQ issued a MFSA Certificate to Keystone in March 2012.

1 Fex .
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Attachment 1B - Environmental Specifications of the MFSA certificate includes the following requirements
for the decommissioning or abandonment of the Project:

5.1.1 One year prior to the anticipated date for decommissioning or abandonment of the certificated
facility, the Owner shall notify DEQ or its successor of the plans for decommissioning or
abandonment.

5.1.2 If the method of decommissioning or abandonment required under federal law results in
ground disturbing activities, Owner shall be responsible to DEQ or its successor for complying with
reclamation and environmental protection standards established at the time of Project certification,
including applicable provisions of these specifications or standards in affect at that time.

5.1.3 The Owner will be responsible for repairs and reclamation caused by erosion or subsidence
of the right-of-way associated with the presence of the facility incurred after abandonment.

5.1.4 The standards listed in Section 3.2.1 for reclamation and revegetation shall be used to
determine release of the Reclamation and Revegetation Bond, or to determine that expenditure of
the Reclamation and Revegetation Bond is necessary to meet the requirements of the Certificate,
unless otherwise determined by the DEQ.

2.0 Project Decommissioning

Decommissioning of a pipeline and associated facilities is the process of ending the transportation of crude
oil through the pipeline and returning the Project right-of-way to conditions specified in Keystone’s
Construction, Mitigation, and Reclamation Plan (CMRP), as well as, in accordance with permit and
landowner requirements, including the BLM ROW Grant and MFSA Certificate. The pipeline would be
decommissioned by either abandoning the pipeline in place and removing pump stations or removing the
pipeline from the ground.

Prior to decommissioning Keystone will arrange a pre-decommissioning meeting with the BLM Authorized
Officer so that an agreement on an acceptable decommission plan is reached.

3.0 Estimated Cost to Decommission

The cost of decommissioning a pipeline and its associated facilities will depend on the resources required
to complete the work, the value of any salvaged material, and the extent of remediation and reclamation
work required. Keystone has provided a cost estimate to decommission and remove the pipeline and
facilities and restore the right of way and facility sites on federal lands in Table 3.1. The estimated
decommissioning costs of $84,065,960 are based on 2019 dollars. This decommission plan will be updated
with actual costs prior to initiating any decommissioning activities.

) “ex P
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Table 3.1: Estimated Costs to Decommission the Keystone XL Pipeline on Federal Land

Work Description

Estimated Cost

Mobilization/Demobilization $2,000,000
Removal of oil and cleaning of the pipeline $5,000,000
Preparation of ROW $11,000,000
Excavation/removal of pipeline $17,500,000
Cutting up of pipe into transportable segments $15,000,000
Hauling pipe to rail transport $4,000,000
Rail transport/offloading to Salvage Vendor yard $6,000,000
Rough cleanup of ROW $5,000,000
Final cleanup/restoration of ROW $11,000,000
Maintenance of ROW until restoration accepted $2,000,000
Sggz?zyérrgzﬁ%il:igtsgnd 3rd party support services @ $7.850,000
Contingency @ 10% $8,635,000
Subtotal Pipeline Abandonment and Removal $94,985,000

Pipe salvage value

-$10,919,040

Total Pipeline Abandonment and Removal

$84,065,960

': .leX
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TC Energy

450 - 1 StreetS.W. Calgary, AB
Canada, T2P 5H1

Tel: 403-920-2000
jason_schulz@tcenergy.com

July 12, 2021

Noreen Walsh

Regional Director
Mountain-Prairie Region
U.S. Fish and Wildlife Service
134 Union Blvd., Suite 670
Lakewood, Colorado 80228

Re:

Dear Ms. Walsh:

Dou

M

ent 133-2 File
Document 1

Incidental Take Permit No. TE89824D-0
Effective Date:January8, 2021

d
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0
4
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/04/21

| am writing to advise that it is the intention of TransCanada Keystone Pipeline, L.P. (Keystone), as Permittee, to
relinquish the above referenced Incidental Take Permit (Permit). Inthatregard, Keystone represents as follows:

e Keystone did not conduct any activities covered by the Permit.

e Noincidental takes occurred in respect of the Permit.

e No minimization or mitigation measures were implemented in respect of the Permit.

e There has been a material change in the status of the Keystone XL Pipeline Project, such that no future
covered activities or incidental takes are anticipated. Specifically, on January 20, 2021, the President
revoked the Presidential Permit for the Project. As a result, Keystone immediately suspended activities
in furtherance of the Project. On June 9, 2021, TC Energy announced that the Project has been

terminated.

Keystone greatly appreciates the efforts of the Service with regardto the Permit and will await the Service’s

confirmation of its cancellation.

Sincerely,

—

Jason Schulz

Director, Liquids Growth Projects and ELIR

TCEnergy.com

Page | 1

Exhibit B
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United States Department of the Interior

FISH AND WILDLIFE SERVICE
134 Union Blvd
Lakewood, Colorado 80228

In Reply Referto:
FWS/IR05/IR07

July 26, 2021

Mr. Jason Schultz

Director, Liquids Growth Projects and ELIR
TC Energy

450 1% Street S.W.

Calgary, Alberta T2P 5H1

Canada

Dear Mr. Schulz:

On July 12, 2021, we received your letter stating TransCanada Keystone Pipeline, L.P.’s intent
to relinquish the U.S. Fish and Wildlife Service’s Endangered Species Act Section 10(a)(1)(B)
Incidental Take Permit (ITP, TE89824D-0, effective date January 8, 2021). The ITP authorized
take of the Federally threatened American burying beetle (Nicrophorus americanus) associated
with the construction and repairs of the Keystone XL pipeline project, as described in the
Keystone XL Pipeline Habitat Conservation Plan (HCP).

We have reviewed the information provided on the status of Keystone XL pipeline project, the
covered activities, incidental take, and minimization and mitigation measures. Because the
covered activities and associated incidental take have not occurred and are not anticipated to
occur in the future, we have determined the implementation of minimization and mitigation
measures described in the HCP are not required. Based on your letter, the ITP meets the criteria
required for permit relinquishment (50 CFR 13.26; 50 CFR 17.22(b)(7)). As of today’s date,
July 26, 2021, your ITP is canceled and incidental take of the American burying beetle is no
longer authorized.

If you have any questions regarding this matter, please contact the Nebraska Ecological Services
Field Office Supervisor, Mark Porath, at (308) 382-6468.
Sincerely,

Digitally signed by ANNA

ANNA MUNQZ wunoz

Date: 2021.07.29 10:18:12 -06'00"

Acting Regional Director

INTERIOR REGION 5 INTERIOR REGION 7
MISSOURI BASIN UPPER COLORADO RIVER BASIN
KANSAS, MONTANA*, NEBRASKA, NORTH DAKOTA. COLORADO, NEW MEXICO, UTAH, WYOMING

SOUTH DAKOTA
*PARTIAL
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DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS, OMAHA DISTRICT
1616 CAPITOL AVENUE
OMAHA NE 68102-4901

May 4, 2021

Regulatory Branch

TransCanada Keystone Pipeling, LP
Attn: Meera Kothari

700 Louisiana Street

Houston, Texas 77002

Dear Ms. Kothari:

This office has received your letter dated May 3, 2021, stating that you require more
time before you make a decision on the path forward for the Keystone XL Pipeline
Project (Project) in light of Executive Order (EO) 13990, which revoked the previously
issued Presidential Permit that is required to construct and operate the Project at the
international border between Canada and the United States. In response, this office has
decided to administratively withdraw your application for a Department of the Army
Permit while you continue to consider your path forward. You may submit an updated
application for this project in the future.

If you have any questions, please feel free to contact me by email at
eric.a.laux@usace.army.mil or by phone at (402) 995-2682 or Cathy Juhas by email at

catherine.d.juhas@usace.army.mil or by phone at (605) 945-3383 and reference action
ID NWO-2020-01055-PIE.

Sincerely,
// / \‘Zj
.__/V\ﬂ' : Ve
Eric A. Laux
Chief, Regulatory Branch
cC.
EXP (Aubele)
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Jeffery J. Oven Peter C. Whitfield

Mark L. Stermitz Joseph R. Guerra

Jeffrey M. Roth SIDLEY AUSTIN LLP

CROWLEY FLECK PLLP 1501 K Street, NW

490 North 31st Street, Ste. 500 Washington, DC 20005

P.O. Box 2529 Telephone: 202-736-8000

Billings, MT 59103-2529 Email: pwhitfield @sidley.com

Telephone: 406-252-3441

Email: joven@crowleyfleck.com
mstermitz@crowleyfleck.com
jroth@crowleyfleck.com

jguerra@sidley.com

Counsel for TransCanada Keystone Pipeline, LP and TC Energy Corporation

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
GREAT FALLS DIVISION

INDIGENOUS ENVIRONMENTAL
NETWORK and NORTH COAST RIVERS
ALLIANCE,

Plaintiffs,
VS.
PRESIDENT JOSEPH R. BIDEN, et al.,

Defendants,

TRANSCANADA KEYSTONE PIPELINE,

LP, a Delaware limited partnership, and TC
ENERGY CORPORATION, a Canadian
Public company,

Defendant-Intervenors.

CV 19-28-GF-BMM

TC ENERGY CORPORATION
AND TRANSCANADA
KEYSTONE PIPELINE, LP’S
STATUS REPORT
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Defendants TransCanada Keystone Pipeline, L.P. and TC Energy
Corporation (jointly “TC Energy”) respectfully submit this status report to provide
the Court with an update concerning activities and decisions pertaining to the
Keystone XL Pipeline Project (“Project’). This report addresses developments
since TC Energy’s last status report of August 4, 2021, specifically TC Energy’s
plans to remove the buried segment of the pipeline at the international border and
to relinquish the right-of-way grant and temporary use permit acquired from the
Bureau of Land Management (“BLM”) for the Project.

On August 31, 2021, the BLM approved TC Energy’s decommissioning
plan and authorized removal of the buried pipeline pursuant to the
decommissioning plan and additional stipulations imposed by BLM. See
Attachment A. Additionally, on September 2, 2021, BLM approved TC Energy’s
request to relinquish its right-of-way and temporary use permit over federal lands
beyond the segment of land at the international border. See Attachment B.

On September 3, 2021, the Montana Department of Environmental Quality
also approved TC Energy’s decommissioning plan. See Attachment C. Following
this approval, TC Energy engaged a contractor to perform the work.

TC Energy plans to begin ground-disturbing activities on September 22,

2021, and to complete removal of the pipeline and restoration of the land in
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accordance with the decommissioning plan and BLM stipulations in November
2021,

When this removal and restoration work is completed, TC Energy will
relinquish to BLM the last portion of its right-of-way over the land at the

international border.

Dated: September 17, 2021 Respectfully Submitted,
CROWLEY FLECK PLLP SIDLEY AUSTIN LLP

/s/ Jeffery J. Oven /s/ Peter C. Whitfield

Jeffery J. Oven Peter C. Whitfield

Mark L. Stermitz Joseph R. Guerra

Jeffrey M. Roth 1501 K Street, N.W.

490 North 31st Street, Ste. 500 Washington, DC 20005
Billings, MT 59103-2529 Telephone: 202-736-8000
Telephone: 406-252-3441 Email: pwhitfield@sidley.com
Email: joven@crowleyfleck.com jguerra@sidley.com

mstermitz@crowleyfleck.com
jroth@jcrowleyfleck.com

Counsel for TransCanada Keystone Pipeline LP and TC Energy Corporation
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CERTIFICATE OF COMPLIANCE
Pursuant to Local Rule 7.1(d)(2)(E), I certify that this filing contains 317
words, excluding the caption and certificates of service and compliance.

[s/ Jeffery J. Oven
Jeffery J. Oven
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CERTIFICATE OF SERVICE
| hereby certify that | electronically served today a copy of the foregoing by
using the Court’s CM/ECF system on all counsel of record.

[s/ Jeffery J. Oven
Jeffery J. Oven
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United States Department of the Interior

BUREAU OF LAND MANAGEMENT
Miles City Ficld Office
114 Garrvowen Road
Miles City, Montana 39301
http:/www. blm.gov/montana-dakotas

August 31, 2021

Re. 2880 (MTC02200)
MTM-98191
MTM-98191-01

CERTIFIED MAIL NO. 70180360000228207783
RETURN RECEIPT REQUESTED

Meera Kothari, Project VP — Liquids Projects
TCE Energy / TransCanada Keystone Pipeline LP
700 Louisiana St, Ste 1300

Houston, TX 77002-2700

Dear Ms. Kothari:

On August 25, 2021, the Bureau of Land Management (BLM), Miles City Field Office received the
Decommissioning Plan (DP) for the International Border Crossing (IBC) segment of the pipeline.
On August 26, we received your request to relinquish right-of-way (ROW) grant MTM-98191 and
temporary use permit (TUP) MTM-98191-01.

Removal of the IBC segment is authorized subject to the provision of the DP and the following
stipulations:

1. Provide to the BLM Authorized Officer, a copy of project approval/authorization from
Montana Department of Environmental Quality prior to initiation of decommissioning
activities.

Any additional soil needed to fill the pipeline void may not be borrowed from BLM lands.

3. Notify Northern Border Pipeline and BLM tenants (Appendix E of IBC Notice to Proceed,
February 20, 2020) no less than 10 days prior to decommissioning activities.

4. Adhere to the Applicable BLM Special Stipulations (Appendix B) of the ROW grant/TUP

. signed February 7. 2020.

5. Follow the BLM construction and reclamation unit specifications for glaciated plains (Unit

- Code BLM-GP) found in Appendix F of the POD.

6. Ensure environmental inspection contractors are on-sile during decommissioning activities.

S8 ]
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Schedule a post-stabilization and reclamation on-site inspection with the BLM Authorized Officer, or
other appropriate BLM representative(s) at least 10 days in advance.

This authorization only applies to decommissioning and reclamation activities as proposed in the [BC
DP submitted on August 25. The BLLM has begun to process your relinquish request on the Federal
lands for ROW MTM-98191, TUP MTM-98191-01 and TUP MTM-98191-02 that are excluded from
the IBC decommission work. The BLM will notify TransCanada when the relinquishment of those
lands are complete.

If you have any additional questions, please contact Kathy Tribby, at (406)654-5124 or
ktribby{@blm.gov.

Sincerely,

@9.0401:47"5

Eric Lepisto
Field Manager
Miles City Field Office

Cc:

James P White, Dir, US Regulatory Law — Liquids - CERTIFIED NO. 70180360000228207776
TransCanada Keystone Pipeline LP

1250 Eye St NW, Ste 225

Washington, DC 20005

Jon Schmidt, VP Env & Reg Sves — CERTIFIED NO. 70180360000228207769
EXP Energy Services / TransCanada Keystone Pipeline LP

2639 N Monroe St, Bldg C

Tallahassee, FL 32303

Tom Darrington, Field Manager —- EMAIL TRANSMISSION
Malta Field Office

Mark Albers, District Manager — EMAIL TRANSMISSION
North Central Montana District Office

Scott Haight, District Manager - EMAIL TRANSMISSION
Eastern Montana/Dakotas District Office
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United States Department of the Interior

U.S, DEPANTMENT OF WS INTERIOR
eumay or

LAMD MANAGEMENT

BUREAU OF LAND MANAGEMENT
Miles City Field Office
111 Garryowen Road
Miles City. Montana 59301
http://www.blm.gov/montana-dakotas

SEF 0 3 2021

CERTIFIED MAIL NO. 701803600000228207714
RETURN RECEIPT REQUESTED

DECISION
TransCanada Keystone Pipeline, LP . Partial Relinquishment of Crude Oil
Attention: Meera Kothari Pipeline Right-of-Way Grant
700 Louisiana Street, Suite 1300 . MTM-98191 and Temporary Use Permit
Houston, Texas 77002-2700 ) MTM-98191-01 in Montana, P.M.M.

Partial Relinquishment Approved

On August 25, 2021, the Bureau of Land Management (BLM), Miles City Field Office received a
relinquishment request from TransCanada Keystone Pipeline, LP. The request is for a partial
relinquishment of their crude oil right-of-way (ROW) MTM-98191 and temporary use permit (TUP)
MTM-98191-01. This ROW and TUP are located in five counties in Eastern Montana. The ROW and
TUP were issued on February 7, 2020 and were issued under the authority of Section 28 of the
Mineral Leasing Act of 1920, as amended (30 U.S.C. 185). No reclamation is required for the
portions of the ROW and the TUP that were relinquished as the pipeline was never constructed in
those areas. In accordance with Title 43 Code of Federal Regulation (CFR) 2885.21, any rental
payments made for this project are nonrefundable; therefore, no refunds will be processed for this
relinquishment. The request to relinquish portions of the ROW and the TUP are hereby approved and
our records have been noted.

The following Federal lands will be retained in the ROW MTM-98191 and the TUP MTM-98191-
01: T.37N.,R.32 R, section 5, Lots 2-3, S%2NEY, EY2SEY in Phillips County, Montana, P.M.M.
These lands will still be covered by the stipulations in the ROW MTM-98191 and the TUP MTM-
98191-01. After the decommission and removal of the pipeline, reclamation needs to be completed

and approved before the ROW and TUP can be completely relinquished and closed. The ROW rental
will be billed for January 1, 2022.

This decision may be appealed to the Interior Board of Land appeals, Office of the Secretary, in
accordance with the regulations contained in 43 CFR, Part 4 and the enclosed Form 1842-1. If an
appeal is taken, your notice of appeal must be filed in this office (at the above address) within 30

days from receipt of this decision. The appellant has the burden of showing that the decision
appealed from is in error.

If you wish to file a petition pursuant to regulation 43 CFR 4.21 (38 FR 4939, January 19,1993) or 43
CFR 2881.10, for a stay of the effectiveness of this decision during the time that your appeal is being
reviewed by IBLA, the petition for a stay must accompany your notice of appeal. A petition for a
stay is required to show sufficient justification based on the standards listed below. Copies of the
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notice of appeal and petition for a stay must also be submitted to each party named in this decision
and to IBLA and to the appropriate office of the Solicitor (see 43 CFR 4.413) at the same time the

original documents are filed with this office. If you request a stay, you have the burden of proof in
demonstrating that a stay should be granted.

Standards for obtaining a Stay

Except as otherwise provided for by law or other pertinent regulations, a petition for a stay of a
decision pending appeal shall show sufficient justification based on the following standards:

1. The relative harm to the parties if the stay is granted or denied,
2. The likelihood of the appellant’s success on the merits,
3. The likelihood of immediate and irreparable harm if the stay is not granted, and

4. Whether the public interest favors granting the stay.

If you have any questions, please contact Dalice Landers, Realty Specialist, at (406) 233-2836 or
dlanders@blm.gov.

fs 2. fpats

Eric D. Lepisto
Field Manager
Miles City Field Office

Enclosure

CC:

James P. White, U.S. Regulatory Law — Liquids Certified No.
TransCanada Keystone Pipeline, LP 70180360000228207721

1250 Eye Street NW, Suite 225
Washington, DC 20005

Jon Schmidt, VP Env and Reg Services Certified No.

EXP Energy Services/TransCanada Keystone Pipeline, LP  70180360000228207738
2639 North Monroe Street, Building C

Tallahassee, FL 32303

Darrin McMurray Certified No.

U. S. Army Corps of Engineers 70180360000228207745
301 East Kansas Avenue

Fort Peck, MT 59248
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From: Jones, Craig <crajones@mt.gov>

Sent: Friday, September 03, 2021 5:26 PM

To: Michael Schmaltz; Meera Kothari; Jim White; John Muehlhausen; Jon Schmidt
Cc: Tim Drake; Stephanie Pesek; clarenceruhland@hotmail.com; Strait, James
Subject: [EXTERNAL] MT DEQ's Approval of KXL's Decommissioning IP

EXTERNAL EMAIL: PROCEED WITH CAUTION.

This e-mail has originated from outside of the organization. Do not respond, click on links or open attachments unless

you recognize the sender or know the content is safe. If this email looks suspicious, report it.

Keystone staff,

This email serves as Montana DEQ's approval of Keystone's Pipeline and Facility Decommissioning
Implementation Plan, dated August 16, 2021. Then subsequently supplemented with the Responses
to Comments for Decommissioning IP, dated 8/31/21 and email of J. Schmidt to C. Jones, dated

9/3/21.

Please notify MDEQ and MDEQ's on-site inspector, Clarence Ruhland, of the kickoff meeting and

location.

Thanks.

Craig Jones

MEPA/MFSA Coordinator

Office 406-444-0514 Cell Phone: 406-465-1168

Mailing Address: PO Box 200901, Helena, MT 59620-0901

Montana Department of
Enwonmentai Quality
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