
ORAL ARGUMENT SCHEDULED FOR SEPTEMBER 9 

 
 

No. 20-1068 (consolidated with Nos. 20-1072 and 20-1100) 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

________________________________________________________ 
 

AMERICAN PUBLIC GAS ASSOCIATION, 
 

 Petitioner, 
v. 
 

UNITED STATES DEPARTMENT OF ENERGY, 
 

 Respondent. 
________________________________________________________ 

On Petitions for Review of an Order of the 
United States Department of Energy 

 
 

JOINT RESPONSIVE SUPPLEMENTAL BRIEF OF  
AMERICAN PUBLIC GAS ASSOCIATION,  

AIR-CONDITIONING, HEATING, AND REFRIGERATION INSTITUTE, 
SPIRE INC., AND SPIRE MISSOURI INC.  

 
 

John P. Gregg 
William C. Simmerson 
McCarter & English, LLP 
1301 K Street, N.W. 
Suite 1000 West 
Washington, DC  20005 
(202) 753-7400 
jgregg@mccarter.com 
 
 

Counsel for American Public Gas 
Association 

Scott Blake Harris 
Stephanie Weiner 
Jason Neal 
Daniel P. Tingley 
Harris, Wiltshire & Grannis LLP 
1919 M St., NW, 8th Floor 
Washington, DC  20036 
(202) 730-1300 
sbharris@hwglaw.com 
 

Counsel for Air-Conditioning, Heating, 
and Refrigeration Institute 

 

August 23, 2021 
 

[Additional counsel listed on inside cover] 

USCA Case #20-1068      Document #1911087            Filed: 08/23/2021      Page 1 of 12



Barton Day 
Law Offices of Barton Day, PLLC 
10645 N. Tatum Blvd. 
Suite 200-508 
Phoenix, AZ 85028 
(602) 795-2800 
bd@bartondaylaw.com 
 
Counsel for Spire Inc. and 
Spire Missouri Inc. 

 

USCA Case #20-1068      Document #1911087            Filed: 08/23/2021      Page 2 of 12



i 

TABLE OF CONTENTS 

INTRODUCTION .................................................................................................... 1 

ARGUMENT ............................................................................................................ 1 

CONCLUSION ......................................................................................................... 5 
 

  

USCA Case #20-1068      Document #1911087            Filed: 08/23/2021      Page 3 of 12



ii 

TABLE OF AUTHORITIES 

CASES 

Allied-Signal, Inc. v. U.S. Nuclear Regul. Comm’n, 
   988 F.2d 146 (D.C. Cir. 1993) ............................................................................... 1 

Allina Health Servs. v. Sebelius, 
   746 F.3d 1102 (D.C. Cir. 2014) ............................................................................. 1 

Nat. Res. Def. Council v. Abraham,  
   355 F.3d 179 (2d Cir. 2004) .................................................................................. 4 

STATUTES 

42 U.S.C. § 6295(o)(1) ............................................................................................. 5 

42 U.S.C. § 6313(a)(6)(B)(iii)(I) .......................................................................... 1, 4 

OTHER AUTHORITIES 

U.S. Energy Information Administration, U.S. Price of Natural Gas Sold to 
Commercial Consumers, https://www.eia.gov/dnav/ng/hist/n3020us3m.htm ...... 3 

 
U.S. Energy Information Administration, What Are Ccf, Mcf, Btu, and Therms?, 

https://www.eia.gov/tools/faqs/faq.php?id=45&t=7 ............................................. 3 
 

  

USCA Case #20-1068      Document #1911087            Filed: 08/23/2021      Page 4 of 12



iii 

GLOSSARY 

Act  
 
American Society of 
Engineers 
 
DOE or Department 
 
Final Rule 
 
 
 
Petitioners 

Energy Policy and Conservation Act  
 
American Society of Heating, Refrigeration and 
Air-Conditioning Engineers (ASHRAE) 
 
Department of Energy 
 
Energy Conservation Program: Energy Conservation 
Standards for Commercial Packaged Boilers,  
85 Fed. Reg. 1592 (Jan. 10, 2020) 
 
Air-Conditioning, Heating & Refrigeration Institute, 
American Public Gas Association, Spire Inc. and Spire 
Missouri Inc. 

 

USCA Case #20-1068      Document #1911087            Filed: 08/23/2021      Page 5 of 12
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INTRODUCTION 

In its initial brief, DOE confessed error and said the Court “should vacate 

and remand the rule so that the Department can reconsider the issues presented in 

the final rule under the appropriate evidentiary standard.”  DOE Br. 24.  In its 

supplemental brief, DOE says the “Rule should be remanded … without vacatur.”  

Supp. Br. 6.  DOE was right the first time.  Vacatur is necessary to enable DOE to 

“reconsider the issues” because—absent vacatur—the anti-backsliding provision of 

the Act1 would likely deprive DOE of the ability to address the serious substantive 

errors that underlie the standards imposed by the Final Rule.  Even if DOE could 

amend the standards to address its errors, vacatur is necessary to prevent disruption 

its unjustified standards would cause in the interim.   

ARGUMENT 

“[V]acatur is the normal remedy” when a reviewing court finds that an 

agency has unlawfully issued a rule.  Allina Health Servs. v. Sebelius, 746 F.3d 

1102, 1110 (D.C. Cir. 2014).  When choosing a remedy, this Court considers 

(1) “the seriousness of the order’s deficiencies (and thus the extent of doubt 

whether the agency chose correctly)” and (2) “the disruptive consequences of an 

interim change that may itself be changed.”  Allied-Signal, Inc. v. U.S. Nuclear 

 
1 42 U.S.C. § 6313(a)(6)(B)(iii)(I).  
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Regul. Comm’n, 988 F.2d 146, 150–51 (D.C. Cir. 1993) (citation omitted).  Both 

factors favor vacatur and remand. 

First, the deficiencies in DOE’s justification for the Final Rule were serious 

and produced an unsustainable regulatory outcome.  DOE incorrectly says its 

alternative rationale in the Final Rule—that the clear-and-convincing-evidence 

standard was actually satisfied (despite its conclusion that a lower standard 

applied)—“is only deficient because it is inadequately explained.”  Supp. Br. 3.  

But as DOE previously stated, the problem was not that DOE did not explain its 

conclusions; rather, it “held itself to the wrong evidentiary standard.”  DOE Br. 24.  

DOE must make a finding supported by clear-and-convincing evidence, not merely 

say it “believes its findings” meet that bar.  Id. at 22 (quoting JA592).  As DOE 

wrote, “merely stating that something was considered or found ‘is not a substitute 

for considering or finding it.’”  Id. (citation omitted).   

DOE’s assertion that the Final Rule’s flaws are “relatively unimportant” 

(Supp. Br. 2 (citation omitted)) is wrong.  It is no accident that DOE admitted legal 

error and urged the Court not to consider Petitioners’ other challenges to the Final 

Rule.  DOE lacked evidence for critical factors in its regulatory analysis (see 

Opening Br. 42-44, 51-52; Reply Br. 14-18) and cannot remedy its errors simply 

by elaborating on its conclusory assertions.  It must “issue a notice of proposed 

rulemaking and engage with any comments submitted in response to that notice.”  
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DOE Br. 24.  Moreover, DOE is unlikely to reach the same result—especially 

under the proper evidentiary standard.  The analysis supporting DOE’s razor-thin 

economic justification for the standards relied on an arbitrary and erroneous 

assumption that grossly overstated the economic benefits the standards could 

provide.  See Opening Br. 51-57; Reply Br. 14-20.  Beyond that, DOE justified the 

standards economically by assuming that there would be a dramatic increase in 

natural-gas prices between 2015 and 2020—thus increasing the economic benefits 

of the standards—and no such price increase occurred.2  In view of the magnitude 

of these errors, it is unlikely that DOE could reasonably justify the same standards 

on remand.   

Second, DOE’s claim that vacatur would have “significant disruptive 

consequences” is upside down.  Supp. Br. 4.  DOE complains that vacatur would 

mean that the energy conservation standards effective since 2012 would remain in 

place, delaying the purported environmental benefits of the Final Rule.  Supp. 

Br. 4-5.  But it is not disruptive for the current standards (which are consistent with 

 
2 Compare JA496 (showing DOE’s projected price increase) with DOE’s Energy 
Information Administration data for the same period at U.S. Price of Natural Gas 
Sold to Commercial Consumers, 
https://www.eia.gov/dnav/ng/hist/n3020us3m.htm.  Converting units and 
accounting for inflation, DOE’s projected 2020 prices were roughly $9.33-$11.87 
per thousand cubic feet, as compared to actual average monthly prices of $6.87-
$8.51 per thousand cubic feet.  Id.; see also U.S. Energy Information 
Administration, What Are Ccf, Mcf, Btu, and Therms?, 
https://www.eia.gov/tools/faqs/faq.php?id=45&t=7. 
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American Society of Engineers standards and embedded in building codes around 

the country) to remain in place.  Rather, Congress intended that these standards 

would be maintained absent clear and convincing evidence that a more-stringent 

standard is technologically feasible and economically justified.  See Opening Br. 1, 

5-7, 33.  By contrast, it would be stunningly disruptive to require an entire industry 

to invest millions of dollars to develop, test, and produce new products in 

anticipation of standards that are inconsistent with those in building codes 

throughout the country, and that DOE could well abandon on remand. 

Finally, remand without vacatur is particularly problematic under the Act. 

DOE entirely ignores that, absent vacatur, the “anti-backsliding” provision may 

effectively tie DOE’s hands and render the proceedings on remand a formality.  

See Reply Br. 32.  This provision bars DOE from issuing any amended efficiency 

standard that “decreases the minimum required energy efficiency[] of a covered 

product.”  42 U.S.C. § 6313(a)(6)(B)(iii)(I).  Accordingly, if the Final Rule 

remains in place, DOE could be statutorily barred from adopting any standards less 

stringent than the Final Rule, even if it decides that those standards are not 

economically justified as required by law.  Under the anti-backsliding provision, 

“an aggrieved party’s only recourse, should it believe a standard too stringent, [is] 

to petition the court of appeals for review of the final rule.”  Nat. Res. Def. Council 

v. Abraham, 355 F.3d 179, 203 (2d Cir. 2004) (discussing the parallel provision at 

USCA Case #20-1068      Document #1911087            Filed: 08/23/2021      Page 9 of 12



5 

42 U.S.C. § 6295(o)(1)).  Thus, absent vacatur, the Department could be unable to 

provide relief from its unlawfully adopted standards. 

CONCLUSION  

This Court should vacate the Final Rule. 
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