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IN THE UNITED STATES DISTRICT COURT  

FOR THE NORTHERN DISTRICT OF CALIFORNIA  
 

 
State of California, et al., 

Plaintiffs, 
v. 

 
Michael Regan, et al., 

Defendants. 

Case No. 3:20-cv-3005-RS 

STATE INTERVENORS’ 
RESPONSE TO DEFENDANTS’ 
MOTION FOR VOLUNTARY 
REMAND WITHOUT VACATUR  

Date:   September 9, 2021 
Time:   1:30 pm 
Dept:   San Fransisco Courthouse,            

Courtroom 3 – 17th Floor 
Judge:  Honorable Richard Seeborg 

 
Action Filed:  May 1, 2020 
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2 
State Intvrs’ Opp. To Defs.’ Mot. to Continue Stay (3:20-cv-3005-RS) 

 

The statutory term “waters of the United States” sets the scope of federal regulatory 

jurisdiction under the Clean Water Act.  The history of regulatory action and litigation about that 

term is long and winding, but only a little is relevant here.  Last year, the U.S. Environmental 

Protection Agency and the U.S. Army Corps of Engineers published a new rule interpreting the 

term “waters of the United States”:  the Navigable Waters Protection Rule.  85 Fed. Reg. 22,250 

(April 21, 2020); see also ECF No. 171 at 2, 5–6.  Plaintiffs, a group of 20 states and cities, sued 

those agencies to challenge that rule.  Plaintiffs claimed that the NWPR was illegal because it 

didn’t seize enough regulatory power—among other things, the rule did not assert jurisdiction 

over “ephemeral waters” and certain isolated wetlands—and they sought a preliminary 

injunction to prevent the rule from going into effect.  At the time, the Agencies vigorously 

opposed that request and defended the rule, and another group of 23 States (the undersigned) 

intervened to defend the rule, too.  After briefing and a hearing, this Court denied Plaintiffs’ 

request, explaining that they had “little more than policy arguments that the narrowness of the 

2020 Rule serves poorly to carry out the objectives of the CWA,” ECF No. 171 at 11, and that 

the Agencies’ choice of a narrower approach to exercising federal jurisdiction was not arbitrary 

or capricious in violation of the APA, see id. at 12–14.  After that ruling, the NWPR went into 

effect, and it remains in effect across the country. 

After a change in administration, however, the Agencies now seek voluntary remand of the 

NWPR without vacatur “because the Agencies have completed their review of the NWPR and 

have decided to commence a new rulemaking to revise or replace the rule.” ECF No. 250 at 6.  

Although the State Intervenors continue to believe resolution of the legal issues in this case 

would benefit the parties—particularly as the Agencies conduct new rulemaking—they do not 

oppose remand without vacatur on this narrow basis, which appears to meet the lenient standard 

for voluntary remand in this circuit.  See California Cmtys. Against Toxics v. EPA, 688 F.3d 989, 

992 (9th Cir. 2012) (citing SKF USA Inc. v. United States, 254 F.3d 1022, 1029 (Fed. Cir. 2001) 

(“Generally, courts [in this circuit] only refuse voluntarily requested remand when the agency’s 

request is frivolous or made in bad faith.”).   
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State Intvrs’ Opp. To Defs.’ Mot. to Continue Stay (3:20-cv-3005-RS) 

 

But there is one caveat.  Although granting this motion on the narrow basis that the 

Agencies are starting a new rulemaking is appropriate, it would not be proper to grant the motion 

based on the Agencies’ vague assertions of “concerns” with “certain aspects of the NWPR.”  

ECF No. 250 at 13.  These “concerns,” which apparently now include whether the rule 

“adequately considered the CWA’s statutory objective” in defining “waters of the United States” 

and the effects of the rule on the integrity of the nation’s waters,” id., were squarely presented by 

Plaintiffs in this litigation.  See ECF No. 171 at 9, 14 (explaining that “Plaintiffs … argue the 

2020 rule … is inconsistent with the ‘text, structure, and purpose’ of the Clean Water Act,” and 

that the rule might cause “substantial environmental harm”).  Until just a few months ago, the 

Agencies defended their consideration of these issues in the NWPR without qualification.  See 

ECF Nos. 106 (opposition to plaintiff’s motion for a preliminary injunction) 168 (supplemental 

brief opposing a preliminary injunction), 215 (opposition to plaintiff’s motion for summary 

judgment).  And this Court has already made clear that Plaintiffs’ arguments with respect to these 

issues failed to identify any legal problems with the rule.  ECF No. 171 at 13 (explaining that the 

Agencies may reasonably conclude that they have no statutory duty to “extend federal regulation 

to the broadest permissible extent … in the name of providing all of the benefits for water 

quality the science suggests might be achievable”); see also id. (“That the Agencies now choose 

a different approach, and a different balance between federal and state responsibilities does not 

mean they have disregarded the primary objective of the statute in an arbitrary or capricious 

manner that is likely to warrant setting aside the Rule.”).  The Court was right then and still is 

now: regardless of changes in the political winds, the NWPR is plainly valid, and the Agencies’ 

newfound “concerns” are not.   

In other words, the Agencies’ vague, already-rejected “concerns” about the merits of the 

NWPR rule are not “substantial and legitimate concerns” that would support voluntary remand. 

See Util. Solid Waste Activities v. EPA, 901 F.3d 414, 436–37 (D.C. Cir. 2018) (refusing the 

EPA’s request for a voluntary remand to “reconsider its interpretation of the statute,” in part 

because “this claim involves a question—the scope of the EPA’s regulatory authority—that is 

intertwined with any exercise of agency discretion going forward”).  Any such remand must be 
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4 
State Intvrs’ Opp. To Defs.’ Mot. to Continue Stay (3:20-cv-3005-RS) 

 

grounded only on the Agencies’ decision to start a new rulemaking and the attendant desire to 

conserve judicial and agency resources.  Cf. Nat'l Res. Def. Council v. U.S. Dept. of Interior, 275 

F. Supp. 2d 1136, 1141 (C.D. Cal. 2002) (“Voluntary remand also promotes judicial economy by 

allowing the relevant agency to reconsider” a rule or policy “without further expenditure of 

judicial resources”); Am. Forest Res. Council v. Ashe, 946 F. Supp. 2d 1, 43 (D.D.C. 2013) (“a 

voluntary remand at this time will save the Court’s and the parties’ resources”). 

For the same reason, voluntary remand on this narrow basis must be without vacatur.  

Vacatur is the traditional remedy under the APA when a court determines that a rule is unlawful.  

5 U.S.C. § 706.  But Plaintiffs here have failed to meet their burden of showing that the NWPR 

violates the APA: they failed even to show a likelihood of success on the merits sufficient to 

support a preliminary injunction, ECF No. 171 at 8–14, and they consented to a stay of their 

motion for summary judgment, ECF Nos. 222, 238, 246.  There is no legal basis for vacating a 

valid rule.  5 U.S.C. § 706 (providing that “[t]he reviewing court shall … set aside agency 

action” only if it is “arbitrary, capricious ..., in excess of statutory jurisdiction” or otherwise 

illegal); see also National Parks Conservation Ass'n v. Salazar, 660 F. Supp. 2d 3, 5 (D.D.C. 

2009) (“granting vacatur here would allow the Federal defendants to do what they cannot do 

under the APA, repeal a rule without public notice and comment, without judicial consideration 

of the merits”).  So even if the Agencies sought vacatur (and they do not, see ECF No. 250 at 

15), that remedy is not permitted here. 

Put simply: The NWPR is plainly a valid rule that appropriately balances federal regulatory 

interests with the States’ sovereign interests in their own land and waters.  As a result, the rule is 

now in effect across the country.  If the Agencies nonetheless want to reconsider this valid rule 

while it remains in effect, that is their prerogative.  And the State Intervenors do not oppose 

remanding the rule to the Agencies on that narrow basis to conserve judicial and agency 

resources. 
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Respectfully submitted.  
 
/s/ Bradley A. Benbrook 
Bradley A. Benbrook  
Benbrook Law Group 
400 Capitol Mall, Ste 2530 
Sacramento, CA 95814 
Tel: (916) 447-4900 
Fax: (916) 447-4904 
Email: ben@benbrooklawgroup.com 
Counsel for Intervening States  

PATRICK MORRISEY 
  West Virginia Attorney General 

/s/ Lindsay S. See 
Lindsay S. See 
  Solicitor General 
Thomas T. Lampman 
  Assistant Solicitor General 
West Virginia Office of the Attorney General 
1900 Kanawha Blvd. East 
Building 1, Room E-26 
Tel: (304) 558-2021 
Fax: (304) 558-0140 
Email: lindsay.s.see@wvago.gov 
Counsel for Intervenor State of West Virginia 

TREG R. TAYLOR 
Attorney General of Alaska 

/s/ Jennifer Currie 
Jennifer Currie 

Senior Assistant Attorney General  
Alaska Department of Law 
1031 West 4th Avenue, Suite 200 
Anchorage, AK 99501-1994 
Tel: (907) 269-5100 
Fax: (907) 276-3697 
Email: attorney.general@alaska.gov  
Counsel for Intervenor State of Alaska  

 
 
 
 
 
 
 
 
 
 

 
CHRISTOPHER M. CARR 

Attorney General of Georgia 

/s/ Andrew A. Pinson  
Andrew A. Pinson  

Solicitor General 
Drew F. Waldbeser 

Deputy Solicitor General 
Miles C. Skedsvold 

Assistant Attorney General 
Office of the Attorney General  
40 Capitol Square, S.W.  
Atlanta, Georgia 30334 
Tel: (404) 651-9453 
Fax: (404) 656-2199 
Email: apinson@law.ga.gov 
Counsel for Intervenor State of Georgia 

STEVE MARSHALL  
Attorney General of Alabama 

/s/ A Barrett Bowdre 
A. Barrett Bowdre* 

Deputy Solicitor General  
Office of the Attorney General 
501 Washington Ave. 
P.O. Box 300152 
Montgomery, AL 36130 
Telephone: (334) 353-8892 
Fax: (334) 353-8400 
Email: barrett.bowdre@AlabamaAG.gov 
Counsel for Intervenor State of Alabama  

LESLIE RUTLEDGE  
Attorney General of Arkansas 

Nicholas J. Bronni 
Solicitor General 

Vincent M. Wagner 
Deputy Solicitor General 

/s/ Dylan L. Jacobs 
Dylan L. Jacobs 

Assistant Solicitor General 
Office of the Attorney General 
323 Center St., Suite 200 
Little Rock, AR 72201 
Tel: (501) 682-3661 
Fax: (501) 682-2591 
Email: Dylan.Jacobs@ArkansasAG.gov  
Counsel for Intervenor State of Arkansas  
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LAWRENCE WASDEN 
Attorney General of Idaho 

/s/ Mark Cecchini-Beaver 
Mark Cecchini-Beaver 

Deputy Attorney General 
Office of the Attorney General  
Environmental Quality Section  
1410 N. Hilton, 2nd Floor  
Boise, ID 83706 
Tel: (208) 373-0494 
Fax: (208) 373-0481  
Email: Mark.Cecchini-Beaver@deq.idaho.gov 
Counsel for Intervenor State of Idaho  

DEREK SCHMIDT 
Attorney General of Kansas 

/s/ Jeffrey A. Chanay 
Jeffrey A. Chanay 

Chief Deputy Attorney General 
Office of the Attorney General 

120 SW 10th Ave., 3rd Floor 

Topeka, Kansas 66612 
Tel: (785) 368-8435 
Email: jeff.chanay@ag.ks.gov  
Counsel for Intervenor State of Kansas 
 

JEFF LANDRY 
Attorney General of Louisiana 

/s/ Elizabeth B. Murrill 
Elizabeth B. Murrill 

Solicitor General 
Joseph Scott St. John 
   Deputy Attorney General 
Louisiana Department of Justice 
1885 N. 3rd St. 
Baton Rouge, LA 70802 
Tel: (225) 456-7544 
Email: MurrillE@ag.louisiana.gov 
Counsel for Intervenor State of Louisiana 

 
 
 
 
 
 
 
 
 

THEODORE E. ROKITA  
Attorney General of Indiana 

/s/ Thomas M. Fisher 
Thomas M. Fisher 

Solicitor General of Indiana  
Office of the Indiana Attorney General 
302 W. Washington Street, IGCS, 5th Floor 
Indianapolis, Indiana 
Tel: (317) 233-8292 
Fax: (317) 233-8292 
Email: tom.fisher@atg.in.gov  
Counsel for Intervenor State of Indiana 

DANIEL CAMERON 
Attorney General of Kentucky 

/s/ Carmine G. Iaccarino 
Carmine G. Iaccarino 

Executive Director, Office of Civil & 
Environmental Law 

Office of the Attorney General 

700 Capitol Avenue  

Frankfort, Kentucky 40601 

Tel: (502) 696-5650 

Email: Carmine.Iaccarino@ky.gov 
Counsel for Intervenor Commonwealth of 
Kentucky 

LYNN FITCH 
Attorney General of Mississippi 

/s/ Justin Matheny 
Justin Matheny 

Assistant Solicitor General 
Office of the Attorney General 
P.O. Box 220 
Jackson, Mississippi 39205 
Tel: (601) 359-5563 
Email: justin.matheny@ago.ms.gov 
Counsel for Intervenor State of Mississippi 
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ERIC S. SCHMITT 
 Attorney General of Missouri 

/s/ Julie Marie Blake 
Julie Marie Blake 

Deputy Solicitor General 
Office of the Attorney General  
P.O. Box 899 
Jefferson City, MO 65102 
Tel: (573) 751-3321 
Fax: (573) 751-0774 
Email: Julie.Blake@ago.mo.gov  
Counsel for Intervenor State of Missouri  
 

DOUGLAS J. PETERSON 
Attorney General 

/s/ James A. Campbell 
James A. Campbell 
 Solicitor General 
Justin D. Lavene 
 Assistant Attorney General 
Office of the Nebraska Attorney General  
2115 State Capitol 
Lincoln, NE 68509 
Email: justin.lavene@nebraska.gov  
Email: jim.campbell@nebraska.gov  
Tel: (402) 471-2682 
Counsel for Intervenor State of Nebraska 

DAVE YOST 
Attorney General of Ohio 

/s/ Benjamin M. Flowers  
Benjamin M. Flowers 

Solicitor General 
Office of Ohio Attorney General  
30 E. Broad St., 17th Floor 
Columbus, OH 43215 
Tel: (614) 728-7511 
Email: bflowers@ohioattorneygeneral.gov  
Counsel for Intervenor State of Ohio 

 
 
 
 
 
 
 
 
 
 
 

AUSTIN KNUDSEN 
Attorney General of Montana  

/s/David M.S. Dewhirst  
David M.S. Dewhirst 

Solicitor General 
Office of the Attorney General  
215 North Sanders / P.O. Box 201401  
Helena, MT 59620-1401 
Tel: (406) 444-3602 
Email: david.dewhirst@mt.gov  
Counsel for Intervenor State of Montana 

WAYNE STENEHJEM 
Attorney General of North Dakota 

/s/ Margaret I. Olson 
Margaret I. Olson 

Assistant Attorney General 
North Dakota Office of Attorney General 
500 N. 9th Street 
Bismarck, ND 58501 
Tel: (701) 328-3640 
Fax: (701) 328-4300 
Email: maiolson@nd.gov 
Counsel for Intervenor State of North Dakota 

JOHN M. O’CONNOR 
Attorney General of Oklahoma  

/s/ Mithun Mansinghani 
Mithun Mansinghani 

Solicitor General 
Oklahoma Office of the Attorney General 
313 NE 21st Street 
Oklahoma City, OK 73105 
Tel: (405) 522-4392 
Email: Mithun.Mansinghani@aog.ok.gov 
Counsel for Intervenor State of Oklahoma  
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ALAN WILSON  
Attorney General  

/s/ James Emory Smith, Jr. 
James Emory Smith, Jr. 

Deputy Solicitor General 
Office of the Attorney General 
1000 Assembly Street, Room 519 
Columbia, South Carolina 29201  
Tel: (803) 734-3680 
Email: esmith@scag.gov 
Counsel for Intervenor State of South Carolina 

HERBERT H. SLATERY, III 
Attorney General and Reporter of Tennessee 

Andrée S. Blumstein 
Solicitor General 

Sarah K. Campbell 
  Associate Solicitor General 

/s/ Elizabeth P. McCarter 
Elizabeth P. McCarter 
 Senior Assistant Attorney General 
Office of the Attorney General 
P.O. Box 20207 
Nashville, TN 37202 
Tel: (515) 532-2582 
Email: lisa.mccarter@ag.tn.gov 
Counsel for Intervenor State of Tennessee 

SEAN D. REYES 
Attorney General of Utah 

/s/ Daniel Burton 
Daniel Burton 

Chief Policy Counsel  
Office of the Attorney General 

Utah State Capitol Complex 

350 North State Street, Suite 230 

Salt Lake City, Utah 84114-2320  

Tel: (801) 538-9600 

Email: danburton@agutah.gov  
Counsel for Intervenor State of Utah 

JASON R. RAVNSBORG 
Attorney General 

/s/ Ann F. Mines Bailey  
Ann F. Mines Bailey 

Assistant Attorney General 
State of South Dakota 
1302 E. Highway 14, Suite 1 
Pierre, SD 57501-8501 
Tel:  (605) 773-3215 
Fax: (605)773-4106          
Email:  ann.mines@state.sd.us 
Counsel for Intervenor State of South Dakota 

KEN PAXTON 
 Attorney General of Texas 

/s/ Judd E. Stone II 
Judd E. Stone II 

 Solicitor General 
Office of the Attorney General 
P.O. Box 12548 
Austin, TX 78711-2548 
Tel: (512) 936-1700 
Fax: (512) 474-2697 
Email: Judd.Stone@oag.texas.gov 
Counsel for Intervenor State of Texas 

BRIDGET HILL 
Attorney General of Wyoming 

/s/ James C. Kaste 
James C. Kaste 

Deputy Attorney General 
Office of the Attorney General 
2320 Capitol Avenue 
Cheyenne, WY 82002 
Tel: (307) 777-6946 
Fax: (307) 777-3542 
Email: james.kaste@wyo.gov  
Counsel for Intervenor State of Wyoming 
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CERTIFICATE OF SERVICE  

I hereby certify that on August 9, 2021, I served this response to defendants’ motion to 

voluntary remand without vacatur by filing it with this Court’s ECF system. 

 
 
/s/ Andrew A. Pinson 
Andrew A. Pinson 
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