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INTRODUCTION 

The State of Rhode Island initiated this suit in state court, seeking 

to hold a select group of 21 energy companies liable under Rhode Island 

state law for harms arising from the global “buildup of CO2 in the envi-

ronment” that “drives global warming,” allegedly caused by the extrac-

tion, production, and marketing of fossil fuel products.  JA.120 ¶199; 

JA.25 ¶6. 

Defendants removed the case to the U.S. District Court for the Dis-

trict of Rhode Island, highlighting that nearly all of the relevant conduct 

alleged by Plaintiff to have caused climate change—including all of De-

fendants’ production of oil and gas—occurred outside Rhode Island, with 

a significant portion occurring in foreign countries or on the Outer Con-

tinental Shelf (“OCS”).  JA.173–77, 193–95, 197–98. 

Defendants’ notice of removal raised several grounds for federal ju-

risdiction, including that Plaintiff ’s claims:  (1) arise under federal law; 

(2) raise disputed and substantial federal questions; (3) warrant original 

federal jurisdiction under the Outer Continental Shelf Lands Act 

(“OCSLA”), 43 U.S.C. § 1349; and (4) fall within the scope of the federal-

officer-removal statute, 28 U.S.C. § 1442.  JA.169–71. 
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Plaintiff moved to remand, and the district court granted Plaintiff ’s 

motion, rejecting each of Defendants’ bases for removal.  JA.420–36.  On 

appeal, this Court concluded that it had jurisdiction to address only the 

federal-officer-removal ground, and it affirmed the district court’s ruling 

on that issue.  Rhode Island v. Shell Oil Prods. Co., 979 F.3d 50, 58–60 

(1st Cir. 2020). 

The Supreme Court, however, has since held that, when a party 

seeks appellate review of an order remanding a “case … removed pursu-

ant to section 1442,” “the whole of [that] order bec[omes] reviewable on 

appeal.”  BP P.L.C. v. Mayor & City Council of Baltimore, 141 S. Ct. 1532, 

1538 (2021) (quoting 28 U.S.C. § 1447(d)).  The Court accordingly re-

manded this case for further proceedings.  See Shell Oil Prods. Co. v. 

Rhode Island, No. 20-900, 2021 WL 2044535 (U.S. May 24, 2021). 

Now back before this Court, Defendants emphasize two grounds for 

removal that this Court has not yet considered:  (1) federal jurisdiction is 

proper because the State’s claims necessarily arise under federal law; and 

(2) Plaintiff ’s alleged injuries are connected to the production of fossil 

fuels from the OCS and accordingly the case is removable under OCSLA. 
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ARGUMENT 

I. Removal Was Proper Because Plaintiff ’s Claims Arise Under 

Federal Law. 

As a matter of federal constitutional law and structure, Plaintiff ’s 

claims necessarily arise under federal, not state, law.  Plaintiff seeks to 

hold Defendants liable for the consequences of emissions-producing con-

duct occurring in other States and around the world.  Under long-estab-

lished Supreme Court precedent, such claims are necessarily and exclu-

sively governed by federal law.  The artful-pleading doctrine precludes 

Plaintiff ’s attempt to mischaracterize its inherently federal claims as 

based on state law, because the structure of the Constitution dictates that 

only federal law can apply to such claims.  As a result, Plaintiff ’s claims 

arise under federal law, and federal jurisdiction is proper. 

A. Plaintiff ’s Claims Seek To Impose Liability For Inter-

state And International Conduct. 

Plaintiff seeks relief for harms allegedly caused by climate 

change—notably, sea-level rise—and alleges, as it must, that anthropo-

genic climate change occurs not as a result of localized actions but by 

virtue of the worldwide production and consumption of fossil fuels result-

ing in undifferentiated accumulated emissions from all emitters in the 
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world over several decades.  See, e.g., JA.52 ¶¶40–43.  Climate change is 

a worldwide, transboundary phenomenon, caused by greenhouse gases 

that “once emitted become well mixed in the atmosphere.”  Am. Elec. 

Power Co. v. Connecticut, 564 U.S. 410, 422 (2011) (“AEP”).  And despite 

Plaintiff ’s claims that Defendants engaged in a disinformation campaign 

to conceal the risks of fossil fuels, the Complaint is clear that the “singu-

lar source” of all its alleged injuries is greenhouse-gas emissions caused 

by the “production, promotion, and sale of fossil fuels.”  City of New York 

v. Chevron Corp., 993 F.3d 81, 91 (2d Cir. 2021). 

Accordingly, any judgment as to the reasonableness of particular 

emissions or their alleged causal contribution to the overall phenomenon 

of climate change inherently requires an evaluation at an interstate and, 

indeed, international level.  Thus, even assuming that Rhode Island state 

law could govern emissions from in-state sources, Plaintiff does not—

and, indeed, could not—base its theory of the case on in-state emissions. 

Rather, Plaintiff alleges that Defendants created a public nuisance 

by “[c]ontrolling every step of the fossil fuel product supply chain” and 

introducing fossil-fuel products “into the stream of commerce,” JA.138 
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¶229(a), with no geographical limitation whatsoever.  Likewise, Plain-

tiff ’s failure-to-warn claim is based on Defendants’ unbounded extraction 

of “raw fossil-fuel products” and the introduction of those “products into 

the stream of commerce.”  JA.142–43 ¶239; see also JA.145 ¶252 (same 

for design-defect claim).  Because of the very nature of the global climate-

change phenomenon, Plaintiff ’s tort theories necessarily seek to impose 

liability for what Plaintiff alleges is Defendants’ nationwide and interna-

tional emissions-producing conduct—Defendants’ global production and 

sales. 

B. Claims Based On Interstate And International Emis-

sions Necessarily Arise Under Federal Law. 

In our federal system, each State may make law within its own bor-

ders, but no State may “impos[e] its regulatory policies on the entire Na-

tion,” BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 585 (1996), or dictate 

our “relationships with other members of the international community,” 

Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 425 (1964).  The 

Constitution’s allocation of sovereignty between the States and the fed-

eral government, and among the States themselves, precludes applying 

state law in certain areas that are inherently interstate in nature. 
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In these narrow areas, “there is an overriding federal interest in the 

need for a uniform rule of decision.”  Illinois v. City of Milwaukee, 406 

U.S. 91, 105 n.6 (1972) (“Milwaukee I”).  As a result, the Constitution 

gives federal courts “the need and authority” in appropriate circum-

stances “to formulate” a national body of law, rather than allowing for 

piecemeal (and potentially contradictory) rules of decision to develop 

among the States.  Texas Indus., Inc. v. Radcliff Materials, Inc., 451 U.S. 

630, 640 (1981).  For example, “state courts [are] not left free to develop 

their own doctrines” of foreign relations, Sabbatino, 376 U.S. at 426, or 

to decide disputes with neighboring States, e.g., Hinderlider v. La Plata 

River & Cherry Creek Ditch Co., 304 U.S. 92, 110 (1938).  In these areas, 

the “federal judicial power” must supply any rules necessary “to deal with 

common-law problems.”  United States v. Standard Oil Co. of Cal., 332 

U.S. 301, 307 (1947). 

This case falls into one such area where federal law necessarily gov-

erns.  As the Supreme Court has recognized, “[w]hen we deal with air 

and water in their ambient or interstate aspects, there is a federal com-

mon law.”  AEP, 564 U.S. at 421 (quoting Milwaukee I, 406 U.S. at 103).  

“Federal common law and not the varying common law of the individual 
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States is ... necessary to be recognized as a basis for dealing in uniform 

standard with the environmental rights of a State against improper im-

pairment by sources outside its domain.”  Milwaukee I, 406 U.S. at 107 

n.9 (citation omitted).  Indeed, in a closely analogous case, the Second 

Circuit recently confirmed:  “For over a century, a mostly unbroken string 

of cases has applied federal law to disputes involving interstate air or 

water pollution.”  City of New York, 993 F.3d at 91.1 

Federal law necessarily governs interstate or international pollu-

tion claims to the exclusion of state law, because “the basic scheme of the 

Constitution so demands.”  AEP, 564 U.S. at 421.  As a consequence, state 

law simply does not exist in this area.  “[I]f federal common law exists, it 

is because state law cannot be used.”  City of Milwaukee v. Illinois & 

Michigan, 451 U.S. 304, 313 n.7 (1981) (“Milwaukee II”).  As the Supreme 

Court has observed, “interstate ... pollution is a matter of federal, not 

state, law.”  Int’l Paper Co. v. Ouellette, 479 U.S. 481, 488 (1987). 

In a recent Supreme Court amicus brief, the United States made 

precisely this point:  “[C]ross-boundary tort claims associated with air 

                                           

 1 Greenhouse gases are a form of air pollution.  Massachusetts v. 

EPA, 549 U.S. 497, 528–29 (2007). 
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and water pollution involve a subject that ‘is meet for federal law govern-

ance.’”  Brief of United States as Amicus Curiae at 26–27, BP p.l.c. v. 

Mayor & City Council of Baltimore, No. 19-1189 (U.S. Nov. 23, 2020) 

(quoting AEP, 564 U.S. at 422).  Claims “that seek to apply the law of an 

affected State to conduct in another State” necessarily “arise under ‘fed-

eral, not state, law’ for jurisdictional purposes, given their inherently fed-

eral nature.”  Id. at 27 (quoting Ouellette, 479 U.S. at 488).2  The same 

reasoning applies here. 

Plaintiff ’s claims are also inherently federal and necessarily arise 

under federal law because they seek to regulate the production and sale 

of oil and gas abroad and, therefore, implicate the federal government’s 

foreign-affairs power and the Constitution’s Foreign Commerce Clause.  

“Power over external affairs is not shared by the States; it is vested in 

                                           

 2 At oral argument in Baltimore, the United States confirmed that 

Baltimore’s claims, like Plaintiff ’s claims here, “are inherently federal 

in nature.”  Tr. of Oral Argument at 31:4–5, BP p.l.c. v. Mayor & City 

Council of Baltimore, No. 19-1189 (Jan. 19, 2021).  Although Baltimore 

“tried to plead around th[e] Court’s decision in AEP, its case still de-

pends on alleged injuries to the City of Baltimore caused by emissions 

from all over the world, and those emissions just can’t be subjected to 

potentially conflicting regulations by every state and city affected by 

global warming.”  Id. at 31:7–13. 
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the national government exclusively,” United States v. Pink, 315 U.S. 

203, 233 (1942), and thus the federal government has exclusive authority 

over the Nation’s international climate policy and foreign relations.  Ac-

cordingly, “our federal system does not permit the controversy to be re-

solved under state law” “because the authority and duties of the United 

States as sovereign are intimately involved” and “because the interstate 

[and] international nature of the controversy makes it inappropriate for 

state law to control.”  Texas Indus., 451 U.S. at 641; see also Sabbatino, 

376 U.S. at 425 (“[O]ur relationships with other members of the interna-

tional community must be treated exclusively as aspects of federal law.”).  

As the Second Circuit recently explained:  “Global warming presents a 

uniquely international problem of national concern.  It is therefore not 

well-suited to the application of state law.”  City of New York, 993 F.3d 

at 85–86. 

As is evident from the complaint’s repeated use of the term “global 

warming,” JA.29 ¶19, 39 ¶25(c), 52 ¶¶40, 43, 140 ¶232(d), 143 ¶242, 146 

¶255(a), 151 ¶267(d), 153 ¶275 (emphasis added), the causes of Plaintiff ’s 

alleged injuries are not confined to particular sources, cities, counties, or 

even States, but rather implicate inherently national and international 
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interests, including treaty obligations and federal and international reg-

ulatory schemes.  See JA.53 ¶44, Fig. 2 (depicting CO2 emissions from 

various sources); JA.56 ¶49 (CO2 emissions cause “global mean sea level 

rise”); see also, e.g., Massachusetts, 549 U.S. at 509, 523–24 (describing 

Senate rejection of the Kyoto Protocol because emissions reduction tar-

gets did not apply to “heavily polluting nations such as China and India”); 

AEP, 564 U.S. at 427–29 (describing regulatory scheme of the Clean Air 

Act and role of EPA).  And the complaint itself demonstrates that the 

unbounded nature of greenhouse-gas emissions, diversity of sources, and 

magnitude of the alleged consequences have prompted extensive federal 

and international engagement.  See, e.g., JA.92–93 ¶149. 

As a “question[ ] of national or international policy,” addressing 

greenhouse-gas emissions is inherently a federal concern subject to ex-

clusive application of federal law; state law has no role to play.  See AEP, 

564 U.S. 427.  Because Plaintiff ’s claims “must be brought under federal 

common law,” City of New York, 993 F.3d at 95, it necessarily follows that 

there “is a permissible basis for jurisdiction based on a federal question.”  

Treiber & Straub, Inc. v. U.P.S., Inc., 474 F.3d 379, 383 (7th Cir. 2007); 

see also Sam L. Majors Jewelers v. ABX, Inc., 117 F.3d 922, 924, 931 (5th 
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Cir. 1997) (concluding “removal is proper” because plaintiff ’s pleaded 

state-law claims “arose under federal common law”).  Indeed, it is “well 

settled” that Section 1331’s “grant of ‘jurisdiction will support claims 

founded upon federal common law as well as those of a statutory origin.’”  

Nat’l Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 850 

(1985). 

For all the foregoing reasons, therefore, Plaintiff ’s claims neces-

sarily arise under and are governed exclusively by federal law.  As the 

Second Circuit has explained, “[s]uch a sprawling case” is “simply beyond 

the limits of state law,” in part because a “substantial damages award … 

would effectively regulate the [defendants’] behavior far beyond [the fo-

rum State’s] borders.”  City of New York, 993 F.3d at 92.  In fact, because 

claims like Plaintiff ’s “implicat[e] the conflicting rights of States [and] 

our relations with foreign nations, this case poses the quintessential ex-

ample of when federal common law is needed.”  Id. at 92 (emphasis 

added).  In cases like this one, “borrowing the law of a particular State 

would be inappropriate.”  AEP, 564 U.S. at 422. 
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C. Plaintiff ’s Artful Pleading Of Nominally State-Law 

Claims Cannot Defeat Federal Jurisdiction. 

The district court failed to recognize federal common law as an in-

dependent ground for removal of Plaintiff ’s claims because it took an 

overly narrow view of the artful-pleading doctrine, mistakenly conclud-

ing that it could not look behind the state-law labels that Plaintiff  used 

in its complaint.  But state-law labels do not eliminate the need to deter-

mine what law actually governs these claims.  Indeed, the well-pleaded 

complaint rule does not allow a plaintiff to “exalt form over substance.”  

Standard Fire Ins. Co. v. Knowles, 568 U.S. 588, 595 (2013).  As this 

Court has observed, “[t]he [artful-pleading] doctrine empowers courts to 

look beneath the face of the complaint to divine the underlying nature of 

a claim, to determine whether the plaintiff has sought to defeat removal 

by asserting a federal claim under state-law colors, and to act accord-

ingly.”  BIW Deceived v. Loc. S6, Indus. Union of Marine & Shipbuilding 

Workers of Am., 132 F.3d 824, 831 (1st Cir. 1997). 

Indeed, this Court and several other courts of appeals have held 

that, where uniform federal rules of decision necessarily govern a com-

mon-law claim, the claim has its origins in federal law—no matter how 

the complaint labels it.  See, e.g., BIW Deceived, 132 F.3d at 831; Sam L. 
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Majors Jewelers, 117 F.3d at 926, 929; In re Otter Tail Power Co., 116 

F.3d 1207, 1214 (8th Cir. 1997); New SD, Inc. v. Rockwell Int’l Corp., 79 

F.3d 953, 954–55 (9th Cir. 1996); Caudill v. Blue Cross & Blue Shield of 

North Carolina, Inc., 999 F.2d 74, 77–80 (4th Cir. 1993).  The same result 

is required here. 

Although Plaintiff purports to style its nuisance and other claims 

as arising under state law, it is the inherently federal nature of the claims 

apparent on the face of the complaint, not Plaintiff ’s characterization of 

them as state-law claims, that controls.  “[A] plaintiff cannot frustrate a 

defendant’s right to remove by pleading a case without reference to any 

federal law when the plaintiff ’s claim is necessarily federal.”  14C Wright 

et al., Fed. Prac. & Proc. Juris. § 3722.1 (rev. 4th ed.); see also Lopez-

Munoz v. Triple-S Salud, Inc., 754 F.3d 1, 5 (1st Cir. 2014) (“[T]he artful 

pleading doctrine allows a federal court to peer beneath the local-law ve-

neer of a plaintiff ’s complaint in order to glean the true nature of the 

claims presented.”); Nicodemus v. Union Pac. Corp., 440 F.3d 1227, 

1236–37 (10th Cir. 2006) (“[A] plaintiff may not circumvent federal juris-

diction by omitting federal issues that are essential to his claim.”).  It is 

well settled that the question whether a case arises under state or federal 
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law is an issue of subject-matter jurisdiction that the federal court must 

resolve for itself, subject to its “unflagging obligation” to exercise such 

jurisdiction where it exists.  Colo. River Water Conservation Dist. v. 

United States, 424 U.S. 800, 817 (1976).  Where, as here, the complaint’s 

substantive allegations and demands for relief reveal that the claims are 

inherently and exclusively federal, treating Plaintiff ’s characterization of 

those claims as controlling would contravene this fundamental obliga-

tion. 

The Second Circuit similarly concluded in City of New York that 

“[a]rtful pleading cannot transform the [plaintiff ’s] complaint into any-

thing other than a suit over global greenhouse gas emissions.”  993 F.3d 

at 91.  Regardless of Plaintiff ’s attempt to conceal that reality, such 

claims, like those here, are “simply beyond the limits of state law” and 

“must be brought under federal common law.”  Id. at 92, 95.  Indeed, they 

are “federal claims.”  Id. at 95.  Because the “dispositive issues stated in 

the complaint require the application of federal common law,” the inter-

state-pollution claims like those at issue here “‘arise under’ federal 

law”—and, therefore, are removable.  Milwaukee I, 406 U.S. at 100. 
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As shown above, Plaintiff ’s claims for interstate or international 

pollution unquestionably implicate “uniquely federal interests.”  There-

fore, notwithstanding their artful pleading as state-law claims, Plaintiff ’s 

claims necessarily arise under federal law. 

Contrary decisions in climate-change cases in other courts have 

failed to grapple with these governing legal principles and the inherently 

federal nature of Plaintiff ’s claims.  In City of Oakland v. BP p.l.c., 969 

F.3d 895 (9th Cir. 2020), cert. denied, No. 20-1089 (U.S. June 14, 2021), 

for example, the Ninth Circuit analyzed the defendants’ invocation of fed-

eral common law exclusively under the exception to the well-pleaded 

complaint rule recognized in Grable & Sons Metal Products v. Darue En-

gineering & Manufacturing, 545 U.S. 308 (2005).  See Oakland, 969 F.3d 

at 906.  The court then concluded that, “[e]ven assuming that the [plain-

tiffs’] allegations could give rise to a cognizable claim for public nuisance 

under federal common law,” the state-law claims at issue did not satisfy 

the Grable test.  Id.  But this misunderstands the nature of the artful-

pleading rule where, as here, the Constitution divests States of the au-

thority to regulate certain interstate activities.  Where federal law is not 

exclusive, plaintiffs can avoid removal by pleading only state-law claims, 
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even if federal claims are available.  See Caterpillar Inc. v. Williams, 482 

U.S. 386, 392 (1987).  A plaintiff asserting claims in an area necessarily 

governed by federal law, however, cannot choose between state and fed-

eral law, because “our federal system does not permit the controversy to 

be resolved under state law.”  Texas Indus., 451 U.S. at 641.  The Ninth 

Circuit thus erred when it assumed without analysis that the plaintiffs 

could rely on state law in an area subject to federal common law.  See 969 

F.3d at 906.  By “exalt[ing] form over substance,” the Ninth Circuit 

missed the inherently federal nature of the plaintiffs’ claims.  Knowles, 

568 U.S. at 595. 

D. Federal Jurisdiction Does Not Depend On The Viabil-

ity Of Plaintiff ’s Inherently Federal Claims. 

Whether a claim arises under state or federal law for jurisdictional 

purposes turns on which law governs; it does not depend on whether the 

plaintiff has stated a viable claim under federal law.  As this Court has 

explained, under the Supreme Court’s two-step analytical approach set 

forth in Standard Oil, courts must:  (1) determine whether, for jurisdic-

tional purposes, the source of law is federal or state based on the nature 

of the issues at stake; and then (2) if federal law is the source, determine 

the substance of the federal law and decide whether the plaintiff has 
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stated a viable federal claim.  United States v. Swiss Am. Bank, Ltd., 191 

F.3d 30, 42–45 (1st Cir. 1999) (citing Standard Oil, 332 U.S. at 305).  

Whether this case was properly removed implicates only the first inquiry. 

In Swiss American, this Court articulated the Standard Oil two-

step framework, emphasizing the difference between the “source ques-

tion and the substance question.”  Swiss American involved civil asset-

forfeiture claims against foreign banks, which the plaintiffs argued were 

“garden-variety tort” and “breach of contract” claims.  The Court con-

cluded that those nominally state-law claims arose under federal law be-

cause “the ascertained federal interest necessitate[d] a federal source for 

the rule of decision.”  191 F.3d at 43, 45.  The Court explained that the 

“source question” asks whether “the source of the controlling law [should] 

be federal or state.”  Id. at 43.  The substance question, on the other hand, 

“which comes into play only if the source question is answered in favor of 

a federal solution,” asks whether the federal courts should “fashion a uni-

form federal rule” authorizing relief on the merits.  Id.  Whether a claim 

“arises under” federal law “turns on the resolution of the source ques-

tion.”  Id. at 44. 
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Only that first “source” question—asking which law applies—is rel-

evant to removal jurisdiction and, as such, it must be resolved by a fed-

eral court.  As the Supreme Court explained, this “choice-of-law task is a 

federal task for federal courts.”  Milwaukee II, 451 U.S. at 349.  And for 

the reasons set forth above, the answer to that choice-of-law question is 

clear:  for interstate and international pollution claims like Plaintiff ’s, 

the only available source of law is federal, which necessarily means that 

those claims “arise under” federal law for purposes of removal jurisdic-

tion.  The district court’s contrary ruling is reversible error. 

II. Plaintiff ’s Action Is Removable Because It Has A Connec-

tion With Defendants’ Activities On The Outer Continental 

Shelf. 

Plaintiff ’s claims are also removable because they necessarily arise 

from or are connected with Defendants’ extraction and production of oil 

and gas from the OCS.  In some years, in fact, nearly one-third of the oil 

produced domestically has come from federal leases on the OCS, making 

Plaintiff ’s claims inextricably connected to OCS production.  Moreover, 

Plaintiff ’s requested relief would threaten to impair operations on the 

OCS.  The district court therefore had OCSLA jurisdiction. 
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A. OCSLA Gives Federal Courts Jurisdiction Over Any 

Claim That Arises Out Of Or In Connection With An 

OCS Operation. 

OCSLA establishes federal jurisdiction over actions “arising out of, 

or in connection with … any operation conducted on the [OCS]” involving 

the “exploration, development, or production of the [OCS] minerals” or 

“subsoil and seabed.”  43 U.S.C. § 1349(b)(1) (emphasis added).  The 

breadth of this jurisdictional provision reflects OCSLA’s “expansive sub-

stantive reach.”  EP Operating Ltd. P’ship v. Placid Oil Co., 26 F.3d 563, 

569 (5th Cir. 1994).  Congress passed OCSLA “to establish federal own-

ership and control over the mineral wealth of the OCS and to provide for 

the development of those natural resources.”  Id. at 566 (citing Gulf Off-

shore Co. v. Mobil Oil Corp., 453 U.S. 473, 480 n.7 (1981)).  “[T]he efficient 

exploitation of the minerals of the OCS” was “a primary reason for 

OCSLA.”  Amoco Prod. Co. v. Sea Robin Pipeline Co., 844 F.2d 1202, 1210 

(5th Cir. 1988).  OCSLA declares “the policy of the United States” to be 

that the OCS “should be made available for expeditious and orderly de-

velopment.”  43 U.S.C. § 1332(3). 

To protect the substantial federal interests in the OCS leasing pro-

gram, Congress established original federal jurisdiction over “the entire 
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range of legal disputes that it knew would arise relating to resource de-

velopment on the Outer Continental Shelf.”  Laredo Offshore Construc-

tors, Inc. v. Hunt Oil Co., 754 F.2d 1223, 1228 (5th Cir. 1985).  The juris-

dictional grant is “straightforward and broad,” Petrobras Am., Inc. v. Vic-

inay Cadenas, S.A., 815 F.3d 211, 215 (5th Cir. 2016), and represents “a 

sweeping assertion of federal supremacy over the submerged lands,” The 

Taxpayer Citizens Grp. v. Cape Wind Assocs., LLC, 373 F.3d 183, 188 (1st 

Cir. 2004).  Accordingly, OCSLA’s phrase “arising out of, or in connection 

with” is “undeniably broad in scope.”  EP Operating, 26 F.3d at 569. 

Consistent with OCSLA’s plain language and Congress’s intent, 

courts repeatedly have found OCSLA jurisdiction even where an OCS op-

eration is only indirectly related to a plaintiff ’s alleged harms that occur 

downstream from the OCS operation.  For example, in United Offshore 

Co. v. Southern Deepwater Pipeline Co., 899 F.2d 405 (5th Cir. 1990), 

OCSLA conferred jurisdiction over a case that “involve[d] a contractual 

dispute over the control of an entity which operates a gas pipeline,” even 

though that “dispute is one step removed” from OCS operations.  Id. at 

407.  And the court in Superior Oil Co. v. Transco Energy Co., 616 F. 
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Supp. 98 (W.D. La. 1985), found OCSLA jurisdiction over a claim involv-

ing the breach of contracts for the sale of natural gas that was simply 

produced on the OCS.  Id. at 105–07. 

Similarly, courts have found OCSLA jurisdiction over disputes 

when an OCS operation accounted for only a portion of the plaintiff ’s al-

leged injury.  See Lopez v. McDermott, Inc., No. CV 17-8977, 2018 WL 

525851, at *3 (E.D. La. Jan. 24, 2018) (OCSLA jurisdiction where “it ap-

pear[ed] that at least part of the work that Plaintiff alleges caused his 

exposure to asbestos arose out of or in connection with the OCS opera-

tions” (emphases added)); Ronquille v. Aminoil Inc., No. 14-164, 2014 WL 

4387337, at *2 (E.D. La. Sept. 4, 2014) (OCSLA jurisdiction over asbestos 

damages claims at an onshore facility where “at least part of the work 

that Plaintiff allege[d] caused his exposure to asbestos arose out of or in 

connection with [the] OCS operations” (emphasis added)).  In short, 

OCSLA jurisdiction is sweeping in scope, encompassing all claims with a 

discernible connection to OCS operations. 
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B. Plaintiff ’s Own Complaint Alleges Its Injuries Are Con-

nected To Defendants’ OCS Operations. 

Here, both elements of OCSLA jurisdiction are satisfied:  (1) De-

fendants have engaged in “operation[s] conducted on the [OCS]” that en-

tail the “exploration” and “production” of “minerals,” and (2) Plaintiff ’s 

claims “aris[e] out of, or in connection with” those operations.  43 U.S.C. 

§ 1349(b)(1) (emphasis added); see EP Operating, 26 F.3d at 569. 

1. Defendants Have Long Engaged In Extensive OCS 

Operations. 

It is uncontested that Defendants have long engaged in extensive 

“exploration, development, or production” on the OCS.  See generally Ap-

pellee’s Resp. Br. 42–44.  Indeed, Plaintiff alleges that one Defendant be-

gan a new exploration project on the OCS as recently as 2017.  JA.34 

¶23(b). 

The OCS reserves comprise a massive proportion of the Nation’s oil 

and gas, and have accounted for as much as 30% of annual domestic oil 

production.3  Under OCSLA, the U.S. Department of the Interior (“DOI”) 

                                           

 3 See Cong. Research Serv., R42432, U.S. Crude Oil and Natural Gas 

Production in Federal and Nonfederal Areas 3, 5 (updated Oct. 23, 

2018), https://bit.ly/3eMqdyA. 
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oversees an extensive federal leasing program to develop the oil and gas 

resources of the federal OCS, 43 U.S.C. § 1334 et seq., “administer[ing] 

more than 5,000 active oil and gas leases on nearly 27 million OCS 

acres.”4  In 2019, OCS leases supplied more than 690 million barrels of 

oil, a figure that rose substantially in each of the preceding six years.5 

Defendants (or their predecessors, subsidiaries, or affiliates) oper-

ate a large share of the OCS oil and gas leases.6  According to DOI-pub-

lished data for the period 1947 to 1995, sixteen of the twenty largest—

including the five largest—OCS operators in the Gulf of Mexico, meas-

ured by oil volume, are a Defendant (or predecessor of a Defendant) or 

                                           

 4 Statement of Abigail Ross Hopper, Director, Bureau of Ocean En-

ergy Management, Before the House Committee on Natural Resources 

(Mar. 2, 2016), https://bit.ly/3t7K8wU. 

 5 Bureau of Safety and Environmental Enforcement, Outer Continen-

tal Shelf Oil and Gas Production (Oct. 6, 2020), https://on.doi.gov/ 

2S9xfFO. 

 6 The complaint improperly conflates the activities of Defendants 

with the activities of their separately organized predecessors, subsid-

iaries, and affiliates.  Although Defendants reject Plaintiff ’s erroneous 

attempt to attribute the actions of predecessors, subsidiaries, and af-

filiates to the named Defendants, for purposes of this appeal Defend-

ants describe the conduct of certain predecessors, subsidiaries, and af-

filiates of certain Defendants to show that Plaintiff ’s complaint, as 

pleaded, was properly removed to federal court. 
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one of their subsidiaries.7  Since 1996 to the present, the five largest OCS 

operators annually have included at least three entities among the De-

fendants here (or a predecessor) or one of their subsidiaries.8  Indeed, De-

fendants (and their subsidiaries or affiliates) presently hold, in whole or 

in part, approximately 22.1% of all OCS leases.9 

Accordingly, the first prong of OCSLA jurisdiction is easily satis-

fied. 

2. Plaintiff Itself Alleges That A Substantial Portion 

Of Its Harms Arose From Or In Connection With 

Defendants’ OCS Activities. 

Plaintiff ’s claims “aris[e] out of ” or have a “connection with” De-

fendants’ operations on the OCS, phrases that courts have interpreted as 

“undeniably broad in scope.”  EP Operating, 26 F.3d at 569.  The district 

court erroneously concluded that, although Defendants showed that their 

alleged OCS operations may have “contributed to the State’s injuries,” 

                                           

 7 U.S. Dep’t of Interior, Bureau of Ocean Energy Mgmt., Ranking Op-

erator by Oil, 

https://www.data.boem.gov/Main/HtmlPage.aspx?page=rankOil. 

 8 Id. 

 9 See Bureau of Ocean Energy Management, Lease Owner Infor-

mation, https://bit.ly/3vBvkbp. 
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jurisdiction was lacking because Defendants had “not shown that these 

injuries would not have occurred but for these operations.”  JA.434. 

The district court reached the wrong conclusion because it incor-

rectly applied a but-for causation standard.  But-for causation may be 

relevant to the “arising out of ” prong, but is not required to satisfy 

OCSLA’s broad “in connection with” standard.  As the Supreme Court 

recently concluded in analyzing a similar formulation in the personal-

jurisdiction context, the “requirement of a ‘connection’ between a plain-

tiff ’s suit and a defendant’s activities” does not necessarily require but-

for “causation.”  Ford Motor Co. v. Montana Eighth Jud. Dist. Ct., 141 S. 

Ct. 1017, 1026 (2021) (declining to require “a strict causal relationship 

between the defendant’s in-state activity and the litigation” for specific 

jurisdiction).  Defendants’ extensive OCS operations thus readily satisfy 

this expansive statutory standard. 

Indeed, according to Plaintiff ’s complaint, a substantial part of its 

claims “arises out of, or in connection with,” Defendants’ “operation[s] 

conducted on the” OCS.  In re Deepwater Horizon, 745 F.3d 157, 163 (5th 

Cir. 2014).  See JA.24, 29 ¶¶3, 19 (challenging all of Defendants’ “extrac-
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tion ... of coal, oil, and natural gas” activities); JA.110 ¶¶179–80 (discuss-

ing arctic offshore drilling equipment and patents).  Plaintiff ’s causal the-

ory is that Defendants’ increased production and sale of oil and gas led to 

increases in greenhouse-gas emissions, which caused changes to the cli-

mate, and thereby caused Plaintiff ’s alleged injuries.  And because 

“greenhouse gas molecules do not bear markers that permit tracing them 

to their source,” JA.142 ¶235, all of the alleged damage—and, corre-

spondingly, all of the requested relief—necessarily ties back to all global 

production, including Defendants’ substantial activities on the OCS.  De-

fendants’ production on the OCS is therefore connected to Plaintiff ’s 

claims and alleged injuries. 

In any event, Defendants’ substantial OCS operations satisfy even 

the “but-for” standard applied by the district court.  See JA.434 (citing In 

re Deepwater Horizon, 745 F.3d at 163); see also Bostock v. Clayton Cnty., 

140 S. Ct. 1731, 1739 (2020) (describing “but-for causation” as a “sweep-

ing standard”).  Plaintiff ’s theory of harm stems from “global warming” 

and its attendant “social and economic impacts.”  JA.26 ¶8, 28 ¶18.  

Plaintiff contends that pollution from the production and use of Defend-
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ants’ fossil-fuel products “plays a direct and substantial role in the un-

precedented rise in emissions of greenhouse gas pollution,” which “is the 

main driver of ” the climate change that Plaintiff alleges caused its inju-

ries.  JA.24 ¶2.  In fact, Plaintiff asserts that its injuries are caused by 

“the normal use of [Defendants’] fossil fuel products.”  JA.92 ¶147 (em-

phasis added). 

Plaintiff ’s claims, therefore, encompass all of Defendants’ “explora-

tion, development, extraction, manufacturing, … and marketing” of fos-

sil-fuel products.  JA.36 ¶24(a).  By alleging that Defendants are respon-

sible for the “massive increase in the extraction and consumption” of fos-

sil fuels that led to Plaintiff ’s alleged injuries, JA.23 ¶1, Plaintiff ’s com-

plaint thus puts Defendants’ OCS activities—from extraction to end us-

age by consumers—squarely at issue.  To be sure, Plaintiff  also alleges 

“a long-term course of conduct to mispresent, omit, and conceal the dan-

gers of Defendants’ fossil fuel products.”  JA.46 ¶32.  But Plaintiff con-

tends that the purpose of that alleged conduct was to “accelerate [Defend-

ants’] business practice of exploiting fossil fuel reserves,” JA.95 ¶152, in-

cluding reserves on the OCS.  Plaintiff ’s own allegations thus demon-

strate that a but-for element of the full extent of claimed injuries is the 
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greenhouse-gas emissions resulting from the production, sale, and con-

sumption of Defendants’ petroleum products.  See, e.g., JA.136 ¶224 (“De-

fendants’ conduct … is therefore an actual, substantial, and proximate 

cause of Rhode Island’s climate change-related injuries.”). 

Defendants’ extraction and production activities that Plaintiff al-

leges caused it harm necessarily include Defendants’ OCS operations, 

where substantial oil production occurs and has occurred for decades.  See 

supra note 3.  In fact, Plaintiff alleges that emissions have risen due to 

increased OCS extraction technologies.  See, e.g., JA.110 ¶¶179–82 (dis-

cussing Arctic offshore drilling equipment and patents potentially rele-

vant to conduct near Alaskan OCS). 

The panel’s previous holding that there was an insufficient “nexus” 

between the actions for which Plaintiff seeks relief and Defendants’ ac-

tions “at the behest of a federal officer,” 979 F.3d at 59, addresses a dif-

ferent issue and does not dictate otherwise.  Federal jurisdiction under 

OCSLA is based on a suit’s connection with the OCS.  Unlike jurisdiction 

premised on 28 U.S.C. § 1442(a)(1), the involvement of a federal officer 

under 43 U.S.C. § 1349(b)(1) is irrelevant. 
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In sum, production of oil and gas—a significant portion of which 

occurred on the OCS—is a direct and necessary link in the alleged causal 

chain upon which Plaintiff ’s claims depend, so this suit unquestionably 

has a “connection with” OCS operations. 

C. The District Court Had OCSLA Jurisdiction For The 

Additional Reason That The Relief Plaintiff Seeks 

Threatens To Impair OCS Production Activities. 

OCSLA jurisdiction is also proper here for the additional and inde-

pendent reason that the relief Plaintiff seeks would significantly affect 

the continued scope and viability of Defendants’ OCS operations and the 

federal OCS leasing program as a whole—a point that the district court 

failed to address.  See generally JA.433–34. 

Courts find OCSLA jurisdiction satisfied if resolution of the dispute 

simply could affect the efficient exploitation of minerals from the OCS.  

“[A]ny dispute that alters the progress of production activities on the OCS 

and thus threatens to impair the total recovery of the federally-owned 

minerals was intended by Congress to come within the jurisdictional 

grant of section 1349.”  EP Operating, 26 F.3d at 570 (emphases added).  

Indeed, this federal “interest is implicated whether a given controversy 

threatens that total recovery either immediately or in the long-term.”  Id. 

Case: 19-1818     Document: 00117768795     Page: 36      Date Filed: 07/28/2021      Entry ID: 6436847



 

30 

 

at 570 n.15 (emphasis added); see also United Offshore, 899 F.2d at 407 

(finding OCSLA jurisdiction where “resolution of the dispute would affect 

the exploitation of minerals on the [OCS]”). 

As is true of the numerous similar climate-change cases around the 

country, Plaintiff here seeks potentially billions of dollars in damages 

and disgorged profits, as well as an order of “abatement.”  See JA.162.  

Such relief would inevitably deter Defendants and others from produc-

tion on the OCS.  Cf. Cipollone v. Liggett Grp., Inc., 505 U.S. 504, 521 

(1992) (“[R]egulation can be as effectively exerted through an award of 

damages as through some form of preventive relief.”). 

Indeed, as the Second Circuit has recognized, “[i]f the [Defendants] 

want to avoid all liability” under Plaintiff ’s theory of the case, “their only 

solution would be to cease global production altogether,” including on the 

OCS.  City of New York, 993 F.3d at 93.  Plaintiff ’s desired relief would 

thus substantially interfere with OCSLA’s goal of obtaining the largest 

“total recovery of the federally-owned minerals” underlying the OCS.  

Amoco Prod. Co., 844 F.2d at 1210.  Accordingly, this action falls squarely 

within the “legal disputes … relating to resource development on the 
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[OCS]” that Congress intended federal courts to hear.  Laredo Offshore 

Constructors, 754 F.2d at 1228. 

CONCLUSION 

For the foregoing reasons, the Court should reverse the district 

court’s remand order. 

Case: 19-1818     Document: 00117768795     Page: 38      Date Filed: 07/28/2021      Entry ID: 6436847



 

32 

 

Dated:  July 28, 2021 Respectfully submitted, 

By: /s/ Theodore J. Boutrous, Jr.   

Theodore J. Boutrous, Jr. 

GIBSON, DUNN & CRUTCHER LLP 

333 South Grand Avenue 

Los Angeles, CA 90071-3197 

Telephone: (213) 229-7000 

Facsimile: (213) 229-7520 

E-mail: tboutrous@gibsondunn.com 

 

Thomas G. Hungar 

GIBSON, DUNN & CRUTCHER LLP 

1050 Connecticut Avenue, N.W. 

Washington, D.C. 20036-5306 

Telephone: (202) 955-8500 

E-mail: thungar@gibsondunn.com 

 

Anne Champion 

GIBSON, DUNN & CRUTCHER LLP 

200 Park Avenue 

New York, NY 10166-0193 

Telephone: (212) 351-4000 

Facsimile: (212) 351-5281 

E-mail: achampion@gibsondunn.com 

 

Gerald J. Petros 

Robin L. Main 

Ryan M. Gainor 

HINCKLEY, ALLEN & SNYDER LLP 

100 Westminster Street, Suite 1500 

Providence, RI 02903 

Telephone: (401) 274-2000 

Facsimile: (401) 277-9600 

E-mail: gpetros@hinckleyallen.com 

E-mail: rmain@hinckleyallen.com 

E-mail: rgainor@hinckleyallen.com 

 

Neal S. Manne 

SUSMAN GODFREY LLP 

1000 Louisiana, Suite 5100 

Houston, TX 77002 

Telephone: (713) 651-9366 

Case: 19-1818     Document: 00117768795     Page: 39      Date Filed: 07/28/2021      Entry ID: 6436847



 

33 

 

Facsimile: (713) 654-6666 

E-mail: nmanne@susmangodfrey.com 

 

Attorneys for Defendants-Appellants 

CHEVRON CORPORATION and 

CHEVRON U.S.A., INC. 

  

Case: 19-1818     Document: 00117768795     Page: 40      Date Filed: 07/28/2021      Entry ID: 6436847



 

34 

 

By: /s/ John A. Tarantino 

John A. Tarantino 

Patricia K. Rocha 

Nicole J. Benjamin 

ADLER POLLOCK & SHEEHAN P.C. 

One Citizens Plaza, 8th Floor 

Providence, RI 02903 

Telephone: (401) 427-6262 

Facsimile: (401) 351-4607 

E-mail: jtarantino@apslaw.com 

E-mail: procha@apslaw.com 

E-mail: nbenjamin@apslaw.com 

 

Nancy G. Milburn 

ARNOLD & PORTER KAYE  

   SCHOLER LLP 

250 West 55th Street 

New York, NY 10019-9710 

Telephone: (212) 836-8000 

Facsimile: (212) 836-8689 

E-mail: nancy.milburn@arnoldporter.com 

 

Matthew T. Heartney 

ARNOLD & PORTER KAYE  

   SCHOLER LLP 

777 South Figueroa Street, 44th Floor 

Los Angeles, California 90017-5844 

Telephone: (213) 243-4000 

Facsimile: (213) 243-4199 

E-mail: matthew.heartney@ar-

noldporter.com 

 

Jonathan W. Hughes 

ARNOLD & PORTER KAYE SCHOLER 

LLP 

Three Embarcadero Center,  

10th Floor 

San Francisco, California  94111-4024 

Telephone: (415) 471-3100 

Facsimile: (415) 471-3400 

E-mail:  jona-than.hughes@ar-

noldporter.com 

 

By: /s/ Matthew T. Oliverio    

Matthew T. Oliverio, Esquire 

OLIVERIO & MARCACCIO LLP 

30 Romano Vineyard Way, Suite 109 

North Kingstown, RI 02852 

Telephone: (401) 861-2900 

Facsimile: (401) 861-2922 

E-mail: mto@om-rilaw.com 

Theodore V. Wells, Jr. 

Daniel J. Toal 

Jaren Janghorbani 

PAUL, WEISS, RIFKIND,  

  WHARTON, GARRISON LLP 

1285 Avenue of the Americas 

New York, NY 10019-6064 

Telephone: (212) 373-3089 

Facsimile: (212) 492-0089 

E-mail: twells@paulweiss.com 

E-mail: dtoal@paulweiss.com 

E-mail: jjanghorbani@paulweiss.com 

 

Kannon Shanmugam 

PAUL, WEISS, RIFKIND,  

  WHARTON, GARRISON LLP 

2001 K Street, NW 

Washington, DC 20006-1047 

Telephone: (202) 223-7325 

Facsimile: (202) 224-7397 

E-mail: kshanmugam@paulweiss.com 

 

Attorneys for Defendants-Appellants 

EXXON MOBIL CORPORATION 

Case: 19-1818     Document: 00117768795     Page: 41      Date Filed: 07/28/2021      Entry ID: 6436847



 

35 

 

Attorneys for Defendants-Appellants BP 

PRODUCTS NORTH AMERICA INC., BP 

P.L.C., and BP AMERICA INC. 

Case: 19-1818     Document: 00117768795     Page: 42      Date Filed: 07/28/2021      Entry ID: 6436847



 

36 

 

By:  /s/ Jeffrey S. Brenner                   

Jeffrey S. Brenner 

NIXON PEABODY LLP 

One Citizens Plaza, Suite 500  

Providence, RI 02903 

Telephone: (401) 454-1042 

Facsimile: (866) 947-0883 

E-mail: jbrenner@nixonpeabody.com 

 

David C. Frederick 

Grace W. Knofczynski 

KELLOGG, HANSEN, TODD,  

   FIGEL & FREDERICK, P.L.L.C. 

1615 M Street, N.W., Suite 400 

Washington, D.C. 20036 

Telephone: (202) 326-7900 

Facsimile: (202) 326-7999 

E-mail: dfrederick@kellogghansen.com 

E-mail: gknofczynski@kellogghansen.com 

 

Attorneys for Defendants-Appellants 

ROYAL DUTCH SHELL PLC and SHELL 

OIL PRODUCTS COMPANY LLC 

By: /s/ Stephen J. MacGillivray 

John E. Bulman, Esq. 

Stephen J. MacGillivray, Esq. 

PIERCE ATWOOD LLP 

One Financial Plaza, 26th Floor 

Providence, RI 02903-0000 

Telephone: 401-588-5113 

Facsimile: 401-588-5166 

E-mail: jbulman@pierceatwood.com 

E-mail: smacgillivray@pierceat-

wood.com 

 

Nathan P. Eimer, Esq.   

Pamela R. Hanebutt, Esq. 

Lisa S. Meyer, Esq.  

Raphael Janove, Esq.   

EIMER STAHL LLP 

224 South Michigan Avenue, Ste. 1100 

Chicago, IL 60604 

Telephone: (312) 660-7600 

Facsimile: (312) 692-1718 

E-mail: neimer@EimerStahl.com 

E-mail: phanebutt@EimerStahl.com 

E-mail: lmeyer@Eimerstahl.com 

E-mail: rjanove@Eimerstahl.com 

 

Ryan J. Walsh 

EIMER STAHL LLP  

10 East Doty Street, Suite 800  

Madison, WI 53703  

Telephone: (608) 441-5798  

Facsimile: (312) 692-1718  

E-mail: rwalsh@EimerStahl.com 

 

Attorneys for Defendant-Appellant 

CITGO PETROLEUM CORPORATION 

Case: 19-1818     Document: 00117768795     Page: 43      Date Filed: 07/28/2021      Entry ID: 6436847



 

37 

 

By: /s/  Michael J. Colucci 

Michael J. Colucci, Esq. 

OLENN & PENZA, LLP 

530 Greenwich Avenue 

Warwick, RI 02886 

Telephone: (401) 737-3700 

Facsimile: (401) 737-5499 

E-mail: mjc@olenn-penza.com 

 

Sean C. Grimsley 

Jameson R. Jones 

Daniel R. Brody 

BARTLIT BECK LLP 

1801 Wewatta Street, Suite 1200 

Denver, CO  80202 

Telephone:  (303) 592-3123 

Facsimile:  (303) 592-3140 

E-mail: sean.grimsley@bartlit-beck.com 

E-mail: jameson.jones@bartlit-beck.com 

E-mail: dan.brody@bartlit-beck.com 

Attorneys for Defendants-Appellants 

CONOCOPHILLIPS and CONOCOPHIL-

LIPS COMPANY 

By: /s/  Robert G. Flanders, Jr. 

Robert G. Flanders, Jr. 

Timothy K. Baldwin 

WHELAN, CORRENTE & FLANDERS, 

LLP 

100 Westminster Street, Suite 710 

Providence, RI 02903 

Telephone: (401) 270-4500 

Facsimile: (401) 270-3760 

E-mail: rflanders@whelancorrente.com 

E-mail: tbaldwin@whelancorrente.com 

 

Attorneys for Defendant-Appellant 

PHILLIPS 66 

 

Steven M. Bauer    

Margaret A. Tough    

LATHAM & WATKINS LLP 

505 Montgomery Street, Suite 2000 

San Francisco, CA 94111-6538 

Telephone:  (415) 391-0600 

Facsimile:  (415) 395-8095 

E-mail: steven.bauer@lw.com 

E-mail: margaret.tough@lw.com 

 

Attorneys for Defendants-Appellants 

PHILLIPS 66, CONOCOPHILLIPS and 

CONOCOPHILLIPS COMPANY 

Case: 19-1818     Document: 00117768795     Page: 44      Date Filed: 07/28/2021      Entry ID: 6436847



 

38 

 

By: /s/ Jeffrey B. Pine 

Shannon S. Broome 

HUNTON ANDREWS KURTH LLP 

50 California Street 

San Francisco, CA 94111 

Telephone: (415) 975-3718 

Facsimile: (415) 975-3701 

E-mail: SBroome@HuntonAK.com 

 

Shawn Patrick Regan 

HUNTON ANDREWS KURTH LLP 

200 Park Avenue 

New York, NY 10166 

Telephone: (212) 309-1046 

Facsimile: (212) 309-1100 

E-mail:   SRegan@HuntonAK.com 

 

Ann Marie Mortimer    

HUNTON ANDREWS KURTH LLP 

550 South Hope Street, Suite 2000 

Los Angeles, CA 90071 

Telephone: (213) 532-2103 

Facsimile: (213) 312-4752 

E-mail: AMortimer@HuntonAK.com 

 

Jeffrey B. Pine 

Patrick C. Lynch 

LYNCH & PINE 

One Park Row, 5th Floor 

Providence, RI 02903 

Telephone: (401) 274-3306 

Facsimile: (401) 274-3326 

E-mail: JPine@lynchpine.com 

E-mail: Plynch@lynchpine.com 

 

Attorneys for Defendants-Appellants MAR-

ATHON PETROLEUM CORPORATION; 

MARATHON PETROLEUM COMPANY 

LP, and SPEEDWAY, LLC 

By: /s/ Jason C. Preciphs  

Jason C. Preciphs 

ROBERTS, CARROLL, FELDSTEIN & 

PEIRCE, INC. 

10 Weybosset Street, Suite 800 

Providence, RI 02903-2808 

Telephone: (401) 521-7000 

Facsimile: (401) 521-1328 

Email: jpreciphs@rcfp.com 

  

J. Scott Janoe 

BAKER BOTTS LLP 

910 Louisiana Street 

Houston, Texas 77002-4995  

Telephone: (713) 229-1553  

Facsimile: (713) 229-7953  

Email: scott.janoe@bakerbotts.com 

  

Megan Berge 

BAKER BOTTS LLP 

700 K Street, N.W. 

Washington, D.C. 20001-5692 

Telephone: (202) 639-1308  

Facsimile: (202) 639-1171  

Email: megan.berge@bakerbotts.com  

  

Attorneys for Defendant-Appellant 

HESS CORP.  

 

Case: 19-1818     Document: 00117768795     Page: 45      Date Filed: 07/28/2021      Entry ID: 6436847



 

39 

 

By: /s/ Lauren Motola-Davis 

Lauren Motola-Davis 

Samuel A. Kennedy-Smith 

LEWIS BRISBOIS BISGAARD & SMITH 

LLP 

1 Turks Head Place, Suite 400 

Providence, RI 02903 

Telephone: 401-406-3313 

Facsimile: 401-406-3312 

Email: lauren.motoladavis@lewisbris-

bois.com 

Email: samuel.kennedysmith@ 

lewisbrisbois.com 

Attorneys for Defendant LUKOIL PAN 

AMERICAS, LLC 

By: /s/ Jeffrey S. Brenner 

Jeffrey S. Brenner 

NIXON PEABODY LLP 

One Citizens Plaza, Suite 500  

Providence, RI  02903 

Telephone: (401) 454-1042 

Facsimile: (866) 947-0883 

E-mail: jbrenner@nixonpeabody.com 

 

Tracie J. Renfroe 

Oliver Peter Thoma 

KING & SPALDING LLP 

1100 Louisiana Street, Suite 4100 

Houston, TX 77002 

Telephone: (713) 751-3200 

Facsimile: (713) 751-3290 

E-mail: trenfroe@kslaw.com 

E-mail: othoma@kslaw.com 

 

Attorneys for Defendant MOTIVA 

ENTERPRISES, LLC 

Case: 19-1818     Document: 00117768795     Page: 46      Date Filed: 07/28/2021      Entry ID: 6436847



 

40 

 

By: /s/  Stephen M. Prignano 

Stephen M. Prignano 

MCINTYRE TATE LLP 

50 Park Row West, Suite 109 

Providence, RI 02903 

Telephone: (401) 351-7700 

Facsimile: (401) 331-6095 

E-mail: SPrignano@McIntyreTate.com 

 

James Stengel (pro hac vice) 

ORRICK, HERRINGTON & SUTCLIFFE, 

LLP 

51 West 52nd Street 

New York, NY 10019-6142 

Telephone: (212) 506-5000 

Facsimile: (212) 506-5151 

E-mail: jstengel@orrick.com 

 

Robert Reznick (pro hac vice) 

ORRICK, HERRINGTON & SUTCLIFFE, 

LLP 

1152 15th Street NW 

Washington, DC 20005 

Telephone: (202) 339-8400 

Facsimile: (202) 339-8500 

E-mail: rreznick@orrick.com 

 

Attorneys for Defendants-Appellants MAR-

ATHON OIL CORPORATION and MARA-

THON OIL COMPANY 

 

 

Case: 19-1818     Document: 00117768795     Page: 47      Date Filed: 07/28/2021      Entry ID: 6436847



 

41 

CERTIFICATE OF COMPLIANCE 

Pursuant to Federal Rule of Appellate Procedure 32(g)(1), the un-

dersigned certifies that this brief complies with the applicable typeface, 

type-style, and type-volume limitations.  This brief was prepared using a 

proportionally spaced type (New Century Schoolbook, 14 point).  Exclu-

sive of the portions exempted by Federal Rule of Appellate Procedure 

32(f), this brief contains 5,921 words.  This certificate was prepared in 

reliance on the word-count function of the word-processing system used 

to prepare this brief. 

 

Dated: July 28, 2021 /s/ Theodore J. Boutrous Jr. 

Theodore J. Boutrous, Jr. 

 

 

GIBSON, DUNN &  

CRUTCHER LLP 

 

Attorneys for Defendants-Appel-

lants Chevron Corp. and  

Chevron U.S.A., Inc. 

 

  

Case: 19-1818     Document: 00117768795     Page: 48      Date Filed: 07/28/2021      Entry ID: 6436847



 

42 

CERTIFICATE OF SERVICE 

I hereby certify that on July 28, 2021, I electronically filed the fore-

going with the Clerk of the Court for the United States Court of Appeals 

for the First Circuit by using the appellate CM/ECF system. 

All participants in the case are registered CM/ECF users and will 

be served by the appellate CM/ECF system. 

 

Dated: July 28, 2021 /s/ Theodore J. Boutrous, Jr.   

Theodore J. Boutrous, Jr. 

 

GIBSON, DUNN & 

CRUTCHER LLP 

 

Attorneys for Defendants-Ap-

pellants Chevron Corp. and 

Chevron U.S.A., Inc. 

Case: 19-1818     Document: 00117768795     Page: 49      Date Filed: 07/28/2021      Entry ID: 6436847


