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UNITED STATES DEPARTMENT OF THE
INTERIOR et al.

Federal Defendants.

Federal Defendants and Plaintiffs in these consolidated actions hereby move
for a six-month stay of all proceedings. The motion is based on the following
grounds:

1. The current scheduling order for these cases is at ECF No. 209 in the
lead case’s docket. That Order establishes a schedule for briefing the Parties’
cross-motions for summary judgment. The next deadline under that schedule is for
Federal Defendants’ Cross-Motion for Summary Judgment and Opposition Brief,
due July 13, 2021. In addition, Defendant-Intervenors filed a motion to dismiss on
July 6, 2021 (ECF Nos. 210, 211; corrected and filed separately in the consolidated
case on July 7, 2021 (ECF No. 212; ECF Nos. 186, 187 (Case No. 4:17-cv-00042-
BMM))), and responses to that motion are due July 27, by operation of D. Mont.
L.R. 7.1(d)(1)(B)(i). Federal Defendants and Plaintiffs seek a stay of all
proceedings, including the deadlines pertaining to each of these pending motions.

2. Federal Defendants previously moved to stay proceedings for 90 days
following the Department of the Interior’s revocation of Secretarial Order 3348

(the “Zinke Order”). Plaintiffs opposed the motion and this Court denied it. See
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ECF No. 206.

3. Following additional conferral, Federal Defendants and Plaintiffs in
both actions have agreed that a six-month stay of proceedings would facilitate the
orderly course of justice without prejudicing Plaintiffs’ interests, due to progress
Federal Defendants have made in reviewing the federal coal leasing program and
the significant amount of advance notice Federal Defendants have agreed to give
plaintiffs of any impending decision to approve a coal lease sale or coal lease
modification.

4. Secretary Debra Haaland issued Secretarial Order 3398 (the “Haaland
Oder”) on April 16, 2021. Among other things, the Haaland Order revoked the
Zinke Order and directed “[t]he Department [to] review and revise as necessary all
policies and instructions that implemented the . . . revoked SOs . . ..” That review
process is ongoing.

5. Interior has inherent authority to reconsider and to revise, replace, or
repeal the Zinke Order, and to revisit the policies articulated therein. See FCC v.
Fox Television Stations, Inc., 556 U.S. 502, 515 (2009) (discussing agency’s
inherent ability to change position). The Federal Defendants believe that where, as
here, an agency has already begun the process of reconsidering its own action by
revoking it and taking concrete steps to develop replacement policy, proceeding

with litigation risks wasting both the parties’ and the court’s resources.
3
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6. It is the Federal Defendants’ position that continuing to litigate these
cases would interfere with Interior’s ongoing administrative process by forcing it
to redirect resources from its reconsideration process to litigation and to structure
its administrative process around pending litigation, rather than the agency’s
priorities and expertise. See Thompson v. U.S. Dep't of Labor, 885 F.2d 551, 558
(9th Cir. 1989) (“The Supreme Court has warned courts not to intrude on
administrative functions.”).

7. Plaintiffs agree that a stay is warranted at this time given the Federal
Defendants’ progress toward developing a replacement for the challenged coal-
leasing policy. However, Plaintiffs reserve their right to seek an end to the
abeyance or to oppose any request to extend the abeyance in the event additional
progress is significantly delayed.

8. Federal Defendants and Plaintiffs agree that a six-month stay would
not prejudice Plaintiffs’ interests. Federal Defendants have committed to notify
Plaintiffs well in advance in the event BLM intends to issue a decision, supported
by a National Environmental Policy Act analysis, authorizing a coal lease sale or
coal lease modification. Following any such notice, Federal Defendants would
agree not to oppose any request by Plaintiffs to end the stay, and Federal
Defendants would further agree to file their summary judgment response brief no

later than 14 days after the stay is lifted (unless otherwise ordered by the court or
4
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agreed to by the Plaintiffs and Federal Defendants).

9. Counsel for Federal Defendants and the Plaintiffs have conferred with

counsel for Intervenor-Defendants in these consolidated cases. Intervenor-

Defendants National Mining Association, the State of Wyoming, and the State of

Montana have indicated that they take no position on this motion.

10. A proposed order accompanies this motion.

Respectfully submitted this 12th day of July, 2021.

/s/ Jenny K. Harbine (wW/ permission)
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Attorneys for Plaintiff State of New Mexico

Letitia James

Attorney General of New York
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New York Attorney General’s Office
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andrew.frank@ag.ny.gov

Attorneys for Plaintiff State of New York
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Assistant Attorney General
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing is being filed with the Clerk of the Court using the
CM/ECF system, thereby serving it on all parties of record.

/s/ Joseph H. Kim
Joseph H. Kim
Counsel for Defendants




