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1 through 25, inclusive,
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JUDGE PATRICK BRODERICK
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CEQA Action
Action Filed: December 17, 2019

TO THE CLERK OF THE ABOVE-ENTITLED COURT AND TO ALL PARTIES IN THE

ABOVE-ENTITLED ACTION AND TO THEIR ATTORNEYS OF RECORD HEREIN:

NOTICE IS HEREBY GIVEN that Petitioner and Plaintiff WILLIAM P.

GALLAHER appeal to the Court of Appeal of the State of California, First Appellate District,

from the Ruling on Petition for Writ of Mandate and Complaint For Declaratory and Injunctive

Relief filed on April 22, 2021 attached hereto as Exhibit “1” as well as the subsequent Judgment
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JUDGE OF THE SUPERIOR COURT é ' \
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3035 Cleveland Avenue 5 n
Santa Rosa, CA 95403 ep KB
(707) 521-6729

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SONOMA
WILLIAM P. GALLAHER, , Case No. SCV-265711

Petitioner and Plaintiff,
RULING ON PETITION FOR WRIT OF

V. MANDATE AND COMPLAINT FOR
DECLARATORY AND INJUNCTIVE
CITY OF SANTA ROSA, et al,, RELIEF

Respondents and Defendants.

The Petition for Writ of Mandate and Complaint for Declaratory and Injunctive
Relief filed December 17, 2019, came on regularly for hearing on January 27, 2021,
before the Honorable Patrick M. Broderick, Judge, presiding. Counsel Matthew C.
Henderson was present on behalf of Petitioner and Plaintiff William P. Gallaher.
Counsel Kevin D. Siegel was present on behalf of Respondents and Defendants City of
Santa Rosa and City Council of the City of Santa Rosa. Also present observing on
behalf of Respondents and Defendants were counsel Stephen E. Velyvis and Ashle T.
Crocker.

Upon consideration by the Court of the papers and evidence filed in support of
and in opposition to the Petition, and having heard and considered the oral argument of
counsel, the Court renders the following decision:

~ Petition for Writ of Mandate and Complaint for Declaratory and Injunctive

Relief DENIED as explained herein.
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Facts

Petitioner seeks a writ of mandate directing Respondents to set aside their
approval of Ordinance No. ORD-2019-019 Entitled: Ordinance of the Council of the City
of Santa Rosa Adopting by Reference, With Local Amendments, the 2019 California
Energy Code Including All-Electric, Low-Rise Residential Reach Code (“the Reach
Code” or “the Project”) adopted November 19, 2019.

In his first cause of action, Petitioner contends that Respondents improperly
adopted the Reach Code without conducting required review under the California
Environmental Quality Act (‘CEQA"). He asserts that Respondents improperly found
the adoption of the Reach Code to fall within three exemptions from CEQA when in fact
substantial evidence shows that the Reach Code may cause reasonably foreseeable,
potentially significant physical changes in the environment so Respondents were
required to prepare an environmental impact report ("EIR”) under CEQA. He also
argues that the unusual circumstances exception and the cumulative impacts exception
to the exemptions apply.

In the second cause of action, Petitioner contends that the adoption of the Reach
Code violated requirements for adopting reach codes because Respondents failed to
prepare the requisite CEQA document and failed to do a required cost-effectiveness
analysis.

Adoption of The Reach Code

Prior to the Respondent City of Santa Rosa (‘the City”) adopting the Reach
Code, the State of California (“the State”) updated its Building Standards Code with a
2019 Energy Code (“the Energy Code™) which requires low-rise residential construction
to include solar photovoltqic (“PV") and battery storage systems. 2 Administrative
Record (“AR") 22, 28, 32, 34; 6 AR 61; 7 AR 72 23 AR 305; 56 AR 1148. The State
published a Negative Declaration (“the State ND”) for the Energy Code finding that it will
not cause any significant impacts and fchat it will provide environmental benefits through

reduction of energy consumption from providers. 2 AR 3 et seq.; 3 AR 49 et seq.;
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particularly 2 AR 28-29, 32, 34, 49-59. It also commissioned a Cost-Effectiveness
Study (“the Cost Study”). 24 AR 309 et seq.

Respondent City began exploring adoption of an all-electric Reach Code in early
2019 and on June 11, 2019 its Climate Action Subcommittee ("CAS”) considered 3
options, directing staff to develop an all-electric Reach Code, partnering with several
other local agencies regulating climate protection and energy uses. 7 AR 74-75.

The City made public-outreach efforts and received comments from the public,
organizations, and industry groups. See, e.g., 14 AR 157, 18 AR 186 et seq., 32 AR
609 et seq., 43 AR 596.

Staff presented the proposed Reach Code requiring new low-rise residential
construction to provide a permanent electricity supply for space heating, water heating,
cooking and clothes drying, with no plumbing for natural gas. 1 AR 134, 138/ 12 AR
139-141. Prior to the reg‘ularly scheduled City Council meeting of October 22, 2019,
City staff prepared a memo regarding exemption from CEQA (“the City CEQA Memo”)
and finding the Reach Code to be exempt from CEQA, in part relying on the State ND
and Cost Study for the amendments in the State’'s 2019 Energy Code. 56 AR 1148-
1156. ltAeprains that a minimum code-compliant PV system would generate electricity
roughly equal to that typically purchased for mixed-fuel homes while a larger system
would generate close to 100% of a home's typical energy needs. 24 AR 398; 56 AR
1151.

The City CEQA Memo concluded that adoption of the Reach Code would be
exempt from CEQA pursuant to the “common-sehse” exemption set forth in 14 CCR
section 15061(b)(3) of the Guidelines for the Implementation of CEQA (“Guidelines”), as
well as two “categorical” exemptions, Class 7 and Class 8, set forth in Guidelines 15307
and 15308, respectively. 56 AR 1148-1156. The City CEQA Memo explained that the
Reach Code will “further reduce energy consumption” with specific findings that that the
PV systems will reduce energy consumption by specific amounts compared to multi-fuel

homes; they will reduce the need for additional transmission infrastructure; they will
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reduce the impacts of power shut-offs; they will reduce consumption of natural gas or
water for generating electricity; and the proposal will promote the policies of the City’s
Climate Action Plan (“CAP"). 56 AR 1150-1158. |t also determined that there is no
exception to the exemptions, stating that the “unusual circumstances” exception does
not apply because there are no “unusual circumstances” and there is no evidence of
cumulative impacts. 56 AR 1156.

Respondents ultimately found adoption of the Reach Code to be exempt from
CEQA under the three exemptions as set forth in the City CEQA Memo. 6 AR 68-69.
The City published a notice of exemption ("NOE”) on December 12, 2020, setting forth

all three exemptions. 1 AR 2,

Requests for Judicial Notice

Respondents request judicial notice of the California Energy Commission
(“CEC”) approval of the Reach Code, Petitioner’s letter to the CEC, approved reach
codes of several other municipalities, therm equivalence to kilowatt hours (“kWh”),
specified details from the information published by the State of California (“the State”)
on solar photovoltaic systems, the State’s Building Standards Codes, and Respondents’
Climate Action Plan (“CAP").

Petitioner objects to the requests except for the last two items, the State Building
Standards Codes and Respondents’ CAP. He argues that the items are not relevant
and were not part of the record or before Respondents when adopting the Reach Code.

The request is granted as to CEC approval, therm equivalence, the State's
published information on photovoitaic systems, the States codes, and the CAP. Judicial
notice of the CEC approval of the Reach Code, which took place after the underlying
proceedings and affects Petitioner's challenge based on noncompliance with law
governing reach codes, is appropriate. The therm and'photovoltaic information are
relevant for understanding the context of the information in the record and are judicially
noticeable.

1
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The request is denied as to Petitioner’s letter, which does not appear judicially
noticeable, and the reach codes of other municipalities, which, by their nature and
purpose here, would only be appropriate to consider if they were information in the
record. The information on other codes appears to be an improper attempt to include
information outside of the record.

Petitioner also seeks judicial notice of information from Pacific Gas and Electric
Company (‘PG&E") regarding rotating outage status and a newspaper article on rolling
blackout during a heatwave. These are again improper for judicial notice here since the
information was not part of the record but its nature and intended purpose here are such
that they would only be appropriate to consider had they been part of the record. The
information appears to be an impropet attempt to include information outside of the
record. The Court accordingly denies Petitioner’'s requests.

The Court notes that no decision regarding any of the items which either party
presents for judicial notice is dispositive to the outcome of this Petition. The Court's
ultimate ruling would be the same regardless of whether it reversed its decision on any
of these items.

Overview of Reach Codes

Title 24 of the California Code qf Regulations sets minimum standards for
building codes in California in the Building Standards Code, including, among others,
the Plumbing Code and Energy Code.

Local agencies may modify these codes based on local conditions and based on
required findings. Health and Safety Code sections 17958.7, 18941.5; see 7 AR 43. In
addition, no modification or change is effective or operative until the finding and the
modification or change have been filed with the California Building Standards
Commission.

l.ocal agencies may also adopt energy-efficiency modifications to the Energy
Code if 1) they find the modifications to be cost-effective and 2) the California Energy

Commission (“CEC") finds that the rules will reduce energy consumption. PRC section
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25402.1(h)(2); see 24 AR 317. Again,'these are not enforceable or effective until the
agency submits required documentation to the CEC and obtains CEC approval. PRC

section 25402.1; 24 CCR 10-106.
CEQA Overview

The ultimate mandate of CEQA is “to provide public agencies and the public in
general with detailed information about the effect [of] a proposed project” and to
minimize those effects and choose possible alternatives. Public Resources Code
("PRC") section 21061, After all, the public and public participation hold a “privileged
position” in the CEQA process based on fundamental “notions of democratic decision-
making.” Concerned Citizens of Costa Mesa, Inc. v. 32nd District Agricultural
Association (1986) 42 Cal.3d 929, 936. As stated in Laurel Heights Improvement
Association v. Regents of the University of California (1988) 47 Cale 376, 392, “[tlhe
EIR process protects not only the environment but also informed self-government.”

An EIR is required for a project which substantial evidence indicates may have a
significant effect on the environment, unless the project is exempt from CEQA.
Guidelines for the Implementation of CEQA (Guidelines), 14 CCR section 15063(b)’;
PRC sections 21100, 21151; PRC section 21084 (governing exemptions); Guideline
15061 (governing exemptions). EIRs are, in the words of the California Supreme Court,
“the heart of CEQA.” Laurel Heights Improvement Assn. v. Regents of the University of
California (1988) 47 Cal.3d 376, 392 (Laurel Heights ). Thus, an environmental impact
report (“EIR”) is ordinarily required, and a lesser CEQA document such as a negative
declaration ("“ND") is insufficient, if substantial evidence in light of the record indicates
that the project may have a significant impact. PRC 21080(c)(1); Guideline 15064(a)(1).

The Supreme Courlin No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68,
74, found that CEQA sets forth a three-stage process for determining if environmental

review pursuant to CEQA is necessary and, if so, what level. This was further explained

" These are at 14 Cal Code Regs §§ 15000, et seq. Courts should at a minimum afford great weight to
the Guidelines except when a section is clearly unauthorized or erroneous under CEQA. Laure! Heights
Improvement Ass’n v. Regents of Univ. of Cal. (Laurel Heights I) (1988) 47 Cal.3d 376, 391, fn 2; Sierra
Club v. County of Sonoma (1992) 6 Cal. App.4th 1307, 1315.

B
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and clarified in Gentry v. City of Murriéta (1995) 36 Cal. App.4th 13569, at 1371-1372,
which stated that “CEQA lays out a three-stage process” by which 1) the agency must
determine whether the particular activity is covered by CEQA, i.e., the activity is a
:‘project” as defined in CEQA and is not exempt; 2) if the activity is a “project” and not
exempt, the agency must conduct an initial study to determine if it “may have a
significant effect on the environment”; and 3) it must then approve an EIR if the project
may have such an effect, or if it finds that the project will not have such an impact, it
may prepare a negative declaration. In the words of Citizens for Environmental
Responsibility v. State ex rel. 14th Dist. Ag. Assn. (App. 3 Dist. 2015) 242 Cal.App.4th
555, 568, |

“[Tlhe Guidelines establish a three-step process to assist a public agency
in determining which document to prepare for a project subject to CEQA.
(Guidelines, § 15002, subd. (k}.) In the first step, the lead public agency
preliminarily examines the project to determine whether the project is
statutorily exempt from CEQA, falls within a Guidelines categorical
exemption or if * “it can be seen with certainty” that [the] project will not
have a significant effect on the environment. [Citations.] [Citation.] If so,
no further agency evaluation under CEQA is required. The agency may
prepare a notice of exemption. [Citation.] If, however, the project does
not fall within an exemption and it cannot be seen with certainty that the
project will not have a significant effect on the environment, the agency
takes the second step and conducts an initial study to determine whether
the project may have a significant effect on the environment. [Citations.] If
the initial study shows there is no substantial evidence the project may
have a significant effect on the environment or revisions to the project
would avoid such an effect, the lead agency prepares a negative
declaration. [Citations.] If the initial study shows ‘there is substantial
evidence ... that the project may have a significant effect on the
environment,’ the lead agency must take the third step and prepare an
environmental impact report (EIR).” [Citation.]

Projects Subject to CEQA

Generally speaking, any activity a public agency has discretion to carry out or to
approve which has the potential for resulting in a physical change in the environment is
a “project.” Gentry, supra, 1371. Under CEQA, a “Project” means the “activity which is
being approved and which may be subject to several discretionary approvals” and it
“‘does not mean each separate governmental approval.” Guideline 15378.

1
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Respondents do not contend that the decision to adopt the Reach Code was not

within the definition of a “project” under CEQA.

Projects Exempt from CEQA

As noted above, the first step an agency must make in conducting review
pursuant to CEQA is determining whether an activity is a “project” and, if so, whether it
is “exempt” from CEQA.

PRC section 21084 is the statutory authority for exemptions from CEQA and
exceptions to those exemptions. If the project is exempt, then the agency need conduct
no further CEQA review. Citizens for Environmental Responsibility, supra, 242
Cal.App.4th 568. If an exception to the exemptions applies, the agency may not rely on
an exemption and must conduct further CEQA review.,

Guideline 15061 governs “Review for Exemption” from CEQA and sets forth the
types of exemptions. These include, as relevant here, (2) pursuant to a categorical
exemption found in Guidelines 15300, et seq., and (3) the “common sense exemption”
for projects with a potential for causing a significant effect and which applies “{wlhere it
can be seen with certainty that there is no possibility that the activity in question may
have a significant effect on the environment.” Subdivision (b)(3) is the “common-sense”
exemption. See, Apartment Association of Greater Los Angeles v. City of Los Angeles
(2001) 90 Cal.App.4th 1162, 1171; Davidon Homes v. City of San Jose (1997) 54
Cal.App.4th 106, 116-117.

The Common-Sense Exemption

The common-sense exemption may be used “only in those situations where its
absolute and precise language clearly applies.” Myers v. Board of Supervisors (1st
Dist. 1976) 58 Cal.App.3d 413, 425. Where one can raise a legitimate question of a
possible significant impact, the exemption does not apply and, because it requires a
finding that such impacts are impossible, it requires a factual evaluation based on
evidence which shows that it could have no possible significant impact. Davidon

Homes v. City of San Jose (1997) 54 Cal.App.4th 106, 116-117. The agency thus
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bears the burden of basing its decision on substantial evidence that shows no such
possibility. /bid.

Categorical Exemptions

In accordance with PRC section 21084, the CEQA Guidelines list a number of
classes of projects which are considered generally not to result in a significant impact
on the environment and are thus generally exempted from CEQA. PRC 21084;
Guidelines 15300-15331: Azusa Land Reclamation Co., Inc. v. Main San Gabriel Basin
Watermaster (1997) 52 Cal.App.4th 1165.

Guideline 15307 sets forth the Class 7 categorical exemption for actions taken to
protect natural resources. |t states, in.full,

Class 7 consists of actions taken by regulatory agencies as authorized by

state law or local ordinance to assure the maintenance, restoration, or

enhancement of a natural resource where the regulatory process involves

procedures for protection of the environment. Examples include but are

not limited to wildlife preservation activities of the State Department of

Fish and Game. Construction activities are not included in this exemption.

Guideline 15308 sets forth the Class 8 categorical exemptions for actions taken
“for Protection of the Environment.” [t states, in full,

Class 8 consists of actions taken by regulatory agencies, as authorized by

state or local ordinance, to assure the maintenance, restoration,

enhancement, or protection of the environment where the regulatory

process involves procedures for protection of the environment.

Construction activities and relaxation of standards allowing environmental
degradation are not included in this exemption.

Standard of Review

Any inquiry into whether an agency has failed to comply with CEQA “shall extend
only to whether there was a prejudicial abuse of discretion. Abuse of discretion is
established if the agency has not proceeded in a manner required by law or if the
determination or decision is not supported by substantial evidence. PRC section
21168.5.

A threshold dispute which this case presents, and which may determine the

outcome, is what specific standard of review to apply. There are several specific

-0
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standards which may apply under CEQA when determining if the agency has thus
abused its discretion, with the determination as to which applies depending on the
circumstances and, most specifically, the procedural stage of the environmental review.
These include the fair argument test, which controls when an agency is determining if it
should prepare an EIR or simply an ND. This is based on PRC 21080(c); see also,
Guideline 15064(a)(1); Laurel Heights Improvement Ass'n. v. Regents of University of
California (1993) 6 Cal.4th 1112, 1135 (Laurel Heights /). The substantial-evidence
test applies to decisions regarding significant impacts in approving an EIR and the court
must uphold the decision if it is supported by substantial evidence in the record as a
whole. Bowman v. City of Petaluma (1986) 185 Cal.App.3d 1065, 1075; see, River
Valley Preservation Project v. Metropolitan Transit Dev. Bd. (1995) 37 Cal.App.4th 154,
166; see, Santa Teresa Citizen Action Group v. City of San Jose (2003) 114
Cal.App.4th 689, 703. On the other hand, failure to include required elements or
information is a failure to proceed in the manner required by law and demands strict
scrutiny involving de novo review. Sie.rra Club v. State Bd. of Forestry (1994) 7 Cal.4th
1215, 1236; Vineyard Area Citizens for Responsible Growth, supra, 40 Cal.4th 435.
Where an agency has determined if a project is exempt from CEQA under a categorical
exemption, the court also must uphold the agency’s decision if supported by substantial
evidence in light of the whole record. Citizens for Environmental Responsibility, supra,
242 Cal.App.4th 568; Davidon Homes v. City of San Jose (1997) 54 Cal App.4th 106,
115; Fairbank v. City of Mill Valley (1999) 75 Cal.App.4th 1243, 1251.

Demonstrating Prejudicial Error

Preliminarily, agency actions are presumed to comply with applicable law unless
the petitioner presents proof to the cohtrary. Evidence Code section 664; Foster v. Civil
Service Commission of Lo.s Angeles County (1983) 142 Cal.App.3d 444, 453.
Accordingly, the findings of an administrative agency are presumed to be supported by
substantial evidence absent contrary evidence. Taylor Bus. Service, Inc. v. San Diego

Bd. of Education (1987) 195 Cal.App.3d 1331.

-10-
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Additionally, as noted above, any inquiry into whether an agency has failed to
comply with CEQA must determine if the error, or abuse of discretion, was prejudicial.
PRC section 21168.5; see also, Save Cuyama Valley v. County of Santa Barbara
(2013) 213 Cal.App.4th 1059, 1073.

The Applicable Standard of Review for Exemptions

and Exceptions to Exemptions

Petitioner incorrectly relies on the fair argument standard here in arguing that the
Project does not fall within the exemptions on which Respondents rely. As
Respondents note, that test does not apply to a determination that a project is exempt
from CEQA, and specifically within a categorical exemption,

Petitioner relies on the “fair argument” standard of review to argue that the court
must order an agency to prepare an EIR if the record contains substantial evidence
supporting a fair argument that the project may have a significant impact, despite finding
that the Project falls within a categorical exemption. Petitioner's Opening Brief (‘OB”)
14, et seq. Although Petitioner sets fo.rth a correct description of the fair argument test,
Petitioner is incorrect in asserting that it applies here, as explained below.

Petitioner is also generally correct when initially discussing the standard of
review regarding exemptions from CEQA and exceptions to the exemptions at OB 9-13,
at which point the standard which Petitioner discusses is not the fair argument standard.
For example, Petitioner asserts, correctly, that “the Class 7 and 8 exemptions ... do not
apply as an initial matter unless substantial evidence supports their facial applicability
.....OB 12:1-2. However, following this prefatory passage in his brief, Petitioner then
incorrectly relies on the fair argument test when actually arguing how the adoption of the
exemptions is improper at OB 14, et séq. Petitioner argues that "an agency is required
to prepare an [EIR] whenever substantial evidence in the record supports a “fair
argument” that a project may have a significant effect ....” OB 14. 3-4. He contends
then sets forth the fair argument standard and subsequently reiterates his contention

that reliance on the exemptions was improper because “there is abundant evidence ...

KER




o © oo ~N o e A W N =

I\)E\}l\)t\);\)]\)_x_A_x_A._x_A_x_\_;._x

that the Reach Code may have a variety of substantial impacts ....” OB 16: 12-13. In
his discussion, he largely relies on assertions about purported substantial evidence
which he claims supports a fair argument that there may be significant impacts.

Instead, however, as noted above, the more deferential, substantial-evidence
test applies to the initial agency determinations that a categorical exemption applies to a
project. Davidon Homes v. City of San Jose (1997) 54 Cal.App.4th 106, 115; Fairbank
v. City of Mill Valley (1999) 75 Cal.App.4th 1243, 1251. It is important to note that there
was for some time apparently some disagreement over the specific standards of review
to apply to agency determinations regarding exemptions and exceptions to exemptions.
See, Dunn-Edward Corporation v. Bay Area Air Quality Management District (1992) 9
Cal. App.4th 644; Gentry v. City of Murrieta (1995) 36 Cal.App.4th 1359, 1406, fn.24. In
the past, courts, as discussed in the above two cases, often, but not uniformly, applied
the fair-argument test to the finding that a project fit within a categorical exemption.
Courts have since, however, become uniform in breaking down the standard of review
into three basic parts. Azusa Land Réc/amation Co., Inc. v. Main San Gabriel Basin
Watermaster (1997) 52 Cal.App.4th 1165; Fairbank v. City of Mill Valley (1999) 75
Cal.App.4th 1243; Davidon Homes v. City of San Jose (1997) 54 Cai.AppAth 106.

As noted above, the court in Citizens for Environmental Responsibility, supra,
242 Cal.App.4th, 568, set forth a detailed description of the steps and necessary
determinations which are required when an agency studies an activity to determine if
CEQA applies and also what level of review is necessary, explaining, with emphasis
added, that if an agency finds a project to be exempt from CEQA, “no further agency
evaluation under CEQA is required .... If, however, the project does not fall within an
exemption and it cannot be seen with beﬂainz‘y that the project will not have a significant
effect on the environment, the agency takes the second step and conducts an initial
study to determine whether the project may have a significant effecton the
environment.” On the burden and standard of review, it explained, at 568 with

emphasis added,

-12.




O O N oo o bk~ WO -~

N N N N N N N N N —_ - - N - LY — - —_ —_
oo ~ o o1 FLN W %] -2 o (<o} foe] ~ (@] (67} H w N - o

The lead agency has the burden to demonstrate that a project falls within

a categorical exemption and the agency's determination must be

supported by substantial evidence. [Citation.] Once the agency

establishes that the project is exempt, the burden shifts to the party

challenging the exemption to show that the project is not exempt because

it falls within one of the exceptions listed in Guidelines section 15300.2.

Similarly, the court in California Farm Bureau Federation v. California Wildlife
Conservation Bd. (2006) 143 Cal. App.4th 173, at 185, also explained,

Where the specific issue is whether the lead agency correctly determined

a project fell within a categorical exemption, we must first determine as a

matter of law the scope of the exemption and then determine if substantial

evidence supports the agency's factual finding that the project fell within

the exemption. (Citations.) The lead agency has the burden to

demonstrate such substantial evidence. (Citations.)

Once the agency meets this burden to establish the project is within a

categorically exempt class, “the burden shifts to the party challenging the

exemption to show that the project is not exempt because it falls within

one of the exceptions listed in Guidelines section 156300.2.”

In the words of County of Amador v. EIl Dorado County Water Agency (1999) 76
Cal.App.4th 931, at 966, “ ‘Where a project is categorically exempt, it is not subject to
CEQA requirements and “may be implemented without any CEQA compliance
whatsoever.”’ [Citation.] [f]] In keeping with general principles of statutory construction,
exemptions are construed narrowly and will not be unreasonably expanded beyond thein
terms. [Citations.] Strict construction allows CEQA to be interpreted in a manner
affording the fullest possible environmental protections within the reasonable scope of
statutory language. [Citations.] It also comports with the statutory directive that
exemptions may be provided only for projects which have been determined not to have
a significant environmental effect, [Citations.]”

The fair argument test thus applies when an agency finds a project to be subject
to CEQA and publishes a negative declaration, which it may do if no substantial
evidence in light of the record indicates that the project may have a significant impact.
PRC 21080(c)(1); Guideline 15084(a)(1). As the Supreme Court stated in Laurel
Heights Improvement Ass’n. v. Regents of University of California (1993) 6 Cal.4th

i
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1112, 1135 (Laurel Heights Il), “the ‘fair argument’ test has been applied only to the
decision whether to prepare an original EIR or a negative declaration.”

This establishes several key points regarding the standard of review, and the
applicable burden, at issue in this petifion. First, the substantial-evidence test applies to
an agency’s determination that a project falls within a categorical exemption from
CEQA. Second, the test by which an agency may find a project exempt only if it can be
seen with certainty that there is no possibility that the activity in question may have a
significant effect on the environment is the standard for the “common sense” exemption
only and does not apply to findings that a project falls within a categorical exemption.
Third, once an agency has determined that a project under CEQA is exempt from
CEQA review, the agency conducté no further environmental review. Only if the agency
does not find the project to be exempt does it continue further and determine from the
initial study whether the project may have a significant effect on the environment and
thus require an EIR or if it may instead approve an ND.

The Exception to Exemptions due to Unusual Circumstances

As explained above, once an agency has found, based on substantial evidence,
that a project falls within an exemption, the burden shifts to a party opposing the project,
such as Petitioner here, to demonstrate that an exception to the exemptions applies. As
the Supreme Court stated in Berkeley Hills, supra, 60 Cal.4th at 1105, “As to projects
that meet the requirements of a categorical exemption, a party ohallengi.ng the
exemption has the burden of producing evidence supporting an exception.” See also,
e.g., California Farm Bureau Federatibn, supra, 143 Cal.App.4th 185. The Supreme
Court continued to explain how one challenging an exemption determination must
challenge it based on the unusual circumstances exception, stating, with original
emphasis,

As explained above, to establish the unusual circumstances exception, it

is not enough for a challenger merely to provide substantial evidence that

the project may have a significant effect on the environment, because that

is the inquiry CEQA requires absent an exemption. (§21151.) Such a
showing is inadequate to overcome the Secretary's determination that the
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typical effects of a project within an exempt class are not significant for
CEQA purposes. On the other hand, evidence that the project will have a
significant effect does tend to prove that some circumstance of the project
is unusual. An agency presented with such evidence must determine,
based on the entire record before it—including contrary evidence
regarding significant environmental effects—whether there is an unusual
circumstance that justifies removing the project from the exempt class.

The Supreme Court therefore set forth two ways in which someone might support
an argument that the unusual circumstances exception applies. As the court in Citizens

for Environmental Responsibility, supra, 242 Cal.App.4th, 574-576, described the ruling
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of Berkeley Hillside,

In Berkeley Hillside, ... our high court added additional clarification to the
unusual circumstance exception analysis. The court identified two
alternative ways to prove the exception. [Citation].

In the first alternative, as this court said in Voices, a challenger must prove
both unusual circumstances and a significant environmental effect that is
due to those circumstances. In this method of proof, the unusual
circumstances relate to some feature of the project that distinguishes the
project from other features in the exempt class. [Citation.] Once an
unusual circumstance is proved under this method, then the “party need
only show a reasonable possibility of a significant effect due to that
unusual circumstance.” (Ibid. italics added.)

The court in Berkeley Hillside made clear that “section 21168.5's [10]
abuse of discretion standard appl[ies] on review of an agency's decision
with respect to the unusual circumstances exception. The determination
as to whether there are ‘unusual circumstances’ [citation] is reviewed
under section 21168.5's substantial evidence prong. However, an
agency's finding as to whether unusual circumstances give rise to ‘a
reasonable possibility that the activity will have a significant effect on the
environment' [citation] is reviewed to determine whether the agency, in .
applying the fair argument standard, ‘proceeded in [the] manner required
by law.” [Citations.]" [Citation.]

As for the first prong of the exception—whether the project presents
circumstances that are unusual-for projects in an exempt class—this
question is essentially a factual inquiry for which the lead agency serves
as “ ‘the finder of fact.’” [Citation.] Thus, reviewing courts apply the

. traditional substantial evidence standard incorporated in section 21168.5
to this prong. [Citation.] Under that relatively deferential standard of
review, our role in considering the evidence differs from the agency's.
(Ibid.) “‘“Agencies must weigh the evidence and determine ‘which way
the scales tip,’ while courts conducting [traditional] substantial evidence ...
review generally do not.” ' [Citation.] Instead, reviewing courts, after
resolving all evidentiary conflicts in the agency's favor and indulging in all
legitimate and reasonable inferences to uphold the agency's finding, must
affirm that finding if there is any substantial evidence, contradicted or
uncontradicted, to support it. [Citations.]” (Ibid.)

5.
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As for the second prong of the exception—whether there is “reasonable
possibility” that an unusual circumstance will produce “a significant effect
on the environment’—our high court has said “a different approach is
appropriate, both by the agency making the determination and by
reviewing courts.” [Citation.] “[W]hen there are ‘unusual circumstances,’ it
is appropriate for agencies to apply the fair argument standard in
determining whether ‘there is a reasonable possibility of a significant effect
on the environment due to unusual circumstances.’” (lbid. italics added.)
Under the fair argument test, “ ‘an agency is merely supposed to look to
see if the record shows substantial evidence of a fair argument that there
may be a significant effect. [Citations.] In other words, the agency is not
to weigh the evidence to come to its own conclusion about whether there
will be a significant effect. It is merely supposed to inquire, as a matter of
law, whether the record reveals a fair argument ... “ I}t does not resolve
conflicts in the evidence but determines only whether substantial evidence
exists in the record to support the prescribed fair argument.’” [Citation.] ”
[Citation.] Thus, a lead agency must find there is a fair argument even
when presented with other substantial evidence that the project will not
have a significant environmental effect. [Citation.] Accordingly, where
there is a fair argument, “a reviewing court may not uphold an agency's
decision ‘merely because substantial evidence was presented that the
project would not have [a significant environmental] impact. The
[reviewing] court's function is to determine whether substantial evidence
support[s] the agency's conclusion as to whether the prescribed “fair
argument” could be made.' * [Citation.] Thus, the “agency must evaluate
potential environmental effects under the fair argument standard, and
judicial review is limited to determining whether the agency applied the
standard ‘in [the] manner required by law.”” [Citation.]

In the second alternative for proving the unusual circumstance exception,
“a party may establish an unusual circumstance with evidence that the
project will have a significant environmental effect.” [Citation.] “When it is
shown ‘that a project otherwise covered by a categorical exemption will
have a significant environmental effect, it necessarily follows that the
project presents unusual circumstances.’ [Citation.]" [Citation.] Buta
challenger must establish more than just a fair argument that the project
will have a significant environmental effect. [Citation.] A party challenging
the exemption, must show that the project will have a significant
environmental impact. (Ibid.) Again, as our high court has noted, we
review the determination of the unusual circumstances prong of the
exception under the deferential substantial evidence test. [Citation.]

As for the second prong under this second alternative, no other proof is
necessary. Evidence that a project will have a significant environmental
effect, “if convincing, necessarily also establishes ‘a reasonable possibility
that the activity will have a significant effect on the environment due to
unusual circumstances.’ [Citation.]" [Citation.]

With respect to the exception to exemptions based on the possibility that

“unusual circumstances” may cause significant impacts, determining whether a

circumstance is “unusual” is a “legal” issue. See, Azusa Land Reclamation Co., Inc. v.
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Main San Gabriel Basin Watermaster (1997) 52 Cal.App.4th 1165, 1207, Bloom v.
McGurk (1994) 26 Cal App.4th 1307, 1315-1316.

Courts have come to apply a 2-step test for determining whether “unusual
circumstances” may cause a significaht impact so that the exception applies and an
agency may not rely on an exemption. Berkeley Hillside Preservation v. City of
Berkeley (2015) 60 Cal.4th 1086, 1096-1117; Citizens for Environmental Responsibility
v. State ex rel. 14th Dist. Ag. Assn. (App. 3 Dist. 2015) 242 Cal.App.4th 555, 573-574;
Azusa Land Reclamation Co., Inc. v. Main San Gabriel Basin Watermaster (1997) 52
Cal.App.4th 1165, 1207. Under this test, agencies must first consider whether a project
reflects "unusual circumstances” compared to others in this class, and courts review this
step under the more deferential substantial-evidence test. Berkeley Hillside, at 1114;
Citizens for Environmental Responsibility, at 574. Second, agencies must determine if
those unusual circumstances give fise to a reasonable possibility that the activity will
have a significant effect, which the court review under the stricter, less deferential, fair-
argument standard. Berkeley Hillside, supra; Citizens for Environmental Responsibility,
supra. Inthe words of Citizens for Environmental Responsibility, at 574, * “[t]he
determination as to whether there are ‘unusual circumstances’ [citation] is reviewed
under section 21168.5's substantial evidence prong. However, an agency's finding as
to whether unusual circumstances give rise to ‘a reasonable possibility that the activity
will have a significant effect on the environment’ [citation] is reviewed to determine
whether the agency, in applying thé fair argument standard, ‘proceeded in [the] manner
required by law.’ [Citations.]” [Citation.]

As the court put it in Azusa, at 1207, “the circumstances of a particular project (i)
differ from the general circumstances of the projects covered by a particular categorical
exemption, and (i) those circumstances create an environmental risk that does not exist
for the general class of exempt projects.” The Supreme Court noted in Berkeley
Hillside, at 1105, “to establish the unusual circumstances exception, it is not enough for

a challenger merely to provide substantial evidence that the project may have a
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significant effect on the environment, because that is the inquiry CEQA requires absent

an exemption.”

The court in Citizens for Environmental Responsibility, supra, 242 Cal.App.4th
589, explained the process for challenging application of an exemption based on the
argument that the project falls within the “unusual circumstances” exception to the

exemptions. [t stated,

We now turn to the alternate way a challenger can establish the unusual
circumstances prong of the unusual circumstances exception. While our
high court in Berkeley Hillside held that a mere reasonable possibility a
project may have a significant environmental effect is insufficient to
establish the unusual circumstances exception (Berkeley Hillside, supra,
60 Cal.4th [1086] at pp. 1097, 1104...), the court also held that “a party
may establish an unusual circumstance with evidence that the project will
have a significant environmental effect.” (Id. at p. 1105.. ., italics added.)
The reason for this alternative method is that “evidence that the project will
have a significant effect does tend to prove that some circumstance of the
project is unusual.” (lbid.) This method of proving unusual circumstances
requires that the project challenger provide more than * ‘substantial
evidence' of ‘a-fair-argument that the project will have significant
environmental effects.”” (Id. at p. 11086....) A project challenger must
prove that the project will have a significant effect on the environment. (id.
atp. 1105....) Thus, a challenger seeking to prove unusual circumstances
based on an environmental effect must provide or identify substantial
evidence indicating: (1) the project will actually have an effect on the
environment and (2) that effect will be significant. (Ibid.) A “significant
effect on the environment” is “a substantial adverse change in the physical
conditions which exist in the area affected by the proposed project.”
(Guidelines, § 15002, subd. (g).)

Substantial-Evidence Test

When the substantial-evidence test applies to an agency’s decision, the court
must uphold the decision if it is supported by substantial evidence in the record as a
whole. Bowman v, City of Petaluma (1986) 185 Cal.App.3d 1065, 1075; see, River
Valley Preservation Project v. Metropolitan Transit Develop. Bd.(1995) 37 Cal. App.4th
154, 166; see, Santa Teresa Citizen Action Group v. City of San Jose (2003) 114

|| Cal.App.4th 689, 703. Put differently, the “substantial evidence” test requires the court

to determine “whether the act or decision is supported by substantial evidence in the
light of the whole record.” Chaparral Greens v. City of Chula Vista (1996) 50
Cal.App.4th 1134, 1143; River Valley Preservation Project v. Metropolitan Transit
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Develop. Bd. (1995) 37 Cal.App.4th 154, 168. When such substantial evidence does
support the decision, and there is no prejudicial abuse of discretion, the court must
defer to the agency's substantive conclusions. Chaparral Greens, supra.

When applying the substantial évidence standard, in other words, the court must
focus not upon the “correctness” of a report's environmental conclusions, but only upon
its “sufficiency as an informative document.” Laurel Heights I, 47 Cal.3d 393. The court
must resolve reasonable doubts in favor of the findings and decision. Id.

Substantial evidence is not simple "uncorroborated opinion or rumor” but “enough
relevant information and reasonable inferences” to allow a “fair argument” supporting a
conclusion, in light of the whole record before the lead agency. Guideline 15384(a);
PRC §21082.2; City of Pasadena v. State of California (2nd Dist.1993) 14 Cal.App.4th
810, 821 822. “[S]ubstantial evidence includes fact, a reasonable assumption

predicated upon fact, or expert opiniori supported by fact.” PRC 21080; see also,

| Guideline 15384. It is not “argument, speculation, unsubstantiated opinion or narrative,

evidence that is clearly inaccurate or erroneous, or evidence of social or economic
impacts that do not contribute to or are not caused by, physical impacts on the

environment.” Ibid. Guideline 15384 sets forth the definition of “substantial evidence”

and states, in full,

(a) “Substantial evidence” as used in these guidelines means enough
relevant information and reasonable inferences from this information that a
fair argument can be made to support a conclusion, even though other
conclusions might also be reached. Whether a fair argument can be made
that the project may have a significant effect on the environment is to be
determined by examining the whole record before the lead agency.
Argument, speculation, unsubstantiated opinion or narrative, evidence
which is clearly erroneous or inaccurate, or evidence of social or economic
impacts which do not contribute to or are not caused by physical impacts
on the environment does not constitute substantial evidence.

(b) Substantial evidence shall include facts, reasonable assumptions
predicated upon facts, and expert opinion supported by facts.

Other decisions describe “substantial evidence” as that with “ponderable legal

significance,” reasonable in nature, credible, and of solid value. Stanislaus Audubon

i
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Society, Inc. v. County of Stanislaus (1995) 33 Cal.App.4th 144, Lucas Valley
Homeowners Association v. County of Marin (1991) 233 Cal.App.3d 130, 142,

The Fair Argument Standard

The féir argument test, which hére governs whether unusual circumstances may
cause a significant impact on the environment so that the Project falls within the unusual
circumstances exception to exemptions, is essentially a reverse of the substantial
evidence test. It creates a “low threshold” for requiring an EIR. Citizens Action to Serve
All Students v. Thornley (1990) 222 Cal.App.3d 748, 754. Under the “fair argument”
test, an EIR must be prepared whenever “it can be fairly argued” based on substantial
evidence in the record that the project may have a significant environmental impact.
Laurel Heights Improvement Ass’n. v. Regents of University of California (1993) 6
Cal.4th 1112, 1113, 1134-1135 (Laure! Heights Il). As a result, even if other substantial
evidence supports the conclusion that there are no significant impacts and that no EIR
is needed, the agency must prepare an EIR whenever substantial evidence in the
record supports a fair argument that a significant impact may occur. No Oil, Inc. v. City
of L.os Angeles (1974) 13 Cal.3d 68, 75, Friends of “B” Street v. City of Hayward (1980)
106 Cal.App.3d 988, 1000-1003. |

As essentially the reverse of the substantial evidence test, this test thus still
réquires substantial evidence to support the argument and it is subject to the same
definition and standard of substantial evidence as set forth above.

Respondents’ Reliance on the Cateqorical Exemptions

The two categorical exemptions on which Respondents rely are very similar but
with a slight difference. As noted above, Guideline 15307 sets forth the Class 7
categorical exemption for actions taken to protect natural resources. It states, in
pertinent part and with emphasis added, “Class 7 consists of actions taken by regulatory|
agencies ... to assure the maintenance, restoration, or enhancement of a natural
resource where the regulatory procesé involves procedures for protection of the

environment. Guideline 15308 sets forth the Class 8 categorical exemptions for actions
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taken “for Protection of the Environment.” It states, in pertinent part and with emphasis
added,

“Class 8 consists of actions taken ... to assure the mainfenance,

restoration, enhancement, or protection of the environment where the

regulatory process involves procedures for protection of the environment.”

Preliminarily, the Court also notes that facially the purported purpose and effect
of Reach Code appear to fall within the scope of the categorical exemptions. Class 7
applies to actions taken to preserve or maintain a natural resource and the Reach Code
is an action taken in part to preserve and maintain natural resources, most expressly
natural gas but also water and any others involved in providing heating, lighting, and the
like. Similarly, Class 8 applies to actions taken to protect the environment and again the
Reach Code in both its facial purpose and purported effect is intended to, and
purportedly will, help protect the environment by reducing pollution and use of natural
resources through reduced reliance on traditional energy supply. Petitioner at no point
actually challenges the findings that to this extent the Reach Code is, at least facially
and potentially, within the scope of these categories.

Petitioner instead, as noted above, contends that the exemptions do not apply
because there is substantial evidence that the Reach Code may cause significant
impacts. This, as explained above, is the incorrect standard of review and, in fact, does |
not even address the actual questions which this Court must address: 1) what is the
scope of the exemptions and does the Project facially or potentially fall within it; and 2)
does substantial evidence support the agency’s determination that the Project falls
within the exemption.

Petitioner relies on Dunn-Edwards Corp. v. Bay Area Air Quality Management
Dist. (1992) 9 Cal.App.4th 644 to argue that Respondents cannot assume that the
Reach Code will be beneficial and preserve resources or protect the environment
because it simply replaces one energy source with another and may have other
impacts. In Dunn-Edwards, the agency relied on the same two categorical exemptions

for a regulation reducing a solvent in paint in order to reduce emissions from them. The
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court of appeal affirmed the trial court decision that the agency could not rely on the
exemptions due to substant'ial evidence which could support a fair argument that the
regulation may have a significant effect. In short, bath the appellate court and the trial
court relied on the fair argument test. As explained above, this is incorrect. Notably,
Dunn-Edwards was decided during the period of uncertainty and doubt over which
standard of review to apply and the clarification that courts must apply the substantial-
evidence test rather than the fair argument test occurred later. The analysis in Dunn-
Edwards is therefore inapplicable.

Petitioner similarly relies in vain on the older case of Wildlife Alive v. Chickering
(1976) 18 Cal.3d 190, 205-206. He again argues that under this decision the Court
must find that the Reach Code cannot be exempt as long as there is substantial
evidence supporting a fair argument that it may cause a significant impact. Again, this
reliance is misplaced. The Supreme Court there rejected an agency’s claim that its
actions were exempt from CEQA, specifically discussing the Class 7 exemption.
However, the primary basis for the Supreme Court's decision was its determination that
the activity did not fall within the exemption, the court explaining, at 205, “[t]he fixing of
hunting seasons, while doubtless having an indirect beneficial effect on the continuing
survival of certain species, cannot fairly or readily be characterized as a preservation
activity in a strict sense.” It contrasted this activity with those which the Class 7
exemption clearly did cover, the actiVities of the Department of Fish and Game for
propagating, feeding, and protecting wildlife. The court then addressed another reason
for its conclusion, and at that point discussed the potential impacts of the setting of
hunting seasons, but did so in the context of early application and interpretation of the
exemptions and based on the decision that to allow an exemption to cover the activity
would improperly and unreasonably expand the Legislature’s intent in allowing for
categorical exemptions. The court explained, at 206,

Another consideration moves us to our conclusion that the commission is

not categorically exempt from CEQA. Even if section 15107 was intended
to cover the commission's hunting program, it is doubtful that such a
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categorical exemption is authorized under the statute. We have held that

no regulation is valid if its issuance exceeds the scope of the enabling

statute, [Citations.] The secretary is empowered to exempt only those

activities which do not have a significant effect on the environment.

[Citation.] It follows that where there is any reasonable possibility that a

project or activity may have a significant effect on the environment, an

exemption would be improper. -

Much of this analysis is inapplicable here for the primary issue in Wildlife Alive
was actually, as the Supreme Court stated, at 195, “whether the California
Environmental Quality Act of 1970 (CEQA) [Citation] applies to the Fish and Game
Commission (the commission).” The court explained that no specific project was at
issue but simply a blanket exemption for the commission and it discussed the
commission’s activities in regulating hunting permits and seasons in this context of this
blanket exemption. The court explained that courts may not find implied exemptions
and discussed specific issues such as the Class 7 exemption in addressing the various

possible exemptions which could apply to the commission as a whole, finding that they

|do not.

Petitioner, accordingly, relies on an inapplicable standard and addresses the
wrong argument. Instead of attempting to demonstrate that substantial evidence does
not support the finding that the adoption of the Reach Code falls within an exemption,
he argues that the exemptions do not épply because there is substantial evidence
supporting a fair argument that the Reach Code may cause significant impacts.

Respondents, by contrast, cite to evidence supporting the exemption
determinations. Opposition 18-19. Respondents relied on the already approved State
Energy Code, and the adopted CEQA review for it in the State ND. The code requires
PV systems to offset 100% of electricity use in mixed-fuel homes and neither the
installation nor use of those systems will cause a significant impact, as found in the
State ND. 2 AR 22, 28-29, 32, 34, 49-50; 24 AR 324, 335-337, 358. Respondents
relied on the CEC’s calculation that adoption of the new statewide standards would
annually reduce statewide electricity consumption by about 653 gigawatt-hours and

natural gas consumption by 9.8 million therms, reduce nitrous oxide emissions by about
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225,000 pounds, sulfur oxides by 590 pounds, carbon monoxide by 61,000 pounds, and
particulate matter by 7,400 pounds. 53 AR 1150. Respondents’ evidence includes
calculations and data on energy consumption, generation, and use showed that the
Reach Code will “further reduce energy consumption” with specific findings that that the
PV systems will reduce energy consumption by specific amounts compared to multi-fuel
homes; they will reduce the need for additional transmission infrastructure; they \A{i“
reduce the impacts of power shut-offs; they will reduce consumption of natural gas or
water for generating electricity; data indicated that most would install PV systems which
will provide at least 2.07 more kilowatté than the code minimum, further reducing annual
electricity consumption to 847 kWh; and the proposal will promote the policies of the
City's CAP. 56 AR 1150-1156. Evidence showed that any increase in electricity use as
a result of reduction in gas use would also be within the capacity of the current major
transmission systems and in areas where such systems are already in place, so that the
Reach Code will not lead to construction of new major transmission systems. 54 AR
1152. Respondents also relied on evidence from the State ND and code that
installation of PV systems will conserve water resources by reducing reliance on power
plants to provide electricity and concludes that the Reach Code will further this by
increasing efficiency. 54 AR 1154.

Petitioner makes no effort to challenge this evidence or these conclusions in his
opening brief and, as noted, he does not even truly address this.standard at all. Inhis
reply, he again insists on his view of the standard of review and argues that
Respondents have “not engaged with the substantial evidence adduced by Petitioner
and other commenters that the Reach Code may have significant impacts ...." Reply
11:5-8. He still offers no real explanation as to why substantial evidence does not
support Respondents’ exemption findings. He does briefly take issue with two possible
pieces of the evidence supporting Respondents, the conclusion that most homes will
have at least 4.87 kW PV systems and the statement that many gas appliances have

electric ighitions and will not work without electricity, but his discussion of these fails to
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show a lack of substantial evidence. He addresses only two small points of the
evidence which has no bearing on the rest of the evidence which Respondents cite, and
his discussion is minimal conclusory without analysis showing how this evidence cannot
be part of the total substantial evidence supporting the exemptions.

Petitioner complains that Respondents have no basis for concluding that most
homes will have at least 4.87 kW PV systems but bases this solely on the fact that the
Reach Code only requires 2.8 kW systems. He ignores the fact that Respondents base
this finding on data about actual installation of PV systems, specifically evidence from
Sonoma Clean Power that in Sonoma County, and particularly Santa Rosa, the typical
size of PV systems installed is 8.5 kW, almost twice the system on which the
conclusions are based and about thrice the Reach Code’s minimum. 54 AR 1151.
Respondents however, actually based their findings on a more restrictive and

pessimistic prediction of actual PV installations that the evidence suggested and yet still

1| found that even the 4.87 kW system would reduce impacts and preserve both the

environment and resources. Yet, the actual evidence in the record shows that the likely
typical system installed will be even more effective, and significantly so.

Petitioner also takes issue with the finding that many gas appliances have
electric ignitions and will not work withbut electricity, part of the discussion regarding
implications of possible power outages. However, this is of minimal and tangential
relevance to Respondents’ determinations and is truly only a part of the analysis for the
common sense exemption. Petitioner also fails to cite to anything showing that this
determination is incorrect and merely notes that some appliances have pilot lights or
that people may manually light their natural-gas systems, without citing to any evidence
or analysis in the record to support this.

Finally, Petitioner in his opening brief never actually argued that Respondents’
findings of exemptions lack substantial evidence, and also never even mentioned these
points which he now raises in reply. The result is that he is raising these issues for the

first time in his reply, when he should have raised them in his opening brief. Heis
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raising an entirely new argument in support of his petition which he did not raise in the
opening brief. The court therefore should, properly, disregard them. As the court
explained in Balboa Ins. Co. v. Aguirre (1983) 149 Cal.App.3d 1002, 1010, in the
context of appellate briefing, “[tlhe salutary rule is that points raised in a reply brief for
the first time will not be considered unless good cause is shown for the failure to present
them before.” It is “[tlhe general rule” that a party may not present evidence for the first
time in a reply if the moving party should reasonably have presented it in the opening
papers, unless specifically provided to rebut opposition points. Jay v. Mahaffey (2013)
218 Cal.App.4th 1522, 1537-1538.

Accordingly, the Court rejects Petitioner's claim that Respondents incorrectly
found the categorical exemptions to apply.

Respondents’ Reliance on The Common Sense Exemption

The common-sense exemption, as set forth above, applies “[wlhere it can be
seen with certainty that there is no possibility that the activity in question may have a
sighificant effect on the environment.” Guideline 15081(b)(3) It may be used “only in
those situations where its absolute and precise language clearly applies.” Myers v.
Board of Supervisors (1st Dist. 1976) 58 Cal.App.3d 413, 425. Where one can raise a
legitimate question of a possible significant impact, the exemption does not apply and,
because it requires a finding that such impacts are impossible, it requires a factual
evaluation based on evidence which shows that it could have no possible significant
impact. Davidon Homes v. City of San Jose (1997) 54 Cal.App.4th 106, 116-117. The
agency thus bears the burden of basing its decision on substantial evidence that shows
no such possibility. /bid.

The same substantial evidence standard applies to the common sense
exemption but here the question is whether substantial evidence supports Respondents’
determination that there is no possibility that the Reach Code may have a significant
effect on the environment. The record contains substantial evidence that the Reach

Code falls within the Class 7 and Class 8 exemptions because it will protect the
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environment and preserve resources but Respondents need more. They cite to no
evidence in the record demonstrating any basis for finding that there is no possibility
that the Reach Code may have a significant effect on the environment. There is
evidence which supports a finding that it may not, but no meaningful evidence or indeed
analysis to support the conclusion that there is no possibility it will cause a significant
impact,

That said, this is alone immaterial if indeed the Court finds that Respondents’
properly relied on the Class 7 and 8 exemptions because the result will be the same;
the adoption of the Reach code is exefnpt from CEQA. This error would thué by
definition not be prejudicial.

“Unusual Circumstances” Exception to the Exemptions

In approving the Reach Code and issuing the NOE, Respondents also found no

exception to the exemptions applied, specifically discussing the “unusual

‘1| circumstances” exception as set forth above. It determined that there were no “unusual

circumstances.”

As noted above, once the agency establishes the project is categorically exempt,
the burden shifts to the party challenging the exemption to show that the project is not
exempt because it falls within one of the exceptions, Citizens for Environmental
Responsibility, supra, 242 Cal. App.4th 568; California Farm Bureau Federation, supra,
143 Cal. App.4th 185.

The examination of the unusual circumstances exception, again as explained
above, is a 2-step test. Berkeley Hillside Preservation, supra, 60 Cal.4th 1096-1117;
Citizens for Environrhvental Responsibility, supra, 242 Cal.App.4th 573-574.
Respondents must consider if there are “unusual circumstances” and the court will
uphold the Respondents’ determination if substantial evidence supports it. Berkeley
Hillside, 1114; Citizens for Environmental Responsibility, 574. Respondents must then
determine if those unusual circumstances give rise to a reasonable possibility that the

activity will have a significant effect, which the court review under the stricter, less
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deferential, fair-argument standard. Berkeley Hillside, supra; Citizens for Environmental
Responsibility, supra.

Petitioner in his papers provides only a brief, conclusory argument that
Respondents fail to explain why there are no unusual circumstances. He then lists
circumstances which he claims are unusual but these are not from the record and
Petitioner cites to nothing in the record on this issue. OB 27: 12-25. Instead, he
appears to argue that Respondents must provide substantial evidence now to support a
finding that these circumstances he now raises, without any evidence from, or citation
to, the record, are not “unusual.” He aléo fails to explain why the circumstances he
mentions aré “unusual circumstances” or how they might lead to significant impacts.

Respondents cite only to the evidence in the record that “over fifty other cities
and counties throughout the state have either adopted, or intend to adopt, the same or
similar programs.” 56 AR 1156. This alone, in truth, does not appear to qualify as
substantial evidence sufficient to support a finding that there are no unusual
circumstances.

However, Respondents do not need to show more, As explained above, once
Respondents found the Project to be within an exemption, based on substantial
evidence, the burden shifts to anyone bhallenging that decision to demonstrate a basis
for finding that an exception to the exemptions applies. Anyone seeking to demonstrate
that the unusual circumstances exception applies must demonstrate to the City that
there is a basis for finding that there may be unusual circumstances which may cause
the Project to result in significant impacts. Here, Petitioner points to nothing in the
record which even raised the issue of unusual circumstances, much less demonstrated
a possible basis for finding there to be unusual circumstances. Respondents therefore
did not actually need to address the issue at all.

Petitioner argues that the threats of wildfires or blackouts are unusual

circumstances but this argument is unbersuasive. He fails to cite to anything, and
I
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certainly not to anything in the record, showing that a threat of fires or blackouts might
be an unusual circumstance.

Moreover, even assuming that Petitioner or anyone else met the burden of
demonstrating a basis for finding unusual circumstances, so that Respondents were
required to find that there are no unusual circumstances, and that Respondents’ finding
fails to satisfy the requirements of CEQA, the second element of the test defeats
Petitioner. As noted above, Petitioner must demonstrate substantial evidence in the
record which could support a fair argument that the Project may cause significant
impacts due to the unusual circumstaﬁces.

Even if these circumstances which Petitioner raises could be found to be unusual
circumstances, Petitioner offers no evidence or explanation, much less anything in the
record, which could possibly support a fair argument that the Reach Code could cause
a significant environmental impact simply because of these circumstances, i.e., threat of
such fires or blackouts. He does not even identify what that impact might be. Petitioner
does cite to information in the record showing a range of problems or threats to safety
which such fires or blackouts may cause, but none these threats appears attributable to
the Reach Code and Petitioner fails to offer any evidence or explanation at all, much
less anything from the record, which céuld demonstrate how these possible impacts
could result from the Project due to unusual circumstances. To the extent that
Petitioner offers some claim that the Reach Code itself may cause significant impacts
due to these circumstances, his assertions are vague, tenuous, and conclusory, and
they consist of nothing more than unsupported “argument, speculation, unsubstantiated
opinion or narrative,” which Guideline 15384(a), as noted above, expressly states is not
substantial evidence which may support a fair argument. Petitioner provides no “facts,
reasonable assumptions predicated upon facts, and expert opinion supported by facts”
showing that the Reach Code may cause any significant impacts due to these
circumstances. Moreover, Petitioner almost entirely focuses on “evidence of social or

economic impacts which do not contribute to or are not caused by physical impacts on

-29.
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the environment,” which, again, Guideline 15384(a) expressly states “does not
constitute substantial evidence.”

Petitioner’s papers otherwise merely argue that “the ample evidence in the
record as to ... potential impacts establishes the existence of unusual circumstances by
itself.” Reply 14: 2-4. As, once more, explained above, this is patently inadequate.
There is evidence in the record of potential impacts but Petitioner cites to nothing
showing unusual circumstances, much less that the unusual circurﬁstances themselves
give rise to these potential impacts. The case law, and specifically the Supreme Court,
make it expressly clear that a party must do more than show potential impacts, no
matter how many or severe, to provide a basis for this exception. The party must
demonstrate that those impacts arise from unusual circumstances. A party may also,
as explained, dembnstrate that the Project “will" have significant impacts, but Petitioner

provides nothing to support such a conclusion and nothing more than evidence of

potential impacts.

At the hearing, Petitioner relied heavily on Respect Life South San Francisco v.
City of South San Francisco (2017) 15 Cal.App.5th 449 to argue that City needed to
make explicit findings about the unusual circumstances exception. Respect Life
addressed a challenge to an exemption finding based on the unusual circumstances
exemption. The court there reiterated the standard which thé Supreme Court
articulated in Berkeley Hillside, explaining, at 456-457,

We start with the standards that governed the City. Berkeley Hillside
explained that a party seeking to establish that the unusual-circumstances
exception applies has the burden to show two elements. These elements
are (1) “that the project has some feature that distinguishes it from others
in the exempt class, such as its size or location” and (2) that there is “a
reasonable possibility of a significant effect [on the environment] due to
that unusual ¢ircumstance.” [Citation.]

Turning to the standards that govern our review of the City's
determination, Berkeley Hillside explained that when an entity determines
whether the unusual-circumstances exception applies, a court must
assess the determination under the abuse of discretion standard set forth
in section 21168.5. [Citation.] Section 21168.5 provides that an “[ajbuse

-30-
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of discretion is established if the agency has not proceeded in a manner
required by law or if the determination or decision is not supported by
substantial evidence.” [Citation.] The Supreme Court clarified that "both
prongs of section 21168.5's abuse of discretion standard apply on review
of the agency’s decision. ... The determination as to whether there are
‘unusual circumstances’ [citation] is reviewed under section 21168.5's
substantial evidence prong. However, an agency’s finding as to whether
unusual circumstances give rise to ‘a reasonable possibility that the
activity will have a significant effect on the environment’ [citation] is
reviewed to determine whether the agency, in applying the fair argument
standard, ‘proceeded in [the] manner required by law.™ [Citation.]

Elaborating on these standards, the Supreme Court explained that
whether a project presents unusual circumstances—the first element
needed to establish the applicability of the unusual-circumstances
exception—"is an essentially factual inquiry,” and a court applies “the
traditional substantial evidence standard.” [Citation.] “Under that relatively
deferential standard of review, ... reviewing courts, after resolving all
evidentiary conflicts in the agency’s favor and indulging in all legitimate
and reasonable inferences to uphold the agency’s finding, must affirm that
finding if there is any substantial evidence, contradicted or uncontradicted,
to support it.” [Citation.]

To sum up, when a party seeks to establish that the unusual-
circumstances exception applies, it must prove to the entity that two
elements are satisfied: (1) the project presents unusual circumstances and
(2) there is a reasonable possibility of a significant environmental effect
due to those circumstances. A court then assesses the entity’s
determinations on these elements by applying different standards of
review: a deferential standard applies in reviewing the first element and a
nondeferential standard applies in reviewing the second.

The court then addressed the specific issue before it, the standard of review
applicable “when the entity makes an implied determination that the unusual-
circumstances exception is inapplicable.” Emphasis added. The court explained that
the agency there had not made express findings on the unusual circumstances
exception but made only implied findings, making it impossible to determine the basis
for the agency’s decision or how it found on either element. The court explained, with
emphasis added, at 457-458,

The City made no explicit findings on either of the two elements. Thus,

while we know that the City found against Respect Life on at least one of

the elements, we cannot say with certainty whether it found against

Respect Life on the first element, the second element, or both.

When an entity’s determination that the unusual-circumstances exception
is inapplicable is implied, a court's ability to affirm is constrained. The

231
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court may affirm on the basis of the first element—which, again, asks

whether the project presents any unusual circumstances—only if the court

assumes that the entity found that there were unusual circumstances and
then concludes that the record does not contain substantial evidence of

any such circumstances. A court cannot, however, affirm on the basis of

the first element by simply concluding that the record contains substantial

evidence that there are not unusual circumstances. This is because such

an approach fails to address the possibility that the entity thought there

were unusual circumstances but concluded, under the second element,

that these circumstances did not support a fair argument of a reasonable

possibility of a significant environmental effect.

The court therefore did not ultimately rule that an agency violates CEQA and
improperly finds that the unusual exception does not apply merely by failing to make
express findings on why the exception'does not apply. It explained, instead, that where |
an agency fails to make explicit findings on the two prongs, a court may not simply
assume that the agency found there to be no unusual circumstances, i.e. the first prong.
It must instead move to the second prong, and apply the standard of review generally
more favorable to a petitioner, of whether substantial evidence supports a fair argument
that the project may result in significant impacts due to unusual circumstances.

Petitioner argues that Respondents failed to make such explicit findings, as in
Respect Life, but this is incorrect. Petitioner in fact quotes a statement from the
analysis where Respondents expressly state that “[t]here is nothing unusual” and “there
are no unusual circumstances.” AR 1156, This is in contrast to Respect Life, where the
City had merely found that the unusual circumstances exception did not apply without
giving any explanation as to why.

Moreover, as addressed above, Respondents did not even need to get there
since Petitioner cites to nothing in the record raising the possibility of unusual
circumstances or what they may be. He cites to circumstances but nothing showing
that these might be unusual. Finally, again, Petitioner fails fo point to substantial
evidence in the record showing that the Reach Code may, because of any unusual
circumstances, cause a significant impact. The Respect Life court reiterated this
standard, as set forth above. '

I
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Even if this Court were to find that Respondents had failed to make explicit
findings, and assumed there to be a basis for finding unusual circumstances, the result
would be that the Court must merely move to the next step, instead of automatically
finding a CEQA violation. The Court would need to determine if substantial evidence
supports a fair argument that the Project could result in significant impacts due to the
unusual circumstances. As explained above, Petitioner singularly fails to meet this
burden.

Petitioner has presented no basis for finding the unusual circumstances
exception to apply and the court rejectls his argument on this point.

Cumulative Impacts Exception

Petitioner also alleges in the petition that the adoption of the Reach Code falls
within the cumulative impacts exception to the exemptions. Howeyer, he does not
discuss this allegation in his opening brief so fails to demonstrate that this exception
applies.

Conclusion: CEQA Claim
The Court DENIES the Petition as to the CEQA claim. Petitioner has failed to

demonstrate a lack of substantial evidence to support Respondents’ determination that
the adoption of the Reach Code falls Within the Class 7 and 8 categorical exemptions
and has failed to show that an exception to the exemptions applies.

Failure to Comply with Reach Code Law

In addition to claiming that the adoption of the Reach Code violated CEQA,
Petitioner argues that the Reach Code does not comply with law governing reach
codes.

He first contends that 24 CCR 10-106(b)(4) requires Respondents to prepare and
submit to the CEC an ND or EIR under CEQA and that the failure to do so renders the
Reach Code “invalid per se.” This argument ignores the full language of section 10-
106(b)(4). Subdivision (b) states that local agencies “wishing to enforce locally adopted

energy standards shall submit an application with” the listed materials. Subdivision

~33.
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(b)(4) states that these materials must include “Any findings, determinations,
declarations or reports, including any negative declaration or environmental impact
report, required pursuant to the California Environmental Quélity Act....” It therefore
merely requires the agency to provide whatever CEQA findings and documents is
adopted, which may or may not be either an ND or EIR. Respondents also submitted
its application and documentation to the CEC and the CEC has approved the Reach
Code hased on the documentation which Respondents submitted. RJN, §[1, Ex. A

Petitioner next argues that Respondents also violated the requirement in 24 CCR
10-106(b) to adopt and submit a determination that the Reach Code standards are cost
effective with findings and supporting analyses on the energy savings and cost-
effectiveness of the proposed standards. He asserts that Respondents submitted only
the State’s Cost Study. Respondents point out that the Cost Study analyzed the cost
effectiveness of PV systems based on.the specific circumstances of each identified
climate zone, including the one in which the City is located. Respondent City Council
based its findings on this Cost Study and imposed requirements which will be even
more economical. Respondent provides no explanation as to why reliance on the State
Cost Study is inherently inadequate metely because it was a study addressing the cost
effectiveness of such systems throughout every part of the state instead of only Santa
Rosa. Petitioner contends that another study concluded that such reach codes would
increase utility bills in the Bay Area but this is immaterial.} The law at issue here only
requires the agency to rely on a cost effectiveness study and submit it to the CEC when
seeking approval of a reach code. It does not provide authority for challenging the
reach code because a different study tlakes a different position. Again, also, the CEC
has already approved the Reach Code based on the documentation provided, thereby
finding the documentation to satisfy 24 CCR 10-106.

The Court also DENIES the Petition as to the claim that the adoption of the
Reach Code violated applicable law governing reach codes.

i
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Conclusion
The Court therefore DENIES the Petition in full.
ITIS SO ORDERED.

DATED: April Z-% 2021 - \/‘% \
x1~ L%WOW&f

|~
-

PATRICK M. BRODERICK
Judge of the Superior Court
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BURKE, WILLIAMS &
SORBNSEN, LLP
ATTORNRYA AT LAW

OAKLARD

Kevin D. Siegel (SBN 194787) ' FILING FEE EXEMPT PURSUANT TO
E-mail: ksiegel@bwslaw.com GOVERNMENT CODE § 6103
Stephen E. Velyvis (SBN 205064)

E-mail: svelyvis@bwslaw.com

Tamar Burke (SBN 328724)

B-mail: tburke@bwslaw,com

BURKE, WILLIAMS & SORENSEN, LLP

1901 Harrison Street, Suite 900 ELECTRONICALLY FILED
Oakland, CA 94612-3501 Superior Court of California
Tel: 510.273.8780 Fax: 510.839.9104 County of Sonoma
5/10/2021 1:22 PM
Sue A, Gallagher, City Attorney (SBN 121469) Arlene D. Junior, Clerk of the Coul

Ashle T. Crocker, Asst, City Attorney (SBN 215709) By: Jennifer Ellis, Deputy Clerk
CITY OF SANTA ROSA

101 Santa Rosa Avenue, Room §

Santa Rosa, CA 95404

Tel: 707.543.3040 Fax: (707) 543.3055

Attorneys for Defendants and Respondents
CITY OF SANTA ROSA and CITY COUNCIL

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SONOMA
WILLIAM P, GALLAHER, an individual,. Case No. SCV-265711
Petitioner and Plaintiff, Assigned for All Purposes to
Hon, Patrick Broderick, Dept. 16
v, i P
Wﬂ%ﬁﬂ}wJUDGMENT

CITY OF SANTA ROSA, CITY COUNCIL
OF THE CITY OF SANTA ROSA, and DOES
I through 235, inclustve,

Action Filed: December 17, 2019
Defendants and Respondents,

Having entered, on April 22, 2021, a Ruling on Petition for Writ of Mandate and
Complaint for Declaratory and Injunctive Relief, a true and correct copy of which is attached
hereto and incorporated herein as Exhibit A, which denies Petitioner and Plaintiff William P,
Gallaher’s (“Petitioner”) Verified Petition for Writ of Mandate and Complaint for Declaratory
Relief (“Petition™) in its entirety, and good cause appearing, the Court hereby enters judgment in

favor of Respondents and Defendants City of Santa Rosa and City Council of the City of Santa

OQAK #4844-4623-7926 v1 -1-

[PROPOSED] JUDGMENT
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BURKR, WILLIAMS &
BORENSEN, LLP
Arrorniys AT LAw

OAKLAND

Rosa (collectively, the “City”), and against Petitioner, on each and evety cause of action alleged
in the Petition,
The City shall be entitled to recover costs from Petitioner, subject to the filing of a

memorandum of costs.

Dated: E; i 1 ) , 2021 ‘

- “‘"f’ = e B peo oo

The Honorable Patrick Broderick
Judge of the Superior Court

APPROVED AS TO FORM:

Matthew C. Henderson
Counsel for Petitioner William P, Gallaher

OAK #4844-4623-7926 v -2
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BUPERIOR coﬁgﬁ‘f ¥ 0

QOUNTV QF gONSﬁ?ORNIA
HON., PATRICK M. BRODERICK PR 2 -
JUDBE OF THE 8UPERIOR COURT'

Courtraotn 16 b cQ
3038 Cleveland Avenue

Santa Rosa, CA 95403 Deva

(707) 5216729

SUPERIOR COURT OF CALIFORNIA, CGUNTY OF S8ONOMA
WILLIAM P, GALLAHER, ; Case No, SCV-2688711

Patitionar and Plaintiff,
RULING - ON PETITION FOR WRIT OF

V. MANDATE AND COMPLAINT FOR,
v DECLARATORY ANRD INJUNCTIVE
GITY OF BANTA ROSA, et ul., RELIEF

Respondants and Defendants,

The Petition for Writ of Mandate and Complaint for Declaratory and Injunctive
Reliaf filee December 17, 2019, cama an regulary for hearing on January 27, 2021,
before the Honoreble Palrick M, Broderek, Judge, pregiding, Gounsel Matthew G,
Hendarson was pregent on behalf of Fetitionar and Piglndiff Willlam . Gallaher.,
Goureel Kevin D, Blegel was prasent on behalf of Resbondents and Defencants Clty of
Sarte Rosa and Clty Couned! of the Gity of Santa Roed, Alsg present cbeerving on
behalf of Respondents and Defehdants were vounsel Biephen . Velyvis and Ashle T
Crockar,

Upon consideration by the Couit of the papers sind evidenas filad in support of
and In opposition to the Petition, and hvaving heard and considered the ol argument of
sounaal, the Court rerdsrs the following declston;

Petition for Writ of Mandate and Complaint for Declaratory and Injunctive
Rellof DIENIED as explained herain,
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| Environmental Quality Act (‘CEQA". He asserts that Respondents impropetly found

112019 Encrgy Code (‘the Energy Code") which requires low-rise residential construction

B3: 21 ulaabulagalaalala] _ pogoanaae @q PAGE  83/37

Pacts

Patitioner seeks & wiit of mandate dirscting Regpondents to set asida their
approval of Ordirance No, ORD-2018-019 Entitled: Ordinance of the Gounc) of the Clty
of Banta Rosa Adopting by Referétios, With Local Améndments, the 2018 California
Enargy Code Inoluding All-Elecirio, Low-Rise Residential Reach Code (“the Reach
Code” or ‘the Project”) adopted November 18, 2019,

In hia fitat cause of action, Petitimnef sortands that Respondents impmpariy

adopted the Reach Code without conducting requiced feview undar the California

the adoption of the Reach Code to fall within three exemptions from CEQA when In fact
substantlal evidence shows that the Reach Code may causs reasonably foresesable,
potentially significant physical changss n the environment so Respondents werg
tequirad to prapare an envitonmantal impact report ("EIRY) under CEQA. He alan
argues that the unusual clroumstances exception ahd the cumulative impacts exception
to the examptions apply, '

In the second cause of action, Petitionar sontentls that the adaption of the Reach
Code vfolamdir&qulr@manta for adopting reach codes because Raspondents failed to
prapare the requisite CEQA document and falled to do 2 required cost-effectivensas
énaly&ia.

Adopiion of The Reach Gode

Priot to the Respondent City of Santa Rosa ("thi City") adopting the Reach

Gode, the Stale of Callfornia (“the State") undated its Bullding Standards Code with a

1o include solar photavaltaic ("PV™ and battery storage systems. 2 Administrative
Revord CAR") 22, 28, 32, 34; 6 AR 61 ;‘7 AR 72 23 AR 305, 56 AR 1148, The State
publiahed g Negative Declaration (‘the State NOY for the Enetgy Code fitding that it wil
not causa any signifioant impacts and j;hat it will providéa anvironmantal banefits through
reduation of enargy conaumgption from providers, 2 AR 3 et seq.; 3 AR 489 ¢f seq,;

nhu
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2019 and on June 11, 2019 ite Climate Actlon Bubcorrimiftes (‘CAS" considered 3
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particularly 2 AR 28-29, 82, 34, 40-89, 1t alao commissioned a Gost-Bffectiveness
Study ("the Cost Btudy"), 24 AR 309 et seq,

Reapondant Cly bagan exploring adoption of ah all-electils Reach Gode in BErly

options, directing staff to develop-an all-elentrle Reach Lf:ode, parineting with several
other looal agencies regutating olimate protection and &nergy uses, 7 AR 74-75.

The Gity made public-outreach efforls and reac:cal\}ead comments from the public,
organizations, and industry groups. See, a4, 14 AR 157, 18 AR 188 et seq,, 32 AR
609 et veq., 43 AR 598,

Btaff prasented the proposed Reach Code requiring new low-riae residential
sonstruation to provide a permanent elaecttolty supply for space heating, waler heating,
vooking and clothes drying, with no plumbing for naturit gas, 1 AR 184, 1381 12 AR
139-144, Prior to the regulary scheguled Oity Counell masting of Oatober 22, 2019,
City staff prepared & memo regarding exsmption frotm CEQA (“the City CEQA Mema")
and finding the Reuch Code to be exermpt from CEQA, In part relying on the Slate NI
and Cost Study for the amendmants in the State's 2010 Ensrgy Code, 56 AR 1148-
1186, 1t explaing thata minimum code-compliant PV systam would genarate electriclty
roughly aqual to that typically purchased for mixet-fuel homes while a larger system
would generate close to 100% of a home's typleal enalgy needs, 24 AR 398; 56 AR
1151, ‘ .

The City CEQA Merno concludad that adoption bflthe: Resoh Code would be
axarpt frorm GEQA pursuant to the "comrmon-ganss" @xemption set forth in 14 COR
section 16061 (b)(3) of tha Guidelines for the Implernertation of CEQA (“Guidslines”), as
wall ab two “satagorical” exemptions, Class 7 and Clags B, set forth in Guldalings 18207
and 15308, respectively, 58 AR 1148-1168, The Sty GEQA Mamo explained that the
Redch Code will "further reduce emergy consumption” with apecifie findings that that the
PV syatems will raduce enetgy consumption by specifiiz amounts compared o mult-fusl
homes; they will reducs the need for additional fransmission Infrastructure; they wil

3.
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reduca the impaets of power shut-offs; they will reduce vonsumption of natural gas or

water for genarating electrivity; and the proposal will promote the polivies of the City's
Glimate Action Flan ("CAP"). 58 AR 11801168, It aldo determined that there is no
mxaaption to the axemptivns, stating that the ‘unususl vitcumetancss” exseption does:
hot apply because there are no "unusual olreumstances’ and thare ia no evidenca of
sumulative impacts, 56 AR 1156,

Respondents ultimately found adaption of the Reach Coda to be exempt from
CEQA under the three exemptions sz set forth In the Gity CEQA Mamn, 6 AR 68-69,
The Cliy published & notlos of exemption (“NOE") on Devermber 12, 2020, eetting forth
all three exemptions. 1 AR 2, ‘

Reauests for Judiclal Notice

Respondents request Judiclal notice of the Califormia Energy Commission

("CEC") approval of the Reach Code, Patitioner’s letier to the CEC, approved reach

vodes of several other munlcipalities, thern equivalense to kilewatt hours ("kWh"), .

spacified detalls from the information published by the State of California ("the 8tate”)
oh solar photovaltade systems, the State's Building Stahdards Codes, and Respondents’
Glirnate Action Plar (“"CAP™.

Petitionar objects to the requests except for the fast fwo lkems, the Blate Buildiﬁg
Standards Codes and Respondants' C“Al‘” He argues that the items are not relsvant.
and were not part of the record or before Respondents when adopting the Reach Cade,

The raquaest is granted as to CEC approval, theim equivalence, the State's
published information on photovoltalt systems, the Biates vodes, and the CAP, Judicial
notice of the CEC apptoval of the Reath Code, which fook place afler the undetlying
proceedings and affects Petitioner's ohallenge based dn noncampliance with taw
goverting raach codes, iIs appropriate, The therm ang 'phmfmvoltalc Information are
relevant for undaratanding the cortext of the Information in the record and are judiclally
noticeabla,

i
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The request is denied as to Petitionar's latter, which doea not appaar judically

[|noticeable, and the reach vodes of other municipalities, which, by thelr nature aril

purpose.here, would anly be appropriate to consider if they were information in the
tavord, The information on bthear codes appears to be an improper attempt to Include
information puiside of the record,

Petitioner also seeks judiclat notioe of information from Pacific Gas and Electrio
Company (‘PGEE") regarding totating outage status anhd 8 newapaper articlz on rolling
blackout during a heatwave. These ara again Improper for judiclal nofice hera since the
information was not part of the record but ite nature and intenced purpose here are sush
fhat they would only be appropate td vonslder had thety bieen part of the regord, The |
information appears to he an impmpér attenpt to nclute information outside of the
resard, The Court aceordingly denies Petitionet’s requests,

The Gourt notes that ne decision regarding any of the ltems which either party
prasents for Judicial notice is dispositive i the outeomé of thia F’éﬁition. The Court's
ultimates ruling would be the same regardieas of whethér if teversed s declsion on any
of thase items.

Overview of Reach Godles

Title 24 of the California Code -qf Regulations seta minimum standards for

building sodes In Gallfornia in the Bullding Standards Gods, inoluding, ameng othars,
fhe: Plumbing Gode and Energy Code, ©

Local agencies may modify these codes basad bn local nonditiona and based on
required findings. Mealth and Safely Code seotions 17068.7, 18941.5 sea 7 AR 43, In
geidition, no modiffeation of chiange ia effective or operktive until the finding and the

|| madification or changs have bean fled with the Califortia Bullding Standards

Commigsion,

Lowal agenoies may also adopt energy-effigiency rﬁodlﬂcaﬁons o the Energy
Gode if 1) they flnd the medifications to be cost-effective and 2) the California Energy
Gommiggion ("CEG" finds that the ruléa will reduce energy nonsumplion. PRC section

B
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25402,1(h)(2); sae 24 AR 317, Agaih,‘ thege are not enforceable or effactive untl the

agenoy submits required dosumerttation to the CEC and obtalns CEC approval, PRG
aertion 265402,1; 24 GOR 10-106,

CEQA Ovarview

The ultimate mandate of CEQAls "to provide plblic agensles and the publie In
ganeral with detalled Infarmation about the effect [of] 4 propossd project” and to
minimize those effects and chooss possibla altermativba, Publla Resources Code
("PRC") section 21081, After afl, the public and publis participation hold a “privileged
position” In the GEQA process hased on fundamental "notions of democratio dacislon-
makifg," Concerned Citizens of Costa Mesa, Inc. v. 32nd Distriot Agricultural
Asgociation (1086) 42 Cal.3d 920, 936, As stated In Laure! Heights Jmprovement
Associatlon v. Regents of the University of California (1988) 47 Cal.2¢ 378, 302, '[ihe
EIR provess protects not only the environment but alsd informed self-government,”

An EIR s requirad for & projest which subatantial evidence Indivates may have a

|| slgnificant effact on the environment, unless the projadt s exempt from CEGIA,

Guidslines for the implementation of CEQA (Guldelines), 14 COR section 15063
PRG sactlons 21100, 21151, PRG section 21084 (govérning exemptions); Guidelina
16061 (gavarning exemptiona), BIRs are, in the words of the Callfarnia Supreme Conrt,
‘the heart of CEQA." Laurel Helghts Improvement Asen, v, Regents of the Univeratty of
Calffarnia (1988) 47 Cal.3d 376, 382 (Laure! Halghts ), Thus, ah envitohmental Impact
report (‘EIR") Is ordingrily required, and a lesser CEQA dooument sush as a negative
declaration ("ND") fa Inaufficient, if substantial evidenog in light of the resord indicates
that the project rmay have a gigniflcant impaat, PRG 21080()(1); Guideling 18064(4)(1),
The Suprame Gourt in No Ol Ino, v. Clty of Loy Angeles (1974) 13 Cal.3d 68,
74, found that CECA sats forth & thres-stage prosass for deterrining if environmantal '
review pursuant to CEQA g neoessary and, If so, what level, This was futther explainad

Pfheen are at 14 Ol Gade Rags §§ 15000, ot say. Gourts shoull at a minimum afford grost waight to
the Guidelines except when a seation la olearty unauthorlzed or aroneous under QEQA, Latrel Helghts
Improvement Ass' v, Regonta of Univ, of Cal, (Laurel Welghts 1) (1988) 47 Gal.3d 376, 391, fh 2! Blerre
Olub v. Counfy of Bonoma (1682) 8 Cal App.4th 1307, 184186, .

"B
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1 || And olarifled in Gantry v. Gty of Murieta (1905) 36, Ceﬂ.App,Mh. 1359, at 1371-1872,
2 || which stated that "CEQA lays out & three-stage process” by which 1) the agenay must
3 |1determing whather the partioular sctivity is coverad by CEQA, Le., the activity Is a
4 || "project” as defined in CEQA and is not exatmpt; 2) i the activity I & “‘projest” ant not
5 | exemnpt, the agency must corduct an Inftial study to détermine If it “may have «
-6 ||significant effact on the anvironment”, and 8) it must then apprave an EIR i the project -
7 ||may have such an effsct, or if it finds that the project will not have sush ar mpact, it
8 || may prapare a negative declaration. I the warde of Citizens for Environmental
9 || Reaponsibilly v. State ex rel, 14th Dist. Ag. Assn, (App. 3 Dist. 20158) 242 Cal.App.4th
10 || 668, 668, :
X "[Tlhe Guidslines establish a three-step procesd to assist @ public agency
. In determining which document to prapare for & project subject to CEQA,
12 (Guidelires, § 18002, subd, (k).) I the first stef, the lead public agensy
praliminarly examines the projaet to determine Whether the projact is
13 statutorly exerpt from CEQA, falls within a Guidelines catagorival
axemption of I "It tan be seen with cartainty” that [the) proéact will not .
14 have a signifieant effect on the environment.” [Citations.] [Cltation.] If so,
. ho further sgency avaluation under CEQA is required, The agenoy may
16 prepare & notlos of gxemption, [Citation,) If, however, the project does
tot fall within an exemption and it canhot be geen with certainty that the
16 profact will not have a significant effest on the ehvironmant, the agenc
akes the saoond step and conducts an inftlyl stidy to determine whether
17 the rc?aot fmay have a significant effect on the énvironmeant, [Citations,] if
the Inittal atudy shows there Is ro substantial evidense the projest may
18 have a signifivant effest on the environment or revisions to the project
wouldl aveld guch an effact, the lead agancy preparas a negetive
19 - deolaration, Lcitzaticma.]v I the initial study shows ‘there is subatartial
gvidence ., that the project may have a slgniflodnt effect on the
20 enviranment,’ the lead agency must take the thifd step and prepare an
» anvitonmental impact report (BIR)" [Gitation.]
22 Projects Subjoct to BEQA
29 Generally speaking, any astivity a public agensy has diseretion to sarry.out or to
24 || apprave which hag the potentlal for resulting In o physisal changa in the environroent is
25 | a "project.” G@ntrj/, aupra, 1371, Under CEQA, & "Projact” meatis the “acﬂvlty which s
26 || being approved and which may he subject 1 several disorstionary approvals” and it
27 || ‘does not mean each separate governmeantal approval” Guideline 15378,
28 || o ;
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Respondents do not contend that the declsion to atlopt the Reavh Code was not
within the definitlon of a “project” under CEQA.

Projpots Exampt from GEQA

- As noted above, the first step an agency must inake in conducting review
purglant to CEQA is determining whether an activity i a “project” and, If 8o, whether [t
s "axempt” fram CEQA,

FRG saction 21084 |s the statutory authotity for exemptions from CEQA and
exoaptions to those exemptiona. If the project la sxempt, then the agenoy beed conduet ;
no further CEQA review. Citizens for Environmental Responsibility, supra, 242
Cal.App.4th 568. If an exception to the exemptions applies, the agency may not resly on
an exemption and must conduot further CEQA review,

Guideling 15061 governs "Review for BExemptioh” from CEQA and sets forth the
types of exerptions, These Include, as relevant here, (2) pursusnt to & aatcagi:»riual
exemption found in Guidelings 16300, ot sen., and (8) the "common sense examption”
for projects with & potential for causlng a slgnifioant effect and which applies "fwlhere it
can be saan with certainty that there fs ho pc:ssiiolllty that the activity in question may
have & significant effect on the ahvitonment,” Subdivigion (b)(3) Is the "oommon-sense”
axemption. Sew, Apariment Assoclation of Greater Lok Angeles v, Clty of Los Angeles
(2001) B0 Cal App.4th 1162, 1171 Davidon Homes v, City of San Jose (1997) B4
CalApp.dth 106, 116.117, '

The Common-8ense Exermption
The common-senga examption may be used ‘ofly in thase situationa where its

absolute and preciee language clearly applies.” Myers v. Board of Supervisors (1st

Digt, 1976) 58 Cal.App.3d 413, 428, Where one can rdles a legitinate question of a
possible significant rpact, the ex&mpﬂon dosa not apply and, because 1 reguires &
finding thad such impacts are iImpoessible, it raguires o factual evaluation based on
avidence which shows that it sould have no possible significant impact. Davidon
Hormees v. Gty of Ban Jose (1987) &4 CalApp.4th 108, 116-117. . The agenoy thus

8-
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bears tha burden of baging its daclsion on substantial evidenve that shows no such
possibility, /bid,
Catedotical Exemptiohs

In accordance with PR saction 21084, the CERA Guidelines list a number of
classes of projects which are considered genetally not to result in a significant impant
o the environment and are thus generally exempted from CEGA, PRC 21084
Guidelines 1530015331, Azusa Land Reclamation Ca., Ing, v. Main San Gabriel Bagin
Walermaster (18897) 52 Cal.App.4th 1185,

Guideline 15307 sets forth the Class 7 categorial exernption for actlons taken to
protect natural resources. |t states, in 'full, |

Clags 7 congists of actiona taken by regulatory hgencles as authorized by
atate law or looal ordinance to assure the mainténance, restoration, ot
enhancement of a natural resource whare the régulatary process involves
prosedyres for protection of the enviranment, Examples include but are
not limited to wildiife preservation activitles of this State Dapartment of
Fish and Game. Construction activitles are not included in this exétmption;

Guidelina 18308 eeta forth the Class 8 satégoridal exernplions for actions taken

Class 8 conslets of actiona taken by regulatory dgencles, as authorlzed by
v state orlocal ordinance, to assure the malntenahce, restoration,
anhancement, or proteotion of the anvirornmeant whare the regulatety
process Involves procedures for protection of thi environment.
Construction activitias and relaxation of standards allowing environmental
degradation are hol included ity this examption, '

Btandard of Review
Any Ingulry into whether an agenoy has failed & comply with GEQA “shall extend
only to whethet there was a prajudicial abuse of discration, Abuse of disuretion is

established if the sgency haa not procesded in & mantier raquirad by law or if the

determination or decision s not suppa&@d by substantisl evidencs, PRG settion
21168.5, |

A threshold dispute which this case prasents, and which may determing the

e
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atandards which may apply under CEQA whert detarrhining if the agenoy has thus
abused lts diseretion, with the defermination as to which applies depanding on the
elrcurnatances and, moat specifloally, the procedural $tage of the environmental review, '
Thesa include the falr argument téat. whih controls when an agenoy is determining if it
sholld prapare an EIR or gimply an NI\D, This is baged on PRG 21080(e); sea also,
Guldeling 15064(a)(1); Laure! Helghts Improvement Ase'n, v. Regenis of University of
Callfornia (1693) 6 Cal.ath 1112, 1136 (Laure! Hefghts If). The substantial-evidence
test spplles to ducisions regarding gignificant impactsin approving an EIR and the court
muet uphold the declsion If it ls supported by substantial evidence Ih the recor as &
whole, Bowman v, Clly of Petaluma (1086) 186 Cal.App,3d 1085, 1075; ave, River
Vallay Preservation Profact v. Melropolitan Transit Devy, Bd, (1995) 37 Cal App.4th 154,
186 e, Senta Teresa Citizen Action Group v. Clty of San Jose (2008) 114
CalApp.4th 889, 703, On the othet hand, fallure to inglude required elemants or
Information 1z & fallure to proceed in the manner requited by law and demands strict
sorutiny involving de nove review, Sfe}vza Club v, $tafe* Bd. of Forgstry (1994) 7 Cal.4th
1218, 1236, Vinayard Area Citizens for Responsible Growth, supra, 40 Gal.4th 436,
Whete an agenoy has determined if a projact Is exemit from CEQA under & categorical
axemption, the court alsa muat uphald the agency's deldlsion if supperted by substantial
avidenve In light of the whole record, Gitlzens for Environmental Responsibilify, supra,
242 Cal App.ath 568, Davidon Homes V. Clly of San Jose {1997) 64 Cal.App.4th 108,
118 Fairbank v. Clty of Mill Valley (1989) 75 Cal App.4th 1243, 1281,
Dermonstrating Prajusiclal Eror
preliminarlly, agency actlons are presutned to chmply with applicable law unless

the patitionar presents proof to the émr@tmry, Evidenoa Code aaction 854 Foster v. Civil
Service Commission of Las Angeles cf'dunty {1 983) 148 Cal,App.3d 444, 463,
Accordingly, the findings of an adminietrative agency s presummed fo be supported by
substantial evidence absent contraty evidence. Taylor Bus, Service, fno. v. an Diego
B, of Education (1087) 195 Cal.App.dd 1381,

w1 O




04/ 22/ 2021

N =

I N (O (e e S |
5= EC N SEE = s TS = - - SR <> B % SRS o SR o B » - e = S = R S 4 ]

o B 4
S w©

apply ag an inftlal matter unkses substantial evidence alpports thelr facial applivabllity

@31 21 e Lalalalatalala] HbanonoDn o8 PAGE  12/87

Additionally, ae notad above, any inquiry into whether an agensy has failed to
comply with GEQA must determing It the error, or abuse of discretion, was prejudiclal.

PRC seotion 21166.8; ses also, Save Cuyama Valley v. Cotinly of Santa Barbara
(2013) 218 Cal.App.4th 1088, 1073,

The Applicahle Standard of Review, for Exemptions
and BExgeptions to Exemptiong.

Patitioner Incorrectly relies on the fair argument standard here in arguing that the
Projant dogs not fall within the exemptions on which Respondants rely. As
Respondenta note, that test does not apply to a determination that a project 1s exempt
from CEGA, and spacifically within & cdtagatioal exemption,

Patlitloner relies on the “fair argument” standard of review to argus that the court
must order an agency to prepars an BIR If the record dontaing substantial avidence
gupporting a falr argument that the project may have & significant impact, despite finding
that the Project falls within a categotical exemption. F’(etltlonaf's BOpening Brief ("OB")
14, st aeg, Although Petitioner sete foFth & oorrect degcription of the falr argument test,
Patitloner is inoorract in asserting that it apbliay hare, ds explained balow.

Pefitioner s also generally correot when inttially discussing the standard of
review regarding sxemptions from CEQA ancl exceptions to the exemptions at OB 9.8,
at which point the standard which Patftionsr discussesis not the falr argument standaid,
Fust mimple, Patitiorier reserts, correctly, that "the Class 7 and 8§ exemptions ... do not

LG OB 12142, Mowaver, following this prafatory passage in his brief, Petittonar then
incorrantly refles on the falr argument test whah acteally arguing how the adoption of the
axemptiong is impropear at OR 14, ef sémn. Fefitioner arguas that “an agenay is reguired
to prepara an [EIR] whenaver substantia! gvidenoe in the racord supports & “falr
argument” that & project may have e signifivant effact ., OB 14; 3-4, He vontende
then sats forth the falr argument standard and subsequently reltarates his contantion
that reliance on the exemptions was improper becausd “there 1s abundant evidense ..,

|
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that the Reach Code may have a variaty of substantial impaets ...." OB 16: 1213, In
his disnusslon, he largely telies on asserlons about purported substantial e)\}Idenoa
which he claims suppoits & falr argurnent that there may be significant impacts,

Instead, however, as noted above, the more deferential, substantial-evidence
tast applles to the initial agenay dratarrqinations that & tategorioal exemption applies to a
project, Ravidon Homes v. Gty of San Jose (1997) 54 CalApp.4th 108, 115; Fairbani
v. City of Mill Vallay (1999) 78 Cal.App.4th 1248, 1281, 1t is importsant 1o note that there
was for same time apparently some disagreement over the specifle standards of review
to apply to agency determinations regarding exemptions and exceptions to exemptions,
Saa, Dunn-Edward Corporation v. Bay Area Alr Quality Management District (1992) 9
Cal. App.4th 844; Gentry v. Clly of Murrieta (1998) 36 Gal App.4th 1359, 1408, fr.24. In
the paat, courts, es discuseed in the above two cases, often, but not uniformly, appled
the fair-argument test to the finding thet a project fit within a categorioal axemption.
Gourts have since, however, becoma uniform in breaking down the atandard of review
Into thrae basle parts, Azusa Land Réra/amatian Go., Ihe, v, Main Ban Galriel Basin
Watermastor (1997) 82 Cal.App.4th 1168, Fairbank v. Clly of Mill Valley (1998) 75
Gal App.Ath 1243; Davidon Homes v. City of San Jose (1087) 64 Cal App.4th 108,

As noted above, tha court in Citizens for Envirofimental Responsibilily, supra,
242 Cal.App.4th, 668, set forth & detalled deacription of the steps and hecessary
determinations which are regulred when an agency stidies an activity to determine if
CEGA applies and also what level of review is necessdry, explaining, with emphasis
added, that If an é\gency finds & project to be exampt from CEQA, “no further agency
evaluation under CEQA Is required ..., If, however, the project does not fall within an
gxamption and /f canhot be seeﬁ with Ee:-:rminty that the profect will not have a significant
effect on the snviranment, the agency takes the secontf sfep and.conducts an initial
afudy to determine whether the projact may have a sighificant effact on the
anvitoment.” On the burden and standard of review, It explained, at B8 with

emphasie addad,
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The lead agency has the burden to demonstratis that a projact falls within

a cateyorioal axemption and the agency's determination must be

&u?portmd b%/ substantial evidence, [tGi ation,] Onee the agenoy

establishey that the project is @xem? , the hurdén shifts to %h@ party

challenging the exsmption to show that the prolact s not exempt because

It falts within onhe of the exceptidns llsted in Guitlelines seatlon 15300.2.

Similarly, the court in California Farm Bursau Federation v, Califorie Wiliife
Coniservation Bd, (2006) 143 Cal.AppAth 173, at 185, also explained,

Where the apeoific iseue is whether the lead agenay correctly determined

a project Tell within 4 categorical exemption, we must first determing as a

matter of law the scope of the exernplion and then defarmine if substantial

avidence supports the agenay's factusl finging that the profect fefll within

the exermption, (Cltations.) The lead agency hes the burden to
demonstrate auch substantial evidenea, (Chatidne,)

(noe the agency maets this burden to establish the project is within &
categorically exempt olags, “the burden shifts to the party chellenging the
- axemption to show that the project s not exempt bacause Jt falls within

one of the exceptions listed in éuldaﬂna&; section 18300,2."

I the wards of Courrty of Amador v. Ef Doredo Gounly Weler Agency (1998) 76
Gal.App.4th 931, 8t 966, * ‘Whers a projact is nategorigally exempt, it Is not subject to
CEGA ragquirements ang "may be implerented without any CEQA compllance
whataoevar;” ' [Clmtion.]' M In keaping with general prinsiples of statutory aonstruction,
axamptions are construed narrowly ard will not be unréasonably expandad bayond thel
forms. [Citationa.] Strict conetruction allows CEQA foibe Interpreted In & manner
affo'rding the fullest possible environmental protactions within the reagsonable scope of
statutory language. [Cltations.] It also’comports with the statutory directive that
sxamptions ray be provided only for projwcta whish have been detarminad not to have
a slgnifivant environmental effect, [Citations.]”

The fair argument test thus applios whey an agdanoy findle & project to be subjoct
o CEQA and publishes a nagative declaration, which it may do If no substantial
aviderce in light of the record Indicatas that the peoject may have a sighificant iImpact,
RRC 21080(w)(1); Guideling 15064(a)¢1), As the Supréme Court stated in Laur/
Helphts Improvement Ass'n. v. Regents of Univarsity of Callformia (1993) 6 Cal4th
i
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1112, 1136 (Laural Helghts 1), 'the 'fsafr argument’ tedt has baen applied only to the
desision whather to prepare an original EIR or & negative daolaration,”

This egtablishes several key points ragarding the standard of review, and the
applicable burden, at issus In this peﬁfiom Firet, the substantial-evidence test applies fo
an agency's detarmination that a project falls within &-catagarioal axamption from
CERA. 8econd, the teat by which an agenoy may fint a projact exempt oniy It It san be

Boen with cartalnty that there s no possibility that the motivity In guestion may have a

slgnificant effect on the environmant is the standard fr the ‘common sense” examption
only arid doas not apply to findings that & project falls Within & categorical examgrion,
Third, ohce an aganoy has determined that a project vnder CEQA is exampt from

| CEQA raviaw, the agency sonducts no further environmental review. Onily if the agéncy

toss not find the projest to be exemprt doas it continug further and determine from the
imitial study whether tha project may have & significant effect on the snvironment and
thue require an EIR or If it may instead approve an NI,
The Exception to Examptions due to Unususl Cireumstances

As explained above, once an agency has found, based on substantial evidence,
that a praject falls within an exemption, the burden shifs to & parly opposing the project,
such as Petitioner here, to demonstrata that an éxcaption to the exerptions applies. Ag
the Bupreme Gourt steted b Berkelsy Hills, supra, 60 Galdth at 1108, "As to projects
that meet the requirements of & categorical exemption, a party challenging the
éx&samption has the burden of producing evidence supporting an exaepfion” Bee also, -
a.g., California Farm Bureau Faderation, supra, 143 Chl. App.4th 188, The Supreme
Court sontinued to éxplain how one challengling an exdmption determination must
challenge It based on the unusua! oiroumstanaes exception, atatlng, with otiginal
armphasls,

As explained above, to @at&ﬁlish the unusual chrisumetances exception, it

s ot snolgh or 8 chalenger marsy s proyc upstantal sidrce et

s the incuiry GECQA mclulrm absent an exermptibn, é&;‘, 21161} Buch a
showing & vadeguate o avercore the Seoretaty's determination that the

") e
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%/Elml effacts of & project within an esaamc‘ot clagis are not slgnificant for
EQA purposes, On the other hand, evidence that the profect will have »
slgnificant effect does tend to prove that some alroumstance of the project
ls unusual, An agenoy presented with suoh evidence must detarmine,
based ot the entire retord before t—including tontrary evigence
reprarding significant environmental effecte—whether there is an unusual
clreurnetance that [ustifies raroving the project from the exempt class. -

The Suprema Court therefore set forth fwo ways In which someons might support

an argumant that the unusual sirsumatances exception applies. As the court in Citizens

for Environmental Responsibiity, supra, 242 Cal.AppAth, 574-878, described the rufing
of Barkeley Hillside, . _

In Barkalay Hillside, ... our high court added addlitional clarificetion to the
trusnel clrsumstanee axception analysis, The tourt identified two
altemnative ways to prove the exception. [Gltedlrn],

[n the firgt alternative, as this court said in Voices, a challengsr must prove
hoth uribaual oircumskances and a significant environmental effeqt that is
due to those cirournstances, In this method of piroof, the unusual
circumetances relate fo some faature of the project thﬁ:lt digtingulshes the
project from other fagtures In the exenipt cless, [mtatron.]‘ One &n
unusual clrournstance fs proved under this method, then the "party need
only show a reasonable possibility of a significaht effect dua to thet
untisual ofroumstance.” (bid, talles added,)

Tha aourt in Berkaley Miflside made clear that “sectlon 21168,8's [10]
abuse of disoretion standard appl[les] on review of an agancy's declsion
with respect to the unusual sircimatances exception, The detartnination
a8 to whathar thare are 'unususl cireumstancses’ [cltation! s reviewed.
under sectlon 21168.5's subslantial evidence prong, However, an
agency's finding a6 t0 whether unusual olrournstances give rige 10 ‘a
reasonable {mmbllity that the aotivity will have & significant affect on the
envirorment' [sitation) ks reviewed to determine whether the agenay, in
nent standerd, ‘proveeded in {the] manner required

Ag for the flrst prony of the emepttonmwlwther the project presants
clroumstances that are unusualfor projects in al exempt class-thls
quastion is essantlally a factual Inguiry for which the lead sgency serves
as " the finder of fact' " [Cltation.] Thus, reviewng sourts apply the
traclitlonal substantial evilenoe standard Insorsgraied In sectlon 21168.8
to this prang, [Citation,] Under that relatively defarential standard of
review, our role In considering. ths evidetse differs from the agency's,
(Ibsiel.) " "Agencies must walgh the evidenoe and determine ‘wiich way
the soales Up,' while courts sonducting firaditiorral] substantial evidencs ..,
review generally do not."’ [Cit&tl@ﬂ.? natead, réviswing courts, after
r@aotvin? all evidentiary conflicts in the aganoy'@ Favor and-indulgmg in all
lagltimate and reasohabla ihferences to Uphold the agency's finding, must
affltrn thet finding It there is any substantial evidenae, contradicted or
uncontradioted, 1o support it [Oltations,]" (Ibid.g

'M1 E}m
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1 Az for the second prong of the exception-whether there is "reasonable
possihility” that an unusual eircumstance will ploduce "a slgnificant effect
2 on the anvirahment™-our high court hae said "d different approach is
approprate, both"b%/ the agenoy making the determination and by
3 reviewing courts.” [Cltation,] "Wv%hean there aré ‘unusiial droumstances,’ it
I3 appropriate for agencies to apply the falr arglment standard in
4 determining whether ‘there Is a redsonable possibility of a slgnificant effect
on the environment due to unusual oireumstanbes,’ " (Ibid, itallos added.)
5 Under tha fair argument test, * ‘an agericy ls misrely supposed 10 look to
860 if the record shows substantial evidehes of a falr atgument that there
8 may be & significant effect, [Gitations,] ' other words, the agansy ls not
to welgh the evidence to come to its own conelslon about whethér there
7 will he a significant effect, 1t is merely supposed to inguire, 48 8 matter of
law, whether the record reveals a falf argument .,,, * ‘?l}t doss not resolve
8 condlists In the eviderce but determines only whether substantial evidence
exiata In the record to support the presaiibed fair argument’ " 1Citation.}
9 [Citation.] Thus, a lead agency must find there 18 a fair argument even
when presentad with other substantial evidenas thet the project will not
10 have o signifioant anvitonmental effect. [Cltatidn] Accordingly, whera
there le & Tair argumant, “a reviewing caurt may not uphold ah sgency's
11 decision ‘maraly because substantial avidence was presented that the
Fm}@ot wold ot have [ia significant environmehtal] iImpact, The
12 reviewing] court's funetion s to determine whether substantial evidence
supportfs] the agency's conclusion as to whether the preasiibed “fair
13 argurant” could be mads."" [Citation,] “Thus, the "agency must evaluate
potential environmental effects undet tha falr argument standard, and
14 [udlclar taview s limlted to determining whather the agenay applied the
1 standard 'in [the] manner requirad by favwe,'* [Clation.)
In the sevond alternative for proving the unusual clroumstance rzax’ccagtimn,
16 “a party may establish an unusual oircurnstance with avidence thet the
profect wlll have & significant environmental effdol.” [Gitation,] “When it is
17 ahown ‘that & project othernwise.coverad by & categorical exemption will
have a sigrifioant environmental affect, it necessarily follows that the
18 project presents unugual clroumstancas,’ [Citation.]” [Cltatlon,] But &
challenger must establish more than Just a fair drgurant that the project
19 will have @ significant environmantal effest, F:.nﬁahan.] A party chalignging
the sxeription, must show that the project will have a significant
20 anvironmental impact, (Ibld.) Agaih, as our high court has noted, we
review tha detarmination of the uhusual clrsumstanaas prohg of the
a1 exoaption under the defarentist substantial evidenos test, - [Cliation.)
22 As for the second pmng Liider thia seeand aliethativia, no other proof s
nevaasary, Evidenas that a projest will have a gignificant snvironmenta
23 affect, “If convineng, necessarily aleo satablishas 'a reasonable possibllity
that the activity will have a slgnificant effant on the emvironment due to
24 unusual srcutmstanoes,’ [Cltatior.]” [Citation,) :
25 With respact fo the exception to exempiions bagsed on the possibility that
26 |[“unusuel cireurmstances” may cause significant impaoctls, determining whether a
27 [|eircumstancs is "unugual’ is a legal isale. See, Azuda Land Reclemation Co,, Ina, v,
a8 |
B
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|| Main $an Gabrie! Basin Watermaster (1997) 52 Gal. App.4th 1185, 1207, Bloor v,

MoGurk (1994) 26 Cal App.ath 1307, 1316-1316,

Courts have come to apply a 2-step test for deﬂ@rm'ining Whethrar “Unusial
circurnstanses” may cause a eignifimaﬁt impact ao that the exception appliéa and an
agency may not rely on an exemplion. Berkeley Hilgide Prasarvation v, Oity of .
Ee’rkeley (2015) 80 Gal.4th 1088, 1096*1 117, Gitlzeng for Environmental Responsibility

|v. Stete ex rel. 14ih Digt. Ag. Agan, (App. 3 Dist, 2015) 242 Gal. App.4th 556, 673-574

Azitsa Larid Reclamation Co,, Ine. v. Main San Gabriel Basin Watermaster (1997) 52
GalApp.4th 1165, 1207, Under this test, agencies must first conslder wh&thér a project
reflects “unusual cireumstances” compared to others 1h this claes, snd courts revisw this
step unter the more deferential substantalkevidence test, Berkeley Hillsicks, at 1114;

|| Cithzens for Environmental Resporsibility, at 574, Sedond, agenties must detarmine I

those unusual olicumstances glve ree to a reasonable possibifity thet the activity will
have a sigrifloant effedt, which the court review underthe stricter, less deferential, fain.
argumant standard, Q@rkemy Hilisicle, supre; Citizens for Environmental Responsibility,
supra. In the words of Citlzens for Environmantal Responsibility, at 574, ' "[ihe
detenmination ag to whather there are lususial olrourntances’ fnitation] is reviewsd
under section 21188.5's subsatantial evidehce prong, Mowever, an agency's finding as
to whather unusual glroumstancss give rise to ‘s ressonable p,cmsfbilliy that the activity
will have & significent effect on the environment’ [oltatidn] is reviewed fo determine
whether the agency, i applying the falr argument standeard, ‘proseedad in [the] marner
raquired by law,’ [Clations.]” [Gitation.] o

As the sourt put it In Azuga, at 1207, e crouristances of a partioular project (i)
differ from the genaral ciroumatanaes of the projects edverad by a particular cetagorical
axemiption, and (1) those oiroumstances create an environmertal risk that does not exist
for the general class of exempt projects.” The Supreme Court noted in Berkefey
Filiside, & 11086, "to establish the unusual ofrcumstanaes exaaption, it 18 not enough for
i shallenger merely to pr{::vida subatantial evidenos that the projest may have o

7
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sigrificant effect on the environment, béoauae that Is the inquiry CEQA requires abeent
an exemption,”

The coutt in Citizens for Environmental Resporsibilty, supra, 242 GalApp.4th
589, explained the procass for shallenging application of an exemption based on the

argument that the project falls within the “unusugl siteumstances” axception to the
exemptiona, It stated,

Wa now tur to the alternate way a challenger dan establieh the unusyal
clreumetances prong of the unusual droumstantes excaption, VWhile our
high court in Berkelay Hillside hald that a mars reasonable possibsility a
project may have & elgnificant enviranmantal affect is Insufficlant to
extablish the unusual drcumstances exception (Berkelay Hillsive, supra,
60 CalAth [1086] at pp, 1097, 1104..)), the cc:)u"*t alae hald thet “a party
may establich an unusual oiroumstance with svidence that the project will
have a signifleant environmental effect.” (Id, atip, 1105,.., talics added,)
The reastn for this altemativa method is that “eVidencs that the project will -
have a significant effeot does tond to prove thet some clreumatance of the
project s unusual,’ (Ibld,) This method of proving unusual cirsumstances
recjUires that the Frojezct challer\%@r provide mora than " ‘substantial
evidence’ of 'a fair argurment that the project wil have significant
environmental effects.’ ” (I, at p, 1106..,.) A project challenger must
prove that the projeot will have a significant effeot’on the environment, (1d,
atp. 1106....) Thus, a challanger seaking to prive unusual dircumstances
baged on an environmental effect must provide or identfy substantial
avidence Indluatln%: (1) the projéct will actually have an effect on the
srvirontmant and (2) that effect will be slgnificart. (Ibid.) A “significant
effact on the environment’ 1s “a substantial advérse change in the physlal
conditions which exist in the area affected by thiz proposed project.”
(Guldelines, § 15002, gubd, (g).)

SubstantislEvidence Thet
Whean the substantial-svidence test appliss to ah agency's declaion, the court

st uphold the daclsion 1f it hs supported by substantisl evidence in the recotd as &
Whate. Bowman v, City of Pataluma (1958) 186 Cal.App.3d 1065, 1075 see, River
Valley Prosarvation Project v. Mefropolitan Tranglt Develop, Bd.(1988) 37 CalApp.Ath
184, 168, sea, Santa Terasa Citizen Action Group v, Ry of Ban Jose (20‘09) 114

Cal, App.4th 689, 703, Put differently, the "substantial evidence” 'teeat reguires the court
to deterrmine "whether the aot or daclsion s supportad by substantial evidence In the
light of the whole record.” Chaparral Graens v, Cily of Chula Vista (1898) 60

Cal App.4th 1184, 1148, Rivar Vallay Presetvalion Profect v. Melropolitan Transit

w8
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Develop, Bd, (1995) 37 Gal.App.4th 154, 168, When-such substantial avidenos doss
suppart the declsion, and thers Is no prejudicial abusé of discretion, the court must
defer to the agency's substantive conclusiona, Chaparral Greans, supra.

Whatt applying the substantis) evidence standdrd, In other words, the oourt must
fsus not upon the “correstness” of a report's environinental conclusions, byt only upon
its “sufficiency as an Informative docurinent.” Laurel Helghts |, 47 Cal3d 393, The court
must reaolve reasonable doubts in favor of the fndings Bind dealsion. o,

Substantial evidence is not simple “uncorroborated opinion or rumor” but “snough
relevant information and reasonable inferences” to aliow a "falr argument” supporting a

oonelusion, in light of the whivle recard before the lsad agency, Guidefine 16384(a);

PRC 521082.2; City of Pasadana v. Stats of Calfornie (2nd Dist, 1883) 14 Cal.App.dth
810, 821 822, "[S]ubstantial evidence inoludes fact, A ressconable assurmption
predicated upon fact, or expett opinion suppatiad by fact.” PRC 21080; ses also,
Guidaling 15384, It is not “argument, apeaulation, unsubstantiated opinion or narmative,
avidenoe that is clearly inacourate or eérronecus, or evidence of soclal or aconomic
impacts that do not conttibute to or are not caused by, physical impacts on the
anvironmant.” fold. Guideling 15384 sets forth the definition of "substantial evidence"
and states, in full, ,

.(a? “Substantial svidenne” as nsed in thess guldelines means enough

relevant information and reasonable inferencas from this informetion that »

falr argument can be made to support 2 concluglon, even though other
conclusions might also be reaehed. Whether a tair argurment can be made

that the project rmay have a significant effect on the environment [s to be
destermined by examining the whole record before the lead agenocy,

Argumeant, spaciliation, unsubstantiated opinlon or narrative, evidenas

which ig ni@‘mrly arroneous or ihacourate, or avidence of soclal or econormio
irnpacts which do not sontribute to or are not calwsed by physical Impacts

on the envirorment does not constitute substaniial evidenes, :

(b} Hubstantial evidense shall Inolude facts, rea(sbnable agsumptions
pradicated upon facts, and expert opinion suppérted by facts.

Other dealsions tescribe “substantial svidence” as that with “ponderable legal
stgniflesnee,” reasonable In naturs, credible, and of solid value, Stanfstaus Audubon
il

T
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Bovlely, fng. v. County of Starislatts (1995) 33 Cal.App.Ath 144; Lucas Valley
Homeowners Assogialion v. County of Marin (1991) 283 Gal.App.3d 130, 142.

The Fair Argument Stardard
The falr arguroent test, which here governs whither unusual ciraumstances may

savse & signifioant impact on the shvifonment so that the Project falls within the unusual
altoumstances exosption to examptions, is essentially | reverse of the substantial

|evidence test, 1t cregtes & “low threshold” for teguiring an EIR. Cltizens Action fo Serve

All Students v. Thomley (1690) 222 Ogal.App.Sd 748, 754. Under the "fair argument”
tagt, an BIR must be prepared whenaver "It oan be falilly argued” baged on substantial
evidence In the record that the project may have a sighificant environmental impact.
Laurel H@ighlt-ie Improvemant Asa'n, v, R@gents of University of California {1993) &

| Caldth 1112, 1113, 11841138 (Laurel Helghts 1), As a result, even If other substantlal

avidernoe supporis the conclusion that there are no significant impacts and that no EIR
s neaded, the agency must prepare an BIR whenever substantial evidehoe inthe
record supports @ fair argument that & slgnificant impémt may oceur. No O, g, v. Gity
of L.og Angeles (1974) 13 Cal 3d 68, "i’é; Friends of “B* Stroet v. Ofty of Hayward (1980)
108 CatApp.ad 988, 1000-1003, '

As essentially the reverse of the substantial evidence test, this test thus stil
recuires aubstantial evidence to support the argumentiand it 1s subject to the saras

| definition and stardard of substantial svidence as set forth ahove,

Respondents’ Reilancy on the Cateabrival Exemptions
The two categorical exemptions ot which Respbndents rely are very similar but
with & slight difference. As noted abuve, Guldeline 15807 seta forth the Clase 7

eategorical exemption for aations taken to protect natural resouross, It states, in
pertinent part and with amphagis added, “Glaas 7 conglsts of actlons faken by regulatory
agencies ... 1o assure the maintenance, réstoration, of enhancement of & natural
resource where the regilatory procepsé Involves provedures for protaction of the
environment, Guideling 16308 sels forth the Clags B catagorioel exemplions for actions

w300
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faken “for F’rotectlonj of the Environmerd." 1t states, In pertinent part and with emphasia
addaed,

"Class B consists of actions taken ... fo assure the maintenance,

ory procoss v plosada By e TS here e o

protection of the envirshment.

Praliminarily, the Gourt also notes that faclally #he purported purpose and effact
of Reach Code appear to fall within the scope of the categorical exemptions. Class 7
applies to sctions taken to preserve or maitaln a natural resource and the Reach Code
le an aotion takets in part to preserve and maintain nedural resources, most expressly
natural gas but alse water and any others involved in providing heating, lighting, and the

lke. Simllarly, Class 8 applies to actions taken to proteet the environment and again the

||Reach Goda in both its faclal pumose and putported effect Is Intended tc;, and

purportedly will, help protect the environment by reducing poliution and use of natural
resouraes through reduced reflane oi traditional energy supply. Petitioner at no point

| sctually challenges the findings that 1o this extent the Reach Code is, 4t Jeast fackally

and potentially, within the scope of these categories,

Patitioner instead, ag noted abdve, cortends thiat the exemptions do not apply
becausy thers is substantial evidence that the Reach Gode may cause significant
impacts. Thig, as explained above, is the ncorrect stahdard of review and; in faot, dows
nat eveh address the actual questions which this Court muet address: 1) what is the
soope of the exemplions and dues the Project faclally or potantially fall within it; and 2)
doas substantial evidencs suppmrf the 'agmnc:‘y’a deterrtination that the Projaot falls
within the axemption,

Petitioner relies on Dunn-Edwards Corp, v, Bay Area Alr Quality Maragemeont
Dist, (1992) 9 Cal App.4th 844 to argue that Respondents cannot assume that the
React Code will be bahéﬂcial and preserva resourcas or proteot the environment
becauas it simply replroes one shergy seures with andther and may have othet
Impacts, 1t Dunh-Edwards, the ag@ndy ralled on the same two categorioal exemptions
for & regulation reducing & solvent In paint In order to redute etisslons from tham, The

AR




R4/22/2025  93: 2) lafalaellatala] sl alulcc Gl PAGE  23/a7

= o, B W e =

=

10
1
12
18
14

16
17
18
19

20.

21
27
23
24
25
20
27

28 |

aourt of appeal affirmed the frial court decision that fHe agency could not rely ot the

exemptions dua to substantial avidenoe whith could upport a fair argument that the
regulation may have a significant effect, In ahmrt, both the appeliate coutt and the trial
court ralled on the falr argument test, As explained above, this 1a Incorrect. Notably,

1 Dunn-Edwards was detided during the period of ineirtginty and doubt over which

standard of review to apply and the ofarification that dourta must apply the substantial-
eﬁidence‘teat rathar than the falr argument test cosurted later. The analysis in Dunn-
Edwards Is therefore inapplicable, . ‘

P@tlttaﬁcer sirnilarly relies in vain on the aldar chse of Wildlife Alive v. Chickering
(1976) 18 Cal.3d 190, 205-206, He again argues that under this dacision the Court
st fined that the Reach Cotle'cannot be exempt ag tong as there is substantial
avidence supporting a fair argurnent that it may cause a signifioant impact, Again, this
rafiance is misplaced, The Suprerme Court there rejedted an agency’s olaim that its
artions ware exempt from CEQA, specifioally disnusasing the Clags 7 exemplion,

| However, the primary basis for the Suprems Gourt's decision was its determination thet

the activity did not fall within the axemption, the courtexplaining, at 205, *[tfhe fidng of
hunting seasons, while doubiless havitpg an indireot benefinial effect on the continuing
survival of vertain species, cannot fairly or readily be sharacterized as & preservation
activity In a strict sense.” It contrasted this activity with those which the Clase 7
axamption deatly did sover, the activities of the Department of Figh and Game for
propagsting, feeding, and protecting wiidlife. The oourt then addreesed another reagon
for s conclusion, and at that point discussed tha potential Impaets of the setting of
hunting seasons, buk did go in the context of sarly application and interpratation of the
exemptions and basad on the decialon that to allow af exemption to cover the activity
walld improparly and unreasonably expand the Lagiglatura's intant in allowing for
categotival exemptions. The court taxplainecl. at 208,

Another cohalderatioh maves ug to our conalugion that the commission (s

hot categotisally sxempt from CEQA, Even If section 18107 was intended
to cover the cotnmission's hunting program, it 1% doubtfulthat such a
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categnrical exerrption is authorized under the statute. We have held that
no regulation is valld If s issuance exceeds thi scope of the ghabling
atafute. [Cliations.] The seoretary la empowerad o axampt anly those
activities which do hot have a significant effectian the environment,
[Gitation.] 1 follows that where thers is any ressonable possibiitty that

projest of activity tmay have a sighiifcant effect b the environment, ah
exemption would he Improper., .

Mugsh of this analysts is Inapplicable here for the primary lssus In Witdiifs Alive
wag actually, as the Suprame Court stated, at 168, ‘whether the Califorala
Environmental Quality Act of 1070 (CEQA) [Gitation] dpplies to the Flah and Game
Commission (the sommigalon)." The court explained that no spesific project was at
fasua but sirply & banket exemption for the commisalon and it discussed the
cormmisslon's activities in regulating hunfing permits ahd seasons in thie sontext of this
blanket axamption. The court explalned that courts may not find implied exemptions

‘ and disbussed specific issuas sush as the Class 7 exermption in addresaing the various
|| poseible exemptione which could apply to the commisgion 8 & whole, finding that they

do not, , ‘
Petitloner, acoordingly, refies on an napplicable standard and addresses the '
wrang argument. Instead of mtc-';mpting to demonstraté thet substantial evidence does

| nat support the finding that the adoption of the Reach Gode falls within an exemption,

he argues that the examptions do not éawply beoguse there I8 substantial evidence
supporting a fair argument that the Reach Code rmay cause significant impacts.
Respondants, by contrast, alte 1o evidence supporting the exempion

determinations. Opposition 18-19, Respondents relied on the alraady approved State

Energy Code, and the adopted CEQA raview for it in the State ND. The code reduires
PV systems to offset 100% of electrloly use in mixed-hiel homes and nelther the
Installation nor use of those systems will cauee & significant Impact, as found in the
Btate ND, 2 AR 22, 28-29, 32, 34, 49-50; 24 AR B24, 836-337, 368, Respondents
relled on the CEC's caloulation that adoption of the new statewlde standards would
annually reducs statewide electriclty cohsumption by about 853 glgewatt-hours and

natural gas conaumption by 8.8 milllon therms, reduce nitrous oxide emissiong by about

2l
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225,000 pounds, sulfur oxides by 680 pounda, earboti monoxide by 61,000 pounds, and
particulate mattor by 7,400 pounds, 53 AR 1150, Respondents' evidencs Includes
oaloulations and data on enargy consumption, genargtion, and use showed that the
Reach Code wiil “further reduce anergy sonaumption” with specifie findings that thet the
PV syatams will reduce energy consumption by speoifio amounts compared fo multhfuel
homes; they will reduae the need for additional transniieslon Infrastructure; they wil
reduce the impacts of power shut-offs; thay Will reduce consumption of natural gas or
watet for generating electricity; data indiosted that most would Install PV ayastems which
will provide at least 2,07 more kilc»watté thar the code minimur, further reducing annuel
electriclty consumption to 847 KW, snd the proposal will promote the policies of the
Clty's CAP, 58 AR 1180-1186, Evidenoe showed thal any increase in eleotricity use as
k resuft of reduction 'In gas use would also be within the capacity of the ourrent major
transmission systems and in areas where such systeris ara alre'ady In place, 8o that the
Reach Code will not lead to conatruction of new majortransmission systerms. 54 AR
1182, Respondents also relied on evidenoce from the Stade ND and code that

| instaliation of PV ayatems will sonserve water resourcas by raducing rellance on power

plants to provide electricity and concludes thet the Redich Gode will further this by
Inoreaaing efficiency, 54 AR 1154, '

Petitiongr makes no effort to shallenge this evidance or these conclusions in his
gpening brief and, aa noted, he dbas_ not aven fruly address this standard at all. In hig
reply, ha again insists on his view of the standard of review and argues that
Respondants have “not engaged with the substantlal evidence adduced by Petitioner
ard pther cormmenters that the Reach Code may have signileant impaots ...." Reply
11:8.8. Me gtill offars nao real explanation as to why substantied evidence doss not
support Respondents’ exemption findings, He does briefly take lasue with two possible
places of the evidence supporting Respondents, the canclugiot that most hormes will
have at lesst 4,97 KW PV systems and the statement that tnany gas appliances have
elactrc ignitions and will not work.without electticlty, but his discussion of these falls to

il
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show @ lack of substantial evidencs, He addresaas ohly two small points of tha
avidance which has no bearing on the rest of the evidence whish Respondents pite, and
hig disoussion is minimal conolugary withaut analysis showing how this evidenve oanﬁot
ba part of the total substantial evidence supporiing the exemptiong,

Fetitionar complaine thit Respondents have ro basig for concluding that most'
horres will have at least 4.87 KW PV systems but baass this solely on the fact that the
Reach Qode only requires 2,8 kv syatemé. Me tgnorés the fact that Respondents base
this finding oh data about actual install.atimn of PV syafeme, specifically evidence from
Bonoma Clean Power that In Sonoma Gaunty, and patticularly Santa Roga, the typleal
slze of PV systems Installed |8 8.5 kW, aimost twlos the system on which the
conclusions are based and about thrice the Reach Colle's minimum, 54 AR 1451,
Respondents however, actually based thelr findings o a more restrictive and

| pessiristio prediction of actual PV installations that thé evidence suggestod aimd yet siil

found that aven the 4.87 KW systam would reduss impacts and preserve both the
anviranmant and resources, Yet, the actual evidence In the record shows that the likely
typlioal syatett installed will be even more effective, antd significantly so.

Petitiorer also takes issue with the firding that many gas appliances have
elactric ignitfons and will net work with;:;aut eleciricity, pirt of the discussion regarding
implications of possible power outages, Mowever, this is of minimal and tangential ,
relevance to Respondents' determinations and Is truly bnly a part of the analysis for the
gomman senge exemption. Petitionsr alsn falls to cite o anything showing that this
datarmination is Incorreet and merely hotes that some appliances have pllot lights or
that people may manual!yhght their naturel-yas systerns, without ofting to any evidence
ar analysis in the recard o support this,

Finally, Petitionsr in his opaning brief nevar' actunlly sirgued that Reapondants’
findings of exemptions lack substantial evidenes, and dlso never even mentionad thagse
palnts which he now ralges in reply, The result is that he s ralsing these issues for the
firat time in his reply, wher he should have taised them in his opening brisf, He (s

Wb
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ralsing an entirely new argument in support of his petifion which he dled not raiesé' in the
opening brief, The court therefore should, properly, disregard them. As the sourt
explained In Balbog Ins, Co. v. Aguirre (1983) 149 Gal App.8d 1002, 1010, in the
cantext of appeliate brisfing, “[he salutary rls i thet points raised in @ raply brief for
‘the first thme will not be qonsfdered uniess good causy s shown for the failure to present
them befora.” itis ‘Iilhe general rule” that a party may nat present evidenae for the first |
time In & reply If the moving party shoutd reasunably hive presented 1 in the openirg
papars, unless specifivally provided fo rebut opposition polnts, Jay v. Mahaffey (2013)
218 Cal App.4th 1522, 18371538,

Acoordingly, the Coutt rejects Petitioner's claim-thal Respondents Incorrectly
faund the catagorical exemptions to apply.

Respondents' Reliangs on T n_Bense Exemption

The common-sense exemption, as set forth abuve, applias “wihere it can be
aean with certainty that there ie no posslbility that the detivity in question may have a
significant effect on the environtment.” Guideling 15064 (b)(3) It may be used "only in
those situations whare its absolute and precise langueds dearly applies.” Myers v,
Board of Suparvisora (1st Dist, 1976) B8 Cal.App.ad 413, 425, Where one can raias a
legitimate quastion of a possible slynificant mpact, the exemption does not applyland,
hecauss It regultes a finding that sush Impacts are impossible, it requires a factual
avaluation baged on evidence which shows that it could have no possible sighificant
impact.  Davidon Homas v, Ciy of San Jose (1997) 84 GalApp.4th 108, 1164117, The
agenqy thus bears the burden of basing its decision on substantial avidence that shows
no such powsibliity, Mid.

The same substantial avidence standard applied to the cormaon sense
exemnption but hera the quastion is whether substantial avidence supports Responcdents’
dutermination thet there s no possiblity that the Reach Code may have a slgnificant
affect onthe snvironment. The record sontaing substantlal evidense that the Reach -
Code falls within the Class 7 and Clees 8 axemptions Bavsause [ will protect the

w2 Bn
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gnvirohment and preserve resources but Respondents nead mare, Thay aite to no
avidenoe In the resord demonstrating any basis for fintiing that there is no possibiity
that the Reach Code may have a significant effaut on the environment, There ls
avidenoe which supports a finding that it may not, but h'o meaningful evidenos or indeed
analysia to support the conolusion that there 1o no possitsiity It will cause s significant
Impact,

That sald, this s alone immaterial If indeed the Gourt finds that Respondants’
bropetly relied on the Clase 7 and 8 sxemptions bacauses the result will he the sarme;
the adoption of the Reach code is exezinpt from CEGA: Thig eror would thus by
definition nut be prejudiclal, '

In approving the Reach Code and issuing the NDE, Respondents aleo found no
axoaption to the exemptions applied, specifically discussing the “unusual

|| clroumatances” axoeption as set forth above. |t determined that there wate no "uhusual

cirourmstances.”

As noted above, onos the agenoy establishes the project le categorically exermpt,
the burden shifts to the party challenging the exémptioh it show that the prajeoct is not
axempt because it falls within one of the exceptions., Citizens for Envitonmertal
Responaibifity, supra, 242 Cal App.4th 568; Californla Farm Bureau Federation, 'm:pra,
143 Cal App.4th 188,

The examination of the unusuel ciroumstancas dxeeption, again 8s axplalnad
above, (s & 2-atep test, Berkeloy Hillside Freservation, supra, 60 Cal.4th 108681117, -
Chizens for Environmenital Responsiblity, supra, 242 Cal App.44h 573574,
Renspohderts muat sonslder if thare are "unusual cirsuimstances” and the court wil
uphold the Regpondents' determination If substantial eildence supports It Barkelsy
Hiflsicts, 1114; Citizens for Environmental Responsibitty, 574, Respondents must then
determing if those unusual cirsumstances give rise to @ reasohahle possibility that the

sotivity will have g signifieant effect, which the court review undar the strioter, less

e
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deferentlal, fair-argument standard, Berkelay Hillsiey supra; Citizans for Environmental
Responsibiity, supra, -

Patitloner In his papers provides only & brief, sonclusaty argument that
Respundents fail to explain why thers are o unusualisireumstances, He then lists
alreurmstances which he claims are urusual but theseare not from the record and
Petltloner vites to nothing In the retord on this lssue. DB 27: 1225, Instead, he
appears to argus thet Respondents must provide subdtantial evidence now to support &
finding that these oitcumstancas he now ralses, without any evidence from, or oltation
to, the record, are not “utusual.” He zaléo fails o explaln why the vircumstances he
thentions are "unusual cifoumetances” or how they might lead to significant impacts,

Respondants cite only to the evidence it the regard that “over fifty other cities
and gounties throughout the state have elthér adopted, or intend to adopt, the eames or
similar programs.” BE AR 1186, This alone, In truth, dbes not appesr to quallfy as
substantial evidence suffislent to suppoit a finding that thare are no unusual
 sircumatances, | .

Howaver, Reapondants do not need to show mare. Aa explained abave, once
Resspondents found the Project to be within an exemption, based on substantial
avidence, the burden shitts to enyone challenging that deolaton fo demanstrate & basis
for finding that an excaption to the exemptions applies, Anyone seeking to demonstrate
that the unuaual circumstances excaption applies must demanstrate to the Gity that
thera is a basls for finding that there may be unusual clreumstances which may cause
the Projset to rasult In sighificant impacts. Mere, Petitidner points to nothing in the
record which sven ralsad the jssue of unusual olrcumstances, much less demonatrated
a posaibia basls for finding there to he unusual clreumstances, Respondente therefore
did not actually need 1 address the issue at all, _

Petlitionar argues thet the threads of wikifires or Blackouts are unusital
elireurmstances hut this argument fa umimarmmsive, He fails to cite to anything, and
i
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anttalnly not to anything In the record, showing that a ihreat of fires or blackouts might
e an unusual clreumstance,

Maraover, even assuming that Petitioner or anyone alse met the hurden of
demonatrating a basis for finding unusual clreumstandes, so that Respundents ware
tequired fo find that there are no unusual iroumstancks, and that Respnnuenta' finding
falls to satiafy the requirsments of CEQA, the saoond blament of the test defents
Petitionar.  As noted above, P‘e‘tltioner" must demonsiiate substantial evidence in the
record which could support a fair argument that the Project may cavse signifioant

|mpacts due to the unuaval ciroumstances.

Even if these iroumstances which Petitioner ralses could be found to be unusual
alreumstances, Petitionar offers no eviderice ot explanation, much less anything in the
record, which could possibly support & fafr argument that the Reach Code could cause
A slgnificant environmental impact aimply because of these cliroumstances, 6., threat of
sioh fires or blackouts, He does not aven ldentify what that impact might be. Petitioner
does cite to Information In the record showing a rangs of problems or threats o safety

1| which such fires o blackouts may cauge, but none theke threaty appears atirtbutable to

the Reach Code and Petitioner fails to oifer any evidenve ot explanation at all, much
lesa anything from the record, which céu’ld demonstreté how these possihle impacta
eould result from the Project due to unusual citoumstarices, To the extent that
Petitioner offers gome claim that the Reash Codes tself may cavse signifioant impacts
due to these oircumstances, his assertions are vague, tehuous, and conclusory, ar-
thay conslet of nothing more than unsuppotied "argument, spaculation, unsubstantiated

Jopinion or narrative,” which Guideling 18384(n), as notéd sbovea, expressly states is not

substantiel evidenos whioh may aupport a falr argumert. Petitionar provides no "facts,
rensonable assumptions pradicated upon facts, and exhert opinion suppottad by facts”
showing thet the Reacl Gode may cause any significant Impacis dus o these
glroumstances, Moraover, Petitione: altnost antiraly foduses oh "evidence of sostal or

1 etnomic impacts which do nat contiibute to of are not caused by physical impacts on

v Bn
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the environment,” which, again, Guideling 15384(1) axpressly sts;teas “does not
ounatitute substattial evidenos,” -

Petitioner's papars otherwlse merely argue that “the ample avidence In the
reoord as to ... potential Impacts estatilishes the existence of unusual clrautnstances by
itsedf.” Reply 14: 2-4, Ag, once more, axplalnad above, this Is patently inadeqguate,
There i evidenos In the record of potential impacts but Petitoner cltes to nothing
showing unusual ciraumstanqeas, much less that the uhusuzl siroumstanoes themsalves
give rlae to these potential Impacts, The ctise law, and specifloally the Supreme Court,
take It expragsly olear that a party must do more thert show potentlel Impacts, no
matter how many ot severe, to provide a bagls for this exception, The party must
demonstrate that those impacts arlee from unusual oirgumstanges. A party may also, -
s explained, demonstrate that the Projact ‘will' have dignificant impacts, buf Petitioner
provides nothing to support such & vonelualon and nothing more than avidencs of
potential Impacts, |

At tha hearing, F’eﬂtionér relled heavily on Respect Lifis South San Frangiseo v,
City of South San Fransisco (2017) 15.Gal App.5th 449 to argue that Clty needed to
make axplialt findings about the unusu'al girourmatances exception, Respact Life
addressed & challenge to an exermption finding based &n the unusual clrsumetances
axemption. The sourt there reiterated the standard which the Suprermia Court

{arteulsted In Berkeley Hillside, sxplaining, at 466.457,

We start with the standards that governed the Czty. Borkeloy Hillside
axplained that & party seeking to sstablish that the unysuakclrcumstances
exoeption applies has the burden to show fwo alemants, These elaments
are (1) “that the project has some feature that distinguishes it from others
in the exempt class, such a it slze or Jocation” ant (Z? thit there is "s
reasonable possibilfty of a significant effact [on the environment] due to
that unusual slreumstance,” [Cltation,]

ew

Turning to the standards that govert our review of the Clty's )
determination, Berkelay Hillskie explaingd that when an entity determines
whather the uhusual-clroumstances axoeption applien, & court must
asaess the determinetion undsr the abuse of disvretion standard set forth
in seotlon 21168.6. [Citation,] Section 24188.8 bravides that an “jalbuse

w30~
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of diacretion Is established if the agenoy has nbt procesdsd In @ mannear
requirad by law or if the detoemination or d@ﬁ!@fﬁ)‘r? Is nut supported by
slbatantisl evidence.” [Citation.] The Supremb Court slarified that “both
prongs of seotion 21168.8's abuse of discretion standard apply on review
of the mgancy’s decigion, .., The daterminstion ae to whether thete are
LUnugual cireurnstances’ {oitation] Is reviewad Linder section 21168.5's
substantial evidence prong. However, an aganey’s finding as to whather
Lnusual clreumstantes give riee to ‘a reasonalile possibility that the
activity will have s significant effect on the enviterimant’ o lation] (s
teviswed to deterrning whether the sgency, in a\pptying the falr argument
standerd, ‘troceeded In [the] manner requlired by law.™ [Cltation.]

Elaborating on these standards, the Supreme Gourt explained that
whether & project presents unusual clroumsatanies-—the first elamant
needed o establish the apr)hmabihty of the Uhugual-cireumstances
exception—ia an evsentially factual ingulry,” ar'zcl a courl applles "the
traditional substantial evidenve standard.” [bita lon.] “Under thed relativaly
deferantlal standard of review, .., reviewing eoutts, after resolving ali
evidentiary confllote in the agency's favor and itdulging i all kegitimate
and reasonaie Inferences 1o uphold the agency's finding, mustaffinn that
finding If there s any subetantial evidence, contradioted or uncontradicted,
o support it [Citation,]

To sum up, when o patty seeks to establish thed the unusual-
clrcumstanoss exeeption applies, it must prove fo the entlty that two
glements are sadiafiad: (1) the roflemt presents unususl cireumstances and
(2) there Is a reasonable possibility of » significant environmental effact
due to those clreumetancas. A court then asseduss the antity's
daterminations on these slements by applying different standards of
raview; a deferential standard appites In raviswihg the first alement and a
nondeferential standard applies in reviewing the sscond,

The court then addressed the speciie lssus befbre it, the standard of review

applicable “when the antity makes an implied determinition that the unusual-
clroumstanoas exc«ap“cm I8 inapplicatsle,” Emphaéia added, The court explaingd that
the aganey thera had nol made express findings on the unusual croumstances
gxeeption hut made anly Implied findings, making it impossible to determine the basts
for the agenoy’s decision or ow It found on elther element, The court explained, with
emphasls added, at 457-458,

The Clty made rig expliclt findings on elther of e two elements, Thus,
whils Wi khow that the Clty found againgt Respaot Life on at least ong of
the elemants, we cannot say with cerfainty whether it found agalrst
Respect Life on the first element, the sevond elément, or both.

Whan an antity’s determination that the unusuabareumatances sxception
s Inapplicable is implled, & court's ability to affith i constrained, The

w3
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court may affirm on he basfs of the first glement—which, again, asks

whether the project prasents any unususl clreuimatances—oniy if the court

assumeas that the entity found that thers were nusual olreumstances and

then aonoludes that the record does not sontally substantial evidenees of

any such circumstances. A court cannot, howdver, affirm on the basils of

tha first elerment by simply coneluding that the tecord contains substantial

evidence that there are not unusual lreumstames. This 15 basatise such

an approach fAils to addrass the possalbility that the entity thought there

wera unusual clreumstances but soncluded, unter ihe sesond slament,

that these circurstances did not support a falr Brgument of a reasonable

possibility of a significant envitotimental effet,

The eourt therefore did not titimately rule that dn agency violates CEQA andg
impropetly findg that the unusual mxoeption does not apply merely by falling to make
express findings on why the exceptlon'does not apply. It explained, instead, that where
an agency falls to make expliclt findings on the two prangs, & court may not almply
asguma that the agenoy found thera to be ne unusual bircumstances, L.e. the first prong.
It muet instead move 1o the secand prang, and apply the standard of review genearally
more favorable to & petitioner, of whether substantial gvidence supports e fair argument
that the project may rasult in sighificant Impacts due to unusual alrsumstances,

Patitioner argues that Respondents falled to make such expliclit findings, as in
Raspact Life, but this is incorrect, Fetitioner in fact quates o statemnant from the
analysis where Respondents expraaaly state that “lihere s nothing unusual” and ‘there
ate no unusual sircumetances” AR 1186, This Is In oehtrast to Respeot Life, where the
Clty had merely found that the unusual airoumatances Bxoeption did not apply without
giving any explanation as to why,

Moraover, as addressed above, Respondanta did not even nead to got there
since Petifioner cites to nothing Ih the record ralsing thé: possibility of unususl
sirsurnstances or what they may be, Me cites to sirourmstances but nothing showing
that thege might ba uhusual, Finally, again, Petitioner fails to point to substantial
gvidence In the recotd showing that the Reach Cude may, bacause of any unusual
alfeumstances, cause & signifioant impact. The Respeb! Life court reiterated this
standard, as set forth abova. '

i
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Rven if this Court were to find that Reapondents had fafled to make explict
findings, and aegumed there fo be a basls for finding unusyal Giroumstanoes, the result
would be that the Court must mersly move to the naxt step, Inetead of automaticatly
findiing & CEQA violation, The Gourt would need to deétermine i subetantial evidence
supRotts @ fair arguiment that the F’rojadt could result ity significant Impacts due to'tha _
unusual circumstances. As explained above, Pefifionér sirigularly falls to meet thig
burden,

Patitionet has presented no basis for finding the vnusval clroumsiances
exceplion to apply and the gourt rajeot;s his argument ¢n this palnt.

Cumutative Impacts Exeantion

Patlitloner also alleges in the petition that the adibption of the Reach Code falls
within the curnulative impeacts exception to the exemptions. Howaver, he does not
dizcuss this allegation In his opening brisf so fails to démonstrate that this exception
applias. |

Conclusion: CEQA Claim

The Court DENIES the Petition as to the CEQAwlaim, Petitioner hag falled to

demonstrate @ lack of substantial svidence to aupport Respondents' determination that

the adoption of the Reach Gode falls withits the Class 7 and 8 vatggorion! exemptions
and has falled to show that an exception to the exemptions applies.
Fallure to Comply with ReachiCade Law

In addition to slalmlng thm the adapﬂon of the Reaoh Gode violatad CEQA,
Pe’utnon@r argues that the Reach Coda does not cotmply with law governing reach
soces,

He first sontends that 24 CCR 10-108(h)(4) reyulires Respondents to ptepare and
subimit to the GEC an ND or EIR under CEGA and that'the faillre to do so renders the

|Reach Code "invalid per se.” This argument ignores the full language of section 10-

106(h)(4), Subdivision (b) states that ool agencias "wishing to enforae locally adopted
energy standards shall submit an applioation with” the lsted materials, Subdivision

w3 B
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(b)(4) stmtes that these materlals must include "Any fifdings, detenninations,
declarations or raports, Including any negative declaration or envirormental impact
report, raquired pursuant to the California Environmental Quality Act ...." it thetefore
merely raquires the agency to provide whatever CEQA findings and documents is
adopted, which may ar may net be either an ND or BIR, Respondents also submiited

|| Its application and dooumentation 1o the CEC and the GEC has approved the Reach

Gode based an the dooumentation which Respondents submitted, RIN, {1, Ex. A,
 Petitioner next argues that Respondents aleo viotated the requitement in 24 CCR
10-108(t) to acdopt and submit & detarmination that thé Reash Dude standards are cost
effective with findings and eupporting analyses on the gnergy savings and oost-
effectivenass of the proposed standards, Me asserts that Respondents submitted only
the: Btate's Cost Study, Reapondents polnt out that the Cost Study analyzed the cost

'aﬁec}tlvanéss of PV systeme based on the specific circumstances of sach dentified

climate zone, Including the ona in which the Clty is Jocated. Respondent City Council
basac ita findings on this Cost Study and imposed requirements which will be-even
mare economical, Respondunt provides no explanatioh as to why reliance on the State
Cust Study is inherantly inadeguats merely because It was a study addresaing the cost
affevtivenass of auch systems throughout evary part of the stete Instead of only Santa
Rosa, Petitioner contends that another study concludae that such reach codes would
ineragse utllity bille in the Bay Ares but fhisa, is Immetenal, The law at issue hate only
revuires the agency to rely on a coat effectiveness study and submit it to the CEC when
soeking approval of & reach code, |t doey not provide duthority for challenging the
raach code bevauas a different study t?akee & different position. Agin, also, the CEC
has alrgady approved the Reaoh Goda based on the ddoumentation provided, thereby
finding the docurmantation to satlsfy 24 CCR 10108,

The Court alao DENIES the Petition ag to the aledm that the adoption of the
Reach Code viclater applicable law gév&ming reach otides,
i

V.
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Tha Court therefure DENIES the Pelifon in full,

M“T@;A)Mﬁ* ek K

IT1% 80 ORDERED,
DATED: April %55 2021
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PA”I"RIQK M, BRODERICK
Judae of the Supatior Court
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¥ ooty that T am an m-npluyae; of the Superior Court of California, County of Sonowa,
and that my businses address 18 600 Administration Dr,, Roowt 1075, Santa Rosa, Califomia,
95403, that 1 arn not & party to {his case; that 1 am over t}m ageof 18; that 1 sm readily Lamiliar
with 1111& office’s pragtion for collection and processing of cor réspondmnce for mailing with the
Unlted Statos Postal Bervice; and that on the date shown balow | placed a true vopy of Ruling on
Petivion fir Wl of Mandaie and Conplaint for Deglaratory and Infunctive Relief in an snvelope,
sealed and addressed as shown below, for vollection and ma:lmg at Banta Rosa, Camleonﬂa\, first
olass, postage fully prapaid, following ordinary husiness practiced,

Date: April 22, 2021

Matthew Cable Henderson

Millet Stary Rogalia

1331 N California Boulevard 5th Floor
Walnut Crack CA 94596

Ashle Tara Crooker

City of Banta Roga

100 Santa Roka Avenug Room §
Buitn Roga CA 95404

Avlena Junior
Clerk of the Court

By: fomtidaeGuddte,
Cynthia Gaddie, Deputy g Clork

-ADDRESSBES -

Kavin Dyake Siegel

Burke Williatms & Sorenson LLP
1901 Matrison Blreet Suita 900
Oukland CA 946112
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Artomirys AT Law
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PROOF OQF SERVICE

I, Laura A, Montalvo, declare:

[ am a citizen of the United States and employed in Alameda County, California. Iam
over the age of eighteen years and not a party to the within-entitled action. My business
address is 1901 Harrison Street, Suite 900, Oakland, California 94612-3501, On April 28,
2021, I caused to be served a copy of the within document(s):

[Proposed] Judgment
by tranmmt‘ung copies, pursuant to stipulation of the parties and order by the

Coutt, via electronic service the document(s) listed above to the persen(s) at the e-
mail address(es) set forth below,

Arthur F. Coon Sue A, Gallagher, City Attorney

Matthew C. Henderson Ashle T, Crocker, Asst, City Attorney

MILLER STARR REGALIA CITY OF SANTA ROSA

A Professional Law Corporation : 101 Santa Rosa Avenue, Room 8§

1331 N, California Blvd.,, Fifth Floor Santa Rosa, CA 95404

Walnut Creek, CA 94596 ‘ E-Mail: sgallagher@sroity.org;

Email: arthur.coon@msrlegal.com acrocker@sreity.org
matthew.henderson@msrlegal.com Attorneys for Defendants and

Tel; 925.935.9400  Fax: 925.933.4126 Respondents City Of Santa Rosa and City

Attorneys for Petitioner and Plaintiff - Council

William P. Gallaher

T am readily familiar with the firm's practice of collection and processing
correspondence for mailing, Under that practice it would be depomted with the U.S. Postal
Service on that same day with postage thereon fully prepaid in the ordinary course of
business. [ am aware that on motion of the party served, service is presumed invalid if postal
cancellation date or postage meter date is more than one day after date of deposit for mailing
in affidavit,

I declare under penalty of perjury under the laws of the State of California that the
above is true and correct, Executed on April 28, 2021, at Brentwood, California.
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Laura A. Montalvo

OAK #4844-4623-7926 v1 -3-
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