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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION
STATE OF CALIFORNIA, et al., Case No. 3:20-cv-6057-RS
Plaintiffs, JOINT STATUS REPORT

V.

COUNCIL ON ENVIRONMENTAL
QUALITY, and BRENDA MALLORY,
in her official capacity as Chair of the
Council on Environmental Quality,

Defendants.

Pursuant to this Court’s April 9, 2021 Order Extending Stay of Case by 45 Days and

Scheduling Status Conference (ECF No. 84), the Parties hereby submit this joint status report.

! Pursuant to Fed. R. Civ. P. 25(d), Brenda Mallory is automatically substituted for Mary

Neumayr as Chair of the Council on Environmental Quality.
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The Parties to the related case before this Court, Alaska Community Action on Toxics v. CEQ,
No. 3:20-cv-05199-RS (N.D. Cal.), are submitting a similar joint status report in that case.

Because the Parties are unable to reach agreement as to how to proceed in this case,
they submit the following separate statements.

Federal Defendants’ Position

Federal Defendants respectfully seek an extension of the stay of this case by an
additional 60 days.? Plaintiffs challenge the Council on Environmental Quality’s (“CEQ”)
July 16, 2020 rulemaking entitled “Update to the Regulations Implementing the Procedural
Provisions of the National Environmental Policy Act,” 85 Fed. Reg. 43,304 (July 16, 2020)
(“2020 Rule”). As Federal Defendants have explained in past status reports, in Executive
Order 13990 President Biden directed federal agencies to “immediately review and, as
appropriate and consistent with applicable law, take action to address the promulgation of
Federal regulations and other actions during the last 4 years that conflict” with “important

99, ¢

national objectives,” such as “listen[ing] to the science”; “improv[ing] public health and
protect[ing] our environment”; “reduc[ing] greenhouse gas emissions”; and “prioritiz[ing] . . .
environmental justice.” 86 Fed. Reg. 7,037, 7,037 (Jan. 25, 2021); see ECF No. 81 4 2; ECF
No. 83 4 2. Pursuant to that direction, CEQ has begun reconsidering the 2020 Rule and, as
part of that process, is considering whether to propose to amend or repeal the Rule in whole or
in part. ECF No. 83 q 4.

Federal Defendants seek a 60-day extension of the current stay to allow CEQ time to
move forward with a rulemaking process to revise the 2020 Rule. As noted in the attached
declaration, “CEQ will initiate rulemaking to propose amendments to the 2020 Rule to revise
the NEPA implementing regulations to comply with the statute’s text and goals; provide

regulatory certainty to stakeholders; promote better decision making consistent with NEPA’s

statutory requirements; ensure appropriate coordination among Federal agencies, and State,

2 Counsel for Federal Defendants has conferred with counsel for Defendant-Intervenors

regarding the requested extension of the stay. Defendant-Intervenors take no position on that
request.
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Tribal, and local governments during the environmental review process; and meet
environmental, climate change, and environmental justice objectives.” Decl. of Matthew Lee-
Ashley q 11, attached as Exhibit A. “The Office of Management and Budget’s Office of
Information and Regulatory Affairs’ forthcoming Spring 2021 Unified Agenda of Regulatory
Actions will include additional details regarding CEQ’s planned regulatory actions.” Id. 9 12.

Rather than returning to active litigation as Plaintiffs propose, Federal Defendants
believe a further extension of the stay is the better course. CEQ has inherent authority to
reconsider and to revise, replace, or repeal the 2020 Rule. See Nat’l Cable &
Telecommunications Ass 'n v. Brand X Internet Servs., 545 U.S. 967, 981 (2005) (noting an
agency may assess “the wisdom of its policy on a continuing basis, . . . for example, in
response to changed factual circumstances, or a change in administrations” (citations and
quotations omitted); FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009)
(discussing agency’s inherent ability to change position); ASSE Int’l, Inc. v. Kerry, 182 F.
Supp. 3d 1059, 1063 (C.D. Cal. 2016) (“[A]dministrative agencies have an inherent authority
to reconsider their own decisions, since the power to decide in the first instance carries with it
the power to reconsider.” (quotation omitted)). Where, as here, an agency has already begun
the process of reconsidering its own action and is likely to take steps to amend or repeal that
action, proceeding with litigation is a waste of agency and court resources. See ASSE Int’l,
182 F. Supp. 3d at 1063 (finding it “prudent and efficient” to “giv[e] the relevant agency the
opportunity to reconsider and rectify an erroneous decision without further expenditure of
judicial resources”); see also Ethyl Corp. v. Browner, 989 F.2d 522, 524 (D.C. Cir. 1993)
(noting that courts generally “prefer[] to allow agencies to cure their own mistakes rather than
wasting the courts’ and the parties’ resources reviewing a record that both sides acknowledge
to be incorrect or incomplete”).

In addition, continuing to litigate this case would interfere with CEQ’s ongoing
administrative process by forcing the agency to redirect resources from its reconsideration
process to litigation and to structure its administrative process around pending litigation, rather

than the agency’s priorities and expertise. See Thompson v. U.S. Dep't of Lab., 885 F.2d 551,
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558 (9th Cir. 1989) (“The Supreme Court has warned courts not to intrude on administrative
functions.”).

Against that administrative disruption, a 60-day extension of the stay would not
prejudice Plaintiffs. CEQ has committed to reconsidering the 2020 Rule precisely to ensure
that NEPA is implemented in a manner consistent with the policies set forth in EO 13990 and
EO 14008, many of which implicate the concerns that Plaintiffs have raised in this litigation.
Ex. A 9 8; 86 Fed. Reg. at 7,037; 86 Fed. Reg. at 7,619, 7,629. For example, consistent with
those executive orders, CEQ is currently reconsidering the 2020 Rule’s treatment of, and
effect on, environmental justice, climate change, and public participation in the NEPA
process—all issues raised in this case. Ex. A § 8. CEQ intends to initiate rulemaking to
propose amendments to the 2020 Rule. Ex. A q 11. A stay will allow CEQ to focus on taking
that step as expeditiously as possible rather than having to turn its attention to litigation.
Further, Plaintiffs continue to have the option to challenge individual NEPA processes taken
under the 2020 Rule as they arise, to the extent they may threaten imminent, concrete harm to
a party or its members in the future. See Ohio Forestry Ass’n, Inc. v. Sierra Club, 523 U.S.
726, 734 (1998) (Plaintiff “will have ample opportunity later to bring [their] legal challenge”
in the context of a future agency action applying the 2020 Rule “when harm is more imminent
and more certain.”).

If the Court denies Federal Defendants’ request to extend the stay, Federal
Defendants respectfully request that the Court set a deadline of June 18, 2021 for Federal
Defendants’ reply in support of their motion to dismiss. Under the Court’s current scheduling
order (ECF No. 84), that reply brief is currently due on June 11, 2021. Federal Defendants
request an additional week to allow Federal Defendants sufficient time to finalize the brief and
allow for review both within CEQ and the Department of Justice.

State Plaintiffs’ Position

State Plaintiffs respectfully oppose Federal Defendants’ third request for a stay in this
case because delay in this proceeding risks further harm to State Plaintiffs from the 2020 Rule

with no likely benefit for judicial economy or avoided hardship for Federal Defendants. This
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case has already been stayed nearly four months in response to the change in federal
administration and to allow for confirmation of the Chair of CEQ. See ECF 81 94; ECF 82; ECF
83 96; ECF 84. These stays have elapsed without any concrete action by Federal Defendants
while the 2020 Rule remains in effect and applies to federal actions across the country.

NEPA_ 69-70 (40 C.F.R. § 1506.13) (stating the effective date of the 2020 Rule is September 14,
2020). Federal Defendants have yet to provide any indication that their rule review will conclude
in a timeframe that could reasonably address Plaintiffs’ injuries from ongoing implementation of
the 2020 Rule or obviate the need for merits briefing and resolution of this case. While State
Plaintiffs encourage Federal Defendants to engage in detailed review of the 2020 Rule, the
reconsideration process described in Federal Defendants’ supporting declaration does not specify
changes to the 2020 Rule that would resolve State Plaintiffs’ claims and provides no firm
timeline for any action that would.

Federal Defendants do not provide the standard for granting a stay in the Ninth Circuit
and they do not meet it. When a party requests to stay judicial proceedings, “the competing
interests which will be affected by the granting or refusal to grant a stay must be weighed.”
Lockyer v. Mirant Corp., 398 F.3d 1098, 1110 (9th Cir. 2005) (quoting CMAX, Inc. v. Hall, 300
F.2d 265, 268 (9th Cir. 1962)). The Ninth Circuit has identified three such competing interests:
“[(1)] the possible damage which may result from the granting of a stay, [(2)] the hardship or
inequity which a party may suffer in being required to go forward, and [(3)] the orderly course of]
justice measured in terms of the simplifying or complicating of issues, proof, and questions of
law which could be expected to result from a stay.” Id. (quoting CMAX, Inc., 300 F.2d at 268).
As for the first two considerations, “‘if there is even a fair possibility that the stay ... will work
damage to someone else,’ the party seeking the stay ‘must make out a clear case of hardship or
inequity.’” Id. at 1112 (quoting Landis v. N. Am. Co., 299 U.S. 248, 255 (1936)). As for the third
consideration, “case management standing alone is not necessarily a sufficient ground to stay
proceedings.” Dependable Highway Express, Inc. v. Navigators Ins. Co., 498 F.3d 1059, 1066
(9th Cir. 2007) (citing Lockyer, 398 F.3d at 1112). At this time, Federal Defendants have not

demonstrated circumstances warranting a stay under the governing standard.
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First, Federal Defendants’ request should be denied because there is at least a “fair
possibility” that delaying this case will “work damage” to State Plaintiffs. Lockyer, 398 F.3d at
1109 (quoting Landis, 299 U.S. at 255). As explained in State Plaintiffs” Consolidated
Opposition to Defendants’ Motion to Dismiss, State Plaintiffs have multiple unique, concrete and
particularized interests that are being harmed by the 2020 Rule. See ECF 79, at 14—18. These
include harms to State Plaintiffs’ natural resources from decreased environmental protection due
to the 2020 Rule’s reduced environmental review process of major federal actions affecting
federal lands, facilities, and infrastructure in the undersigned states. /d. Because the 2020 Rule is
in effect and, without action from this Court, will continue to be in effect, the State Plaintiffs
continue to face harms from implementation of the 2020 Rule.

This litigation is essential to State Plaintiffs’ ability to prevent those harms. CEQ’s
reconsideration of the 2020 Rule, as described in this Joint Status Report and accompanying
Declaration, includes no deadlines for action or publication of a proposed rule. The 2020 Rule
was the culmination of a nearly two-year process to revise the previous regulations. NEPA 9—
10. Should this reconsideration take that long, the 2020 Rule could remain in effect until 2023.
CEQ points to the possibility of ad hoc litigation to challenge individual federal actions as an
alternative to this lawsuit, but as State Plaintiffs explain in their opposition to Federal
Defendants’ Motion to Dismiss, such ad hoc litigation is insufficient to address the programmatic
and procedural harms to State Plaintiffs from the 2020 Rule. See ECF 79, at 28-33.

Additionally, a stay of proceedings still presents more than a “fair possibility” of harming
State Plaintiffs because the delayed briefing would foreclose State Plaintiffs’ opportunity to
obtain a ruling on the merits of their claims and associated remedies that could prevent the harms
threatened by the 2020 Rule. Lockyer, 398 F.3d at 1109. As this Court has previously explained,
even with an agency’s “complete diligence in passing the proposed regulation, that diligence
does not eliminate the ordinary uncertainty in the rulemaking process which creates at least a
“fair possibility” of harm.” California v. EPA, 360 F. Supp. 3d 984, 993 (N.D. Cal. 2018)
(quoting Landis, 299 U.S. at 254-55) (denying motion to stay proceedings). But “complete

diligence” here is uncertain as Federal Defendants have not presented a timeline for the
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rulemaking process. Without more, Federal Defendants have failed to show that the stay presents
no reasonable possibility of harm to the State Plaintiffs’ interests.

Because there is more than a “fair possibility” of harm to the State Plaintiffs if a ruling in
this matter is delayed, Federal Defendants must “make out a clear case of hardship or inequity in
being required to go forward.” Landis, 299 U.S. at 255. Federal Defendants do not make out a
clear case of hardship, but rather suggest that a stay is the better course in the interest of judicial
economy. However, an agency preferring a course of action that provides an opportunity to
review a regulation without any specified timeline is not a “clear case of hardship.” /d.
Additionally, Federal Defendants point to cases supporting remand to an agency for
reconsideration that involve “an erroneous decision” and agencies looking to “cure their own
mistakes.” ASSE Int’l, Inc. v. Kerry, 182 F. Supp. 3d 1059, 1063 (C.D. Cal. 2016); Ethyl Corp. v.
Browner, 989 F.2d 522, 524 (D.C. Cir. 1993). But those cases are inapposite because Federal
Defendants have not confessed error or identified mistakes here and no court has yet ruled on the
merits of the 2020 Rule.? To the extent Federal Defendants claim hardship simply from having to
defend a challenged action, this is insufficient. Being required to defend a suit, without more,

(133

does not constitute a “‘clear case of hardship or inequity’ within the meaning of Landis.”
Lockyer, 398 F.3d at 1112. In sum, Federal Defendants have not established any hardship absent
a stay.

In addition, Federal Defendants’ motion should be denied because they do not
demonstrate that a stay would promote the “orderly course of justice,” Lockyer, 398 F.3d at
1110, or “economy of time and effort for [the Court], for counsel, and for litigants,” Landis, 299
U.S. at 254. Federal Defendants point to judicial economy as a reason for allowing CEQ to

proceed with the reconsideration process which may result in the repeal of part of the 2020 Rule.

However, Federal Defendants have not made any claim that such action may happen on a

3 If the 2020 Rule is found to be unlawful, the standard remedy would be remand with vacatur,
not a stay. All. for the Wild Rockies v. U.S. Forest Serv., 907 F.3d 1105, 1121 (9th Cir. 2018)

(“vacatur of an unlawful agency action normally accompanies a remand”).
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timeframe that could avert harm to State Plaintiffs. The inherent uncertainty regarding the length
of a rulemaking process can create a “fair possibility” of harm. See California v. EPA, 360 F.
Supp. 3d at 993. For similar reasons, this Court should also deny Federal Defendants’ stay
request.

If the Court denies Federal Defendants’ request for an extension of the stay, State
Plaintiffs do not oppose Federal Defendants’ request to set a deadline of June 18, 2021 for
Federal Defendants’ reply in support of their Motion to Dismiss.

Respectfully submitted this 3rd day of June, 2021.

JEAN E. WILLIAMS
Acting Assistant Attorney General

/s/ Clare Boronow

CLARE BORONOW

Trial Attorney

U.S. Department of Justice

Environment and Natural Resources Division
Natural Resources Section

999 18th Street, South Terrace, Suite 370
Denver, CO 80202

Tel: (303) 844-1362
clare.boronow(@usdoj.gov

GREGORY M. CUMMING (D.C. Bar No.
1018173)

Trial Attorney

Environment & Natural Resources Division
Natural Resources Section

150 M St., N.E.

Washington, D.C. 20002

(202) 598-0414 (phone)
gregory.cumming(@usdoj.gov

ALLEN M. BRABENDER

Attorney

U.S. Department of Justice

Environment and Natural Resources Division
Appellate Section

Post Office Box 7415

Washington, D.C. 20044
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SARAH E. MORRISON, SBN 143459
Supervising Deputy Attorney General
JOSHUA R. PURTLE, SBN 298215
JULIA K. FORGIE, SBN 304701
Deputy Attorneys General

1515 Clay Street, 20th Floor

P.O. Box 70550

Oakland, CA 94612-0550

(510) 879-1002
Joshua.Purtle@doj.ca.gov
Julia.Forgie@doj.ca.gov

Attorneys for Plaintiff State of California

PHILIP J. WEISER
Attorney General of Colorado

/s/ Scott Steinbrecher

SCOTT STEINBRECHER, Pro Hac Vice
Assistant Deputy Attorney General

Ralph C. Carr Colorado Judicial Center
1300 Broadway, Seventh Floor

Denver, Colorado 80203

(720) 508-6287

Attorneys for Plaintiff State of Colorado
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Attorney General of Washington

/s/ Elizabeth Harris
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Seattle, Washington 98104-3188
(206) 233-3391
Aurora.Janke@atg.wa.gov
Elizabeth.Harris@atg.wa.gov

Attorneys for Plaintiff State of Washington

WILLIAM TONG
Attorney General of Connecticut

/s/ Robert Snook

ROBERT SNOOK, Pro Hac Vice
Assistant Attorney General
Attorney General’s Office

165 Capitol Avenue

Hartford, Connecticut, 06106
(860) 808-5250
Robert.Snook@ct.gov

Attorneys for Plaintiff State of Connecticut
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Attorney General of Illinois
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Chief, Environmental
Enforcement/Asbestos Litigation
Division

Office of the Attorney General
Environmental Bureau
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Chicago, IL 60602
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Attorneys for Plaintiff State of Illinois
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Attorney General of Delaware
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KAYLI H. SPIALTER

Deputy Attorney General
Delaware Department of Justice
820 N. French Street
Wilmington, DE 19801

(302) 577-8508
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Attorneys for Plaintiff State of Delaware
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Maine Attorney General
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Assistant Attorney General

Office of the Attorney General
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jill.obrien@maine.gov
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Attorneys for Plaintiff State of Maine

DANA NESSEL
Attorney General of Michigan

/s/ Elizabeth Morrisseau

ELIZABETH MORRISSEAU, Pro Hac Vicq

Assistant Attorney General
Environment, Natural Resources, and
Agriculture Division

6th Floor G. Mennen Williams Building
525 W. Ottawa Street

P.O. Box 30755

Lansing, MI 48909

(517) 335-7664
MorrisseauE@michigan.gov

Attorney for Plaintiff the People of the State

of Michigan
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Attorney General of Maryland

/s/ Steven J. Goldstein

STEVEN J. GOLDSTEIN

Special Assistant Attorney General
200 Saint Paul Place, 20th Floor
Baltimore, Maryland 21202

(410) 576-6414
sgoldstein@oag.state.md.us

Attorneys for Plaintiff State of Maryland

KEITH ELLISON
Attorney General of Minnesota

/s/ Peter N. Surdo

PETER N. SURDO, Pro Hac Vice
Special Assistant Attorney General
445 Minnesota Street Suite 900
Saint Paul, MN 55101

(651) 757-1061

Attorneys for Plaintiff State
of Minnesota

GURBIR S. GREWAL
Attorney General of New Jersey

/s/ Lisa Morelli

LISA MORELLI

Deputy Attorney General
Environmental Permitting and
Counseling

R.J. Hughes Justice Complex
P.O. Box 093

Trenton, NJ 08625

(609) 376-2804

Attorneys for Plaintiff State of New
Jersey
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Attorney General of Nevada
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HEIDI PARRY STERN, Pro Hac Vice
Solicitor General

Office of the Nevada Attorney General
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Attorneys for Plaintiff State of Nevada

HECTOR BALDERAS
Attorney General of New Mexico

/s/ William Grantham

WILLIAM GRANTHAM
Assistant Attorney General

201 Third Street NW, Suite 300
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(505) 717-3520
wgrantham@nmag.gov

Attorneys for the State of New Mexico

JOSHUA H. STEIN
Attorney General of North Carolina

DANIEL S. HIRSCHMAN
Senior Deputy Attorney General

/s/ Asher P. Spiller

ASHER P. SPILLER, Pro Hac Vice
Assistant Attorney General

North Carolina Department of Justice
P.O. Box 629

Raleigh, NC 27602

(919) 716-6400

aspiller@ncdoj.gov

Attorneys for Plaintiff State of North Carolin
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LETITIA JAMES
Attorney General of New York

/s/ Claiborne E. Walthall

CLAIBORNE E. WALTHALL, Pro Hac Vice
Assistant Attorney General

New York State Office of

the Attorney General

State Capitol

Albany, NY 12224

(518) 776-2380
claiborne.walthall@ag.ny.gov

Attorneys for Plaintiff State of New
York and New York State Department
of Environmental Conservation

ELLEN ROSENBLUM
Attorney General of Oregon

/s/ Paul Garrahan

PAUL GARRAHAN, Pro Hac Vice
Attorney-in-Charge

STEVE NOVICK

Special Assistant Attorney General
Natural Resources Section

Oregon Department of Justice
1162 Court Street NE

Salem, OR 97301-4096

(503) 947-4593
Paul.Garrahan@doj.state.or.us
Steve.Novick@doj.state.or.us

Attorneys for Plaintiff State of Oregon
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Attorney General of Rhode Island
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GREGORY S. SCHULTZ, Pro Hac Vice
Special Assistant Attorney General
Rhode Island Office of Attorney General
150 South Main Street

Providence, RI 02903

(401) 274-4400

gschultz@riag.ri.gov

Attorneys for Plaintiff State of Rhode Island

JOSHUA L. KAUL
Attorney General of Wisconsin

/s/ Emily M. Ertel

EMILY M. ERTEL

Assistant Attorney General
Wisconsin Department of Justice
Post Office Box 7857

Madison, Wisconsin 53707-7857
(608) 266-0432
ertelem@doj.state.wi.us

Attorneys for Plaintiff State of Wisconsin

JOSH SHAPIRO
Attorney General of Pennsylvania

MICHAEL J. FISCHER
Chief Deputy Attorney General

/s/ Ann R. Johnston

ANN R. JOHNSTON, Pro Hac Vice
Senior Deputy Attorney General
Office of Attorney General
Strawberry Square, 14th Floor
Harrisburg, PA 17120

(717) 705-6938

Attorneys for Plaintiff Commonwealth of
Pennsylvania
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THOMAS J. DONOVAN, JR.
Attorney General of Vermont

/s/ Nicholas F. Persampieri
NICHOLAS F. PERSAMPIERI
Assistant Attorney General
Office of the Attorney General
109 State Street

Montpelier, VT 05609

(802) 828-3171
nick.persampieri@vermont.gov

Attorneys for Plaintiff State of Vermont

MAURA HEALEY
Attorney General of Massachusetts

/s/ Turner Smith

TURNER SMITH, Pro Hac Vice
MATTHEW IRELAND, Pro Hac Vice
Assistant Attorneys General
Office of the Attorney General
Environmental Protection Division
One Ashburton Place, 18th Floor
Boston, MA 02108

(617) 727-2200
Turner.Smith@mass.gov
Matthew.Ireland@mass.gov

Attorneys for Plaintiff Commonwealth
of Massachusetts
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KARL A. RACINE
Attorney General for the District of Columbi

KATHLEEN KONOPKA
Deputy Attorney General
Public Advocacy Division

/s/ Alacoque Hinga Nevitt
ALACOQUE HINGA NEVITT,
SBN 268768

WESLEY ROSENFELD
Assistant Attorneys General
District of Columbia Office of the Attorney
General

400 6th Street, NW
Washington, D.C. 20001

(202) 717-1368
alacoque.nevitt@dc.gov

Attorneys for Plaintiff District of Columbia

JAMES E. JOHNSON
Corporation Counsel of the
City of New York

/s/ Nathan Taylor

NATHAN TAYLOR

New York City Law Department
100 Church Street, Rm 6-144
New York, NY 10007

(646) 940-0736 (m)

(212) 356-2315
NTaylor@law.nyc.gov

Attorneys for Plaintiff City of New York
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LEEVIN TAITANO CAMACHO
Attorney General of Guam

/s/ Joseph A. Perez

JOSEPH A. PEREZ Pro Hac Vice
Assistant Attorney General
Consumer Protection Division
590 South Marine Corps Drive,
Suite 901, ITC Building
Tamuning, Guam 96913 = USA
Telephone: (671) 475-3324
Facsimile: (671) 472-2493
jperez(@oagguam.org

Attorneys for Plaintiff Territory
of Guam

* In compliance with Local Rule 5-1(i)(3), the filer of this document attests that all signatories

listed have concurred in the filing of this document.
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VINCE RYAN
Harris County Attorney

/s/ Sarah Jane Utley

SARAH JANE UTLEY*
Managing Attorney
Environmental Practice Group
Harris County Attorney’s Office
1019 Congress, 15th Floor
Houston, Texas 77057

(713) 274-5124
Sarah.Utley(@cao.hctx.net

Attorneys for Plaintiff Harris County,
Texas
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