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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

(Northern Division)
CITY OF ANNAPOLIS, MARYLAND,
CASE NO.: 21-¢cv-00772 ELH
Plaintiff,
V.
BPP.L.C, etal.,
Defendants.

REPLY MEMORANDUM OF LAW IN SUPPORT OF DEFENDANTS’ MOTION TO
STAY PROCEEDINGS



Case 1:21-cv-00772-ELH Document 119 Filed 05/05/21 Page 2 of 15

L INTRODUCTION!

Plaintiff’s opposition makes clear why a limited stay is appropriate. Plaintiff does not
dispute that a decision by the Supreme Court is expected in BP p.l.c. v. Mayor & City Council of
Baltimore, No. 19-1189 (U.S.) (“Baltimore’), within the next two months. Nor does Plaintiff
dispute that the Supreme Court’s ruling in Baltimore, and any Fourth Circuit decision on remand,
will clarify the question of subject-matter jurisdiction presented in Plaintiff’s remand motion.
Nevertheless, Plaintiff urges this Court to address its remand motion without the benefit of the
Supreme Court’s and potentially the Fourth Circuit’s guidance, ignoring the substantial judicial
and party economies that a limited stay would promote.

If the Supreme Court concludes in Baltimore that federal jurisdiction exists, as petitioners
there have argued it should, there will be no need for the parties here to brief (and this Court to
decide) the remand issues in this case. Alternatively, if the Supreme Court instructs the Fourth
Circuit to consider the additional grounds for removal that it did not initially consider in that case,
it will resolve a number of the jurisdictional questions at issue here. And if the Supreme Court
affirms the Fourth Circuit’s prior opinion, this case may proceed to briefing on Plaintiff’s motion
to remand without the looming possibility that a significant intervening decision will require
additional, potentially duplicative briefing. A limited stay until a decision is rendered by the
Supreme Court in Baltimore and, if appropriate, through a subsequent decision by the Fourth
Circuit, will conserve judicial resources.

There is no reason for this Court to disregard its inherent authority to manage its docket,

see Landis v. North American Co., 299 U.S. 248, 254-55 (1936), and proceed to decide threshold

! This motion is submitted subject to and without waiver of any defense, affirmative defense, or
objection, including personal jurisdiction, insufficient process, insufficient service of process,
or lack of service of process.
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jurisdictional issues on which the Supreme Court and Fourth Circuit are poised to issue instructive
and potentially dispositive rulings in the near term. Plaintiff waited years to file the present
lawsuit—in fact, Plaintiff waited more than two and a half years after the City of Baltimore filed
its substantially identical lawsuit, which is now subject to review by the Supreme Court. This case
is unquestionably “still in the very early stages of litigation,” and “there is little prejudice to either
side if the Court stays the case.” American Tech. Servs., Inc. v. Universal Travel Plan, Inc., 2005
WL 2218437, at *3 (E.D. Va. Aug. 8, 2005). The brief stay requested is warranted and prudent,
and will well serve both the parties and the Court. Accordingly, the Court should grant
Defendants’ Motion to Stay (“Motion” or “Mot.”) (ECF No. 80) and enter the requested stay.
II. ARGUMENT

A. The Requested Stay Will Conserve Judicial Resources And Promote Judicial
Economy.

(113

Plaintiff asserts that “[j]urisdiction is a threshold inquiry” and that “‘[w]ithout jurisdiction
the court cannot proceed in any cause.”” Pltf’s Opposition (“Opp.”), Dkt. 117 at 1 (quoting
Exparte McCardle, 74 U.S. 506, 514 (1869)). Accordingly, Plaintiff recognizes, as it must, the
“importan[ce]” of “mak[ing] correct decisions about federal jurisdiction.” Id. at 13 (quoting 15A
Wright & Miller, Fed. Prac. & P. § 3914.11 (2d ed.)). And notably, Plaintiff concedes that a
number of Defendants’ grounds for removal were “not previously resolved by the Fourth Circuit.”
Id. at 8 (emphasis added). Yet remarkably, Plaintiff asks this Court to move forward on Plaintiff’s
motion to remand immediately, ignoring that the Supreme Court and potentially the Fourth Circuit
may soon determine the propriety of several of those unresolved removal grounds, which would
enable this Court to be certain it is making the “correct” decision about its jurisdiction. Because

of the importance of these threshold decisions, it is reasonable and prudent for this Court to stay

proceedings until the Supreme Court, and possibly the Fourth Circuit, can provide guidance on the
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subject-matter jurisdiction questions in this case. As the Supreme Court has made clear, although
a pending action “may not settle every question of fact and law,” a stay may still be warranted
where the resolution of that action may “simplify them.” Landis, 299 U.S. at 256. At a minimum,
once the Supreme Court has issued its decision, this Court will be better able to assess the extent
to which the pending appellate proceedings bear upon this case.

Rather than make a meaningful argument that a stay pending Baltimore will not promote
judicial efficiency here, Plaintiff refers to rulings in other cases, in other procedural postures, that
say nothing about the likely impact of the Supreme Court’s decision on this case. See generally
Opp. at 15-19. The motions at issue in those cases sought to stay issuance of remand orders in
those cases pending defendants’ appeals of those remand orders; they were not seeking to stay
proceedings pending an imminent decision in a relevant Supreme Court case. Far more revealing
than the decisions cited by Plaintiff is the Maryland state court’s decision in Baltimore itself—
which is conspicuously absent from Plaintiff’s discussion—to defer further proceedings in that
case pending Supreme Court review. Order Deferring Motions, Mayor & City Council of
Baltimore v. BP P.L.C., Case No. 24-C-18-004219 (Balt. Cir. Ct. Aug. 6, 2020) (attached hereto
as “Exhibit A”’). The Maryland state court deferred both a hearing on a motion for protective order
and consideration of the defendants’ merits motion to dismiss pending Supreme Court proceedings
in Baltimore. Id. Notably, the defendants did not affirmatively seek the latter deferral; rather, the
court imposed it “upon its own initiative.” Id. The City of Baltimore, represented by the same
counsel as Plaintiff here, filed a petition for mandamus in the Maryland Court of Appeals to
overturn the state court’s order deferring proceedings, see Petition for Writ of Mandamus, Mayor
& City Council of Baltimore v. BP P.L.C., No. MISC-0005 (Md.) (filed Sept. 4, 2020), which was

summarily denied, see Order Denying Petition for Writ of Mandamus, Mayor & City Council of
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Baltimore v. BP P.L.C., No. MISC-0005 (Md. Oct. 23, 2020). This stay not only reflects the state
court’s recognition that the pending U.S. Supreme Court proceedings in Baltimore are relevant to
the state court proceedings post-remand, but also that it is wholly within the Court’s discretion in
managing its own docket to impose a stay while it awaits the issuance of a decision from the
nation’s highest court on issues that are highly relevant to this case.

Other trial courts in pending climate change-related actions have also imposed stays, or are

currently considering them, pending the outcome of appellate proceedings that may shed light on
relevant issues.” Examples include the ongoing stay in the State of Rhode Island action in Rhode

Island state court, see Order Delaying Further Proceedings, State of Rhode Island v. Chevron
Corp., C.A. No. PC-2018-4716, 2020 WL 4812764 (R.I. Super. Ct. Aug. 13, 2020), and in the
King County action in the Western District of Washington, see Order Granting Partially
Unopposed Motion to Stay Proceedings, King County v. BP P.L.C., No. C18-758-RSL, Dkt. 138
(W.D. Wash. Oct. 17,2018). Both of these stays, which Plaintiff omits from its discussion as well,
are in place pending resolution of appellate proceedings that may clarify questions of law in those
cases.

Plaintiff also incorrectly argues that “the Supreme Court’s decision will have no bearing
on the merits of the City’s motion to remand.” Opp. at 4. But this assertion hinges entirely on
Plaintiff’s mistaken premise that “the only question before the Supreme Court concerns the scope

of appellate jurisdiction over remand orders.” Id. In fact, the briefing in Baltimore also urges the

2 Defendants in the related Honolulu and Maui actions have moved to stay state court
proceedings there, which motions will be heard on May 19, 2021. See Motion to Stay
Proceedings, City and County of Honolulu v. Sunoco LP, Civil No. 1CCV-20-0000360, Dkt.
129 (Haw. 1st Cir. Ct. Apr. 21, 2021); Motion to Stay Proceedings, County of Maui v. Sunoco
LP, Civil No. 2CCV-20-0000283, Dkt. 116 (Haw. 2d. Cir. Ct. Apr. 20, 2021).
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Supreme Court to “take the modest step of applying its precedents to the claims at issue [t]here
and confirm that they belong in federal court” because those claims “necessarily and exclusively
arise under federal law.” Brief for Petitioners at 4, BP p.l.c. v. Mayor and City Council of
Baltimore, No. 19-1189 (U.S. Nov. 16, 2020); see also id. at 38—45; Pet. 20 (U.S. Mar. 31, 2020)
(explaining that the Supreme Court has the discretion “to proceed to address the remaining grounds
for removal and reverse the judgment below”). Plaintiff acknowledges this fact, but relegates it to
a footnote. See Opp. at 7 n.4.

But even if the Supreme Court declines to reach the issue of whether climate change-related
claims, like those asserted by Plaintiff here, “arise under federal law” and thus are properly
removable on that basis, there is a substantial likelihood that the Supreme Court will hold that
circuit courts of appeal have jurisdiction to review an entire remand order where federal officer

removal is asserted, and will remand the Baltimore case to the Fourth Circuit for consideration of

”3

grounds “not previously resolved by the Fourth Circuit. Opp. at 8. Indeed, several

commentators have opined that the Supreme Court will likely do just that.*

3 As explained in Defendants’ Motion, grounds not previously resolved include removal based
on federal common law, Grable & Sons Metal Products, Inc. v. Darue Engineering &
Manufacturing, 545 U.S. 308, 314 (2005), the Outer Continental Shelf Lands Act (“OCSLA™),
and federal enclave jurisdiction, which are all asserted by Defendants in this action as well.
See Mot. at 3.

See Christine Condon, U.S. Supreme Court Hears Arguments in Baltimore’s Climate Change
Lawsuit  Against Fossil Fuel Companies, Baltimore Sun (Jan. 19, 2021),
https://tinyurl.com/yythd47;j (“Based on the [J]ustices’ questions, [University of Maryland
Law Professor Robert] Percival said it seems likely that they’ll rule that the Court of Appeals
must consider all of the companies’ arguments—not just the one about federal officers.”);
Lawrence Hurley, U.S. Supreme Court Wrestles With Dispute Over Baltimore Climate Suit,
Reuters (Jan. 19, 2021), https://tinyurl.com/emje9th8 (“U.S. Supreme Court [J]ustices on
Tuesday appeared to lean toward energy companies in a dispute over a lawsuit filed by the city
of Baltimore seeking monetary damages for the impact of global climate change.”).
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The Second Circuit’s recent opinion in City of New York v. Chevron Corp., 993 F.3d 81
(2d Cir. Apr. 1, 2021), bolsters the view that the Fourth Circuit may find that the claims at issue in
these cases are governed by federal common law and thus belong in federal court. The City of
New York action, like this one, sought damages in tort based on harms allegedly resulting from
climate change. The Second Circuit held that “[g]lobal warming presents a uniquely international
problem of national concern [and] is therefore not well-suited to the application of state law,” id.
at 85-86, and as a result, claims seeking damages for the alleged impacts of global climate change
“must be brought under federal common law,” id. at 95. Because the plaintiff in City of New York
filed its complaint in federal court, that case did not present the same removal question at issue
here. See id. at 93. But the Second Circuit’s rationale clearly supports Defendants’ arguments for
removal here based on federal common law, which the Fourth Circuit will consider if the Supreme
Court vacates and remands in Baltimore.

In short, this Court should grant a stay pending the Supreme Court’s resolution of
Baltimore because that decision (or a decision by the Fourth Circuit on remand) may “avoid the
‘needless duplication of work and the possibility of inconsistent rulings.”” Commonwealth of
Virginia ex rel. Integra Rec LLC v. Countrywide Securities Corp., 2015 WL 222312, at *4 (E.D.
Va. Jan. 14, 2015) (quoting Sehler v. Prospect Mortg., LLC, 2013 WL 5184216, at *2 (E.D. Va.
Sept. 16, 2013)).

B. Plaintiff Fails To Show Any Prejudice It Will Suffer As A Result Of A Stay.

In urging this Court to proceed with potentially unnecessary briefing on its motion to
remand without the benefit of the Supreme Court’s forthcoming decision or a potential Fourth
Circuit decision, Plaintiff claims that “[t]ime is of the essence for Annapolis because it is acutely
vulnerable to sea level rise.” Opp. at 11. But whether Plaintiff may be prejudiced by the alleged

effects of climate change is not the issue before the Court. The only relevant question is whether
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Plaintiff will be prejudiced by a short stay of this litigation. The answer to the latter question is
clearly no.

The brief stay requested will not materially affect Plaintiff. Plaintiff acknowledges that it
brought this action “to recover costs for . .. climate impacts,” id. at 5, yet fails to explain why
waiting a couple of months for the Supreme Court to decide Baltimore will have any material
effect on its ability to collect any damages it claims Defendants owe. Nor could it, given the well-
recognized principle that a “[p]laintiff will not suffer undue prejudice . . . from a stay [where] it
can be fully compensated if necessary with money damages.” Univ. of Va. Patent Found. v.
Hamilton Co., 2014 WL 4792941, at *3 (W.D. Va. Sept. 25, 2014).

Plaintiff has not shown the urgency in prosecuting this action that it now demands of this
Court in deciding its motion to remand. According to Plaintiff’s own Complaint, the harms
associated with fossil-fuel combustion have been well known for more than a half century. See,
e.g., Compl. § 68 (“By 1965, concern over the potential for fossil fuel products to cause disastrous
global warming reached the highest level of the United States’ scientific community.”); id. q 105
(noting the “overwhelming information about the threats to people and the planet posed by
continued unabated use of ... fossil fuel products” since at least the 1990s). And state and
municipal plaintiffs have been filing suits nearly identical to the one here—represented by the
same counsel, and often employing nearly identical complaints—since at least July 2017. See,
e.g., County of San Mateo v. Chevron Corp., No. 17-civ-03222 (San Mateo Super. Ct.) (filed July
17,2017); People v. BP p.l.c., No. RG17875889 (San Francisco Super. Ct.) (filed Sept. 19, 2017).

Indeed, Plaintiff did not bring its climate change-related claims for more than two and a
half years after the City of Baltimore, represented by the same counsel, brought its own

substantially similar claims, alleging similar injuries as a result of rising sea levels along the
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Chesapeake Bay, less than forty miles up the coast from Plaintiff. Mayor and City Council of
Baltimore v. BP P.L.C., Case No. 24-C-18-004219 (Balt. Cir. Ct.) (filed July 20, 2018). Plaintiff
cannot complain now about a short delay pending the Supreme Court’s important decision after
waiting years to file a complaint.

C. Defendants Face Serious Hardship In The Absence Of A Stay.

In contrast, Defendants face serious hardship if remand briefing proceeds absent the
requested stay because they will be forced to brief the question of subject matter jurisdiction under
a legal framework that might be materially altered in just a few months’ time. At that point, the
parties may need to either re-brief the issue or, if this Court were to remand the case, attempt to
remove the action once more, potentially after further litigation in state court. See Mot. at 9—10.

Attempting to brush aside these concerns, Plaintiff contends that “[b]riefing a jurisdictional
motion that this Court will inevitably need to resolve is not hardship—it is litigation.” Opp. at 13.
But Plaintiff again misses the mark. The point is that Defendants will be prejudiced by being
forced to brief Plaintiff’s remand motion while the legal landscape is shifting beneath their feet.
If the Supreme Court’s decision in Baltimore or the Fourth Circuit’s decision on remand address
the merits of removal, the parties here will be forced to start over, from scratch, in briefing
Plaintiff’s remand motion or, at a minimum, submit supplemental briefing. Such a result can be
avoided by entering the requested stay.

III. CONCLUSION

For these reasons, in addition to those set forth in Defendants’ Motion to Stay, the Court

should stay further proceedings in this case until the Supreme Court issues its decision in Baltimore

and the Fourth Circuit issues any decision on remand.
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Respectfully submitted,

DATED: May 5, 2021

/s/ David B. Hamilton

David B. Hamilton (Bar No. 04308)
Sarah E. Meyer (Bar No. 29448)
Hillary V. Colonna (Bar No. 19704)
WOMBLE BOND DICKINSON (US) LLP
100 Light Street, 26 Floor
Baltimore, MD 21202

Telephone: (410) 545-5800
Facsimile: (410) 545-5801

Email: david.hamilton@wbd-us.com
Email: sarah.meyer@wbd-us.com
Email: hillary.colonna@wbd-us.com

Steven M. Bauer (pro hac vice)
Margaret A. Tough (pro hac vice)
Katherine A. Rouse (pro hac vice)
LATHAM & WATKINS LLP
505 Montgomery Street, Suite 2000
San Francisco, CA 94111-6538
Telephone: (415) 391-0600
Facsimile: (415) 395-8095

Email: steven.bauer@lw.com
Email: margaret.tough@Ilw.com
Email: katherine.rouse@lw.com

J. Christian Word (Bar No. 26400)
LATHAM & WATKINS LLP

555 Eleventh Street NW, Suite 1000
Washington, DC 20004-1304
Telephone: (202) 637-2200
Facsimile: (202) 637-2201

Email: christian.word@lw.com

Sean C. Grimsley (pro hac vice)
Jameson R. Jones (pro hac vice)
Daniel R. Brody (pro hac vice)
BARTLIT BECK LLP

1801 Wewatta Street, Suite 1200
Denver, CO 80202

Telephone: (303) 592-3100
Facsimile: (303) 592-3140
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BAKER, DONELSON, BEARMAN,
CALDWELL & BERKOWITZ, PC

/s/ Ty Kelly Cronin

Ty Kelly Cronin (Bar No. 27166)
Alison C. Schurick (Bar No. 19770)
Kyle S. Kushner (Bar No. 20305)
BAKER, DONELSON, BEARMAN,
CALDWELL & BERKOWITZ P.C.
100 Light Street, 19th Floor
Baltimore, MD 21202

Telephone: (410) 862-1049

Facsimile: (410) 547-0699

Email: tykelly@bakerdonelson.com
Email: aschurick@bakerdonelson.com
Email: kskushner@bakerdonelson.com

Theodore J. Boutrous, Jr. (pro hac vice
forthcoming)

William E. Thomson (pro hac vice forthcoming)
GIBSON, DUNN & CRUTCHER LLP

333 South Grand Avenue

Los Angeles, CA 90071

Telephone: 213.229.7000

Facsimile: 213.229.7520
tboutrous@gibsondunn.com
wthomson@gibsondunn.com

Andrea E. Neuman, (pro hac vice
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GIBSON, DUNN & CRUTCHER LLP
200 Park Avenue

New York, NY 10166

Telephone: 212.351.4000

Facsimile: 212.351.4035
aneuman(@gibsondunn.com

Thomas G. Hungar, (Bar No. 012180)
GIBSON, DUNN & CRUTCHER LLP
1050 Connecticut Avenue, N.-W.,
Washington, DC 20036

Telephone: 202.955.8500

Facsimile: 202.467.0539
thungar@gibsondunn.com
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Email: sean.grimsley@pbartlit-beck.com
Email: jameson.jones@bartlit-beck.com
E-mail: dan.brody@bartlit-beck.com

Attorneys for Defendants ConocoPhillips and

ConocoPhillips Company

/s/ J. Christian Word

J. Christian Word (Bar No. 26400)
LATHAM & WATKINS LLP

555 Eleventh Street NW, Suite 1000
Washington, DC 20004-1304
Telephone: (202) 637-2200
Facsimile: (202) 637-2201

Email: christian.word@lw.com

Steven M. Bauer (pro hac vice)
Margaret A. Tough (pro hac vice)
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505 Montgomery Street, Suite 2000
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Email: margaret.tough@lw.com
Email: katherine.rouse@lw.com

Attorneys for Defendants Phillips 66 and
Phillips 66 Company

/s/ Ava E. Lias-Booker

Ava E. Lias-Booker
McGuireWoods LLP

500 E. Pratt Street, Suite 1000
Baltimore, Maryland 21202-3169
(410) 659-4400 Office

(410) 659-4599 Fax
alias-booker@mcguirewoods.com
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Joshua D. Dick, (pro hac vice forthcoming)
GIBSON, DUNN & CRUTCHER LLP
555 Mission Street

San Francisco, CA 94105-0921

Telephone: 415.393.8200

Facsimile: 415.393.8306
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Corporation and Chevron U.S.A. Inc.
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Martha Thomsen (Bar No. 18560)
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700 K Street, N.W.
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Tracy A. Roman, Bar Number 11245
Kathleen Taylor Sooy (pro hac vice)
CROWELL & MORING LLP

1001 Pennsylvania Avenue, NW
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99 S. Almaden Blvd. Suite 642

San Jose, CA 95113
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rdunn@eimerstahl.com

Attorneys for Defendant CITGO Petroleum
Corporation
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John B. Isbister (Bar No. 00639)
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TYDINGS & ROSENBERG LLP
One East Pratt Street, Suite 901
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Facsimile: (213) 243-4199

Jonathan W. Hughes, (pro hac vice)
jonathan.hughes@arnoldporter.com
Three Embarcadero Center, 10th Floor
San Francisco, CA 94111-4024
Telephone: (415) 471-3156

Facsimile: (415) 471-3400

Attorneys for BP plc, BP America Inc., and BP
Products North America Inc.
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/s/ Perie Reiko Koyama

Perie Reiko Koyama (CPF No. 1612130346)
PKoyama@huntonak.com

HUNTON ANDREWS KURTH LLP

2200 Pennsylvania Avenue, NW
Washington, DC 20037

Telephone: (202) 955-1500

Facsimile: (202) 778-2201

Shannon S. Broome (pro hac vice)
SBroome@HuntonAK.com

Ann Marie Mortimer (pro hac vice)
AMortimer@HuntonAK.com
HUNTON ANDREWS KURTH LLP
50 California Street, Suite 1700

San Francisco, CA 94111

Telephone: (415) 975-3700
Facsimile: (415) 975-3701

Shawn Patrick Regan (pro hac vice)
SRegan@huntonak.com

HUNTON ANDREWS KURTH LLP
200 Park Avenue, 52" Floor

New York, NY 10166

Telephone: (212) 309-1000
Facsimile: (212) 309-1100

Attorneys for Defendants MARATHON
PETROLEUM CORPORATION and
SPEEDWAY LLC

/s/ Thomas K. Prevas

Thomas K. Prevas (Bar No. 29452)
Michelle N. Lipkowitz (Bar No. 27188)
SAUL EWING ARNSTEIN & LEHR LLP
Baltimore, Maryland 21202-3133
Telephone: (410) 332-8683

Facsimile (410) 332-8123

Email: thomas.prevas@saul.com

Email: michelle.lipkowitz@saul.com

Attorneys for Defendants CROWN CENTRAL
LLC, CROWN CENTRAL NEW
HOLDINGS LLC and ROSEMORE, INC.
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CERTIFICATE OF SERVICE

I hereby certify that, on the 5th day of May 2021, the foregoing document was filed through

the CM/ECF system and thereby served upon all counsel of record.

/s/ Tonva Kelly Cronin
Tonya Kelly Cronin (Bar No. 27166)
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