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I INTRODUCTION

Petitioners County of Mono (“County”) and Sierra Club’s (collectively “Petitioners”) First
Amended Verified Petition for Writ of Mandate (“Petition”) fails because the action Petitioners
challenge is an implementing action for a previously approved project (the “2010 Leases”), not a
new or changed project. Under the California Environmental Quality Act (“CEQA”) additional
CEQA review is not required every time an agency performs anv implementing action for a
previously approved project. Here, the “project” for CEQA purboses is the previously approved
2010 Leases, and Petitioners’ attempt to create a new “project” to fabricate a CEQA claim is not
supported by the law, the plain language of the 2010 Leases or the undisputed facts in the
administrative record.

The 2010 Leases' are part of Respondent Los Angeles Department of Water and Power’s

v(“LADWP”) long history of water management activities in the County. LADWP has operated a

water collection, storage, and distribution system (“Water System”) in Mono and Inyo Counties
for over 100 years. This Water System provides water for millions of residents of the City of Los
Angeles (“City”), who are LADWP’s customers. For at least the last 70 years, a component of
that Water System has involved LADWP leasing certain LADWP-owned lands in Mono County
to ranchers for cattle operations (“Lease Lands™). Pursuant to these lease agreements, LADWP
has provided water to the lessees, who use the water to irrigate forage crops for the cattle.

In the leases, LADWP has always expressly reserved full‘discretion over the amount and
timing of the water spreadiﬁg. Historically, LADWP has determined the amount of water it will
spread each year based on a myriad of factors including, but not limited to: the amount of
precipitation; rate and amount of runoff from the snowpack; the amount of capacity in LADWP’s
water storage and water transfer facilities; water necessary for environmental mitigation;
environmental concerns such as turbidity, flow rates, temperature, and amount of water necessary

for protected species; water necessary for LADWP’s energy production facilities; and water

' As is explained in more detail below, the term of the 2010 Leases ended on December 31, 2013.
Pursuant to the provisions of the 2010 Leases, however, the 2010 Leases have remained in effect
through the Leases’ holdover provision.
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demand for City residents.

In 2010, LADWP approved the most recent lease agreements with ten third-party ranchers
(the “Ranchers”), the 2010 Leases, pursuant to a categorical exemption under CEQA. The 2010
Leases, as with LADWP’s historic leases, provide LADWP with discretion to determine the
amount of irrigation water provided to the Ranchers from 0 acre-feet per acre (“AF/acre”) up to 5
'AF/acre. LADWP has, in fact, made annual determinations of the amount of water available to
the Ranchers between 0 AF/acre to,over 5 AF/acre (“Water Allotment”). In 2018, pursuant to the
terms of the 2010 Leases and LADWP’s historic practices, LADWP allocated irrigation water o
the Ranchers (“2018 Water Allocation™). Petitioners objected to the 2018 Water Allocation and,
when LADWP would not capitulate to the County’s demands for more water for the Ranchers, the
County filed this lawsuit alleging that the 2018 Water Allocation required CEQA review.

Under CEQA, however, once an agency has approved a project, subsequent actions taken
by an agency in furtherance of that previously-approyed project are not separate projects requiring
'CEQA review. Here, LADWP’s annual Water Allotments, including the 2018 Water Allotment,
are made in furtherance of the 2010 Leases and, therefore, are not subject to CEQA. Thus,
Petitioners’ claim must fail.

Moreover, the Petition suffers from three jurisdictional defects, each of which serve to bar
Petitioners’ lawsuit. First, the Petition is barred by the statute of limitations. The longest statute
of limitations available under CEQA is 180 days. LADWP’s approval of the project at issue in
this case, the 2010 Leases, is beyond challenge, as Petitioners admit. Even assuming for the sake
of argument that LADWP changed its historic practices as Petitioners allege, however, that change
occurred in 2015 and 2016 when LADWP provided the Ranchers with less water than would have
been expected under Petitioners’ characterization of LADWP’s historic practices. The County
was aware of the water allocations in 2015 and 2016 and complained regarding the amount of
water LADWP allocated to the Ranchers in each of these years. The County did not file a lawsuit
within the limitations period, however, and Petitioners’ claims are therefore barred.

Second, Petitioners seek to modify or cancel the 2010 Leases between LADWP and the

Ranchers, but have not named the Ranchers to the lawsuit. This failure is problematic because the
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‘outcome of the litigation could materially impact the Ranchers’ interests by changing the rights

and duties of the parties to the 2010 Leases. Because the statute of limitations for naming the
Ranchers to the case has long since run, the Ranchers’ absence requires dismissal of this case.

Third, Petitioners failed to exhaust their administrative remedies. Petitioners claim that
communications made by the City of Los Angeles™ (“City”’) Mayor and one member of LADWP’s
Board of Commissioners (“Board”) prove LADWP’s alleged decision to deviate from its historic
practices in 2018. As discussed in detail herein, however, Petitioners blatantly mischaracterize
these communications in their attempt to fabricate a new CEQA project in order to avoid the
indisputable fact that the 2010 Leases are the project at issue in this case. In any event, Petitioners
had an available remedy. Petitioners could have brought their concerns before the full Board or
the City Council for review of this alleged decision, but did not. As such, Petitioners’ claims are
Jurisdictionally barred by their failure to exhaust these available administrative remedies.

Even moving beyond these fundamental jurisdictional defects, the indisputable facts
contained in the administrative record show that Petitioners have failed to prove their allegations
that the 2018 Water Allotment was a new or changed “project” for CEQA purposes, rather than an
implementing action for the 2010 Leases. Petitioners’ single claim that the 2018 Water Allotment
constitutes a new or changed project is based on a wholly inaccurate representation of LADWP’s
historic practices regarding the annual Water Allotments. According to Petitioners, LADWP
purportedly provides 5 AF/acre of water to the Ranchers in a “normal” water year,? and provides
proportionate amounts of water to the Ranchers in other years based on how much the annual
precipitation deviates from normal (5 AF/acre Theory” or “Theory”).® Petitioners’ concocted 5

AF/acre Theory is not based in fact. The evidence in the record does not show that the Ranchers

2 LADWP’s snowpack runoff water year runs from April 1 until March 31 of the following
calendar year. Runoff is the amount of water coming out of the Eastern Sierra into LADWP water
system.

3 Thus, under Petitioners’ 5 AF/acre Theory, the data should show that in a “normal” or 100% of
average water year, LADWP would provide the Ranchers with 5 AF/acre, while in a water year
with 80% of normal runoff, LADWP would provide 4 AF/acre, and in a water year with 120% of
normal runoff, LADWP would provide 6 AF/acre. As will be shown herein, the data in the
administrative record does not support this Theory.
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are guaranteed any amount of water, nor that LADWP has any set formula for the water it
provides'to the Lease Lands, nor that there is any formulaic regularity in the amount of water

LADWP actually provides to the Ranchers. Rather, the evidence shows that, since LADWP’s

'approval of the 2010 Leases, LADWP has made annual Water Allotments that have varied

between 0 AF/acre and above 5 AF/acre. Even if the Court were to look at LADWP’s pre-2010
practices, the range of LADWP’s annual Water Allotments are the same. Because Petitioners’
premise is flawed, they cannot meet their burden of proof to show that LADWP violated CEQA
by providing less water to the Ranchers in 2018 than would have been expected under Petitioners’
Theory without first conducting CEQA review.

Next, to the extent Petitioners are using CEQA to enforce the terms of the 2010 Leases,
which are private contracts between LADWP and the Ranchers, Petitioners have no standing to
challenge LADWP’s performance of those contracts. Even if they could establish standing, their
claims seek to force obligations on LADWP that are not within the four corners of the agreements
since the plain language of the 2010 Leases does not require LADWP to provide any specific
amount of water to the Ranchers, as Petitioners contend.

Finally, Petitioners’ claims are moot for two reasons. First, Petitioners challenge only a
single Water Allocation, 2018, which has long since passed. LADWP cannot go back in time and
change how much water it delivered to the Ranchers two years ago. Second, to the extent
Petitioners claim an ongoing change to LADWP’s operations, which is not supported by the facts,
the remedy that Petitioners seek - LADWP’s CEQA review of potential new lease terms and the
effects on irrigation activities — is already under way. Thus, there is no effective relief that
Petitioners can gain through this lawsuit and the case should be dismissed as moot.

For all of these reasons, the Court should deny the Petition.
1L STATEMENT OF FACTS

A. Historic Operations

The City began acquiring land and water rights in Mono and Inyo Counties in the early
part of the 20" Century. (County of Inyo v. Yorty (1973) 32 Cal.App.3d 795, 799 (“Yorty™).) The

water rights the City obtained are known as “Pre-1914” water rights and are treated differently
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I'[| under the law than water rights obtained after 1914. (Water Code, § 1706.)
2 In 1941, the City completed what is known as the “Mono Basin Project.” This project was
3 || designed to gather the natural runoff in the Mono Basin area and to direct it by gravity flow and
4 || pumping operations through the Mono Lake watershed into the Owens River system through the
5 || Tinemaha Reservoir to the Haiwee Reservoir. (Yorty, supra, 32 Cal.App.3d at 799.) That project
6 || was a complex of sources, tributaries, conduits, tunnels and storage areas extending 349 miles
7 || from Lee Vining to the City. (/d.; see also AR 169339, 169368-169369, 169500, 169505 [1972-
8 || era schematics of water system in Round Valley, Tinnemaha to Haiwee, Mono Basin, and Long
9 || Valley areas.])
10 It is unclear from the record when, exactly, LADWP began leasing lands to ranchers and
Il || providing irrigation water for the lessees, but the earliest documentation is that it began in the
12/ 1928-1929 timeframe. A LADWP handbook, dated February 17, 1928, contains an organization
13 || chart including a position in charge of “Distribution of Irrigation Water” as well as procedures for
14 |{ handling the applications for ranch leases. (AR 17063, 170605, 170619-170620.) Similarly, the
15 || record contains an index titled “1929 Water Supply” that includes the names of LADWP tenants
16 || as well as the requested amount of acre-feet for each lease. (AR 170594-170596.)
17 LADWP’s management of irrigation water for its lessees began at least as far back as 1929
18 |[as well. (See AR 170541 [3/2/1929 letter requesting water for lessees for irrigation]; AR 170538
19|[3/5/29 memo stating it should be LADWP policy not to supply irrigation water before April 1;
20 || AR 170533 [letter from LADWP assistant engineer recommending that LADWP “curtail” the
21 || “acreage of land for irrigation” under existing leases]; AR 170536 [recording lease credits
22 || “allowed on account of restrictions on irrigated area under the lease”]; AR 170525-170526
23 11[7/2/1929 memo with maximum allotments to certain lessees and noting that “such allotments are
24 (| to be decreased whenever possible™].)
25 The first copy of a ranch lease in the record, though located in Inyo County, is dated
| 26 || October 1, 1934. (AR 170487-170490.) This lease reserves to LADWP “[A]ll water, including
27 || surface, underground and percolating waters, water rights, [and] riparian rights,” the right for

28 || LADWP “to flood, inundate or overflow” the property “at any time and in such manner as it may

13

RESPONDENTS’ OPPOSITION TO PETITION FOR WRIT OF MANDATE

S




see fit,” and that “[n]o water, water rights or water privileges whatsoever are included in this
lease.” (Id.) Subsequent historical leases in both Mono and Inyo Counties include the same or
similar language, with the first Mono County leases appearing in the record in 1951. (AR 170106-

170111, 170116-170121; see also AR 170464-66 [1937 lease]; AR 170454-170456 [1938 lease];

AR 170435-170437 [1939 lease]; AR 170408-170410, 170414-170416 [1940 leases]; AR 170395-

170397 [1941 lease]; AR 170342-170344, 170351-170353, 170365-170367 [1942 leases]; AR
170322-170324 [1943 lease]; AR 170309-170311 [1944 lease]; AR 170248-170253 [1947 lease];
AR 170231-170237 [1948 lease]; AR 170151-170156, 170163-170168. 170171-170175 [1950
leases]; AR 170040-170045, 170052-170056 [1954 lease] AR 170022-170028, 170031-170036
[1955 leases]; AR 169979-169983, 169990-169995, 170001-170006 [1956 leases]; AR 169951-
57, 169961-169968 [1959 leases].) The lease language changed somewhat in 1960, though
maintaining LADWP’s full discretion over water use (the decision of LADWP “shall be
conclusive in all matters relating to the flooding, inundaﬁon, overflowing, conservation and
measurement of water upon said premises”) and providing that, in the event that “the operations of
the Department shall be such that at any time hereunder any of said land shall be rendered
unsuitable for its designated use” then the Board would make a “dry finding™ and reduce the rents.
(AR 169936-169942; see also AR 169926-169933 [1960 lease]; 169853-169889, 169893-169900
[1961 leases]; AR 169771-169819 [1962 leases]; AR 169710-169758 [1963 leases]; AR 169673-
169705 [1964 leases]; AR 169645-169653 [1966 lease].)

During these first decades of the ranch lease program, LADWP would, on occasion, use its
discretion to reduce the amount of water provided to the lessees. (See AR 170189-170190
[LADWP form to lessees stating that “[i]f water becomes available for spreading on leases during
the 1950 season, I would like to have the following areas considered for a season’s irrigation” and
recognizing that “if some unforeseen condition should make it necessary to withdraw the water
before the season ends, adjustments in rental will be made accordingly”]; AR 170184 [7/12/50
memo recommending mutual cancellation of a lease due to two years of no irrigation water being
provided]; AR 170123-170128 [April 1951 letters regarding LADWP’s decision that due to “sub-

normal condition ... there will be no water available for use on the Department’s Inyo-Mono
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ranch properties during 19517]; AR 169975: [4/12/57 internal memorandum states that “[t]here is
sufficient water in storage at present time which, together with anticipated runoff, will permit
reasonable spreading” but that “[i]f we do not allow irrigation, we may easily conclude the season

with a record of having denied our tenants irrigation water and being forced to spread water for

lack of a place to impound it”]; AR 169945-169947 [11/19/1959 memoranda regarding “dry

findings” due to lack of irrigation water for lessees]; AR 169901-169913 [1960 dry findings]; AR
169839-169852 [1961 dry findings]; AR 169668 [3/22/65 letter to lessees regarding irrigation
amounts for the year]; AR 168946-168954 [April 1976 letters to lessees regarding 50% reduction
in irrigation allotment]; AR 168956 [internal memorandum regarding restricted irrigation program
for 1976].) LADWP continued periodic changes in the amount of irrigation water provided to the
lessees up to, and through the adoption of the 2010 Ranch Leases. (AR 86772-86773 [showing
LADWP provided between 0.0 AF/acre and 8.1 AF/acre in the water years 1992-1993 through
2017-2018].)

B. The 2010 Leases

On February 2, 2010, the LADWP Board approved Resolution No. 010 217, for the
Execution of 60 Ranch Leases Located in Inyo and Mono Counties. (AR 168432—168432-
2198.)* The Board Approval Letter provides that “[i]n April 2009, 60 ranch leases were mailed to
existing tenants. All of the 60 ranch leases have been signed and returned to LADWP, now before
your Board, for approval.” (AR 168432-005.) “The new ranch leases will be entered into with the
same individuals or entities that possessed the leasehold rights under the previous ranch leases.”

(Ibid.) The 2010 Leases included the Ranchers, who lease lands in the Long Valley and Little

4 LADWP’s Board is vested with the authority to enter into leases for lands under the control of
LADWP on behalf of the City. Thus, there was no need for City Council approval of the Leases
and Board Resolution No, 10-2017 constitutes the final approval for the Leases. Resolution 10-
2017 includes the “environmental determination” that the Leases “are categorically exempt under
Article 11, Class 1, Paragraph (14)” of the City’s CEQA Guidelines. This provision of the City’s
CEQA Guidelines incorporates and provides more detail for “Class 17 categorical exemptions
under State CEQA Guidelines section 15301, and specifically exempts the “[i]ssuance, renewal or
amendment of any lease, license or permit to use an existing structure or facility involving
negligible or no expansion of use.” (AR 168521, 168529.)
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Round Valley areas of Mono County. (AR 86978-86979 [map showing Mono County lease
areas]; AR 168432-409—168432-444, 168432-844—168432-879, 168432-1316—168432-1465,
168432-1613—168432-1648, 168432-1685—168432-1720, 168432-1982—168432-2017.) The
term for all of the leases was “1/1/09 — 12/31/13.” (AR 168432-1398.)> With respect to CEQA,
the Board Approval Letter explains that: “Ranch leases are categorically exempt under Article 1,
Class 1, Paragraph (14) of the City of Los Angeles Guidelines for the Implementation of the
California Environmental Quality Act of 1970.” (AR-168432-8.)

The 2010 Leases continue LADWP’s reservation of water rights and LADWP’s sole
discretion over the water supply for the Leases. (AR 168432-1401—168432-1402, 168432-1404.)
Section 7 of the 2010 Leases discusses water supply for the Lease Lands generally. (AR 168432-
1401—168432-1402.) Under Section 7.1 of the Leases, the lessee understands and agrees that the
fease is “subject to the “paramount rights” of LADWP “with respect to all water ana water rights
as set forth” in Section |, subsection 1.2 of the Reserved Rights. (AR 168432-1401.) This
reservation of rights provides that:

“There is excepted from this lease and reserved to the Lessor all water and water rights,

whether surface, subsurface, or of any other kind; and all water and water rights

appurtenant or in anywise incident to the lands or premises leased herein, or used thereon

or in connection therewith, together with the right to develop, take, transport, control,

regulate, and use all such water and water rights.”
(AR 168432-1404.) Section 7.1 continues that the availability of water is “by reason of [] contract
only, and not by virtue of any public utility duty imposed upon” LADWP. (AR 168432-1401.)
Furthermore, the availability of water “is conditioned upon the quantity in supply at any given
time.” (/bid.) Under the 2010 Leases, it is LADWP’s intent, subject to LADWP’s “paramount
responsibility to furnish water for the City of Los Angeles, to manage its water supplies to the
fullest extent it deems practical ... in order to provide water for leased land herein classified for

irrigation.” (AR 168432-1401—168432-1402.) However, “[t]he amount and availability of

water, if any, shall at all times be determined solely by” LADWP. (AR 168432-1402.)

> As indicated in the Opening Brief, the terms of the various leases relevant to this case are
identical. (Opening Brief (“OB”), p. 11, fn. 3.) For simplicity, LADWP will also cite to only
RLLM-469 (Lacy Livestock) located at AR 168432-1394—168432-1429.
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Section 7.2 of the 2010 Leases requires the Ranchers “to maintain sufficient flows
downstream of creek diversions to sustain existing aquatic resources” and allows LADWP to

“decrease or cease irrigation as each creek approaches minimum in-stream flows as determined

by” LADWP. (AR 168432-1402.) While LADWP will coordinate with the Ranchers to minimize

impacts to the Ranchers’ operations, in “all cases of conflict between” the Ranchers operations
and LADWP’s objectives, LADWP’s objectives “shall prevail.” (/d.)

The final portion of Section 7, Section 7.3, states the Ranchers’ acknowledgement and
agreement that “any supply of water” to the Lease l.ands is subject to the paramount right of
[LADWP] at any time to discontinue the same in whole or in part and to take or hold or distribute
such water for the use of” the City and its inhabitants.” (/d.)

The provision of irrigation water is discussed in Section 8. (AR 168432-1403.) Subject to
the conditions in Section 7, “water supplies to all lands classified for irrigation ... will be
delivered in an amount not to exceed five (5) acre-feet per acre per irrigation season.” (Ibid.)
Section 8 further states, however, that “[t]he water supply for a specific lease is highly dependent
upon water availability and weather conditions; due to this, delivery of irrigation water may be
reduced in dry years,” (Ibid.)

Finally, Section 3.2.4 allows LADWP to lower the rent due under the lease if “[bJased on
the availability of water” LADWP makes a ““dry finding.”” (AR168432-1398.)

LADWP has supplied water to the Ranchers under the terms of the Leases in annual
amounts varying from 0.0 AF/acre to 5.4 AF/acre since 2010. (AR 86772-86773.)

Upon the expiration of the Leases on December 31,2013, the leases went into “holdover”
status. Pursuant to Section 18 of the Leases:

If Lessee shall hold over after expiration or other termination of this lease, whether with

the apparent consent or without the consent of Lessor, such shall not constitute a renewal

or extension of this lease, nor a month-to-month tenancy but only a tenancy at will with
liability for reasonable rent, and in all other respects on the same terms and conditions as
are herein provided. The term reasonable rent as used in this section shall be no less than
1/12th of the total yearly rents, taxes, and assessments provided for elsewhere in this lease,

per month, and said reasonable rent during the holdover period shall be paid, in advance,
on the first day of each month. :

(AR 168432-1420.) Since 2013, all of the Ranchers have continued to lease the Lease Lands in
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holdover status.

C. The Proposed New Leases, Mono County Demands, and the City/LADWP’s
Responses

In March 2018, LADWP began the process of the consideration of new leases by providing

the Ranchers with drafts of proposed new leases. (AR 95002-95052.) LADWP’s communication

to the Ranchers noted that the proffered lease was a “proposed” lease, that LADWP would hold a

meeting with the Ranchers in March 2018, and that the Ranchers would “have the opportunity to
comment and ask questions regarding the proposed changes to the lease.” (AR 95004.) The
proposed leases eliminated use of water for “irrigation,” which the proposed lease defined as “the
purposeful application of water to increase forage production.” (AR 095015.) Further
communications with the Ranchers on April 12, 2018 indicated that LADWP was
“performing an Environmental evaluation of the proposed Mono County ranch leases.
Until this evaluation is completed and the new leases are in effect, the current leases are in
holdover.
Based on LADWP's operational needs water will be spread on the leased property.
Currently LADWP Operations staff is evaluating the results of the latest snow surveys and

anticipated runoff throughout the Eastern Sierra, and will determine what amount of water
will be available for spreading on your lease.”

(AR 126-135))

A week later, on April 19, 2018, the County’s Board of Supervisors (“BOS”) wrote a letter
to the City’s Mayor Garcetti asking for his “help” with the proposed new leases. (AR 91068-
91076.) However, before discussing the reasons the County thought that the proposed leases were
a bad idea (AR 91069-91072), the County demanded the Mayor’s assurance, by May 1, 2018, that
LADWP would continue to provide irrigation water to the Ranchers in the 2018-2019 water year.
(AR 91068-91069.) The County sent the'April 19, 2018 letter to a number of federal, state, and
local elected officials, agencies, and associations. (AR 91072-73.)

Shortly thereafter, on April 23, 2018, County Supervisor John Peters contacted LADWP
Board President Levine to discuss the proposed ranch leases. (AR 90097.) Mr. Levine agreed to
discuss the issue with Mr. Peters, but indicated that “[tJhere is no emergency, inasmuch as DWP

will be doing things as usual while the environmental study is under way, which will take a
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number of months to complete, so we have some time.” (AR 90095.)

Mayor Garcetti responded to the April 19,2018 BOS letter by a letter dated May 1, 2018.
(AR 124-125.) ltis this lettér that Petitioners cite as the first evidence that LADWP adopted a
new or changed project in May of 2018. (OB, pp. 14, 33-34.) Because the bulk of the BOS’s
letter concerned the proposed new leases, Mayor Garcetti discussed the rationale behind the
proposed new leases and informed the BOS that “[o]ver the next six months, LADWP will
analyze the potential environmental impacts of reducing water on leased ranch land in Mono
County and will discuss‘the findings with you and the ranchers before any new lease language is
proposed.” (AR 125.) Mayor Garcetti then addressed the County’s concerns regarding the 2018
Water Allotment by stating that “[i]n the interim, I have directed staff to inform you this week of
the amount of water available for operational spreading to the lessees this year based on snowpack
and anticipated runoff. Staff has indicated that the amount of water provided will likely be similar
to 2016, which was also based on snowpack conditions. This determination will be made under
the flexibility that the existing expired leases afford.” (/d.) Mayor Garcetti concluded by
suggesting that the BOS engage in further discussions regarding the proposed leases with then-
LADWP Board President Levine. (Id.) That same day, LADWP sent the Ranchers an email
indicating that

“LADWP has evaluated the snowpack and anticipated runoff from the Eastern Sierra and

has determined that a total of 4,200 Acre-Feet (AF) of water will be provided for irrigation

to the Long Valley Ranch Leases this runoff year. This is consistent with the level of

irrigation water that was provided two years ago in a similar year when the runoff was 82%

of normal. This year the runoff is predicted at 78% of normal.

Each of the lessees in Long Valley will receive the same amount of water per acre of land

being irrigated.”
(AR 90196.)

Two days later, on May 3, 2018, the County’s Administrative Officer responded to Mayor
Garcetti’s letter by arguing that LADWP could not provide water in 2018 in similar amounts to
what LADWP provided in 2016 because the 2016 Water Allotment did not comply with the 5
AF/acre Theory and that, under this Theory, the Ranchers should get 3.9 AF/acre in 2018. (AR

90057-59.) The letter continued:
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“Additionally, LADWP's plan to eliminate irrigation and stock water from Mono County
ranch leases appears to be part of a larger plan by the City to completely discontinue water
deliveries to the Eastern Sierra. Your May 1 letter explains that the City is reevaluating its
current water uses, ‘including the water historically provided to eastern Sierra ranches.’
Under the circumstances, we take this to mean that the City plans to increase exports of
Eastern Sierra water by reducing or completely discontinuing deliveries to Mono County
ranches and habitat.”

(AR 90058.)

The County also forwarded this letter to a host of federal and state elected leaders and
resource agencies. (AR 90055.) On May 17, the Secretary of the California Natural Resources
Agency, John Laird wrote to Mayor Garcetti, taking up Mono County’s cause. (AR 87171-
87172.) Secretary Laird parroted the County’s taiking points both regarding the proposed new
leases and the County’s assertion that the 2018 Water Allotment would result in impacts on the
environment. (Id.) State Assemblymember Bigelow and State Senator Berryhill followed with a
joint letter on May 31, 2018, also baselessly arguing that LADWP must abide by the County’s 5
AF/acre theory (AR 87079-87082 [“Our understanding is that for well more than half a century
the water allocation to these leases has been based on annual snowpack levels and anticipated
runoff. LADWP's calculation of the appropriate 2018 ailocation to Mono County ranches should
be calculated no differently”].) Petitioner Sierra Club also submitted a letter on June 5, 2018
“deeply concerned by LADWP’s recent attempt to stop irrigation on their grazing allotments in
Mono County” and claiming, again without reference or evidence, that the “usual irrigation
allotment” is “five acre-feet/acre/year.” (AR 86490-91.)

From July 6 through July 9, 2018, President Levine sent a number of letters to the
individuals and organizations that had expressed concern regarding both the proposed new leases
and the 2018 Water Allotment. (AR 82-101.) Regarding LADWP’s intentions for existing
operations, Mr. Levine wrote:

“It is important to note, LADWP is not de-watering Monc County. LADWP will continue

to provide water to protect the environment in Inyo and Mono counties. The free water

LADWP has provided to commercial ranchers is separate and unrelated to the water
LADWP provides to serve the region's environment.

Decades ago, LADWP began offering free water to the commercial ranchers to flood
irrigate the grazing lands when the department had more water than it could accommodate
in the Los Angeles Aqueduct. At LADWP's sole discretion, free water has since been
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offered to the commercial ranchers on an ad hoc basis when supplies were available, but it
was never a guarantee tied to their leases. The amounts have differed each year based on

hydrological conditions and LADWP operational needs.”
“LADWP notified the ranchers on May |, 2018, shortly after this year's final runoff was
calculated, that they would receive 4,200 acre-feet for this irrigation year, approximately
the same number of acre-feet per acre of water provided in 2016 from similar runoff
conditions. Lessees are provided this information at this time every year.”

(AR 82, 83.)
Regarding the proposed leases, Mr. Levine wrote
“Prior to approving new leases that exclude the provision of free irrigation water for
commercial ranchers, LADWP will carefully evaluate any potential environmental impacts
and will complete a full Environmental Impact Report that will solicit stakeholder input,
like yours. LADWP will fully evaluate any impacts to the Sage Grouse habitat and ensure
that those impacts are fully mitigated.”

(AR 83). The remainder of the letter explains the policy reasons behind LADWP’s consideration
of the proposed new leases.

On August 7, 2018, the BOS sent letters to both Mayor Garcetti and Mr. Levine. (AR
72254-72257, 72249-72251.) The BOS reiterated the County’s position that the 2018 Water
Allotment’s reduction “should correspond proportionally to the snowpack and anticipated runoff
of a given year or cycle.” (AR 72249; see also 72250, 72256.) The BOS also indicated that
compromise negotiations had not been successful because LADWP had refused to accept the
County’s proposal of “a reduced amount between 3.9 and 3.0 AF/acre.” (AR 72256.)

D. LADWP Releases Notice of Preparation for an Environmental Impact Report

To Study the Proposed Leases

On August 15,2018, LADWP issued the Notice of Preparation (“NOP”) advising the
public of its intention to prepare an EIR pursuant to CEQA for the proposed lease project. (AR
40-43.) The NOP solicits input from the public, organizations and government agencies on the
scope and content of the information to be analyzed in the EIR. (AR 40.) The EIR for the
proposed new leases is still ongoing.

That same day, Mono County filed this lawsuit. Petitioner Sierra Club joined as a

Petitioner in the First Amended Petition filed on October 5, 2018.
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[l. STANDARD OF REVIEW
In determining whether a lead agency (here, LADWP) has complied with CEQA, the
courts apply an “abuse of discretion” standard that is highly deferential to the agency’s analysis
and decision-making. (Pub. Resources Code, § 21168.5; Western States Petroleum Ass 'n v. Super.
Ct. (1995) 9 Cal .4th 559, 572-574; Laurel Heights Improvement Ass’nv. Regents of Univ. of Cal.
(1993) 6 Cal.4th 1112, 1132-33 [“Laurel Heights IT*].) The starting point is that LADWP’s
decision is “presumed correct” (San Franciscans Upholding the Downtown Plan v. City & County
of San Francisco (2002) 102 Cal.App.4th 656, 674), and Petitioners bear the heavy burden to
establish an abuse of discretion. They can only do this by demonstrating that LADWP “has not
proceeded in a manner required by law or [that] the determination or decision is not supported by
substantial evidence.” (Ebbetts Pass Forest Watch v. Dep't of Forestry & Fire Protection (2008)
43 Cal.4th 936, 944.) This deferential standard' is reflective of CEQAs goal of aiding decision-
makers and the public in reviewing projects, not supporting opponents in delaying approvals or
unnecessarily interfering with the public process. (Laurel Heights II, supra, at 1132-33.)
Petitioners argue that the “determination of whether a proposed activity is a project is a

\matter of law,” citing Union of Medical Marijuana Patients, Inc. v. City of San Diego (2019) 7
Cal.5th 1171, 1198 (“Union™). (OB, p. 24.) However, Petitioners misconstrue the question before
the Court. The issue in Union was whether a city’s adoption of a zoning ordinance which
authorized establishment of medical marijuana dispensaries and regulated their location and
operation was a “project” that could require CEQA review. Thus, it dealt with the determination
of a “project” in the first instance. Here, in contrast, the issue is whether LADWP's 20138
allocation was within the scope of the previously approved project, the 2010 Leases, which
LADWP approved pursuant to a CEQA exemption. Once a project is approved, actions
encompassed within and taken to implement that original approval are not separate project
approvals under CEQA. (City of Chula Vista v. County of San Diego (1994) 23 Cal.App.4th 1713,
1720-1721; Van de Kamps Coalition v. Bd. of Trustees of Los Angeles Community College Dst.
(2012) 206 Cal.App.4th 1036, 1045-1051.) The Court can make this determination as a matter of

law. (Ibid) Moreover, LADWP made a determination that the 2018 water allocation was within
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the scope of the 2010 Ranch Leases. This is a factual determination that is subject to the
substantial evidence test. (See, e.g., Friends of College of Sun Mateo Gardens v. San Mateo

County Community College Dist. (2016) 1 Cal.5th 937, 952-953 (applying substantial evidence

standard to issue of whether initial environmental document remains relevant despite changed

plans or circumstances).)
IV. ARGUMENT

A. The 2018 Water Allotment Was Not a Project Subject to CEQA®

Here, the “project” for CEQA purposes is the previously approved 2010 Leases. LADWP
was not required to conduct CEQA review of the 2018 Water Allotment because that decision was
an implementing action for a previously approved project, the 2010 Leases, not a separate project
subject to CEQA. The 2010 Leases provide LADWP with discretion to allot the Ranchers with
between 0 AF/acre and 5 AF/acre of water per year and LADWP has historically exercised its
discretion under the Leases in exactly this manner, providing amounts of water to the Ranchers
varying from 0 AF/acre up to, and in some cases beyond the 5 AF/acre per year. The 2018 Water

Allotment was no different and does not, as a matter of law, represent a change in the 2010 Lease

'Project. Because the 2018 Water Allotment was well within both the terms of the leases and

LADWP’s historic practices, it does not represent a new or changed project, but rather the
continuation of an existing project.

CEQA applies to “discretionary projects proposed to be carried out or approved by public
agencies.” (Pub. Resources Code, § 21080, subd. (a).) “Project” means

“an activity which may cause either a direct physical change in the environment, or a
reasonably foreseeable indirect physical change in the environment, and which is any of

® LADWP raised similar arguments on demurrer to the Petition. Petitioners appear to argue that
the Court’s Order Overruling the Demurrer (“Order”) has the effect of issue preclusion regarding
the legal arguments LADWP made. (OB, pp. 18-19.) This is incorrect. A “ruling on a demurrer
determines a legal issue on the basis of assumed facts, i.e., all those material, issuable facts
properly pleaded in the complaint, regardless of whether they ultimately prove to be true.”
(Kiseskey v. Carpenters' Tr. for So. California (1983) 144 Cal.App.3d 222, 228 (emphasis
added).) In this case, the Court declined to take judicial notice of the Leases and did not have
access to the administrative record for purposes of the demurrer. As will be established herein, on
the basis of the facts in the record, Petitioners have failed to show that the 2018 Water Allotment
was a new or changed project subject to CEQA.
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the following:

(a) An activity directly undertaken by any public agency.

(b) An activity undertaken by a person which is supported, in whole or in part,
through contracts, grants, subsidies, loans, or other forms of assistance from one or
more public agencies.

(c) An activity that involves the issuance to a person of a lease, permit, license,
certificate, or other entitlement for use by one or more public agencies.”

(Pub. Resources Code, § 21065.)
A “project” means the “whole of an action.” (CEQA Guidelines, § 15378, subd. (a).) The
term “project” refers “to the activity which is being approved and which may be subject to several

discretionary approvals by covernmental agencies. The term ‘project’ does not mean each
y g g )

separate governmental approval.” (CEQA Guidelines, § 15378, subd. (¢); City of Irvine v. County

of Orange (2013) 221 Cal.App.4th 846, 855.) “Approval” means the discretionary decision by a
public agency which commits the agency to a definite course of action in regard to a project
intended to be carried out by any person. (CEQA Guidelines, § 15352, subd. (a).)

Once a project is approved, actions taken to implement that original approval are not
separate project approvals under CEQA. (City of Chula Vista, supra, 23 Cal.App.4th at 1720-21;
Van de Kamps Coalition, supra, 206 Cal. App.4th at 1045-1051.) “If every action had to be
considered an ‘approval,” each and every step that [an agency] took toward implementing an
approved project would necessarily constitute another ‘approval on’ the project, thereby endlessly
reopening the [] long-final consideration of the project’s environmental impacts. Yet CEQA
Guidelines section 15162 explicitly provides that ‘[i]nformation appearing after an approval does
not require reopening of that approval.” (Willow Glen Trestle Conservancy v. City of San Jose
(2020) 49 Cal.App.5th 127, 133 (“Willow Gler) (emphasis omitted).) This rule is consistent with
well-established CEQA principles:

It is true that a project, by definition, includes ‘[a]ctivities involving the issuance to a

person of a lease, permit, license, certificate, or other entitlement for use by one or more

public agencies.” [Citation.] But it is equally true that a project ‘means the whole of an
action, which has a potential for resulting in a physical change in the environment....°

[Citation.] It refers to the underlying activity which may be subject to approval by one or

more governmental agencies; it does not refer to each of the several approvals sequentially

issued by difterent agencies. “The term “project” does not mean each separate
governmental approval.’ [Citations.]”
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(Van de Kamps Coalition, supra, 206 Cal. App.4th at 1045 (citation omitted).)

City of Chula Vista, Van de Kamps Coalition, and Willow Glen are directly on point. In
City of Chula Vista, the city filed a petition for writ of mandate seeking environmental review of a
lease agreement between the county and the operator of a hazardous waste facility in the city. In
1989, the county’s board of supervisors approved and authorized its contracting director to enter
into negotiations with the operator and, subject to successful negotiations and the determination of
a fair price, awarded a five-year service contract. (23 Cal.App.4th at 1716-1717.) At the same
time, the county determined that its approval was categorically exempt from CEQA. (/d. at 1717.)
In January 1992, the county and the operator executed a lease agreement, and the city filed its
petition six months later. (Ibid.) The trial court sustained demurrers to the petition without leave
to amend and the appellate court affirmed, holding that the 180-day limitations period applied to .
bar the action, “because the facts alleged in the City’s petition, as read in conjunction with
judicially noticeable facts, clearly show that the “project’ (i.e., the agreement) was approved by the
County on November 28, 1989, and the actual agreement executed on January 29, 1992, was not
substantially different from the original ‘project.”” (Id. at 1720.)

Notably, the court also rejected the city’s argument that the “project” approved by the
county was materially different than the actual executed agreement, including arguments that there
was an increase in acreage of the facility, storage tanks, roll-off containers, and types of hazardous
waste. The court rejected these assertions as being “in direct contradiction of the express language
of the actual agreement.” (/d. at 1721.)

The court in Van de Kamps Coalition also upheld a demurrer to a petition alleging that a
college district failed to comply with CEQA in connection with leasing of a campus site. The
court held that “[t]he decisions made in 2010 that appellant challenged ... were actions toward the
implementation of a 2009 project approval.” (206 Cal.App.4th at 1039.) In that case, the district
had adopted resolutions which authorized a five-year lease of its property and held that no
additional environmental review was necessary. (/d. at 1040-1041.) The district subsequently
took further actions implementing the resolutions, including approving expenditures to redesign

the building for the proposed new tenants and acquire neighboring property. (/d. at 1041.)
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The court expressly held that “[t]he limitations period starts running on the date the project

is approved by the public agency and is not retriggered on each subsequent date that the public

agency lakes some action loward implementing the project. [Citations.]” (/d. at 1045 (emphasis

added).) It explained that a “project” refers to the activity that is being approved, which may
include multiple discretionary approvals by governmental agencies, and does not mean each
separate governmental approval. (/d. at 1045-46.) “This definition ensures that the action
reviewed under CEQA is not the approval itself but the development or other activities that will
result from the approval. [Citation.]” (/d. at 1046.)

The recent Willow Glen case stands for the same principles. There, in 2014, the City of

San Jose adopted a mitigated negative declaration and approved a project that included the

'demolition of a railroad trestle. (49 Cal.App.5th at 129.) The petitioner alleged that San Jose

violated CEQA in 2018 by failing to provide supplemental environmental review of the project
before the City sought and obtained a new Streambed Alteration Agreement (“SAA”) from the
California Department of Fish and Wildlife after the San Jose’s prior SAA for the project expired.
(Ibid.) The court held that petitioner’s

“claim cannot withstand scrutiny because it attempts to equate any action in connection
with a project with an ‘approval on’ or an ‘approval for’ the project. (Italics added.) If
every action had to be considered an ‘approval,” each and every step that the City took
toward implementing an approved project would necessarily constitute another ‘approval
on’ the project, thereby endlessly reopening the City's long-final consideration of the
project's environmental impacts. Yet CEQA Guidelines section 15162 explicitly provides
that ‘[i]Jnformation appearing after an approval does not require reopening of that
approval.” ‘Once a project has been subject to environmental review and received
approval, section 21166 and CEQA Guidelines section 15162 limit the circumstances
under which a subsequent or supplemental EIR must be prepared. These limitations are
designed to balance CEQA's central purpose of promoting consideration of the
environmental consequences of public decisions with interests in finality and efficiency.’
[Citation.] “In this context, “the interests of finality are favored over the policy of
encouraging public comment.” [Citation.]” [Citation.] The City's post-approval actions
implementing the project did not constitute an ‘approval’ within the meaning of CEQA
Guidelines section 15162(c).” '

(49 Cal.App.5th at 132-133 (emphasis original).)
In ruling on LADWP*s demurrer, this Court cited to Communities for a Better
Environment v, South Coast Air Quality Management District (2010) 48 Cal.4th 310 (“CBE™) for

the proposition that a “contractually permitted proposed change” may require CEQA review
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“because it is a substantial change from an established environmental baseline.” (Order, p. 8.)
However, the facts a.vailable in the record show that CBE is inapplicable because the 2018 Water
Allotment was within the scope of LADWP’s approval of the 2010 Leases and was not a change
to either the 2010 Leases or LADWP’s historic practices. As such, the 2018 Allotment was an
action in furtherance of a previously approved project and not a separate project requiring
additional CEQA review.
1. The Project Approval Is The Board’s Approval of the 2010 Leases
(a)  The Terms of the 2010 Leases Provide LADWP With Complete and
Substantial Discretion To Determine Annual Water Allotments
The “project” under which LADWP made the 2018 Water Allocation was LADWP’s
Board approval of the Leases in 2010. (AR 16843-—168432-2198.) The Board found that the

2010 Leases were exempt from CEQA under the existing facilities exemption because the lands,

parties, and operating conditions under the leases remained the same as under the prior leases.
(AR 168432-005, 168432-008.)

The 2010 Leases are clear that LADWP has complete discretion regarding the amount of
irrigation water to provide the Lease Lands and that the leases provide no guarantee or even

expectation of the amount of water supply. As set forth above, the allocation “not to exceed’ 5

. AF/acre per year of irrigation water pursuant to Section 8 of the leases is subject to the

reservations of rights and the discretion of LADWP set forth in Section 7. (AR 168432-1401—
168432-1403.)

It is clear from the plain language of these terms that the 2010 Leases do not guarantee that
LADWP will supply any specific amount of irrigation water to the Ranchers, that the leases
reserve all rights to water and water supply to LADWP, and that whatever water LADWP
provides to the Ranchers is subject to LADWP’s discretion.

(b) LADWP Has Historically Exercised Its Discretion To Provide
Allotments Between 0 AF/acre and Above 5 AF/acre
Under the terms of the Leases, LADWP has made annual determinations regarding the

amount of water to provide to the Ranchers for irrigation of the Lease Lands for decades and these
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determinations have ranged from a low of 0 AF/acre to a high of 8.1 AF/acre. (AR 86772-86773.)

The 2018 Water Allotment of 0.7 AF/acre was within this range of historical practices and most
closely resembles the 2016 Water Allotment, which also provided 0.7 AF/acre. (/d.)
2. There Was No Change to LADWP’s Historic Practices

Petitioners argue, contrarily, that the 2018 Water Allotment was a “change” to LADWP’s
“historic land management practices” by “curtailing and/or eliminating water deliveries” to the
Ranchers in order to “augment exports” to the City, or, alternatively, constitutes a new
“augmented water export program.” (OB, p. 8.) These arguments are unsupported by the facts.

Petitioners’ claim relies on three sets of allegations: (1} the 5 AF/acre Theory, which
Petitioners claim requires LADWP to provide an amount of water proportionate to the amount of
runoff; (2) communications made by Mayor Garcetti and LADWP Board President Levine
regarding the 2018 Water Allotment and LADWP’s intention to conduct CEQA review of new
proposed leases allegedly show a decision to approve a new or changed project; and (3) studies
performed by LADWP in 2010 regarding the impacts of climate change on LADWP’s water
supply and operations allegedly provided the impetus for LADWP’s approval of a new or changed
project in 2018. Under CEQA, “Courts presume that the agencv's decisions are correct, and the
challenger bears the burden of proving the contrary.” (San Diego Citizenry Group v. County of
San Diego (2013) 219 Cal. App.4th 1, 11.) Petitioners have failed to meet their burden. None of
Petitioners’ allegations are factually correct, nor do they show a change to LADWP’s historic
practices. Moreover, Petitioners have provided no evidence whatsoever that LADWP increased or
augmented exports from Mono County in 2018. As such, Petitioners’ claims fail for lack of
evidentiary support.

(a) Petitioners’ 5 AF/acre Theory Is Wrong

To prove Petitioners® allegation that the 2018 Water Allotment represented a change from
LADWP's historic practices, Petitioners first need to establish what the historic practices actually
were before showing that the 2018 Water Allotment deviated from those practices.

The foundation for Petitioners’ claims is their “5 AF/acre Theory,” but that theory is not

supported by the facts. Petitioners describe the S AF/acre Theory as follows. On May 3, 2018,
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‘the County wrote a letter to Mayor Garcetti requesting “that LADWP continue its practice of

providing up to 5 AF/acre, offset based on snowpack and anticipated runoff (78% of anticipated
runoff for 2018).” (OB, pp 16-17 [citing AR 121].) The May 3 letter further explains “[w]e
understand the need to vary deliveries based on annual snowpack and anticipated runoff and
recognize that for many years LADWP did deliver amounts proportional to anticipated runoff. ...
This year LADWP has estimated anticipated runoff to be 78 percent of normal. Accordingly, we
ask that ... the ranchers receive 3.9 AF per acre.”” (AR 121; OB, p. 16. fn 6.) “Thus, the County
requested that LADWP adhere to the historic practice of delivering to Mono County ranchers an
amount of water proportional to the anticipated supply.” (OB., p. 17.) Because the 2018 Water
Allotment was less than what the 5 AF/acre Theory would have predicted, Petitioners claim the
allotment is “entirely inconsistent with historic practices based upon water availability, yet [is]
entirely consistent with LADWP's new project to increase exports from the Eastern Sierra to the
City.” (OB, p. 33.) As such, Petitioners conclude, “LADWP implemented water reductions in
May 2018 that deviate from more than 70 years of historic practice.” (/d.)

Contrary to Petitioners’ unsupported assertions, LADWP does not have any policy,
practice, or legal requirement to provide water in amounts proportionate to the available water
supply. In fact, the evidence in the record clearly shows that the 5 AF/acre Theory is wrong, and
that since the 2010 Lease approvals LADWP has never provided the amount of water that would
be expected under Petitioners’ Theory. (AR 86772-86773.) In fact, even if the Court were to look
at LADWP’s pre-2010 practices, the data shows that LADWP’s practices do not comport to
Petitioner’s Theory. (/d. [Chart prepared by LADWP staff showing actual irrigation amounts for
Mono County lease lands from the 1992-1993 water year through the 2017-2018 water year].) A
replication of this record data is included herein as Exhibit A, along with two additional columns
showing what the AF/acre should have been if the 5 AF/acre Theory were correct and the

deviation of the actual irrigation numbers from the hypothetical numbers under the Theory.

7 Under the 5 AF/acre Theory, 3.9 AF/acre would be the “expected” amount in a year where
runoff is 78% of normal. (5 AF/acre x 0.78 = 3.9 AF/acre)
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(i) The evidence shows that LADWP has never provided water
in accordance with the 5 AF/acre Theory.
These charts show several critical facts defeating Petitioners’ 5 AF/acre Theory and
Petitioners’ allegations that 2018 represented a change to LADWP’s historic practices. First, there

ts not a single water year since the 2010 Lease approvals, or prior to that approval, where

LADWP supplied the amount of water that would be expected under the 5 AF/acre Theory. If

LADWP’s historic practice actually was to provide irrigation water in an amount proportionate to
water supply. the data should show that LADWP provided water according to the Theory in at
least most water years. Instead, the data shows that the Theory has no basis in reality and is not an
accurate description of LADWP’s historic practices.

Second, the deviations from the 5 AF/acre Theory range from -2400% to +17%, showing
that the actual water supplied varied greatly from Petitioners’ Theory.® The extent and variety of
these deviations also show that LADWP’s historic practices cannot be easily reduced to a simple
mathematical formula. This is unsurprising because, as LADWP has alleged all along, the annual
determination of how much water LADWP makes available for irrigation of the Lease Lands is
dependent on a myriad of factors such as the amount of runoff, the rate of runoff, the amount of
water stored in LADWP’s water system, the water LADWP has committed to environmental
mitigation in Mono and Inyo Counties, the water necessary for protecting fish habitat, repairs and
maintenance to water system facilities, demand from LADWP customers, and many other factors.
(See e.g. AR 4237, 71740-71744, 82941-82942, 84194, 84381-84384, 85500, 86242-86252,
86462-86464, 86707, AR 87896-87905, 87906-87928, 90228-90240, 137772.)

Third, the actual amount of water LADWP provided over this time period varied from 0.0
AF/acre to 8.1 AF/acre, with the 2016-2017 water year being the most similar to the 2018 Water
Allotment (2016-2017 providing 0.7 AF/acre with 82% of normal runoff and 2018-2019 providing

0.7 AF/acre with 78% of normal runoft). Thus, the evidence shows both that Petitioners™ 5

% The negative percentage deviations represent years where LADWP supplied less water than
would be expected under the 5 AF/acre Theory and the positive percentage deviations represent
years where LADWP provided more water than would be expected under the 5 AF/acre Theory.
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AF/acre Theory is not an accurate representation of LADWP’s historic practices and that the 2018
Water Allotment was completely in line with LADWP’s historic practices.
(i) Petitioners’ citations do not support the 5 AF/acre Theory.

In the face of the facts regarding LADWP’s historic practices, Petitioners attempt to cobble
together support for their arguments from limited citations to the record. These attempts are
unavailing. Initially, Petitioners cite to the leases themselves, which, as Petitioners admit, provide
for up to 5 AF/acre, but do not include any commitment by LADWP to provide water in any
specific amount. (OB., p. 11 [citing AR 168432.1403].)° Therefore, the Leases do not support
Petitioners’™ arguments.

Next, Petitioners cite to the County’s own letter for the proposition that LADWP has
provided an “average of approximately 25,000-30,000 acre feet (AF) of water to these lands for
more than 70 years.” (OB, p. | | [citing AR 14, 67].) They then contradict this assertion by citing
to another County letter stating that the average is 26,000 AF. (OB., p. 16 [citing AR 62].)
Finally, to confuse the matter further, Petitioners cite to an email from LADWP Senior Assistant
General Manager for Water Richard Harasick, in which Mr. Harasick is responding to Mono
County Deputy County Counsel Canger’s assertion of LADWP’s historic practices. (OB., p. 16
[citing AR 82942].) What Mr. Harasick states in this communication is that:

“It is important to clarify the ‘historic allocation’ of 5 acre-ft/acre you refer to, which

calculates to an amount of 32,000 acre-ft of irrigation water based on 6,400 acres. What

that number is in actuality is the ‘not to exceed’ amount of water to be supplied in the
lease. The contractual water supply is dependent on water availability, weather, and is
always subject to LADWP’s operational needs. As such, the leases have never historically
received an irrigation water supply of 5 acre ft/acre. Rather, the average from 1992 to

present has been 22,000 acre-feet, and the average over the last 25 years has been 26,000
acre-ft.

So when you propose 3.9 acre-ft/acre, which calculates to 24,960 acre-ft, it’s not 78% of
the ‘historic allocation’. You’ve merely asked for an amount that’s within the long term
averages.”

(AR 82942-43.)

? Petitioners also cite to the Resource Management Guidelines attached to the Leases. These are
obligations on the Ranchers to not allow their cattle to overgraze the vegetation on the lease lands,
not evidence supporting a guaranteed supply of water to the lease lands. (See AR 194-201
[utilization analysis to monitor cattle grazing impacts].)
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Thus, while the actual “long term average™ is a matter of some debate, it is ultimately
meaningless for Petitioners’ case. For example, if LADWP provided | AF/acre, 4 AF/acre, and 10
AF/acre in three successive years, the average would be 5 AF/acre. That does not mean that the
provision of 1 AF/acre was not a part of LADWP’s historic practice. Nor does it mean that if
LADWP supplied 2 AF/acre in the fourth year of the hypothetical, that that action would
constitute a change to historic practices. Likewise, here, the fact that the 2018 Water Allotment
was below the long-term average is not evidence that 2018 represented a change to LADWP’s
historic averages, it is simply another data point that is used t¢ calculate the long-term average.
Though, as Exhibit A shows, every water year is different, the 2018 Water Allotment most closely
resembles the 2016 Water Allotment, with 0.7 AF/acre supplied in 2016 in an 82% of normal
water year and 0.7 AF/acre supplied in 2018 in a 78% of normal water year. As such, Petitioners’
reliance on long-term averages does not support their arguments.

Petitioners provide no other citations to the record showing that the 5 AF/acre Theory

'accurately describes LADWP historic practices.'® Moreover, because the 2018 Water Allotment

was in line with LADWP’s actual historic practices, it cannot constitute a change to a project
requiring CEQA review.
(b)  LADWP and City Communications Do Not Evidence a Project or a
Change to a Project

Next, Petitioners cite to communications from Mayor Garcetti and Board President Levine
as purported evidence that LADWP approved a new project or changed an existing project in May
2018. (OB, pp. 30-33.) However, these letters fail to demonstrate any such approval.

Petitioners are intentionally conflating two separate actions—the release of the draft
proposed new leases and the 2018 Water Allotment—and are doing so based on their own

previous demands that the two issues be dealt with simultaneously. The record shows that

' Petitioners do inexplicably cite to AR 91608. (OB, p. 15.) AR 91608 is a single page from a
289-page spreadsheet containing flow rates of water through several of LADWP’s monitoring
stations. It is unclear why Petitioners cite to this document, but this spreadsheet does not support
the 5 AF/acre Theory.

32
RESPONDENTS’ OPPOSITION TO PETITION FOR WRIT OF MANDATE




22
23
24
25
26
27
28

LADWP always treated the proposed new leases and the 2018 Water Allotment as two separate
issues and LADWP’s communications clearly indicated that LADWP would continue to provide
water to the Ranchers under the 2010 Leases while LADWP studied the new leases.

LADWP released the draft proposed leases to the Ranchers in March 2018. (AR 95002-

95052.) The County’s BOS responded with a letter to Mayor Garcetti dated April 12, 2018 that

| demanded that the Mayor immediately provide the County with assurances regarding the 2018

Water Allotment before launching into the County’s criticisms of the proposed leases. All
subsequent communications from the Mayor and LADWP therefore addressed both issues.
because that was what the County had demanded. However, the Mayor’s communications make
clear that the proposal for the new leases would be studied under CEQA while the 2018 Water
Allotment would be provided in accordance with the existing leases and LADWP’s past practices.
Thus, when Mayor Garcetti speaks to the need to “reevaluate our current water use, including the
water historically provided to the eastern Sierra ranches,” he is discussing the proposed new leases
and the evaluation LADWP is undertaking of those proposed leases under CEQA. (AR 125; see
OB, p. 14 [citing same].) On the other hand, when Mayor Garcetti addresses the 2018 Water
Allotment and states that he has:

“directed staff to inform you this week of the amount of water available for operational

spreading to the lessees this year based on snowpack and anticipated runoff. Staff has

indicated that the amount of water provided will likely be similar to 2016, which was also
based on snowpack conditions. This determination will be made under the flexibility that
the existing expired leases afford,”

he is discussing, as a separate action, the 2018 Water Allotment. (AR 125.)

Similarly, when Mr. Levine states the need to “re-evaluate how our precious and limited
water resources are managed” and explains the numerous reasons giving rise to that need for re-
evaluation, he is discussing the rationale for the proposed new leases and the CEQA process that
LADWP is conducting for that proposal. (AR 82-85.) When Mr. Levine is addressing the 2018
Water Allotment, however, he states “LADWP notified the ranchers on May 1, 2018, shortly after

this year's final runoff was calculated, that they would receive 4,200 acre-feet for this irrigation

year, approximately the same number of acre-feet per acre of water provided in 2016 from similar
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runoff conditions. Lessees are provided this information at this time every year.” (AR 83.)"

It is the height of gamesmanship for the County to first demand that LADWP address the
proposed new leases and the 2018 Water Allotment in the same communication, then use the fact
that LADWP did as the County asked as purported evidence that LADWP approved a new or
changed project. The full text of these communications does not show LADWP prematurely
embarking on a new policy for its water management prior to the completion of CEQA review.
Rather, these communications show an agency engaged with stakeholders in discussion of future

policy proposals while at the same time committing to maintain its past practices in the interim.

As such, Petitioners’ efforts to portray these communications as evidence that LADWP approved

a new or changed project fall flat.
(c) There Were No “Material Changes” to the 2010 Leases

Next, Petitioners baselessly allege two other changes tc LADWP's management of the
Leases. (OB, pp. 34-37.) Petitioners do not explain these assertions or support them with any
citations to the record. As such, the Court should reject them as evidence that LADWP approved
a changed project in 2018.

First, Petitioners claim that LADWP changed its management of the Leases by “directly
spread[ing] the water itself instead of allowing ranchers to spread the water.” (OB, p.34.) The
Opening Brief provides no citation to the record that this actually occurred. Nor do Petitioners
explain how changing the manner of water spreading on the Lease Lands would constitute a
change to a project with the potential for significant environmental impacts. It should not matter,
from a CEQA perspective, who is doing the actual delivery of the water, but, in any event, as
Petitioners have failed to explain this argument, it is waived.

Similarly, Petitioners claim that “LADWP changed the way it determined ‘the amount and

availability of water’ under section 7.1 of the approved leases and changed its definition of

"' Petitioners also claim that Mr. Levine’s statement that the water provided to the ranchers is
separate and unrelated to the water provided for environmental interests is a “demonstrable
untruth,” but then Petitioners go on to demonstrate the truth of the statement by separately noting
the water LADWP provided to the Ranchers in 2018 and the water LADWP provided for the Sage
Grouse. (OB, pp. 15, 17.)
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‘surplus water’ under Section 220(3) of the City Charter, which is incorporated into, and governs,

Section 7.3 of the approved leases.” (OB, p. 34.) Again, Petitioners provide no evidence to show

that LADWP ever made such decisions. The only record citation offered is to portions of the lease

terms, which do not show any change to LADWP’s historic practices or that LADWP changed the
way it was interpreting these terms in 2018. (/d. [citing AR 1.68432-0596 —168432-0598.) As
such, there is no evidence that any such changes occurred, nor that such changes could constitute a
“project” under CEQA.
(d)  LADWP's 2010 Climate Change Studies Do Not Show LADWP
Approved a Change to the 2010 Leases in 2018

Petitioners also allege that certain climate change impact studies conducted by LADWP

(“Studies”) are the impetus for the alleged change in LADWP’s water management practices.

(OB, pp. 14-15, 37-39.) This is nonsensical. The majority of the Studies were completed in 2010,

'the same year as the current leases were approved, and eight years before the 2018 Water

Allotment, with the remainder of the studies completed in 2011. Even aside from the fact that
Petitioners’ claim that eight-year old studies somehow convinced LADWP to change its historic
practices in 2018 is unexplained, and strains credulity, Petitioners utterly fail to link the Studies in
any way with any LADWP approval in 2018.

What Petitioners do present is a summary of the Studies’ findings that climate change will
and is having an impact on LADWP’s water supply — a point that is not in dispute — and pure
conjecture as to how these Studies “demonstrate LADWP’s intent to augment exports from Mono
County.” (OB, p. 37.) According to Petitioners, because one of the Studies recommended that
LADWP might mitigate the impacts of climate change by increasing the capacity of the Long
Valley Reservoir —an action that is neither proposed nor before this Court — that LADWP “could”
find the extra water for filling this hypothetically-expanded reservoir by “reducing delivery of
water for cattle grazing purposes in Long Valley.” (OB, p. 38.) Petitioners’ abstract line of
thinking continues that this measure “could be considered” by LADWP because another statement

434

in the same report “makes clear by omission” that reducing water for cattle grazing “is not

precluded.” (/d., pp. 38-39.)
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What any of this has to do with the 2018 Water Allotment, Petitioners never make clear.
Petitioners do not provide any citation or argument showing that the Studies were considered by
LADWRP in 2018 or that LADWP sought to implement the recommendations of these Studies in
2018. (OB, pp. 37-39.) As such, there is nothing about the Studies that shows, or even implies,
that LADWP approved a new or changed project in 2018.

(e) Petitioners Cite No Evidence of'lncreased Water Export in 2018

Despite claiming that LADWP initiated a project of increased water exports from Mono
County in 2018. Petitioners do not provide a single citation to the record showing that LADWP
actually increased water exports from Mono County in 2018. (OB, p. 15 [claiming the Petition
challenges the replacement of water deliveries to Mono County with “augmented deliveries” to the
City, but citing only to AR 100, Mr. Levine’s July 6, 2018 communication which provides no
evidence of such augmented exports); id., pp. 31-32 [same].)

If Petitioners are to claim that LADWP approved an “augmented water export program,”
the very least they must show is that LADWP actually augmented its water exports. However, as
with Petitioners’ other assertions, the facts in the record simply do not show that any such
approval occurred.

3. The Fact that the 2010 Leases Are In Holdover Status Does Not Change
the Result

In this Court’s Order on the demurrer, even though the Court did not take judicial notice of
the 2010 Leases, the Court observed that because the 2010 Leases expired at the end of 2013, they
could have no effect on the 2018 Water Allotment. (Order, p. 6.) As set forth in more detail in
section 11.B, supra, the evidence in the record shows that since the expiration of the leases in 2013,
the Ranchers have operated in “holdover” status. Pursuant to the requirements of holdover status,
LADWP and the Ranchers operate under all of the requirements of the 2010 Leases, except that
the term of the lease is at-will instead of for a set period of time. (AR 168432-1420.) Thus, the
provisions of the 2010 Leases regarding water supply to the Ranchers, as described above, were
applicable to the 2018 Water Allotment and, indeed, continued to be applicable to LADWP’s

water allotments in 2019 and 2020. Therefore, the holdover status of the current leases does not
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change the analysis that the 2018 Water Allotment was an implementing action of the 2010 Leases
and not a separate project subject to CEQA.
4. LADWP Provided Water for Sage Grouse Habitat In Consultation
With Resource Agencies in 2018

Petitioners raise the issue of water for the Bi-State Sage Grouse only in the context of the
alleged impacts that would result from Petitioners’ claim that the 2018 Water Allotment would
have significant environmental impacts, not as a separate alleged violation of CEQA. (OB, pp.
12-13, 17-18, 41.) Nevertheless, it is important to note that the water LADWP supplies for Sage
Grouse Habitat is separate and distinct from the irrigation water supplied to support foraging
vegetation for the Ranchers’ cattle operations, though such water does incidentally benefit the
Rancher’ cattle operations. (OB, p. 17.) In addition, in 2018, LADWP fully supplied the
necessary water to support the Sage Grouse in consultation with the resources agencies. (AR
71740-71744, 82941-82945, 84194, 84381-84384, 85500, 86242-86252, 86462-86464, 86707.)
Thus, even if Petitioners’ allegation that the 2018 Water Allotment was a change to historic
practices vis a vis the irrigation water for the Ranchers, which it was not, impacts to the Sage
Grouse would not have resulted from this alleged decision.

B. Petitioners’ Claims Are Barred and the Case Should Be Dismissed

In addition to Petitioners’ inability to show any new or changed project requiring CEQA
review, Petitioners’ claims are barred by a number of legal defects.

1. Petitioners’ Claims Are Barred By the Statute of Limitations

Petitioners’ claims are barred by CEQA’s short statute of limitations. “Among the
purposes of statutes of limitations are to prevent stale claims, give stability to transactions, protect
settled expectations, promote diligence, encourage the prompt enforcement of substantive law, and
reduce the volume of litigation. [Citations.]” (Stockton Citizens for Sensible Planning v. City of
Stockton (2010) 48 Cal.4th 481, 499.) “To ensure finality and predictability in public land use
planning decisions, statutes of limitations governing challenges to such decisions are typically
short. [Citations.]” (Ibid.) “Courts have often noted the Legislature’s clear determination that

“the public interest is not served unless CEQA challenges are promptly filed and diligently
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prosecuted.” * [Citations.]” (/d. at 500.)

The longest statute of limitations applicable to any CEQA action provides that any such
action “shall be commenced within 180 days from the date of the public agency’s decision to carry
out or approve the project, or, if a project is undertaken without a formal decision by the [] agency,
within 180 days from the date of commencement of the project.” (Pub. Res. Code, § 21167, subd.
(a).) In certain circumstances, courts have held that the project does not “commence” until a
petitioner knew or should have known that a modified project had begun. (Concerned Citizens of
Costa Mesa, Inc. v. 32°d Dist. Agricultural Assn. (1986) 42 Cal.3d 929, 933.

Any challenge to the 2010 Lease approval is barred by the 180-day statute of limitations,

which Petitioners concede. (OB, p. 18, 36-37.) However, even accepting Petitioners’ theory that

a substantial deviation from the 5 AF/Acre Theory would constitute a new or changed project

requiring CEQA review, Petitioners™ claims are still barred. In 2015, LADWP provided the
Ranchers with no water (0 AF/acre) for irrigation. On May 19, 2015, the County BOS wrote a
letter to LADWP stating that the County was “highly distressed to learn that” the Ranchers “have
been cut off from any irrigation water this season.” (AR 225.) The BOS expressed that they
“understand” the Ranchers “receive a seasonal water allotment for irrigation of up to 5 acre-feet
(AF) of water per acre,” and that the elimination of water would result in significant economic and
environmental impacts, including impacts to the Bi-State Sage Grouse. (/d.) The BOS concluded
by demanding the “[i)jmmediate provision of 2-3 AF of irrigation water” for the Ranchers'? and a
“commitment” from LADWP to communicate with the BOS “prior to significant water
management changes affecting lands in Mono County now and into the future.” (AR 226.)

In 2016 LADWP provided the Ranchers with an identical amount of water to the 2018
Water Allotment (0.7 AF/acre) in a nearly identical water year (82% of normal runoff in 2016 and
78% of normal runoff in 2018). (AR 86772-86773; Exhibit A.) Again, the BOS wrote a letter to

LADWRP, dated April 19, 2016, noting the BOS’s “distress” at learning that the Ranchers would

12 See Exhibit A. The 5 AF/acre Theory predicts that the Ranchers “should” have received 2.4
AF/acre in 2015.
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receive “reduced” water allotments. (AR 206.) The BOS reiterated the alleged economic and
environmental impacts of the “reduced” water from the 2015 letter and argued that the “reductions
must consider all impacts to the environment and affected parties for which LADWP i1s
responsible, not just those resulting from court orders and past California Environmental Quality
Act (CEQA) documents. These responsibilities include both agricultural lessees and habitat health
for sensitive species such as the Bi-State [] Sage Grouse.” (/d.)

Thus, Petitioners knew about these water allotments and sent LADWP letters in both 2015
and 2016 complaining that LADWP was reducing the water provided to the Ranchers in a way

that was a modification to LADWP’s past practices, and claiming that the water allotments would

'result in the same environmental impacts Petitioners now allege would occur because of the 2018

Allotment. (AR 206-207, 225-226.) Therefore, Petitioners had actual knowledge of the alleged
change from LADWP's historic practices, at the latest, by April 19, 2016, but chose not to file a
claim. The latest Petitioners could have challenged LADWP’s modification of its historic
practices, then, was October 16, 2016, 180 days after the BOS’s April 19, 2016 letter. Petitioners’
complaint was not filed until nearly two years later, on August 15,2018, and therefore is barred by
the statute of limitations.
2. Petitioners Failed To Name Indispensable Parties

Petitioners also failed to name the Ranchers, who are indispensable parties to this case.
Generally, Code of Civil Procedure section 389 governs indispensable parties. A party is an
indispensable party to the action if: (1) without it, complete relief cannot be accorded between the
present parties, or (2) if it claims an interest in the action and without it, disposition of the action
would impair its ability to protect that interest or leave a present party at a substantial risk of
incurring multiple or inconsistent obligations as a result of that interest. (Code Civ. Proc., § 389,
subd. (a).) Failure to join the real party in interest before the statute of limitations has run may be
a ground for dismissal of the case under section 389 subd. (b) for failure to join an indispensable
party. (See Sierra Club, Inc. v. California Coastal Com. (1979) 95 Cal.App.3d 495, 502; see also
Save Qur Bay, Inc. v. San Diego Unified Port Dist. (1996) 42 Cal.App.4th 686, 693 [failure to join

indispensable party within CEQA 30-day statute of limitations necessitated dismissal}; Beresford
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Neighborhood Assn. v. City of San Mateo (1989) 207 Cal.App.3d 1180, 1189 [failure to name
developer to case challenging zoning approvals for a project warranted dismissal].) In these
instances, the Court must determine, under section 389 subd. (b), “in equity and good conscience”
whether the action should proceed with the present parties or if the suit should be dismissed, “the
absent person being thus regarded as indispensable.” The Court should consider four factors: (1)
to what extent a judgment rendered in the person’s absence might be prejudicial to him or those

already parties; (2) the extent to which any prejudice can be lessened or avoided; (3) whether the

judgment rendered in absence would be adequate; and. (4) whether the plaintiff will have an

adequate remedy if the action is dismissed for nonjoinder. (Code Civ. Proc., § 389, subd. (b).)

Under CEQA, Public Resources Code section 21167.6.5 subd. (a) additionally governs
whether an entity is an indispensable party in a CEQA case. (Quantification Settlement
Agreement Cases (2011) 201 Cal.App.4th 758, 855 [decided under former Public Resources Code
section 21167.6.5).) In Quantification Settlement Agreement Cases, the court held that, if a court
determines that a recipient of an approval has not been named as a real party in interest and cannot
be joined in the lawsuit, it then determines whether the unnamed party is indispensable by
applying the factors in Code of Civil Procedure section 389(b). The failure to join a party found to
be indispensable requires dismissal. (201 Cal.App.4th at 848. See Kostka & Zischke, Practice
Under the Cal. Environmental Quality Act (Cont.Ed.Bar 2018) § 23.16, p. 23-23.)

In addition, for claims, as here, involving a dispute regarding a contract ““Ordinarily where
the rights involved in litigation arise upon a contract, courts refuse to adjudicate the rights of some
of the parties to the contract if the others are not before it.”” (Deltakeeper v. Oakdale Irrigation
Dist. (2001) 94 Cal.App.4th 1092, 1106.)

Here, the statute of limitations has run and Petitioners cannot amend their Petition to add
the Ranchers, who are indispensable parties to this case. The Petition seeks to adjudicate the
rights and responsibilities of LADWP and the Ranchers under the 2010 Lease Agreements, but an
adjudication of those rights and responsibilities where only one of the parties to the contract is in
the case would be prejudicial to both of the contractual parties. The Ranchers do not have the

opportunity to defend their interests in the 2010 Leases and LADWP could be prejudiced by being
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burdened with additional duties under the 2010 Leases that those agreements did not contemplate.

This is especially critical here because the Leases have expired and are in “holdover” status. To

‘the extent adjudication of this action results in terms that the Ranchers do not agree with, either the

Ranchers or LADWP could refuse to continue under the holdover status, depriving the other party

of the benefits conferred under the 2010 Leases. (AR 168432-1420.) Similarly, if Petitioners are

'successful in obtaining an order from this Court that LADWP must continue supplying water for

ranching operations, a necessary corollary of this order would be that the Ranchers would be
required to continue leasing the property and paying rent despite the fact that the Ranchers are
currently free to vacate the property at will. This prejudice cannot be minimized because

Petitioners do not adequately represent the interests of either LADWP or the Ranchers. Finally,

Petitioners do have an adequate remedy for their concerns regarding the proposed new leases, both

at an administrative level during the CEQA process, and in the ability to challenge any approval of
the proposed new leases in court.

Similarly, under CEQA’s mandatory joinder provisions, the Ranchers are clearly the
recipients of LADWP’s approvals of both the 2010 Leases and the annual Water Allotments, and,
therefore, should have been joined. Moreover, to the extent this Court orders LADWP to conduct
CEQA review of the Water Allotments, that review includes the potential application of mitigation
measures and consideration of alternatives. The Ranchers would have no say in the changes to
their leases that might result from court-mandated CEQA review of annual Water Allotments.

Thus, Petitioners were required to name the Ranchers as parties but did not. The statute of
limitations has run, preventing Petitioners from amending their claims to add the Ranchers now.
That failure warrants dismissal of the action.

3. Petitioners Cannot Specifically Enforce the Terms of the Leases
Through the Guise of a CEQA Action

(a) Mandamus is Not An Appropriate Remedy For Enforcing the 2010
Leases

Though framed as claims under CEQA, what the Petition actually attempts to accomplish
is to change the terms of the 2010 Leases to'add new duties that LADWP must perform and an

order requiring LADWP to specifically perform those alleged duties.
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“As a general proposition, mandamus is not an appropriate remedy for enforcing a
contractual obligation against a public entity.” (Shaw v. Regents of Univ. of California (1997) 58
Cal.App.4th 44, 52; see also 300 DeHaro Street Investors v. Department of Housing &

Community Development (2008) 161 Cal.App.4th 1240, 1243-48, 1254 [holding claims for breach
of a regulatory contract with agency properly pled as contract claims rather than mandamus}.)
Thus, where a claim is framed in mandamus, but is really a dispute over an agency’s contractual
obligations, the reviewing court should apply contract principles in resolving the parties’ dispute
over the terms of the contract. (Shaw, supra, 58 Cal. App.4th at 52.)

The Petition alleges that, under the terms of the 2010 Leases, LADWP is required to
provide “up to 5 acre feet of water per acre (AF/acre) per year” to the Ranchers “to enable them to
conduct cattle grazing operations and to create wetland and meadow habitat” and that LADWP has
complied with these terms, with the exception of 2015 when through mutual “agreement with the
lessees, no water was provided.” (Petition, §f 14, 15.) However, according to Petitioners, the
2018 Water Allotment was not within the scope of LADWP’s previous performance under the
2010 Leases and, thus, the County demanded that LADWP specifically perform under the terms of
the contract. (/d., 9 28 -29, 52-53.) LADWP refused, thus leading to this lawsuit. (/d. at § 30.)
Petitioners seek an order from this Court that LADWP specifically perform annual Water
Allotments under the terms of the 2010 Leases as Petitioners interpret those terms. (/d. at pp. 13-
14.) Therefore, Petitioners’ claims that LADWP breached the 2010 Leases in 2018 and seek an
order requiring LADWP to specifically perform the terms of the 2010 Leases should be considered
under the principles of contract law, not CEQA. As set forth below, under those principles, the
Court should reject the Petition.

(b)  Petitioners Have No Standing To Challenge LADWP’s Specific
Performance of the 2010 Leases

Petitioners cannot enforce the terms of the 2010 Leases because they are not parties to
those agreements, nor are they intended third-party beneficiaries to those agreements. As such,
Petitioners have no standing to obtain specific performance of the 2010 Leases.

The general rule is that “someone who is not a party to the contract has no standing to
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enforce it.” (Jones v. Aetna Cas. & Sur. Co. (1994) 26 Cal.App.4th 1717, 1722.) However,
California law does allow that a “contract, made expressly for the benefit of a third person, may be
enforced by him at any time before the parties thereto rescind it.” (Civil Code, § 1559.) “The test
for determining whether a contract was made for the benefit of a third person is whether an intent
to benefit a third person appears from the terms of the contract. [Citation.] If the terms of the
contract necessarily require the promisor to confer a benefit on a third person, then the contract,
and hence the parties thereto, contemplate a benefit to the third person. The parties are presumed
to intend the consequences of a performance of the contract.” (Johnson v. Holmes Tuttle Lincoln—
Merc. (1958) 160 Cal.App.2d 290, 297.) “Under the intent test, ‘it is not enough that the third
party would incidentally have benefited from performance.” [Citation.] ‘The circumstance that a
literal contract interpretation would result in a benefit to the third party is not enough to entitle that
party to demand enforcement. The contracting parties must have intended to confer a benefit on
the third party.” [Citation.]” (Spinks v. Equity Residential Bridrwood Apartments (2009) 171
Cal.App.4th 1004, 1022.) “The effect of the section is to exclude enforcement by persons who are
only incidentally or remotely benefited.” (Lucas v. Hamm (1961) 56 Cal.2d 583, 590.)

That Petitioners are not parties to the 2010 Leases is not in dispute. Thus, the only means
through which Petitioners could enforce the terms of the 2010 Leases would be as third-party
beneficiaries. Petitioners’ Opening Brief makes no effort to show that either LADWP or the
Ranchers intended the 2010 Leases to benefit Petitioners. Moreover, the plain language of the
2010 Leases show no intent to benefit Petitioners as third-party beneficiaries. (AR 168432-1394 —
168432-1429.) Finally, Petitioners have pointed to no evidence that the actions of LADWP and
the Ranchers in performing under the 2010 Leases show an intent to benefit Petitioners, nor does
any such evidence exist. Thus, Petitioners have no rights to enforce the ter