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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

 
PEDRO RAMIREZ, JR., Individually and on 
Behalf of All Others Similarly Situated, 

  
 
 
Case No. 3:16-cv-03111-K 
 
 
 
 
 

 Plaintiff,  

v.  

EXXON MOBIL CORPORATION, REX W. 
TILLERSON, ANDREW P. SWIGER, 
JEFFREY J. WOODBURY, and DAVID S. 
ROSENTHAL,  

 

 Defendants.  

 
DEFENDANTS’ MOTION FOR LEAVE TO FILE REPLY BRIEF 

ADDRESSING NEW CASE DEVELOPMENT  
 

Defendants Exxon Mobil Corporation (“ExxonMobil”), Rex W. Tillerson, Andrew P. 

Swiger, Jeffrey J. Woodbury, and David S. Rosenthal (together, “Defendants”) respectfully submit 

this motion for leave to file a reply (attached hereto as Exhibit A) to Lead Plaintiff’s Response to 

Defendants’ Supplemental Brief Addressing New Case Development (ECF No. 129): 

Plaintiff cannot credibly deny that the genesis of this lawsuit—baseless allegations leveled 

against ExxonMobil by the New York Attorney General (“NYAG”)—was rejected categorically 

in a post-trial opinion (the “NYAG Decision”) that NYAG did not appeal.  As Defendants 

demonstrated (ECF No. 120), the NYAG Decision has profound implications for both the merits 

and Plaintiff’s pending class certification motion because, under governing New York law, the 

NYAG Decision precludes the claims of both Plaintiff and the putative class. 

Plaintiff’s response makes several concessions and raises several arguments for the first 

time.  In particular, Plaintiff effectively abandons its central allegations regarding ExxonMobil’s 

use of proxy costs of carbon and GHG costs, including in its proved reserves estimates and asset 
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impairment analyses.  Plaintiff’s positions have significant ramifications, which are addressed in 

Defendants’ proposed reply brief.  Defendants respectfully submit that their reply would be helpful 

to the Court in understanding those ramifications and why Plaintiff’s arguments are not 

meritorious.1  Among other issues, the proposed reply addresses the following: 

Privity Is Established Because NYAG Acted in a Representative Capacity.  Plaintiff 

does not dispute that New York preclusion law governs, but argues that the NYAG Decision is not 

entitled to preclusive effect because the element of privity is lacking.  As Defendants show, 

Plaintiff’s argument is based on plainly inapposite case law.  Plaintiff relies entirely on cases in 

which the first lawsuit was not entitled to preclusive effect because it was not brought in a 

representative capacity.  Unlike those cases, NYAG acted in a representative capacity for Plaintiff 

and the putative class pursuant to New York statutory and common law. 

All Claims Are Precluded Because They Could Have Been Asserted in the NYAG 

Action.  In its response, Plaintiff now argues that a handful of accounting-based claims not 

premised on ExxonMobil’s use of proxy costs and GHG costs should survive, notwithstanding the 

preclusive effect of the NYAG Decision.  Not so.  Plaintiff’s argument is based on its 

misapprehension of governing New York law.  As Defendants show, those purportedly separate 

claims were part of the same transactions that NYAG investigated and asserted in its lawsuit, and 

unquestionably could have been litigated there.  They are thus likewise precluded. 

Preclusion Defeats Predominance.  Plaintiff incorrectly argues that courts are not 

permitted to consider the individualized issues needed to address whether each putative class 

                                                 
1  Separately pending is Defendants’ fully-briefed motion for reconsideration of the Court’s decision partially 

denying Defendants’ motion to dismiss.  See ECF Nos. 122, 131, 140.  Additional and independent grounds for 
denying class certification are set forth in Defendants’ opposition to plaintiffs’ motion for class certification (ECF 
No. 116), which was filed before the decision in the NYAG Action. 
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members’ claims are precluded.  As Defendants show in their reply, Plaintiff’s argument is based 

on a misreading of Fifth Circuit case law. 

Preclusion Defeats Numerosity.  Plaintiff argues that it can satisfy the numerosity 

requirement for class certification by relying on the total number of shares or estimated number of 

shareholders.  Defendants show in their reply that this does not satisfy Plaintiff’s burden because 

Plaintiff failed to identify a single putative class member, much less a sufficiently numerous group 

whose claims are not precluded by the NYAG Decision. 

Preclusion Defeats Adequacy.  In its response, Plaintiff does not dispute that all of its 

purchases were made on the New York Stock Exchange or that preclusion can defeat adequacy.  

Accordingly, as shown in the reply, preclusion defeats Plaintiff’s ability to satisfy its burden to 

demonstrate it is an adequate class representative. 

Preclusion Is A Class Certification Issue.  Plaintiff contends that preclusion is a merits-

related argument that cannot be considered at the class certification stage.  Defendants show in 

their reply that is incorrect, as Plaintiff ignores both case law addressing preclusion at the class 

certification stage and Fifth Circuit case law requiring consideration at class certification of 

whether merits-related issues could actually be litigated on a class-wide basis. 

The Effect of Plaintiff’s Abandonment of Its Proxy Costs and GHG Costs Allegations.  

Plaintiff’s effective abandonment of claims based on ExxonMobil’s use of, and statements about, 

proxy costs of carbon and GHG costs significantly undermines Plaintiff’s claims and, by itself, 

means no class can be certified for any period before February 24, 2016.  Nor can Plaintiff rely on 

the alleged corrective disclosure dates of November 9, 2015, January 20, 2016, or August 10, 2016.  
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* * * 

In sum, the NYAG Decision has significant implications for the disposition of this case, 

and consideration of Defendants’ reply will allow the Court to better evaluate the parties’ 

competing arguments on these significant issues.  For the foregoing reasons, Defendants 

respectfully request leave to file the reply brief attached hereto as Exhibit A.2 

Dated:  October 21, 2020 
 
Respectfully submitted, 
 
 
/s/ Daniel J. Kramer  
Theodore V. Wells, Jr. (pro hac vice) 
Daniel J. Kramer (pro hac vice)  
Daniel J. Toal (pro hac vice) 
Justin Anderson (pro hac vice) 
Matthew D. Stachel (pro hac vice) 
PAUL, WEISS, RIFKIND, 
   WHARTON & GARRISON LLP 
1285 Avenue of the Americas 
New York, NY  10019-6064 
Telephone: (212) 373-3000 
Facsimile: (212) 757-3990 
twells@paulweiss.com 
dkramer@paulweiss.com 
dtoal@paulweiss.com 
janderson@paulweiss.com 
mstachel@paulweiss.com 
 
 
 
 
 
 
 
 

 
 
 
 
 
/s/ D. Patrick Long  
D. Patrick Long 
Texas State Bar No. 12515500 
Brian M. Gillett 
Texas State Bar No. 24069785 
SQUIRE PATTON BOGGS 
2000 McKinney Ave., Suite 1700 
Dallas, TX 75201 
Telephone: (214) 758-1505 
Facsimile: (214) 758-1550 
patrick.long@squirepb.com 
brian.gillett@squirepb.com 
 
Counsel for Rex W. Tillerson 

                                                 
2 In its response, Plaintiff mistakenly asserts that Defendants are improperly trying to “avoid a trial” on Plaintiff’s 

allegations.  To the contrary, ExxonMobil took to trial the same baseless allegations Plaintiff recycles here and 
prevailed in a decision that precludes Plaintiff’s claims and those of the putative class.  Plaintiff should not be 
permitted to maintain an action, and seek to certify a class, premised on the same now-precluded allegations and 
force ExxonMobil and the other Defendants to undergo a wasteful trial of issues already conclusively decided. 
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/s/ Nina Cortell  
Nina Cortell 
Texas State Bar No. 04844500 
Daniel H. Gold 
Texas State Bar No. 24053230 
HAYNES AND BOONE, LLP 
2323 Victory Avenue, Suite 700 
Dallas, TX 75219 
Telephone: (214) 651-5000 
Facsimile: (214) 651-5940 
nina.cortell@haynesboone.com 
daniel.gold@haynesboone.com 
 
Counsel for Exxon Mobil Corporation, 
Andrew P. Swiger, Jeffrey J. Woodbury, 
and David S. Rosenthal 
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CERTIFICATE OF CONFERENCE 

I hereby certify that Defendants’ counsel conferred on October 20–21, 2020 with Lead 

Plaintiff’s counsel regarding the relief sought in this motion.  Lead Plaintiff is opposed. 

 

/s/ Daniel J. Kramer  
Daniel J. Kramer 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the above and foregoing document has been 

served by electronic CM/ECF filing, on this 21st day of October, 2020. 

 
/s/ Daniel J. Kramer  
Daniel J. Kramer 
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People Applied Card Sys., Inc.

Bell Atl. Corp. AT&T Corp.

Brodsky Carter

Burgos Hopkins

Chiara Town of New Castle

People Credit Suisse Sec. (USA) LLC

People Credit Suisse Sec. (USA) LLC

People Exxon Mobil Corp.

Farren Lisogorsky

Green Santa Fe Indus., Inc.

In re Hunter

Interoceanica Corp. Sound Pilots, Inc.

Marchon Eyewear, Inc. Tura LP

Newton Southern Wood Piedmont Co.

Paramount Pictures Corp. Allianz Risk Transfer AG
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Parker Blauvelt Volunteer Fire Co.

Powers  Credit Mgmt. Servs., Inc.

Richards Jefferson Cty.

Robinson  Texas Automotive Dealers Ass’n

Sherwyn Toppin Mktg. Consultants, Inc. New York State Liquor Auth.

Specialized Realty Services Maikisch

SEC Thompson

Unger Amedisys Inc.

Taylor Sturgell

Texas United States Dep’t of Labor

Waldman Vill. of Kiryas Joel

Xiao Yang Chen Fischer
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In re Hunter
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Finally

People

Applied Card Sys., Inc.
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Id.

See Applied Card

People Credit Suisse Sec. (USA) LLC

Taylor Sturgell

Id.

Id.

did not

See Texas United States Dep’t of Labor

People Credit Suisse Sec. (USA) LLC
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aff’d
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Applied Card

See
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See Burgos Hopkins
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legal claims See Chiara Town 

of New Castle

Id.

Id.

  People Exxon Mobil Corp.
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central

See In re Hunter

Exxon Mobil Corp.
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Xiao Yang Chen Fischer

present

See Paramount 

Pictures Corp. Allianz Risk Transfer AG

Waldman Vill. of Kiryas Joel   Marchon 

Eyewear, Inc. Tura LP

Interoceanica Corp. Sound Pilots, Inc.  

Interoceanica

after and separately Id. Interoceanica 

different Id. 

same

same same

Specialized Realty Services Maikisch
official

personal Id.

SEC Thompson
Id. 

Id. .
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Robinson  Texas Automotive Dealers Ass’n

Robinson

Id.

Id. 
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Powers  Credit Mgmt. Servs., Inc.

reversed issue-preclusive effect

Powers

not

single

Newton 

Southern Wood Piedmont Co. aff’d

its

Newton

Id.

E.g. Bell Atl. Corp. AT&T Corp.
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Unger 

Amedisys Inc.

Id.

common issues

common facts
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/s/ Daniel J. Kramer  
pro hac vice

pro hac vice
pro hac vice

pro hac vice
pro hac vice

/s/ Nina Cortell  

Counsel for Exxon Mobil Corporation, 
Andrew P. Swiger, Jeffrey J. Woodbury, 
and David S. Rosenthal

/s/ D. Patrick Long  

Counsel for Rex W. Tillerson
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

 

PEDRO RAMIREZ, JR., Individually and 
on Behalf of All Others Similarly 
Situated, 

 

  
 
 
 
 
 
 
 
Case No. 3:16-cv-03111-K 
 
 
 
 
 

 

Plaintiff, 

 

v.  

EXXON MOBIL CORPORATION, REX W. 
TILLERSON, ANDREW P. SWIGER, 
JEFFREY J. WOODBURY, and DAVID S. 
ROSENTHAL, 

 

 Defendants.  

 
[PROPOSED] ORDER GRANTING DEFENDANTS’ MOTION FOR LEAVE TO FILE 

REPLY BRIEF ADDRESSING NEW CASE DEVELOPMENT 
 

Pending before the Court is Defendants’ Motion for Leave to File Reply Brief 

Addressing New Case Development (the “Motion”).  Having considered the motion and all 

related filings, the Court GRANTS the Motion.  The Court ORDERS that Defendants file the 

reply brief attached as Exhibit A to the Motion within 2 business days of the date of entry of this 

Order. 

IT IS SO ORDERED. 

DATED _____________                               _______________________________  
THE HON. ED KINKEADE   
UNITED STATES DISTRICT JUDGE 
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