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INTHECRCUII' COURTOFTHE STATE OF OREGON

FOR THE COUNTY OFMARION
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DEFENDANTSM OTION TO D IsM ISS,
ALTERNATIVE CROSSMOTION FOR
SUMMARY UDGM ENT,AND RESPONSE TO
PLAINTIFFS'™M OTION FOR SUMM ARY
JUDGM ENT

ORAL ARGUMENT REQUESTED

ORS 20140 - state fees deferred at filing

MOTIONS

First, pursuantt ORCP 21 A (1) and, altematively, ORCP 21 A @), D efendantG ovemor

Brownm oves to dign iss this action on the ground that this C ourt Jacks Jurisdiction, or that

plantiffs fail o state a clain , because plaintiffs Jack stending. Second, in the eventthe first

m otion s denied, pursuant to ORCP 47, D efendantG ovemor B row n m oves for the entry of

sum m ary Judgm ent n her favorand, specifically, digm issal of the com plaintor, altematively, a
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declaration that the G ovemoracted w ithin herauthority when she issued Executive O rder20-04.
D efendant requests oral argum enton these m otions and estim ates that 60 m nutes w illbe
required for the argum ent. Thism otion is supported by the follow g m em orandum of law and
the D eclaration of Stephanie Caldera (“CalderaDec/”).
M EM ORANDUM OF LAW

I. Summ ary of A rgum ent

The relief plantiffs seck In this case is exttaordinary : they ask this Courtto declare that
the duly elected G ovemorof this State does nothave the authority t© provide policy direction t©
agencies, w ithin the scope of thelr existing statutory authorities. A nd they ask this Courtto do so
before the agencies receiving thatdirection have acted, before there has been any cognizable
In pacton plaintiffs’ rights, and w hile the contours of w hat thatagency action w ill actually look
like are stll speculative. The Courtshould repctthis exttaordnary request, or several reasons:

First, Plaintiffs’ Com plaint should be dism issed because plantiffs Jack standing t©
challenge Executive O rder20-04 . They cannotprove any of the three elam ents of standing: (1)
njury © a legally cognizable nterest; Q) thatis real orprobable, not speculative or hypothetical;
and (3) thatcan be redressed by a declaration. Plantffs identify no legally cognizable nterest
thatis Injured by the Executive O rderbecause none exists. The Executive O rder is not enacted
law thatchanges oradds to statutory authority as granted by the legislature. Rather, itisa
statem entof policy directing agencies to exercise their existing statutory authority in particular
ways. Unless and until those agencies act, no legally cognizable interestof plaintiffs’ w illbe
affected, and any alleged njury— whateverthey m Ightclain itto be— w illbe hypothetical or
gpeculative and not ripe. Further, no declaration issued by this Courtw i1l Im it the authority of
executive agencies to In plam ent the policy direction setby the G ovemor to the fullestextentof

their existing statutory authority. A declaration w ould have no practical i pact.
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Second, the Courthas, and should exercise, discretion not o entera declaratory
Judgm ent. See ORS 28 060; League of O regon C ibes v. State, 334 0 r645, 652 2002). A
declaratory Judgm entw ould notresolve the issue of agency authority t© reduce greenhouse gas
an issions, and, in any event, a betterm eans t© testagency authority exists under the O regon
A dm Inistrative Procedures A ct (“A PA ), follow Ing agency adoption of miles.

Fially, even if the Courtw ere to address the m erits of plaintiffs’ m otion, plantiffs’
argum ents fail. The G ovemorplainly has the authority t© provide policy direction t© the
executive agencies of this state, w ithin thedr statutory authorities, w hich is whatshe has done
here. And the legislature granted broad authority t© reduce and cap greenhouse gas am issions
from stationary sources and In low carbon fuel stendards. For these reasons, plaintffs’ m otion
should be denied and defendants’ m otion should be granted.

IT. Background

OnM arch 10,2020, GovemorB row n issued Executive O rder20-04, entitled “D irecting
State A gencies t© Take A ctions t© R educe and R egulate G reenhouse G as Em issions”! T that
0 rder, the G ovemor “establishes sciencebasad” greenhouse gas em ission goals and “calls for
the State of O regon t© reduce” its greenhouse gas am issions by a specified am ountby certain
dates. Executive O rder20-04, 9 2. To achieve those goals, the G ovemordirects 16 state
agencies and com m issions to take a variety of actions. Specifically, the G ovemor directs
agencies to “exercise any and all authority and discretion vested in them by law 7 t© reduce
greenhouse gas an issions and “ [to the full extentallow ed by law , . . considerand ntegrate

clin ate change, clim ate change 1 pacts, and the state’s Igreenhouse gas] em issions reductions

'Executive O rder20-04 is avaikble at:

hilpeAyww oregonaov Aoyl oo enlpdesnive ordersdn 2604 odf. A hard copy 1salso
attached as Exhiit 1 t© the D eclaration of JoelM ullin, filed w ith plaintiffs’ m otion for summ ary
Judgm ent.
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goals nto theirplanning, budgets, Investm ents, and policy m aking decisions” Executive O rder
20-04,991 3AC.

Plaintiffs here challenge the goals dentified n Executive O rder20-04, the general
direction t© the agencies t© exercise theirpolicy m aking discretion as described above, and two
specific directives t© the D gpartm entof Environm entalQ uality (“DEQ ”) and the Environm ental
Quality Comm ission (“EQC”). Theorderdirects DEQ and EQC t am end low catbon fuel
standards and t© cap and reduce greenhouse gases from certan sources. Those directions,
though, are subject to a qualifier. The agencies are directed t© “take actions necessary” t© reduce
an issions and adopt standards “ plusuant o [their] authority under [OR S 468A 265 etsag and
ORS 468A 005 etsag.] and otherapplicable law s Executive O rder20-04,99 4 A ,C.

Since the G ovemor issued Executive O rder20-04, D EQ has undertaken study of possible
changes it could propose t© existing program s and program m odels itcould adoptin order t©
reduce and cap greenhouse gases under its existing authority . Tthas issued two reports o the
G ovemor as requested under the Executive O rder and engaged w ith the public through public
m eetings aboutpossble pmogrem options? NeitherD EQ norEQ C has changed any program ,
and neitherhas adopted a new program since the G ovemor issued Executive O er20-04. M ore
specifically, neither agency has proposed oradopted new oram ended regulations n furtherance
of the Executive O rder's cbjectives since itw as issued. SeeCalderaDec. 9 2, 3.

Executive O rder20-04 isnot the first executive orderG ovemorB xow n has issued

addressing ¢l ate change. In 2017, GovemorB rown issued Executive O rders 17-20 and 17-

“Thetwo DEQ reports are availkble at

oA ww oregon gov e A e oosd apandR educarmportedf Prelin nary R eport) and
httpsyAvww omaon govdiesdhond ocun entsfihaCapR adf pdf FinalR eport) . Both reports are
attached t© the D eclaration of JoelM ullin as Exhioits 7 and 8 regpectively. A description of
publicm eetings held by DEQ is available athitipsy/Avww_oncoon aov Ao bihan/PasesOGha-cin -
and-reduceasox. These reports and infom ation are proper subjects of Judicial notice under

O regon Evidence Code 202 @), @).
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212 Both Executive O rders 1720 and 17-21 established policy goals and provided policy
direction to state agencies t reduce greenhouse gas an issions and, thercby , the effects of clim ate
change. Executive O rder17-20, am ong other things, directed state agencies to adoptbuilding
codes t require energy efficient construction and rem odels. Executive O 1der17-20, 993 A ;4

A D . Executive O rder17-21 directed state agencies t© supportelectrical vehicle adoption
through, am ong other things, conducting specified rmulem aking and am ending building codes.
Executive O der17-21,994 A ,B;5D.

Plaintiffs are businesses and trade associations w ho seck a declaratory judgm ent stating
that the G ovemor exceaded her constitutional authority by issuing Executive O rder20-04. They
filed this action on July 31,2020. On Septam ber4, they filed am otion for sum m ary judgm ent.
III. GovernorBrown’sm otion to digm iss should begranted.

A Legal sandards form otions to digm iss for lack of jurisdiction

A motion t© digm iss for Jack of subjectm atter jurisdiction m ay bem ade atany tim e, and
if “itappears . . . that the court Jacks Jurisdiction over the subjectm atter, the court shall digm iss
theaction”” ORCP 21 G @). “Cirruitcourts have subjectm atter jurisdiction overall actions
unless a satute ormile of law divests them of jJurisdiction.” Greeningerv.Cromwell, 12701
App 435,438 (1994). W hen evaluating am otion o digm iss for lack of subjectm atter
Jurisdiction, the courtm ay consider “the facts alleged In the com plaintalong w ith ‘m atters
outside the pleading, including affidavits, declarations and otherevidence[.]’”” M unson v.Valley

Energy Inv.Fund, 264 O rApp 679,694 (2014) itngORCP 21 A). Standing to pmoceed under

? Executive O rder 17-20, entitled A ccelerating E fficiency in O regon’s Built Environm ent to

R educe G reenhouse G as Em issions and A ddress C 1 ate Change is available at

httmssyfeww oraon aovAovD eouns ents/vecuiive ondasss 1720 pdf ExecutiveO rder17-
21, entitled A coelerating 7 ero Em ission V ehicle A doption in O regon t© R educe G reenhouse G as
Em issions and A ddress C 1in ate Change is available at

s w w ormoon oov Ay A ooun endgdsenutve odesdo 1721 pdf. Both orders are proper
subjects of Judicial notice underO regon Evidence Code 202 2).
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1 theOrgon D eclaratory Judgm ents A ctis a jurisdictional requirem ent. Beck v.C ity of Portland,

2 2020rApp 360,365 005).

3 B. Legalsandardsplamntiffsm ustm ect to establich standing.
4 “p, party who secks ndicisl review of a governm ental action m ustestablish thatthat

5 party has sanding t© Tvoke udicialevier ” Kellasv.DeptofCorr., 341 0 1471,477 2006},
6 The requiran ents forsanding are defem ed by ooking © “the stauie thatconfers sending n
7 thepartoulrproceadng that the party has nidtated ” 1. H ae, plantiffs seek a declamiony

8  udom entunder the O rgon D eclaratory Judom ents A ct. U nder that statute, a person m ust first
9 ghow thathe ordhe is a person w hose rights, sfatus orother legal welations are sufficiently

10  affected by the challenged govermm ental acton

11 Any person . . .whose rights, siatus orother lsgal rwhtions are

12 affectad by a constintion, sate, m unicipal charter, ordinance,
contactor franchisem ay have detem ined any questdon of

13 constmction orvalidity arising underany sach stum ent,
constiution, statute, m wyicipal charter, ordinance, contactor

14 fanchise and cbhtam a declaration of rights, siatus orother legal

15 relations thereunder,

16 CRS 28020. The testorwhether this requiram entism et involves “hree wlated butscpamte

17 considemtions” M organ v. Sisters Sch. D 20 NG. 6,353 0 189,195 2013). Fist, “the plaindff
18 mustestablish thatthe challenged Jaw causes ‘gom e Injury t© orin pactupon a legally

19 reoognized nterestof the plaintff’s, beyond an abstract interest in the conect application or the
20  valdity of [the] law /” M T&M Gam ing, Inc.v.C ity of Portland, 360 0 r544,554 2016)

21  (Quoting M organ, 353 Oratl195). Second, “aplantffm ustshow thatthe clain ed njury or

22 1npactis real orprobable, nothypothetical or goeculative” Id.at555. Third, “the plaintiffm ust
23  chow thata decision by the courtw ill in som e sense rectify the mjury, ie., thatitw illhave ‘a

24 practcal effecton the rights that the plaintff is secking t© vindicate.”” Id. H ere, no plantff has
25

26 DEFENDANTSMOTION TO DISM ISS,ALTERNATIVE CROSSMOTION FOR
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adequately alleged any of the three standing requiram ents necessary to nvoke this Court’s

Jurisdiction.
C. The Courtlacks jurisdiction because plaintiffs Jack standing.

1. Plamtiffshaveno legally recognized interested affected by the
Executive O rder.

The fistelan entof standing under the D eclaratory Judgm ents A ctreguires plaintffs ©
Hentify an Injury © an nierest that is “legally recognized,” w hich m ustgo beyond “an abstact
nterest n the conectapplication orthe valdity of a law 7 M organ, 353 Oratl195 uothg
League of O regon Citdes, 334 O rat658). Forexam ple, sending t© challenge a statute depends
on dem onstatng the plaintiff has a legally recoonized nierest that is affected by the challenged
satute. SeeM omgan, 353 Oratl19% (*The sandng eguirem ente of OR S 28 020 reguire that the
challenged law m ustaffect thatparty’s rights, satus, orlegal elations.”) @ phasis m origmal) .
The rouisite “lagal recognition can com e fiom m any sources—  statutes, constituntional
provisions, ryulations, bcal ordinances, and the historicaland evolving common Jaw 7 M T&M
Gam Ing, e, 360 O rathe62. Further, a plainttt secking a declaratory Jadam ent “m ust.show
how plhaintff’s ‘rights, satus, orother Jegal welations are affected’ by an nstum entor
enactm ent” Grberv.Lincoh Hogp. D sk, 2850 1r3,7-8 (1979) (anphasis added). Plamtffs
here have failed © allage orprove they have experienced an injury © any Jegally recoonized
hiemestcaused by Executive O wder20-04.

Plaintiffs are bushesses and trade omganizations thathave alleged only that thedr “rights,
status, or legal relations are directly affected by EG 20-04 s regulation of lgreenhouse gases] emd
the slate’s Iow carbon fuel sendards” Complamt, §13. Thisbare conclusion fails o ddentify
what legally recognized interests are affectsd orhow they amw affectd.

Certainly plaintiffs have notalleged or sdbom ited evidence that their legal obligations
under0 regon law have changed as a esulof the Executive O rder. Thelr legal cblgations have
plhinly notchanged. Rather, the Executive O derdirects state agencies o exercise theirpolicy -
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m aking authority I varbus w ays butneither esteb Iishes legal cblatons noralzrs O regon aw s.
See Executive O rler20-04, 93 A (“A gencies shall exercise any and all authority and discretion
veged mthem by law ©...7"); 13 C (To the fullextentallw ed by Jaw ,agencies dhall . . .7} 1
4 A ("Pursuantio isauthory underOR S 46824 265 etsay.and otherapplicable lw s, he EQC
and DEQ dhall gke actions necessay © ... 7). An doghact hierest in the validity of the O rdex

teelf s meufficient o satdsfy standing. SeeM oman, 353 O ratl9s (*There isno case for
declratony wlief . . .wheare the plaintiff secksm erely t© vindicate a public right o have the Jaw g
of the state properdy enforcaed and adm ndstered ” Quoting Bacetetux. v.Holes, 2150121,
125 {1958)}); League of O ragon Cites, 334 O rat658 fequiring “som e injury orother in pact
upon a legally recognized misrestbeyond an abstactinerest n the comectapplcation orthe
validiy ofa law”)). Y etan abstact nterest n the O rder's validity Is all thatappesars o beat
Imsue. SeeCamplhint, §16 (“The parties have an active and conentdisputz as o the
consttutonality of EO 20-04 /) Plantfishave failed o allege facts sufficient o dem onstrate
that they have a legally reoognized interest that the G ovemor’s C rder 1n pacts.

Plaintiffe’ summ ary Judgm entim aterials do notassist than . Plantffs acknow ledge that

the Executive O rder directs state agencies © take various actions. Plamtiffs’ M otion at6. Then

They pointio epors DEQ preparad and subm ited © the G ovemor, publicw orkshops DEQ

conducted, an office DEQ established, and aw cbsite DEQ setup . Nowhere, how ever, do

* Plaintiffs suggest thatD EQ setup the O ffice of G reenhouse G as Program s, hired itsm anager,
and setup aw eosite as a resultof the Executive O rder. How ever, plantiffs failed tom ention
that the legislhature (through the Legislative Em exyency B oard) appropriated funds toDEQ I

M arch 2020 specifically “to be used formlam aking and otheractions w ith the goalof reducing
greenhouse gas an issions across all em issions sources, including point sources, natural gas

an issions and ttanspor@tion fuels” O rmgon Legislative Em ergency Board Certiﬁcate,M arch 9,
2020 (@available athtips /% ww oregoniegislBlure gov/HoAboard A3 % 20C ertifioalr® 200209 -

p ).
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plhintffs exgplan which of their lagally recognized mitsrests w ere Injured or in pacted by the
Executive O rlerorhow they were mured or in pacted.
Plaintiffs also summ arily contend In thedrm otion that the Executive O rder “establishes”
standards that “are of Inm ediate effect” which “the G ovemor ntends © already have the fowe
and effectof law 7 Plamtffs' M otion at17. Plantifs identify no support fior hose propositons.

5
1
£

Nordo they dentify any legally reooonized hierests orcontend that such miterests are som ehow
affected by the Executive O xler. For this reagon alone, plantiffs lack stending and the Couxt
Jacks Jardsdicton.

2. Plhaintffs cannot show any mjury I8 realor probable.

N orhave plantiffs show n that the in pact © thelr legally roognized nterest Is “realor
probable, nothypotheticalorspeculative ” SeeM T& M Gam g, Inc., 360 O rat555. Because
plaintiffs have not dentified a lagally mooonized nterest that the G ovemor’s O xderaffects, they
cannotshow thatany i pacton that interest is walorprobable, orthat thedrclai s ripe.

Plamtitfsm ay argue that they w il ultin ately be subrct o any m andated wductons I

greenhouse gas em Issions that state agenciesm ay adoptas new progian s orextengions of

>-<
]

existing pogran s. But thatarum entisbased on gpeculation aboutevents thathave not
occuned . In orderto be subpctio new reoulations, new rgulations m ustbe proposed and
adoptad under the procedures required by the APA . Nonehavebeen. CaldemDec. 4 2.

n thedrsum m ary Judgm entm otion, plaintiffs contend this digpute is a present, nota
hypothettical, dispute by axguing— w ihoutsupport- that the “G ovemor mtends the Executive
O derprovigions] © aleady have the foree and effectof law 7 Plantffs' M otion at17. They
also rely on tw o appellate decisions they contend are analogous. See Advocates or B fiective
Regulaton v.City of Bugene, 160 O rA pp 292 (1999); Pendleton SchoolD ist. 16R v.Sateof
O mgon, 345 01596 (2009). These cases are notanalogous, and plaintiffs’ arxgum ent lacksm exdt,

The plantffs n both cases successfully soughtdeclhmtory welief as © them eaning orvalidity of
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the prin arv goveming law of the goveming body: the city charter (n the firstcase) and an

am endm ent o the O mgon Constution (n the second) . Butunlike those cases, this case doesnot
concem them esming orvalidity of enacted law . Tooncems an BExecutive O derw hvich, in this
instance, does nothave the force oreffectof enacted Jaw 2 Rather, this Executive O rderis a
statam entof the G ovemor’'s policy positions aboutclim ate change and, as relevanthere, contains
substantive policy direction t© the state agencies she oversees.

n short, unless and until state agencies enact reonlations pursuant o heilrsatutorny
authority, any In pacts of the Executive O rderon any legally reoognized nterests— © the extent
phintffs ae dble t© Hentfy any— are hypothetical and speculative. Forthis mason asw eli,
plaintiffs Jack standing, the case is notripe, and the Court Jacks ursdiction °

3. Plamntiffs cannot how a declaratory udgnm entwould redress any
allaged mjuzy.

Plaintiffs cannctsatisly the third elam entof standing either. The declamiory udgm ent
they seck would not “rectify the mury”— again, assum Ing plantffs dentify one— orhave “a
practicel effecton the rights that the plaintff is secking to vindicate” M T&M Gam ing, Inc., 360
Orathbh. A declaratory udam entstating thatprovisions of the G ovemor's Executive O xder
excead the scope of the G ovemor's constitutional authority w ould not m pact the legal authority

of any state agency t© acceptand in plem entthe policy dirction dentified in the Executive

® Executive O rders can and often do have the force and effectof law . Forexam ple, when the
G ovemor acts pursuant to constitutionally or statutorily delegated authority , herorders do have
the force of law . See, eg., Ekhom Baptist Church v.Brown, 366 O r506 2020) upholding

G ovemor’s Executive O rders issued under legislatively granted em ergency pow ers).

¢ Forexactly the sam e reason thatplaintiffs cannotprove the second elem entof standing,
plantiffs’ clain isnotripe. “OR S 28 .020 codifies a ripeness requiram entw ithin the declaratory
Judgm entstatute[.]” Beck, 202 OrApp at364; seealso Cumm ings Const.Co.v.Sch.D ist.No.9,
CoosCty., 242 0r106,110 (1965) (eplaining thatplantiffs failed t© show they w ere entitled t©
declaratory relief because they pointed t no “existing state of facts” giving them present legal
rights or threatening their legal rights) . L ike standing, ripeness under the D eclaratory Judgm ents
A ctis a ursdictional requirem ent. SeeBeck, 202 O rApp at364-68. Plaintiffs’ clain isnotripe
because it relies on contingentand hypothetical events, ie. adm inistrative mulem aking, rather
than present facts.
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O rler. Y etthatis clearly the plantffs’ ultm ate goal. State agencies are, and would ram ain
aflera decision In this case, fiee 1© act © the fullest extentof their discretionary satutony
authority o mgulae greenhouse gases and am elivmte the I pacts of ¢lin ale change., Because a
declhratory udam entn this case w ould have no in pacton the rgulatory authority of the state’s
agencies, itw ould have no practical effect.

Forall these reasons, them otion t© dism iss should be granted and the Com plaint

digm ssed forlack of standig.

V. Alematively, if theG overmorfsm otion © dism iss isdenied, sum m ary judgm ent
should be entered In the G ovarnor’s favor.

A. Sum m ary judgm entstandards

A party Is entitied © summ ary udan entw hen “the pleadings, depositions, atfidavis,
declarations and adm issions on file show thatthere isno genuine issue as o any m ateral fact
and that them oving party is entitled to prevailasam atierof Jaw 7 ORCP 47 C . Furher, “nlo
genuine issue as o am aterial fact exists if, based on the recond befiore the courtvieved Ina
m annerm ost favorable © the adverse party, no obectively masonable prorcould wum a
verdict for the adverse party on them ater that is the subpctof them otion forsumm ary
Judogm ent” Id.

B. The court should exercise its discretion © decline t© enter a declaratory

Judam ent.

If the Courtw ere t© find thatithas jurisdiction, the Courtshould declne t© exercise it.
Underthe D eclaratory Judgm ents A ct, “ [tlhe courtm ay refuse t© renderorentera declaratory
Judgm entw here such judgm ent, if rendered orentered, w ould not tem mate the uncertainty or
contoversy giving rise to the procesding.” ORS 28 060. “In addition, the trial court should
declne t© exercise its Jurisdiction under [the A ct] if som e more appropriate ram edy exists”

League of O regon Citles, 334 O rat652 (em phasis In orignal). H ere, both are true.
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A declaration here w ould not term nate the conttoversy . A s explained above, a
declaration about the validity of the G ovemor’s Executive O rderw ould not restrict the
adm Inistrative agencies’ existing statutory authority that the G ovemor identified in the Executive
O rder. Ttis the activities of two of those adm nistrative bodies thatplaintffs ultm ately seek t©
lin it. Butplantiffs seck no relief aganst the agencies them selves and they are notparties here
Tnany event. SeeORS 28.110 (*no declaration shall prejudice the rights of persons notparties t©
the proceading”). A decision aboutthe G ovemor’s authority t© issue an Executive O rderw ould
notrestrict the agencies’ existing statutory authority t© exercise theirdiscretion in them anner the
agencies choose.

The Courtshould also decline t© enterdeclamatory relief because am ore appropriate
ram edy exists. Plaintiffs ultm ately seek t© Iim itEQ C and DEQ regulation of greenhouse gas
an issions. Butplaintiffs can challenge the validity of any agency action taken in response t© the
Executive O derdirectly under the A PA . To adopt legal standards that In plem entlaw orpolicy,
adm Inistrative agencies m ust follow milem aking procedures underthe A PA . SeeORS 183 325-
410 ulem aking procedures); ORS 183 310 9) defining mile as “any agency directive, standard,
regulation or statem entof general applicability that in plam ents, Interprets orprescribes Jaw or
policy™). Any person can facially challenge the validity of adm mistrative mules under the A PA .
ORS 183400(1) (*Thevalidity of any mlem ay be determ ined upon a petition by any person t©
the Courtof A ppeals in them annerprovided for review of orders n contested cases”); see
Kellasv.D ep’tof Corrections, 341 0rd71,477 2006) @eectng a stending challenge and

holding that “ [tlhe legislature intendsby DR S 183 400 (1)] t© authorize any person t© nvoke the

"To the extent the C ourtbelieves a declaratory Judgm entwould restrict the satutory authority of
any executive agency of O ragon, the court Jacks Jurisdiction t© enter relief:

“The failure t© jpin a necessary party in a declamatory judgm entprocesding is jurisdictional”

M illerv.Shenk,272 OrApp 12,18, 2015) (citing W rightv.H azen Investm ents, Inc., 293 Or
259,264 (1982) (*[Slince plaintff failed to join la necessary party], itw ould appear that the trial
courtw as thercby deprived of jJurisdiction t© issue a declaratory judgm entin this case”)).
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Judicial pow erof the court o test the validity of every adm mnistrative mile under existing
statutory and consttutional Jaw []7). In orderto add t© existing or to develop new greenhouse
gas aem ission reduction program s, adm nistrative agencies w ould need t© adoptadm nistrative
rules. A splantffs’ subm itted evidence dem onstrates, form al EQ C rulem aking is anticipated t©
occuras the third phase of program developm ent: “D EQ w il establich a fom al mlem aking
process that mcludes m any opportunities for engagem entand feedback, beyond them inim um
APA requiram ents.” DEQ Prelim nary R eporton Program O ptons t© Cap and R educe

G reenhouse G as Em issions, p.14 @vailable at

Loy ww orogon aovAss /el oced anandd® educernsnornd)  seealso DEQ FinalR eport

on Program O ptions t© Cap and R educe G reenhouse G as Em dssions, p. 15 @vailable at

hitosy/Avww oregon aov Aesfhon/h oo entsAhoCaoR edf i) & B ecause plantiffs can

challenge any such rules under the A PA , this Courtshould defer to thatprocess and decline t©
enterplaintffs’ attem pted anticipatory relief here.

D eferring here is particularly in portantgiven thatno adm mnistrative miles have even been
proposad. The Executive O rder itself repeatedly directs the agencies to take actions thatare
w ithin theirexisting statutory authority . Executive O 1der20-04, 9913 A ,C;4 A ,C. tramamns
for the agencies o detarm e the extentof their statutory authority and how they w i1l exercise
thatauthority . Until thathappens and the agencies engage in mlem aking, the Courtcan only
gpeculate aboutw hat the agenciesw illdo. Thebedrock of the udicial review provisions of the
APA is that the courts w illw ait for final agency action to intervene, and w ill notissue
anticipatory advigory opinions. This Courtshould notallow plantiffs o use the D eclaratory

Judgm ents A ctto take an end-mun around the A PA and its finality requirem ents.

& The prelin nary and final reports are also attached as Exhibits 7 and 8, respectively, o the
D eclaration of JoelM ullin filed w ith plaintiffs’ m otion.
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G iven the availability of farm ore appropriate m eans of determ ining the validity of
w hateveractions the adm mnistrative agencies take follow Ing the G ovemor’s Executive O rder,
there is no nead foran ancillary and prem ature declaatory Judgm ent that, as a practicalm atizr,
w illnot temm nate the contioversy . For these reasons, the Courtshould exercise its discretion
underOR S 28 060 t© decline the invitation t© issue an advisory opinion regarding the
G ovemor’'s authority t© issue an Executive O rderproviding policy direction t© adm nistative
agencies. Summ ary Judgm entshould be entered in favorof the G ovemorand the Com plaint
should be digm issed.

C. The G ovarnor acted w ithin her authority as the G overnor.

To the extent the C ourtaddresses them erits of plantffs’ clain |, plantiffs’ requested
relief should nothe entered because G ovamorB mow n acted w ithin herauthority m issung
Executive O xier 20-04 . Plamtiffs contend the G ovemor exceaded her authority because dhe

surportled] © epand the soope of authority delegated 1 the executivebranch L) Plaingfis’
» - I -z .

M otion at10. By doing =0, plantiffs contend, she perfom ed the “lawm aking flinctions
comm dted gpecifically © the O regon Jagislatue” n vioktion of sepamition of pow aers principles.
Plantiffs’ M otion at2-10. Plamtiffs’ argum ent fails because the G ovamornow here purported ©
makenew Jaw . Rather, the Executive O wder, overand overagain, directs agencies o exercise
theirexisting satutory authority © the policy ends the G ovemorprovides. Executive O rder20-
04,113A,C;4A,C.

In any event, plaintffs’ description of the legiglative authority grened WD EQ and EQC
is emoneous. The agencies have significently m ore authority than plamntifs adm it Y et, w ithout
action by the agencies then selres and the agencies as parties © this case, itwould be

nappropriae © ssue dechmiony rlief as o the extentof the agencies’ satutory authoriy here,
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]

1. nxecutive O rder 20-04 s policy direction W executive agencies.
pC J

-

Oneof the privileges of being G ovemor is the ability © use the platiom and ools of the
office of G ovemorto advocate a policy agenda. O ne of those tools is an official executive order
Issued by the G ovemor's office. O thare hchidem aprpolicy speeches, official prockm ations,
press releases, press conferences, and st ony © legldlbtve bodies. The Govamoris alen
am pow ered, as chief of the executive bremch, © provide policy direction o the agencies of the
s, and D use her appointn ent, ran oval, and budget reguest anthorily, as w ellag herbully
puledt, © ensure hatagencies operate n aw ay that furthers the goals, priorities and values of the
chief executive w ithin the soope of theirauthorities. See, eg., Omwgon ConstartV § 1;artIIL§

sartV 8§ 15b. No sourceof law lin i the statom ents the Covemorm ay m akew ith the sools and

o

phtom availkble i her, SeeU S Constam end I; O rgon Constart 1§ 8. Nordoes itappear that
plantffs aryue otharw Ige. Rather, they contend that the G ovemorm ade Jaw n Executive O rder
20-04 butw as notentitlied © do 0. On this pomnt, the pranm ise of plantfis’ agum entis
ncorrect.

The G ovemnordid notm ake Jaw I Executive O xler20-04 . Rather, she used herplatfom
and a wolavailable © her o seta policy directon foragencies and orthe s ganarally .
Executive 0 der20-04 isa clarion call o state agenciesm ostdirectly, butalo © the lagislature,
othergovermm entalbodies, and the public i ke action on clim ate change. Butitisnotlaw .
For that reason, plantifs’ argum entthat the G ovamor exceeded her constitutional authority by

making law fails.

2. If the courtaddresses legislhhtive authority, O regon adm histrative
agencies have authoriy © reyulate greenhouse gas an issions.

In any event, although the Courtneed notaddress the statutory authority of agencies that

are notpartes here and have notacted forall the reagons described above, plaintiffs are Inconect
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thatD EQ and EQ C have no authority t© act. The O regon legiglature has, In fact, granted D EQ
and EQ C authority t© regulate greenhouse gases.

Plaintiffs argue that the 2007 Legislative A ssam bly 1in ited the authority of DEQ and
EQC to rgulate greenhouse gas am issions. Plaintiffs’ M otion at10-13. Butitdid not. It
sin ply declared a state policy t© reduce greenhouse gases, and itclarified that the policy did not
“create any additional regulatory authority” forany executive agency.ORS 4682 205(1), 3)
{&m phasis added) . Nothing In the Legislative A ssem bly’s 2007 policy statem ent, how ever,
curtailed or 1m ited any agency’s existing statutory authority . Nordoes plaintiffs’ convoluted
argum entabouta bill thatdid notpass bearupon the nterpretation of existing statutory authority .
See Plaintiffs' M otion at11-12;0R S 174 010 (“In the construction of a statute, the office of the
Judge is sin ply t© ascertain and declare w hat is, In term s or in substance, contained therein, not
to nsertw hathasbeen om itted, orto om itw hathasbeen mserted ”).

EQC has authority t© regulate and cap greenhouse gas am issions under its existing
statutory authority. ORS 4682 025 (3) grants EQ C authority to adoptan ission stendards and cap

airpoliution by catsgory of air contam inant:

The comm ission m ay establish airquality standards including em ission standards
for the entire state oran area of the state. The standards shall set forth the

m axinum am ountof airpollition perm issible in various categories of air

contam inants and m ay differentiate betw een different areas of the state, different
aircontam nants and differentair contam nation sources or classes thereof.

An “aircontam nant” is “a dust, fum e, gas, m ist, odor, en oke, vapor, pollen, soot, catbon, acid
orparticularm atterorany com bination thereof” ORS 468A 005 Q) (@nphasisadded). A

greenhouse gas Is an air contam nantbecause itis “any gas thatcontributes t© anthtopogenic
globalw am ing ncluding, butnot lim ited t©, cartbon dioxide, m ethane, nitous oxide,
hydiofluorocatbons, perfluomcarons and sulfurhexafluoride” ORS 468A 210Q). “Air

pollution m eans the presence In the outdoor atm ogphere of one orm ore aircontam nants[.]”
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ORS 468005 6). EQC m ay, therefore, adoptean ission standards and cap greenhouse gases by
source’ SeeORS 468020 (1) foroviding thatEQ C “chall adopt such miles and standards as it
considers necessary and proper n perform ng the functions vested by law 1n the comm ission”).
M oreover, EQ C has authority t© issue pem its by aircontam nation source, t setpem it
conditions, and t© prohibitem issionsw ithouta perm it. ORS 4684 040;0RS 46824 045.
Therefore, plantiffs are inconect thatEQ C Jacks authority t© cap and reduce greenhouse gases
by source.

Plaintiffs algo argue that EQ C has no authority t© adoptlow carbon fuel standards
different fiom the low catbon fuel standards EQ C already adopted. Plantffs’ M otion at14-15.
Plaintiffs contend EQ C ’s standards are capped ata 10 percent reduction below 2010 levelsby
2025. Id.atl14. Plantiffs are lncornect. The O regon legislature did notcap EQ C ‘s ability t©
reduce the carbon Intensity of fuels t© a specific level. ORS 468A 266 (1)- 2) requires thatEQ C
“[sThall adoptlow carbon fuel standards. . ” and “shall adopta clean fuels program [/ and both
‘by mule” The legiglature then gave EQ C the authorit/~— butnotthe requirem ent- t© adopt
othermles that mclude butare not Iim ited t© the schedule thatplantiffs read asa Iim it. ORS
468A 266 (2) (*The comm ission m ay adoptmles related t© the low carbon fuel standards,
ncluding butnotlim ird ©: @) A schedule to phase in In plam entation of the standards. . ).
This statutory authorization isboth perm issive and a nonexclusive exam ple. Itisnota lin it.

Plaintiffs’ argum ents thatD EQ and EQ C lack authority to actin them anner the
G ovemor’s Executive O rderproposes are notw ell taken. Butrmegardless, determ ning the scope
of EQC ‘sand D EQ ‘s legislative authority w ould be an academ ic exercise, and a purely and

Tnapproprately advisory one atthat, because EQ C hasnot, in fact, acted t© regulate and reduce

? An “aircontam ination source” is “any source at, from , orby reason of w hich there is em itted
nto the atm ogphere any aircontam nant, regardless of w ho the person m ay be who owns or
operates the building, prem ises orotherproperty In, atoron w hich such source is located, or the
facility, equipm entorother property by which the em ission is caused or friom which the em ission
com es” ORS 468A 0054d).
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1 greenhouse gas am issions since the G ovemor issued Executive O rder20-04 . These agencies are
2 notpartes here, n any event.

3 V. Conclision

4 Forall the reasons described above, this action should be digm issed forlack of

5 jursdiction, or the C ourt should decline to exercise its jurisdiction In this case. A llematively, the
6 requested declaratory relief should notbe entered and, nstead, the Courtshould declare that the

7  Govemoracted w ithin herauthority as G ovemorw hen issuing Executive O rder20-04 .

8 DATED Septamber_ 28 ,2020.
9 R espectfully subm itted,
10 ELLEN F.ROSENBLUM
A ttomey G eneral
11
12
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