
 

No. 20-1145 

Consolidated with Cases No. 20-1167, -1168, -1169, -1173, -1174, -1176, -1177 & -1230 
_________________ 

 

IN THE UNITED STATES COURT OF APPEALS  
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

_________________ 
 

COMPETITIVE ENTERPRISE INSTITUTE et al., 
     

        Petitioners, 
      

v. 
 

NATIONAL HIGHWAY TRAFFIC SAFETY ADMINISTRATION et al., 
 

Respondents, 
 

 

REPLY IN SUPPORT OF MOTION TO COMPLETE  
AND SUPPLEMENT THE RECORD 

 

 
MATTHEW LITTLETON    XAVIER BECERRA 
SEAN H. DONAHUE     Attorney General of California 
Donahue, Goldberg,    ROBERT BYRNE 
  Weaver & Littleton    EDWARD H. OCHOA 
1008 Pennsylvania Avenue SE   Senior Assistant Attorneys General 
Washington, DC  20003    GARY E. TAVETIAN 
(202) 683-6895     DAVID A. ZONANA 
matt@donahuegoldberg.com   Supervising Deputy Attorneys General 

M. ELAINE MECKENSTOCK 
Counsel for Petitioner Environmental Defense  1515 Clay Street, 20th Floor 
Fund in Cases No. 20-1168 and -1169  Oakland, CA 94612-0550 

(510) 879-0299 
Elaine.Meckenstock@doj.ca.gov 

 

       Counsel for Petitioner State of California, by 
         and through its Governor Gavin Newsom, 
         Attorney General Xavier Becerra, and the 
         California Air Resources Board in Case 
         No. 20-1167 
 

Additional parties and counsel listed in signature pages 

USCA Case #20-1145      Document #1863492            Filed: 09/25/2020      Page 1 of 24



1 

INTRODUCTION  

Respondents’ opposition to the motion to complete and supplement the record 

with six interagency-review documents does not dispute key propositions on which the 

motion rests. Respondents National Highway Traffic Safety Administration (NHTSA) 

and Environmental Protection Agency (EPA) do not contest that the two drafts of the 

Agencies’ final rules submitted to the Office of Management and Budget (OMB) and 

the two sets of EPA comments to NHTSA were among the materials before both 

Agencies when they promulgated their final rules, nor do they deny that draft rulemak-

ing notices and interagency comments that are part of the OMB review process for 

Clean Air Act rules must be made public by statute, see 42 U.S.C. § 7607(d)(4), and 

hence fall outside the deliberative process privilege.  

The Agencies likewise do not dispute that in issuing emissions standards under 

the Clean Air Act, “EPA [was] obligated … to exercise [its] own independent judgment 

in fulfilling [its] statutory mission[],” Rollback, 85 Fed. Reg. 24,174, 25,137 (2020), and 

explicitly claimed to have done so by “exercis[ing] its own judgment in this final rule,” 

id. at 25,119. And they do not contest that the documents Petitioners seek to add to the 

record show that (1) EPA staff had no opportunity to review the draft rule before 

NHTSA sent it to OMB for review in January 2020; (2) EPA staff subsequently sub-

mitted comments to NHTSA pointing out analytical and factual errors in NHTSA’s 

submission to OMB; (3) NHTSA sent its revised final rule to OMB with less than one 

day’s notice to EPA; and (4) EPA, after finding that NHTSA had not addressed a large 
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number of EPA’s prior comments, sent NHTSA further comments on the deficiencies 

in its final rulemaking notice. 

These undisputed points should determine the outcome of this motion. Com-

pleting NHTSA’s record with the four interagency-review documents that originated 

with NHTSA or were sent to NHTSA by EPA will reveal no privileged deliberative 

materials. The Agencies’ argument that materials involving agency deliberations are, per 

se, outside the record even if they are not privileged misreads this Court’s caselaw and 

contradicts the holding of a decision the Agencies endorse: Banner Health v. Sebelius, 945 

F. Supp. 2d 1 (D.D.C. 2013), which ruled that the government’s “assertion that internal 

agency materials fall outside the definition of an administrative record even when they 

are publicly available is incorrect.” Id. at 22. 

As for supplementing the Agencies’ records, the Agencies contend that the in-

teragency-review materials fall outside the “recognized narrow exceptions” permitting 

supplementation. Opp. 11. But the Agencies acknowledge that one such exception is 

when an agency has “deliberately … excluded documents that may have been adverse 

to its decision.” Id. That precisely describes the circumstances here, where EPA claims 

it exercised its own independent judgment and expertise, but seeks to exclude docu-

ments directly showing the opposite. Moreover, the Agencies’ denial that the docu-

ments are probative of bad faith is irreconcilable with Department of Commerce v. New 

York, 139 S. Ct. 2551, 2574 (2019), which allowed supplementation based on evidence 

that an agency’s stated basis for its decision was pretextual.  
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ARGUMENT 

I. The Court should order completion of NHTSA’s record. 

The Agencies do not dispute that the two draft rules submitted to OMB and 

EPA’s two comments on the drafts fall within the statutory disclosure requirement for 

interagency-review materials concerning EPA rules. 42 U.S.C. § 7607(d)(4). Nor do they 

contest that public disclosure requirements foreclose invocation of deliberative process 

privilege. Rather, they contend that “deliberative” materials are necessarily excluded 

from the record even when a public disclosure requirement renders them nonprivileged.  

That assertion ignores National Courier Ass’n v. Board of Governors of Federal Reserve 

System, 516 F.2d 1229 (D.C. Cir. 1975). There, this Court rejected the argument that 

internal agency staff documents are necessarily outside the record. Instead, it stated that 

“[t]he proper approach” is “to consider any document that might have influenced the 

agency's decision to be ‘evidence’ within the statutory definition, but subject to any 

privilege that the agency properly claims.” Id. at 1241 (emphasis added). The court held 

“that the same exceptions exist to the privilege for deliberative inter-agency memoranda 

as against inclusion in the public record on appeal.” Id. at 1242. The Agencies do not 

dispute that a legal requirement of disclosure is such an “exception … to the privilege.” 

Id. Thus, under National Courier, it is likewise an exception to any otherwise applicable 

limit on including deliberative materials in the record. 

Instead of addressing National Courier, the Agencies cite an out-of-context quo-

tation from Oceana, Inc. v. Ross, 920 F.3d 855 (D.C. Cir. 2019), to suggest that privilege 
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is irrelevant to whether deliberative materials may be included in the record. Opp. 10. 

The cited passage, however, states only that “[t]he fact that the agency could also assert 

the deliberative process privilege … does not change the analysis” as to whether the 

agency must provide a log of privileged materials withheld from the record. 930 F.3d at 

865. Nothing in that passage suggests that a court should ignore an agency’s inability to 

assert privilege in determining whether nonprivileged materials belong in the record. 

The Agencies also invoke two decisions excluding transcripts of agency deliber-

ations from the record: San Luis Obispo Mothers for Peace v. NRC, 789 F.2d 26 (D.C. Cir. 

1986) (en banc), and Kansas State Network, Inc. v. FCC, 720 F.2d 185 (D.C. Cir. 1983).1 

In those cases, the transcripts were offered so the Court could probe agency deci-

sionmakers’ mental processes by examining “the agency’s actual deliberations.” Kan. 

State Network, 720 F.2d at 191; accord Mothers for Peace, 789 F.2d at 44. The cases thus 

implicated the rule of United States v. Morgan, 313 U.S. 409, 422 (1941), which requires 

heightened protection against inquiry into the thoughts of agency decisionmakers. 

Publicly available documents revealing considerations that were before an agency 

do not present the same concerns. Thus, courts have concluded that interagency-review 

 
1 The Agencies also cite Deukmejian v. Nuclear Regulatory Commission, 751 F.2d 

1287, 1326 (D.C. Cir. 1984), the panel decision preceding the en banc decision in Moth-
ers for Peace. Although the Court did not vacate the relevant part of the Deukmejian panel 
opinion when it granted rehearing, the en banc Court’s resolution of the same issue 
reflects this Court’s final holding on the point. 
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records required to be made public are not categorically excluded from the administra-

tive record because they do not pose the risk of injury to agency deliberations that this 

Court saw in the transcripts in Mothers for Peace. See Lee Mem’l Hosp. v. Burwell, 109 F. 

Supp. 3d 40, 48–49 (D.D.C. 2015); see also Dist. Hosp. Partners, L.P. v. Sebelius, 971 F. 

Supp. 2d 15, 30 (D.D.C. 2013). The Agencies instead cite Banner Health v. Sebelius, 945 

F. Supp. 2d 1, as exemplifying their preferred approach. But Banner Health, like Lee Me-

morial Hospital and District Hospital Partners, held that interagency-review materials are not 

categorically excluded from an administrative record, see id. at 26–27, and ordered a draft 

rule submitted for OMB to be added to the record, see id. at 27.  

The Agencies deny that the reason Banner added the draft rule to the record was 

that it was publicly available. Opp. 9. In fact, the outcome hinged on public availability: 

The court rejected the government’s “assertion that internal agency materials fall out-

side the definition of an administrative record even when they are publicly available,” 

945 F. Supp. 2d at 22, and held that the rationale for excluding confidential executive 

branch communications does not extend to interagency-review materials that “are in 

fact required to be made publicly available,” id. at 27. The court also determined that the 

omitted document was adverse to the agency’s decision and went to the heart of the 

challengers’ arguments that it was arbitrary and capricious. See id. at 26. The same is true 

here.  
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II. The Court should supplement the record with the interagency materials. 

The Agencies nowhere dispute that the Clean Air Act’s general exclusion of in-

teragency-review materials from the administrative record, 42 U.S.C. § 7607(d)(4)(B)(ii), 

can be overcome by the same showing generally applicable to a request to supplement 

an administrative record. See Mot. 17–18 n.7. Instead, they argue that this standard is 

not met here. See Opp. 10–11. That argument rests on an unduly limited view of the 

circumstances that justify supplementation and a failure to recognize that Petitioners’ 

request satisfies even the Agencies’ restrictive statement of the standard. 

The Agencies contend that this Court has identified only three “unusual circum-

stances” in which supplementation is permissible: “if the agency deliberately or negli-

gently excluded documents that may have been adverse to its decision, if background 

information is needed to determine whether the agency considered all the relevant fac-

tors, or if the agency failed to explain administrative [action] so as to frustrate judicial 

review.” Opp. 11 (citing Am. Wildlands v. Kempthorne, 530 F.3d 991, 1002 (D.C. Cir. 

2008)). In fact, American Wildlands says the Court has allowed supplementation in “at 

least” those three circumstances. 530 F.3d at 1002. Although the Agencies apparently 

view “bad faith” as insufficient to justify supplementation, see Opp. 11, decisions the 

Agencies cite recognize “bad faith or improper behavior” as another ground for sup-

plementation. Oceana, 920 F.3d at 865.2 And the Supreme Court’s recent decision in 

 
2 In citing another case to claim that the “motivation of agency decision makers 

is immaterial,” Opp. 13, the Agencies omit the key qualifier that follows: “unless there 
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Department of Commerce v. New York leaves no doubt that evidence of bad faith, including 

an agency’s assertion of a pretextual justification for its action, is a basis for supplemen-

tation. See 139 S. Ct. at 2573–74. 

In any event, even under the Agencies’ formulation, there are ample grounds for 

supplementation here. The Agencies have “deliberately … excluded” from the record 

“documents that may have been adverse to their decision.” Am. Wildlands, 530 F.3d at 

1002. Specifically, the four documents exchanged among the Agencies and OMB, and 

the two internal EPA documents, include EPA analysis directly adverse to NHTSA’s 

rationale for its decision. They also contradict the Agencies’ key assertions that EPA’s 

greenhouse gas emissions standard reflects EPA’s independent judgment and expertise. 

The documents reveal that the final rulemaking notice was drafted by NHTSA without 

participation by EPA, forcing EPA twice to offer comments on what was ostensibly its 

own proposal after NHTSA sent it to OMB (and, on the second occasion, after 

NHTSA ignored many of EPA’s prior comments).  

Those circumstances also constitute bad faith under Department of Commerce inso-

far as they reveal that the stated basis for EPA’s rule—the agency’s claim to have ful-

filled its statutory obligations to exercise its own independent judgment and expertise—

was pretextual. See 139 S. Ct. at 2574. 

 
is a showing of bad faith or improper behavior.” In re Subpoena Duces Tecum Served on 
Office of Comptroller of Currency, 156 F.3d 1279, 1279–1280 (D.C. Cir. 1998). 
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The Agencies portray these documents as revealing only a garden-variety case of 

“intra-agency discord.” Opp. 12 (quoting Air Transp. Ass’n of Am. v. Nat’l Mediation Bd., 

663 F.3d 476, 488 (D.C. Cir. 2011)). They liken the circumstances to the ordinary “back 

and forth of agency decision-making” involving “pre-decisional give-and-take among 

agency officials,” Opp. 12, or to the situation in Air Transport Association, in which “a 

dissenting member of the agency’s board” expressed the “impression that other board 

members had prejudged the merits,” id. (citing Air Transp. Ass’n, 663 F.3d at 488).  

Those analogies are off the mark. This is not a case in which documents indicate 

only that some staff members disagreed with an agency’s ultimate decision. Nor is it 

one where supplementation of the record is sought based on one agency member’s 

speculation about the internal thoughts of fellow agency decisionmakers, or on legiti-

mate differences of “opinions on the correct course of [the] agency’s future actions.” 

Air Transp. Ass’n, 663 F.2d at 488. 

By contrast, this is the rare case in which there is concrete evidence directly con-

tradicting an agency’s express statement of the bases for its decision. The materials Pe-

titioners ask the Court to add to the record demonstrate not merely “back and forth” 

among agency officials, but outright exclusion of EPA from the process of preparing a 

rule that EPA nonetheless claimed reflected its own independent judgment and exper-

tise. And the extraordinary directive that EPA’s experts send their comments to 

NHTSA in hard copy without copying OMB, see Mot. 6—evidently in hopes of evading 

the statutory requirement that comments exchanged between the Agencies during the 
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interagency-review process be publicly docketed—is even stronger evidence of the im-

propriety of the proceedings leading to promulgation of the Agencies’ actions. 

The Agencies nonetheless assert that the Court should not supplement the rec-

ord because “[t]he court’s task in reviewing agency action is to determine whether the 

agency’s final decision articulates a rational connection between its factual judgments 

and its ultimate policy choice.” Opp. 12. As Department of Commerce illustrates, however, 

that principle gives way when evidence reveals that an agency’s stated ground for its 

decision is not genuinely the basis on which it acted. Indeed, Department of Commerce 

expressly held that the agency’s decision articulated a rational basis for the action. 139 

S. Ct. at 2569–71. Nonetheless, the Supreme Court held that review of the agency’s 

action required consideration of evidence outside of the record as certified by the agency, 

id. at 2574, and that the action could not be sustained if the record, as supplemented, 

revealed that there was a “disconnect between the decision made and the explanation 

given,” id. at 2575. So too here, where the materials Petitioners ask the Court to add to 

the record are essential to evaluating EPA’s continued insistence that its regulation re-

flects its own “considered judgment” (Opp. 12). 

The Agencies argue that Department of Commerce does not apply because there the 

government agreed to include in the record materials that would otherwise have been 

outside it, whereas “[t]here is no such agreement here.” Opp. 14. That argument is not 

plausible. In Department of Commerce, the Court held that the district court should not 

have taken the extraordinary step of allowing extra-record discovery until it first ordered 
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completion of the administrative record with materials allowing it to assess whether the 

record, as so expanded, showed evidence of pretext. See 139 S. Ct. at 2574. Nothing in 

Department of Commerce indicates that the court’s authority to take that step would depend 

on the government’s agreement. Petitioners here ask only that the Court add to the 

record materials necessary to evaluate their claim that the rule misstates the basis for 

EPA’s action—exactly the course Department of Commerce endorsed. 

Moreover, the ultimate holding in Department of Commerce was that still further 

expansion of the record was proper, notwithstanding the government’s objection, be-

cause materials already in the record provided evidence of pretext. To be sure, the Court 

noted that those materials had been included by stipulation of the government, see id., 

but it nowhere suggested that the government has unilateral authority to block creation 

of a complete record on pretext simply by objecting to including evidence of its own 

misconduct. Such a reading of Department of Commerce would render the decision self-

defeating: It would serve no conceivable purpose to give agencies the power to thwart 

judicial review of pretextual decisions by withholding the necessary record. 

CONCLUSION 

 This Court should grant the motion of Petitioners in Nos. 20-1167, 20-1168, and 

20-1169 to complete and supplement the record before merits briefing. 
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Senior Deputy Attorney General 
Office of Attorney General 
1600 Arch St. Suite 300 
Philadelphia, PA 19103 
Telephone: (215) 560-2171 
ajohnston@attorneygeneral.gov 
 

Attorneys for Petitioner Commonwealth of 
Pennsylvania 
 
 
FOR THE STATE OF VERMONT 
 

THOMAS J. DONOVAN, JR. 
Attorney General 
 

/s/ Nicholas F. Persampieri 
NICHOLAS F. PERSAMPIERI 
Assistant Attorney General 
Office of the Attorney General 
109 State Street 
Montpelier, VT 05609 
Telephone: (802) 828-3171 
nick.persampieri@vermont.gov 
 

Attorneys for Petitioner State of Vermont 

FOR THE STATE OF RHODE ISLAND 
 

PETER F. NERONHA 
Attorney General of Rhode Island 
 

/s/ Gregory S. Schultz 
GREGORY S. SCHULTZ 
Special Assistant Attorney General 
Office of Attorney General 
150 South Main Street 
Providence, RI 02903 
Telephone: (401) 274-4400 
gschultz@riag.ri.gov 
 

Attorneys for Petitioner State of Rhode Island 
 
 
 
 
 
 
FOR THE COMMONWEALTH OF VIRGINIA 
 

MARK R. HERRING 
Attorney General 
PAUL KUGELMAN, JR. 
Senior Assistant Attorney General 
Chief, Environmental Section  
 

/s/ Caitlin C. G. O’Dwyer  
CAITLIN C. G. O’DWYER  
Assistant Attorney General  
Office of the Attorney General 
Commonwealth of Virginia  
202 North 9th Street  
Richmond, VA 23219  
Telephone: (804) 786-1780 
godwyer@oag.state.va.us  
 

Attorneys for Petitioner Commonwealth of Vir-
ginia 
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FOR THE STATE OF WISCONSIN 
 
JOSHUA L. KAUL 
Attorney General of Wisconsin 
 
/s/ Gabe Johnson-Karp 
JENNIFER L. VANDERMEUSE 
GABE JOHNSON-KARP 
Assistant Attorneys General 
Wisconsin Department of Justice 
Post Office Box 7857 
Madison, WI 53702-7857 
Telephone: (608) 266-7741 (JLV) 
                   (608) 267-8904 (GJK)  
Fax: (608) 267-2223 
vandermeusejl@doj.state.wi.us 
johnsonkarpg@doj.state.wi.us 
 
Attorneys for Petitioner State of Wisconsin 

FOR THE STATE OF WASHINGTON 
 
ROBERT W. FERGUSON 
Attorney General 
 
/s/ Emily C. Nelson 
EMILY C. NELSON 
Assistant Attorney General 
Office of the Attorney General 
P.O. Box 40117 
Olympia, WA 98504 
Telephone: (360) 586-4607 
emily.nelson@atg.wa.gov 
 
Attorneys for Petitioner State of Washington 
 
 
 
 
 
 
 
 

USCA Case #20-1145      Document #1863492            Filed: 09/25/2020      Page 19 of 24



19 

FOR THE CITY OF LOS ANGELES 
 

MICHAEL N. FEUER 
Los Angeles City Attorney 
 

/s/ Michael J. Bostrom 
MICHAEL J. BOSTROM 
Assistant City Attorney 
200 N. Spring Street, 14th Floor 
Los Angeles, CA 90012 
Telephone: (213) 978-1867 
Fax: (213) 978-2286 
Michael.Bostrom@lacity.org 
 

Attorneys for Petitioner City of Los Angeles 
 
 
 
 
 
 
FOR THE CITY AND COUNTY OF SAN 

FRANCISCO  
 

DENNIS J. HERRERA 
City Attorney  
 

/s/ Robb W. Kapla 
ROBB W. KAPLA  
Deputy City Attorney 
City Hall, Room 234 
1 Dr. Carlton B. Goodlett Place 
San Francisco, California 94102-4602 
Telephone:  (415) 554-4746 
Fax: (415) 554-4715 
Robb.Kapla@sfcityatty.org 
 

Attorneys for Petitioner City and County of 
San Francisco 

FOR THE CITY OF NEW YORK 
 

JAMES E. JOHNSON 
New York City Corporation Counsel 
 

/s/ Christopher G. King 
CHRISTOPHER G. KING 
ROBERT L. MARTIN 
Senior Counsel 
SHIVA PRAKASH 
Assistant Corporation Counsel 
New York City Law Department 
100 Church Street 
New York, New York 
Telephone: (212) 356-2074 
Fax: (212) 356-2084 
cking@law.nyc.gov 
 

Attorneys for Petitioner City of New York 
 
 
FOR THE CITY AND COUNTY OF DENVER 
 

KRISTIN M. BRONSON 
City Attorney 
 

/s/ Edward J. Gorman 
EDWARD J. GORMAN 
LINDSAY S. CARDER 
Assistant City Attorneys 
Denver City Attorney’s Office 
201 W. Colfax Avenue, Dept. 1207 
Denver, Colorado 80202 
Telephone: (720) 913-3275 
Edward.Gorman@denvergov.org 
 

Attorneys for Petitioner City and County of 
Denver 
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FOR THE ENVIRONMENTAL/CONSUMER PETITIONERS 

MAYA GOLDEN-KRASNER 
KATHERINE HOFF 
Center For Biological Diversity 
660 South Figueroa Street, Suite 1000 
Los Angeles, CA 90017 
(213) 785-5402 
mgoldenkrasner@biologicaldiversity.org 
 
Counsel for Center for Biological Diversity 
 
SHANA LAZEROW 
Communities For A Better Environment 
6325 Pacific Boulevard, Suite 300 
Huntington Park, CA 90255 
(323) 826-9771 
slazerow@cbecal.org 
 
Counsel for Communities for A Better 
Environment 
 
MICHAEL LANDIS 
The Center For Public Interest Research 
1543 Wazee Street, Suite 400 
Denver, CO 80202 
(303) 573-5995 ext. 389 
mlandis@publicinterestnetwork.org 
  
Counsel for Environment America 
 

ARIEL SOLASKI 
JON A. MUELLER 
Chesapeake Bay Foundation, Inc. 
6 Herndon Avenue 
Annapolis, MD 21403 
(443) 482-2171 
asolaski@cbf.org 
 
Counsel for Chesapeake Bay Foundation, Inc. 
 
EMILY K. GREEN 
Conservation Law Foundation 
53 Exchange Street, Suite 200 
Portland, ME 04101 
(207) 210-6439 
egreen@clf.org 
 
Counsel for Conservation Law Foundation 
 
ROBERT MICHAELS 
ANN JAWORSKI 
Environmental Law & Policy Center 
35 East Wacker Drive, Suite 1600 
Chicago, IL 60601 
(312) 795-3713 
rmichaels@elpc.org 
 
Counsel for Environmental Law & Policy 
Center 
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IAN FEIN 
Natural Resources Defense Council 
111 Sutter Street, 21st Floor 
San Francisco, CA 94104 
(415) 875-6100 
ifein@nrdc.org 
 
DAVID D. DONIGER 
Natural Resources Defense Council 
1152 15th Street NW, Suite 300 
Washington, DC 20005 
(202) 289-6868 
ddoniger@nrdc.org 
 
Counsel for Natural Resources Defense 
Council, Inc. 
  
TRAVIS ANNATOYN 
Democracy Forward Foundation 
1333 H Street NW 
Washington, DC 20005 
(202) 601-2483 
tannatoyn@democracyforward.org 
 
Counsel for Union of Concerned Scientists 
 
 

SCOTT L. NELSON 
Public Citizen Litigation Group 
1600 20th Street NW 
Washington, DC 20009 
(202) 588-1000 
snelson@citizen.org 
 
Counsel for Public Citizen, Inc. and 
Consumer Federation of America 
 
JOANNE SPALDING 
ANDREA ISSOD 
Sierra Club 
2101 Webster Street, Suite 1300 
Oakland, CA 94612 
(415) 977-5725 
joanne.spalding@sierraclub.org 
 
PAUL CORT 
REGINA HSU 
Earthjustice 
50 California Street, Suite 500 
San Francisco, CA 94111 
(415) 217-2077 
pcort@earthjustice.org 
 
VERA PARDEE 
726 Euclid Avenue 
Berkeley, CA 94708 
(858) 717-1448 
pardeelaw@gmail.com 
 
Counsel for Sierra Club  
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CERTIFICATE OF COMPLIANCE 

 The foregoing reply was prepared in 14-point Garamond font using Microsoft 

Word 365 (July 2020 ed.), and it complies with the typeface and typestyle requirements 

of Federal Rule of Appellate Procedure 27(d)(1)(E). The reply contains 2,575 words 

and complies with the type-volume limitation of Federal Rule of Appellate Procedure 

27(d)(2)(A). 

       /s/ Matthew Littleton  
       Matthew Littleton  
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CERTIFICATE OF SERVICE 

 On September 25, 2020, I served a copy of the foregoing reply using this Court’s 

CM/ECF system. All parties are represented by registered CM/ECF users that will be 

served by the CM/ECF system. 

       /s/ Matthew Littleton  
       Matthew Littleton 
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