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Petitioners have moved that this Court order EPA to complete its administrative
record with public comments and supporting documents submitted in accordance with
the procedures that the agency established for the administrative proceeding at issue.
EPA bound itself to consider these materials to the extent practicable before taking
final action and, when it took final action, EPA did not find that consideration of any
of the materials had been impracticable.

EPA argues that the materials do not belong in the administrative record for three
reasons. First, EPA claims the power to exclude these materials from the administrative
record by ignoring them notwithstanding its obligation to consider them. Second, EPA
contends that it was not bound by its own express adoption of procedures requiring it
to consider these materials to the extent practicable. Third, EPA attempts to justify a
blanket, post hoc determination that it was impracticable to consider any public
comments or supporting documents it received during the 11 months prior to final
action. The Court should reject EPA’s arguments and order the agency to complete its
administrative record before the parties begin briefing the merits of this complex case.

1. EPA cannot exclude from the administrative record materials that the
agency bound itself to consider but that were not actually considered.

Congtess has defined the administrative record for judicial review to include “the
pleadings, evidence, and proceedings before the agency.” 28 U.S.C. § 2112(b); see also
Fed. R. App. P. 16(2)(3). “If a court is to review an agency’s action fairly, it should have

before it neither more nor less information than did the agency when it made its
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decision.” Walter O. Boswell Menz’l Hosp. v. Heckler, 749 F.2d 788, 792 (D.C. Cir. 1984).
Public comments and supporting documents that were “submitted in accordance with
agency procedures during the [administrative] process,” Cape Cod Hosp. v. Sebelius, 630
F.3d 203, 210-11 (D.C. Cir. 2011), were “before the agency” at the time of its decision
and must be included in the record.

EPA asserts (Opp. at 2) that ““before the agency’ means material that the agency
actually considered.” Put another way, EPA claims that a court reviewing an agency’s
action cannot consider material that the agency was obliged to consider but still failed
to consider. That argument is specious. It would nullify the canonical proposition that
an agency acts arbitrarily and capriciously if it “d[oes] not consider material in the
record” important to its decision. Marshall Cnty. Health Care Auth. v. Shalala, 988 F.2d
1221, 1226 (D.C. Cir. 1993) (citing Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins.
Co., 463 U.S. 29, 52 (1983)); see also W. Coal Traffic League v. United States, 677 F.2d 915,
927 (D.C. Cir. 1982) (“[A]n agency decision may not be reasoned if the agency ignores
vital comments regarding relevant factors.”). Materials that were presented to the agency
in accordance with the procedural ground rules established by the agency are part of
the administrative record, whether or not the agency actually considered those
materials.

EPA’s authorities are inapposite. In Theodore Roosevelt Conservation Partnership v.
Salazar, this Court refused to consider materials that “were available to commenters”

but that “they had never sought to introduce” during the agency proceeding. 616 F.3d
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497, 515 (D.C. Cir. 2010). In Bar MK Ranches v. Yuetter, the Tenth Circuit held that
plaintiffs had not met their burden to show that the certified record “includ[ed] some
documents not considered by the agency and fail[ed] to include other documents that
were considered by the agency.” 994 F.2d 735, 739 (10th Cir. 1993). The court in Bar
MK Ranches thus never considered whether an agency may exclude materials propetly
presented to it merely because the agency declined to consider the materials. Nor was
that question presented in either of the two district court cases cited by EPA. See Stand
Up for Californial v. U.S. Dep’t of Interior, 315 F. Supp. 3d 289, 295 (D.D.C. 2018) (holding
that material “unavailable to [the agency] at the time of its decision” was not “before
the agency”); Pac. Shores Subdivision Cal. Water Dist. v. U.S. Army Corps of Eng’rs, 448 F.
Supp. 2d 1, 7 (D.D.C. 20006) (declining to supplement the record absent “evidence that
the [agency] decisionmaker(s) were actually aware of the ... documents” at issue).
EPA also relies (Opp. at 3) on Linemaster Switch Corp. v. EPA, 938 F.2d 1299 (D.C.
Cir. 1991), but that case actually supports movants’ position. There, this Court declined
to consider data the petitioner had “failed to submit ... to the proper division of [the
agency| or even to flag ... as relevant to” the administrative proceeding. 938 F.2d at
1305. Although some of the data became available only after the formal closing date
for public comments, this Court admonished the petitioner for not submitting the new
data to EPA anyway because the agency had committed to “consider late-filed
comments ‘to the extent practicable.” I4. at 1306. This Court’s opinion strongly implies

that it would have been improper for EPA to renege on its obligation to consider
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materials that commenters submitted through the proper channel after the comment
closing date.

2. EPA bound itself in this proceeding to consider every public comment
that was received in time to be practicably considered by the agency.

The procedures governing public participation for the EPA actions under review
were prescribed by statute and by the ground rules that EPA and NHTSA established
at the outset of this joint proceeding. Congress mandated that EPA afford the public
sufficient time “to meaningfully review” its proposed actions “and provide informed
comment.” Nat'/ Lifeline Ass'n v. FCC, 921 F.3d 1102, 1117 (D.C. Cir. 2019); see 5 U.S.C.
§553(c) (requiring federal agencies to “consider|]” “written data, views, or arguments”
“presented” by “interested persons” before finalizing rulemaking); 7d. §555(e); 42
U.S.C. {7543(b)(1) (requiring “notice and opportunity for public hearing” for actions
under Section 209(b) of the Clean Air Act). Beyond that, however, EPA had the
discretion to specify when public comments needed to be submitted to assure their
consideration.

EPA exercised that discretion by binding itself not only to consider all comments
submitted by October 26, 2018, but also to consider any comments submitted after that
date to the extent practicable. EPA and NHTSA made the latter commitment the subject
of a special section in the Federal Register notice that announced their proposed actions.
See Proposed Action, 83 Fed. Reg. 42,986, 43,471 (Aug. 24, 2018). EPA’s assurance that

it would consider all public comments to the extent practicable comported with its “past
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... practice” in Clean Air Act preemption-waiver proceedings. California State Motor
Vebicle Pollution Control Standards; Notice of Decision Granting a Waiver of Clean Air Act
Preemption for California’s 2009 and Subsequent Model Year Greenhouse Gas Emission Standards
for New Motor Vebhicles, 74 Fed. Reg. 32,744, 32,747, 32,781-82 (July 8, 2009); see also
EPA, Notice of Filing Certified Index to the Administrative Record, ECF 1212736,
Chamber of Commerce v. EPA, D.C. Cir. No. 09-1237 (Oct. 26, 2009) (certifying a record
for a Clean Air Act preemption-waiver proceeding that included comments submitted
after the formal comment period).

Agencies must comply with procedural obligations that are “intended primarily
to confer important procedural benefits upon individuals in the face of otherwise
unfettered discretion.” Laopez v. FAA, 318 F.3d 242, 247 (D.C. Cir. 2003) (quotation
omitted); accord Morton v. Ruiz, 415 U.S. 199, 235 (1974) (“Where the rights of individuals
are affected, it is incumbent upon agencies to follow their own procedures.”). EPA’s
announcement that it would consider all comments submitted after the formal closing
date to the extent practicable conferred just such a procedural benefit on commenters.

EPA asserts (Opp. at 4) that it could flout this procedural obligation because the
agency made it “in this case” rather than in a rule of general applicability. But EPA offers
no support for that distinction. Although agency procedures may be easier to change if
they have not been incorporated into formal regulations, no agency has license to zgrore
the ground rules it establishes for a proceeding or violate them without explanation—

regardless of whether those ground rules are set forth in a formal regulation. See Morton,
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415 U.S. at 234-35. Here, EPA never made any change to the procedures established
at the outset of this administrative proceeding. Instead, the agency simply ignored those
procedures. Just as EPA could not have reneged on its duty “in this case” to consider
comments submitted by October 26, 2018, the agency could not renege on its duty to
consider all comments submitted after that date to the extent practicable.

Because EPA bound itself to consider public comments submitted after October
26, 2018, to the extent practicable, and then made no finding that any such comments
had been received too late to practicably consider, all those comments and supporting
documents were propetrly “part[] of the proceedings before the agency,” Fed. R. App.
P. 16(a)(3), and belong in EPA’s administrative record.

3. EPA’s post hoc assertion of impracticability is unavailing.

Crucially, when it took final action, EPA did not find that consideration of any
public comments and supporting documents submitted after October 26, 2018, had
been impracticable. Now, in this Court, EPA asserts for the first time (Opp. at 5) that
it “was not practicable” to consider those materials. Counsel’s post hoc assertion cannot
justify the exclusion of all these materials from EPA’s administrative record.

EPA argues (Opp. at 8) that its “certification of the record” for judicial review is
“the only necessary statement” of impracticability. But the act of certifying the record
for this Court cannot serve as the justification for excluding materials from that record
that were properly before the agency at the time of its decision. Cf. Camp v. Pitts, 411

U.S. 138, 142 (1973) (“|T]he focal point for judicial review should be the administrative
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record already in existence, not some new record made initially in the reviewing court.”
(emphasis added)). Regardless, EPA did not make a finding of impracticability even
when it certified the record, see ECF 1830413, and EPA cannot rest on an unexplained,
blanket assertion of impracticability to constrict the record for judicial review.

Nor can EPA exclude material from the administrative record “on the basis of a
post hoc explanation by agency counsel.” Owner-Operator Indep. Drivers Ass’n v. FMCSA,
494 F.3d 188, 204 n.4 (D.C. Cir. 2007). “[I]n dealing with a determination or judgment
which an administrative agency alone is authorized to make, [the court] must judge the
propriety of such action solely by the grounds invoked by the agency.” SEC v. Chenery
Corp., 332 U.S. 194, 196 (1947). That “fundamental rule of administrative law,” 7.,
applies not only to EPA’s ultimate decision but also to the subsidiary determinations
that inform its decision. One such determination is whether a public comment was
“received too late for [the agency] to practicably consider.” Proposed Action, 83 Fed.
Reg. at 43,471. EPA did not make, much less explain, any impracticability determination
at the time of decision, and it cannot invent one now in the throes of litigation.

In any event, counsel’s impracticability arguments are unpersuasive. Although
“over seven thousand” distinct comments were submitted on EPA’s and NHTSA’s
omnibus proposal by October 26, 2018, Opp. at 5, the agencies did not see fit to address
“the vast majority of” those comments before taking the actions under review, Final
Action, 84 Fed. Reg. 51,310 (Sept. 27, 2019). More fundamentally, EPA fails to explain

how, in the absence of any external deadline for these final actions, the overall volume
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of comments received could have made it impracticable for the agency to consider any
of the relatively small number of additional comments that had been submitted after
October 26, 2018.

Further, EPA has admitted that its decision “to move forward” with finalizing the
actions under review was prompted, in part, by a step taken by California on July 25,
2019, almost nine months after the comment closing date. Final Action, 84 Fed. Reg.
at 51,310-11. Contra Opp. at 7 (asserting, without support, that “EPA would have been
well into finalizing” these actions by July 23, 2019). EPA fails to establish that it was
impracticable to consider public comments received before (in some cases, long before)
the agency had even decided to finalize these actions. In particular, EPA does not try to
explain how it was practicable to consider, cite, and rely on parts of a major government
report published in November 2018 and yet impracticable to consider the December
2018 comments explaining that other parts of the same report undercut EPA’s rationale
for its actions. See Mot. at 10. Nor does EPA show that it was impracticable to consider
a May 2019 comment by the California Air Resources Board—the regulatory body
whose authority EPA had targeted—casting doubt on a fundamental premise of EPA’s
proposal. See 7d. at 10-11; see also zd. at 11 (citing other public comments from the spring

of 2019 addressing the extraordinary risks to the State of California from climate change).
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Instead, EPA catalogues (Opp. at 6—7) other comments submitted in the summer
of 2019, closer to the date of final action.” The agency made no finding that it was
impracticable to consider those comments either. But even had EPA done so, that
would not explain why the agency categorically refused to consider azy comments
submitted after October 26, 2018. The exclusion of 4/ those comments underscores
that EPA’s current arguments are post hoc rationalizations for a blanket decision to
ignore “late” comments—a decision that EPA evidently reached on some entirely
different, and entirely unexplained, basis.

* * *

For the foregoing reasons, and the reasons stated in the motion to complete the
administrative record, this Court should order EPA to complete the record with public
comments and supporting documents submitted from October 27, 2018, to September
19, 2019. Resolution of this motion will provide certainty about the scope of the
administrative record for judicial review and maximize the efficiency of merits briefing

in this already complex case.

" EPA does not dispute (Opp. at 7) that its unlawful delay in responding to a September
2018 FOIA request was the cause of any “untimel[iness]” in a comment submitted by
12 States on July 23, 2019, addressing EPA’s response to that request. See Mot. at 9 n.5.
It is improper for EPA to withhold relevant information from the public until after the
close of the formal comment period and then omit comments on that information from
the administrative record on the ground that EPA could not practicably consider them.
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For Petitioners in Cases No. 19-1230, 19-1243:
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Counsel for Chesapeake Bay Foundation, Inc.
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CERTIFICATE OF COMPLIANCE
I hereby certify that the foregoing Reply in Support of Motion to Complete
Administrative Record is printed in a proportionally spaced font of 14 points and
that, according to the word-count program in Microsoft Word, it contains 2,426

words.

/s/ Julia K. Forgie
JuLIA K. FORGIE
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CERTIFICATE OF SERVICE
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in Support of Motion to Complete Administrative Record to be filed with the
Cletk of the Court using the Court’s CM/ECF system, and that, therefore, service was

accomplished upon counsel of record by the Court’s system.

/s/ Julia K. Forgie
JuLIA K. FORGIE






