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NOTICE OF MOTION AND MOTION

TO ALL PARTIES AND THEIR COUNSEL OF RECORD :

PLEASE TAKE NOTICE that on February 24, 2020 at 01:30 p.m. or as ssdhe
matter may be heard before the Honorable WilliansBubb, in Courtroom 5 of the U.S. Distri
Court for the Eastern District of California, 50&treet, Sacramento, California 95814, propo
amici curiaeFormer U.S. Diplomats and Government Official®(itified in the Appendix to the
accompanying proposemici curiaebrief as Susan Biniaz, Antony Blinken, Carol MoBmer,
William J. Burns, Stuart Eizenstat, Avril D. Haindshn F. Kerry, Gina McCarthy, Jonathan
Pershing, John Podesta, Susan E. Rice, Wendy Rn&hend Todd D. Stern), by and throug}
undersigned counsel, will and hereby do respegtfabive for leave to file the accompanying
amici curiaebrief in support of the State Defendah@pposition to Plaintiffs Summary
Judgment Motion and their Cross-Motion for Summaugigment (Dkt. Nos. 49, 50, 50-1),
pursuant to this Court’s Scheduling Order of Febyi& 2020. (Dkt. No. 43). All parties have
consented to this motion and a Joint StipulatioBhiorten Time for Hearing of Motions of
Proposed Amici for Leave to File Briefs for the Redry 24 hearing date has been filed. (Dkt,

No. 63). A copy of the proposed briefarhici curiaeis attached as Exhibit A to this motion.

MEMORANDUM OF POINTS AND AUTHORITIES

l. STANDARD FOR MOTION FOR LEAVE TO FILE BRIEF OF AMICI CURIAE

District courts enjoy broad discretion to perminfmarties to participate in an action as
amici curiaeand, generally, courts have exercised “greatdiligt in permitting the filing of
amicusbriefs. Woodfin Suite Hotels, LLC v. City of EmeryyilNo. C06-1254 SBA, 2007 WL
81911, at *3 (N.D. Cal. Jan. 9, 2007). Accordinghis Court has granted motions for leave t(

file amicus curiadriefs, especially when the unique interests adpective oamici are

appropriate for consideration and may substantadbist the Court’s decision-making process.

! The State Defendants are the State of CalifofB@vin C. Newsom, in his official capacity as

Governor of the State of California; the CaliforAim Resources Board; Mary D. Nichols, in he

official capacity as Chair of the California Air Raurces Board; and Jared Blumenfeld, in his
official capacity as Secretary for Environmentadtection.

NOTICE OF MOTION AND CONSENT MOTION
FOR LEAVE TO FILE ANAMICI CURIAEBRIEF -1-
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1 | AsJudge O’Neill observed, “[P]larticipation of amgccuriae may be appropriate where legal

2 | issues in a case have potential ramifications beybe parties directly involved.Rocky

3 | Mountain Farmers Union v. Goldstendo. CV-F-09-2234 LJO DLB, 2010 WL 1949146, at *?

4 | (E.D. Cal. May 11, 2010)Amicifulfill the “classic” role ofamicus curiadyy “assisting in a case

5 | of general public interest, supplementing the &#agisn a case of general public interest,

6 | supplementing the efforts of counsel, and drawiregdourt’s attention to law that might

7 | otherwise escape consideratiofzlinbus Sys., Inc. v. Cal. Pub. Utils. Comn881 F.2d 1120,

8 | 1125 (9th Cir. 1986) (citiniyliller-Wohl Co. v. Comm’r of Labor Indyss94 F.2d 203, 204 (9th

9 | Cir. 1982)). In this case, this Court has indidate willingness to entertammicusbriefs in
10 | connection with the parties’ cross-motions for staryjudgment.SeeOrder Re: Cross-Motions
11 | for Summary Judgment Scheduling Order, Dkt. No(ot8ering that “amici, if any, shall submit
12 | briefs” by February 18, 2020).
13 | 1. THE EXPERIENCE AND EXPERTISE OF AMICI CURIAE WILL ASSIST THE

COURT IN ITS CONSIDERATION OF THE PARTIES’ CROSS-MO TIONS FOR
14 SUMMARY JUDGMENT
15 Proposedmici are former United States diplomats and governrofigials. They have
16 | served under presidents from both major politicatips to shape U.S. foreign and climate poljcy
17 | over many decades, including by negotiating treati® international climate agreements.
18 | Proposedmicibelieve in, and have long worked for, federal pamgs, policies, negotiations,
19 | and prerogatives to address the dangers of clioieege. The Appendix to the proposed brigf
20 | of amici curiae which is attached hereto as Exhibit A, lists ttlggialifications.
21 The former United States diplomats and governméitials can offer a unique
22 | perspective on the issues presented here, thessistiag the Court in resolving them. Based pn
23 | their decades of real-world experience as feddfigias and negotiatorgmici explain why
24 | Plaintiff cannot sustain its unsubstantiated claiinad Defendant State of California’s “linkage
25 | memorandum” and regulations authorizing a cap-aadetprogram linked with Quebec’s
26 | program would interfere with foreign affairs, fagricommerce, United States diplomacy or
27 | negotiations, or federal constitutional prerogatjygarticularly the Compact and Treaty Clauses
28 | of the United States Constitution. If granted/&#o file, the former United States diplomats and
(SN | NOTCEQENOTION A0 CONSENTMOTON
Case No. 2:19-cv-2142-WBS-EFB
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government officials can lend their unique perspeatith regards to the impact, if any, of

subnational environmental programs on the negotiagnd operation of international climate

agreements.

For these reasons, the former United States digloara government officials

respectfully request that this Court grant theinpposed motion for leave to file their attached

amici curiaebrief.

Dated Februaryl8, 202(

NOTICE OF MOTION AND CONSENT MOTION
FOR LEAVE TO FILE ANAMICI CURIAEBRIEF
Case No. 2:19-cv-2142-WBS-EFB

Respectfully submitte

/s/ A. Marisa Chun

A. Marisa Chun

CROWELL & MORING LLP

3 Embarcadero Center, 26th Floor
San Francisco, CA 94111
Telephone:  415.986.2800
MChun@crowell.com

Harold Hongju Kol

YALE LAW SCHOOL

PETER GRUBER RULE OF LAW CLINIC
P.O. Box 208215

New Haven, CT 06520

Telephone: 203.432.4932
harold.koh@ylsclinics.org

Attorneys forAmici Curiae
Former U.S. Diplomats and Government Officials
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CERTIFICATE OF SERVICE
| hereby certify that | caused the foregoing docainte be electronically transmitted to
the Clerk’s Office using the U.S. District Court the Eastern District of California’s CM/ECF
System for filing. Notice of this filing will beesved by e-mail to all parties by operation of th

Court’s electronic filing system or by mail as icdied on the Notice of Electronic Filing.

Dated February 18, 20z

/s/ A. Marisa Chun
A. Marisa Chun

SFACTIVE-905512353.9

NOTICE OF MOTION AND CONSENT MOTION
FOR LEAVE TO FILE ANAMICI CURIAEBRIEF -4-
Case No. 2:19-cv-2142-WBS-EFB
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A. Marisa Chun SBN 160351)
CROWELL & MORING LLP

3 Embarcadero Center, 26th Floor
San Francisco, CA 94111
Telephone:  415.986.2800
MChun@crowell.com

Harold Hongju Koh jgro hac vicepending)
YALE LAW SCHOOL

PETER GRUBER RULE OF LAW CLINIC
P.O. Box 208215

New Haven, CT 06520

Telephone:  203.432.4932
harold.koh@ylsclinics.org

Attorneys for Amici Curiae
Former U.S. Diplomats and Government Officials

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

SACRAMENTO DIVISION

THE UNITED STATES OF AMERICA, Case No. 2:19-cv-02142-WBS-EFB

Plaintiff,
BRIEF OF AMICI CURIAE FORMER U.S.

V. DIPLOMATS AND GOVERNMENT
OFFICIALS IN SUPPORT OF (1) STATE
THE STATE OF CALIFORNIA; GAVIN | DEFENDANTS’ OPPOSITION TO

C. NEWSOM, in his official capacity as | PLAINTIFF'S MOTION FOR SUMMARY
Governor of the State of California; THE| JUDGMENT AND (2) STATE DEFENDANTS’
CALIFORNIA AIR RESOURCES CROSS-MOTION FOR SUMMARY

BOARD; MARY D. NICHOLS, in her JUDGMENT

official capacity as Chair of the California

Air Resources Board and as Vice Chair andudge: Hon. William B. Shubb
board member of the Western Climate Date: March 9, 2020
Initiative, Inc.; JARED BLUMENFELD, in Time: 01:30 p.m.

his official capacity as Secretary for Crtrm.: 5, 14 Floor

Environmental Protection and as a board
member of the Western Climate Initiative,
Inc.; KIP LIPPER, in his official capacity
as a board member of the Western Climate
Initiative, Inc., and RICHARD BLOOM, in
his official capacity as a board member gf
the Western Climate Initiative, Inc.,

Defendants.

BRIEF OFAMICI CURIAEFORMER U.S.
DIPLOMATS AND GOVERNMENT OFFICIALS

Case No. 2:19-cv-2142-WBS-EFB
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l. INTEREST OF AMICI CURIAE*

Amici curiaeSusan Biniaz, Antony Blinken, Carol M. Browner,INdm J. Burns, Stuart
Eizenstat, Avril D. Haines, John F. Kerry, Gina Mety, Jonathan Pershing, John Podesta,
Susan E. Rice, Wendy R. Sherman, and Todd D. &terformer United States diplomats or
government officials (collectivelyamici’). They have worked under presidents from bothoma
political parties to shape U.S. foreign and climaécy over many decades, including by
negotiating treaties and international climate egrents. Amici believe in, and have long
worked for, federal programs, policies, negotiaticand prerogatives to address the dangers
climate change. Their extensive experience agd¢d#ficials leads them to reject Plaintiff's
unsubstantiated claims that Californfa’egulations authorizing a cap-and-trade prograketi
with Quebec’s would interfere with foreign affaifsreign commerce, federal constitutional
prerogatives, or U.S. diplomacy or negotiations.

Il. SUMMARY OF ARGUMENT

In 2006, California’s legislature enacted and tiBwvernor Arnold Schwarzenegger

signed the Global Warming Solutions Act of 2006 (&AY. That state law authorized defendant

the California Air Resources Board (CARB) to progatk a set of local solutions to address
global warming, including a California cap-and-&gatogram on all “covered sources” that tog

effect in 2013 Pursuant to CARB “linkage regulations,” startingRi014, CARB began

* Pursuant to Federal Rule of Appellate Proced@@y4)(E), counsel foAmici certify that no
party’s counsel authored this brief in whole opart, and no party, party’s counsel, or other
person contributed money intended to fund the pe¢jma or submission of this brief.

! Amici's qualifications are listed in the Appendix.
2 The State Defendants are the State of Califof®@vin C. Newsom, in his official capacity as

Governor of the State of California; the CaliforAim Resources Board; Mary D. Nichols, in he

official capacity as Chair of the California Air Raurces Board; and Jared Blumenfeld, in his
official capacity as Secretary for Environmentadtection

% State cap-and-trade programs seek to control nahbissions by setting an upper emissions
limit that “caps” the amount of carbon emissiorgulated sources may produce, in the
aggregate, and allows regulated entities to “trdde{jreater capacity to emit, by buying unuse
emissions allowances from other such entitieshhae not used their full allowance, as permi
by the state regulatory capee generallyJ.S. Envtl. Prot. Agencylools of the Trade: A Guide
to Designing and Operating a Cap and Trade ProgfamPollution Control(2003),
https://www.epa.gov/sites/production/files/2016di8/uments/tools.pdf.

BRIEF OFAMICI CURIAEFORMER U.S.
DIPLOMATS AND GOVERNMENT OFFICIALS -1-
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accepting emissions allowances from the Canadiavine of Quebec as essentially equivale
to those issued by California itsél€alifornia and Quebec memorialized their committrien
continued cooperation in a non-binding memorandtinkage memorandumy.

California’s regulations serve traditional localnket-regulation goals. When CARB
promulgated the regulations, it observed that fh@pding the number of sources that are able
trade allowances will reduce the overall cost dfieaing the desired level of emission
reductions.® Allowing linkage permits California businessesaddwer cost, to achieve the
emissions cuts required by both the GWSA and tpeacal-trade program. By decreasing the
overall costs of its cap-and-trade program, linkpganotes growth of local commerce and
fosters compliance with a lawful and beneficiatstagulatory program. Finally, linkage redud
the market power of large buyers and sellers, ptévg distortions that lead businesses to ma
inefficient investment decisioris.

The United States claims that the linkage regutatend memorandum interfere with
U.S. foreign policy on greenhouse gas regulatipacsically: (1) the Administration’s
announced withdrawal from the Paris Climate Agre®m@) its obligations under the United
Nations Framework Convention on Climate Change (ORE), and (3) the future negotiation
a more “competitive” climate agreement.

Based on their decades of experience, as a métastpamici find all three harms
implausible. Inamici's experience, international climate negotiatioagsennot sought to
micromanage subnational environmental policy is tisy. Nor, iramicis experience, have

international climate negotiations ever addressadptiance with state or subnational targets,

* Cal. Code Regs. tit. 17, § 95943.

> Agreement on the Harmonization and Integratio@&p-and-Trade Programs for Reducing
Greenhouse Gas Emissions, Cal.-Quebec-Ontario, fin@ISept. 22, 2017 [hereinafter Linkag

Memorandum], https://ww3.arb.ca.gov/cc/capandtiad@ge/2017_linkage_agreement_ca-q¢

on.pdf.

® Cal. Envtl. Prot. Agency Air Res. Bd., Amendmetatalifornia’s Cap-and-Trade Program:
Final Statement of Reasons 27, 67, 95 (May 10, PpiESeinafter CARB Statement of Reason
https://ww3.arb.ca.gov/regact/2012/capandtradeikidor.pdf.

" See generallid. at 35.

BRIEF OFAMICI CURIAEFORMER U.S.
DIPLOMATS AND GOVERNMENT OFFICIALS -2-
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and most likely never will. The State’s linkageipgladdresses a narrow local issue: how sou
of greenhouse gas emissions can comply with Caldastate law. For many of tlanici, our
time as climate negotiators overlapped with Catifa's linkage policy, which in no way
interfered with our efforts to conduct U.S. forejgalicy. Nor did it interfere with our discussiol
under the UNFCCC or the negotiation of the Parise@gent, under which each nation may s
non-binding target for emissions reductions. Todbetrary, in our experience as climate
negotiators, state and local efforts to reduce gonsenhancedur effectiveness by increasing
the credibility of the United States as a negoat@partner genuinely determined to address
climate change. So the regulations and memorandoutiwot interfere with—and indeed mig
further—such talks if the federal government wereeistart international negotiations.

For these reasonamici believe that, on these cross-motions for summatgment,
Plaintiff's inability to prove state interferencetlvthe supremacy of the United States’ federa
interests must prove fatal to all of its legal thes. Given that these state practices do not
interfere with any federal foreign affairs activigalifornia’s regulations and memorandum
cannot constitute either a forbidden state Compadteaty. The lack of any actual conflict
between state and federal policy also precludeetheral government’s additional claims that
California’s lawful actions are preempted by theefgn affairs doctrine and the dormant Forei

Commerce Clause.

Il ARGUMENT

A. California’s Linkage Regulations and Memorandum DoNot Interfere with
United States’ Climate Change Policy or Practices.

1. California’s Linkage Regulations and Memorandum DoNot Interfere
with Withdrawal from the Paris Agreement.

First, California’s linkage regulations and memaham are irrelevant to the withdrawal
of the United States from the Paris Agreement.f@alia’s linkage regulations and memorand
cannot prevent the United States from withdrawnognfthat Agreement, which provides that

parties may withdraw “by giving written notificatido the [Secretary-General of the United

BRIEF OFAMICI CURIAEFORMER U.S.
DIPLOMATS AND GOVERNMENT OFFICIALS -3-
Case No. 2:19-cv-2142-WBS-EFB
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Nations].” The Administration transmitted such notice on Naber 4, 2019. Under the terms
the Agreement, withdrawal takes effect “one yeantithe date of receipf. Thus by its own
terms, the withdrawal instrument is intended teetakect without further executive action on
November 4, 2028 The United States offers no explanation as to Basifornia’s lawful
linkage regulations and memorandum could intenfatie a chain of events that has already be

set into motion, notwithstanding the operationhef state cap-and-trade program.

2. California’s Linkage Regulations and Memorandum DoNot Interfere
with U.S. Participation in the UNFCCC.

Second, California’s linkage practices do not dftee federal government’s ability to
negotiate international agreements under the UNECTEthe extent that the linkage regulatic
and memorandum cut emissions in California, Piakkims that California’s program leaves
the United States with less “leverage” to tradeciats abroad® But this ignores the reality that
the Administration has taken no steps to renegotle Paris Agreement or to negotiate a
successor agreement. The real obstacle to a monmgpé&titive” international agreement is not
linkage, but Plaintiff's apparent lack of inter@stclimate negotiations.

More fundamentally, even assuming there werenat@nal discussions to disrupt,
Plaintiff's “leverage” theory does not reflect howr-amici's direct experience—international
climate negotiations actually work. The United 8sahas not been in the business of negotiat
reciprocal emissions targets since the 1997 Kyodtoleol, which the United States ultimately

rejected? In fact, Plaintiff's argument has it exactly backws: in our experience as climate

8 U.N. Framework Convention on Climate ChanBaris Agreemendrt. 28, U.N. Doc.
FCCC/CP/2015/10/Add.1, annex (Jan. 29, 2016) [hefear Paris Agreement].

°Id.

2 Press Statement, Michael R. Pompeo, Sec'y of Staf Dep't of State, On the U.S.
Withdrawal from the Paris Agreement (Nov. 4, 20ff@reinafter Pompeo Press Statement],
https://www.state.gov/on-the-u-s-withdrawal-frone-tparis-agreement/.

1 Pl.’s Mot. for Summ. J. (Docket No. 12) at 10 geafter Dkt. No. 12 (MSJ)] (“Diplomacy is
often a matter of leverage . . . . ‘Quite simpfithe [California] law is enforceable the Presider
has less to offer and less economic and diplon@t&rage as a consequence.”) (alteration in
original) (quotingAm. Ins. Ass’'n v. Garamendi39 U.S 396, 424 (2003)).

1235, Res. 98, 105th Cong. (as passed by Senate29ulp97).

BRIEF OFAMICI CURIAEFORMER U.S.
DIPLOMATS AND GOVERNMENT OFFICIALS -4-
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negotiators, state and local efforts to reduce gonsenhancedur effectiveness by increasing
the credibility of the United States as a negat@partner genuinely determined to address
climate change. Famici whose time as climate negotiators overlapped @#hfornia’s linkage
policy, that policy never interfered with our wankder the UNFCCC. Linking California’s
emissions to Quebec’s does not reduce federal ia¢dggtleverage; it simply expands cost-
reduction opportunities for parties regulated urtlese programs. Any impact that California’
policy might have on the United States’ “leveragathin the UNFCCC framework would be
attributable not to the linkage regulations and meandum, but to a 14-year-old state law,
California’s GWSA, and a state cap-and-trade pnogitzat could not—and have never before
been found by any court to—have the effect PldisgEks to attribute to them.

Indeed, Plaintiff's own briefing reveals that, agaaty to the UNFCCC, the United Statg
official policy is to continue cutting emissionsstabilize greenhouse gas concentratiGi@iven
that policy, it makes little sense for the fedgravernment to now suggest that California mus
the opposite. Holding states’ emission reductiorsbieyance, or making cuts more expensive
order to increase federal negotiating “leveragetldde inconsistent with the United States’
own official policy.

Finally, California’s linkage regulations and mem@odum cannot interfere with the
President’s negotiation of a more competitive agre@ under the UNFCCC for the simple
reason that “[flederal power in the relevant ameasains plenary™ In the Supreme Court’s
decision inU.S. Steel Corp. v. Multistate Tax Commissemultistate agreement’s joint body
“denounced [a] tax treaty already signed with GBadttin (though not yet ratified)” and
“pledged continued opposition to specific billsraduced in Congress>The dissent argued th

the agreement would interfere with just supreméeyiagreement made it more politically

13 Dkt. No. 12 (MSJ)supranote 11, at 10 (“By entering into the UNFCCC, tbaeral
government undertook obligations to its foreigratygartners with respect to the ‘stabilizatior
greenhouse gas concentrations in the atmosphet&). (quoting U.N. Framework Convention
on Climate Change art. 2, May 9, 1992, S. Treatg.dw. 102-38, 1771 U.N.T.S. 107).

1 U.S. Steel Corp. v. Multistate Tax Commi34 U.S. 452, 479 n.33 (1978).
51d. at 487-88 (White, J., dissenting).

BRIEF OFAMICI CURIAEFORMER U.S.
DIPLOMATS AND GOVERNMENT OFFICIALS -5-

\"2

of

Case No. 2:19-cv-2142-WBS-EFB



© 00 N o o -~ w N P

N N N N N N NN P P PR R R R R R
N~ o 00N WON P O © o N O 00NN W N Rk o

28

CROWELL
& MORING LLP

ATTORNEYS AT LAW

Case 2:19-cv-02142-WBS-EFB Document 65-1 Filed 02/18/20 Page 8 of 18

difficult for the federal government to join a ttgar pass legislatioff But the majority
disagreed, holding that the multistate agreemehndi interfere with “just supremacy” becaus
“no action authorized by the Constitution is foosed to the Federal Government acting throy
Congress or the treaty-making powét.”

Similarly, here, California’s linkage regulationstamemorandum “foreclose” nothing:
the federal government remains free to withdrawnftbe Paris Agreement, to renegotiate it, g
negotiate an entirely new agreement if it choosetotso. Until the United States finally

withdraws from the Paris Agreement, the Agreememta@vers the President to unilaterally

revise the prior Administration’s non-binding nat#dly determined contribution to any level h¢

finds appropriaté® Nothing—whether linkage or anything else—prevehesPresident from
announcing a nationally determined contributiort tlebelieves is more “fair to the United
States, its businesses, its workers, its peopléaipayers If the President wanted a more
lenient target for the United States, he could agah that goal today by mailing a letter to th
UNFCCC Secretariat. Nothing in California’s linkagggulations and memorandum would

interfere with, much less foreclose, the Presideindedom to do so.

3. California’s Linkage Regulations and Memorandum DoNot Interfere
with U.S. Negotiation of Future Climate Agreements.

Third, Plaintiff's claims that California’s prograwill disrupt future negotiation of a mo

%|d. at 491-92 (White, J., dissenting).
71d. at 479 n.33 (internal quotation omitted).

'8 Paris Agreemensupranote 8, art. 4.2 (“Each Party shall prepare, cominaie and maintain
successive nationally determined contributions ithatends to achieve.”); Ctr. for Climate &
Energy Sol., Legal Issues Related to the Pariségeat 1 (2017),
https://www.c2es.org/site/assets/uploads/2017/§aHssues-related-paris-agreement.pdf (“T
option of legally prohibiting a ‘downward’ revisiomas discussed and supported by some, bu
rejected.”).

19 Dkt. No. 12 (MSJ)supranote 11, at 2 (quoting Press Statement, Donalduin{, President,
United States (June 1, 2017), https://www.whiteleogev/briefings-statements/statement-
president-trump-paris-climate-accord/).
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“competitive” climate agreement are entirely hymital?° As already noted, there are no
ongoing climate negotiations to disrupt. The curAsministration has taken no steps to
renegotiate the Paris Agreement or to initiate fiagons on a successor agreement. Nor do
California’s linkage regulations and memorandumllenhge the federal government’s right or
ability to do either. Instead they leave the fetlgowernment free to negotiate any agreement
with any party on any dimension of climate poliBy. its terms, the Paris Agreement already
permits Administration officials to revise our esi@ns target, unilaterally and instantaneously
whatever they believe is fair.

Finally, Plaintiff's claim on this point is entingacademic® In amici's experience,
international climate negotiations have never askkd compliance with state or subnational
targets, and most likely never will. So even gaest all likelihood, the United States were to
negotiate an international agreement governingisigeof subnational compliance instruments
that directly conflicted with any state laws, nauat conflict would ever materialize. Under bot
the Supremacy Clause and California’s linkage mamdum—which fully acknowledges that
each party’s “national obligation€"will be supreme over contrary state law—that higettal

new agreement would preempt any contrary staters4

B. Because The Linkage Regulations and Memorandum DodtlInterfere with
Any Federal Prerogative, They Cannot Be An Uncongtitional Compact Or
Treaty.
The absence of genuine interference as a mattacois fatal to all of Plaintiff's theorie
as a matter of law. The State’s linkage regulatemm$ memorandum are consistent with the

Compact Clause of the Constitution because theyotiéencroach upon or interfere with the ju

2 Plaintiff claims that California’s linkage plandmplexifies and burdens the United States’
task” of negotiating a new agreement that is mooaripetitive.” First Am. Compl. (Docket No.
7), 1 3 [hereinafter Dkt. No. 7 (FAC)].

21 In Northeast Bancorp, Inc. v. Board of Governors ofiéral Reserve Systedi72 U.S. 159,
176 (1985), the Supreme Court similarly rejectethaademic” a Compact Clause claim
premised on hypothetical future conflicts, givea #vailability of preempting federal law.

2 Linkage Memorandunsupranote 5, pmbl. { 8.

2 U.S. Const. art. VI, cl. 2. (Supremacy Clausggramendj 539 U.S. at 425 (finding foreign
affairs preemption when there was an “express &glicy” and a “clear conflict”).
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supremacy of the United Staté8.tUnder the Supreme Court’s testUrS. Steel v. Multistate Ta
Commissiona Compact Clause action fails unless the statkfged interference with just
supremacy is “attributed to the Compatt.”

Amici need not define the uncertain boundary betweeiclért, Section 10 Compacts,

which are allowed with congressional consent, art&la 11 Treaties, which are reserved to the

federal government. Under principles of internatidaw, treaties are legally bindif§ Since the
linkage memorandum is not even legally binding @uoanpacta fortiori, it cannot be an Article

| “Treaty” requiring the advice and consent of Senaté”

C. Because the Linkage Regulations and Memorandum Adéss Local Concerns
That Do Not Conflict with Federal Policy, They Do Mt Interfere with the
United States’ Foreign Affairs Authority.

1. The Linkage Regulations and Memorandum Do Not Conitt with U.S.
Foreign Policy.

Plaintiff alleges that California’s actions are gmgpted because they “interfere with the
United States’ foreign policy on greenhouse gaslegipn, including but not limited to the

United States’ participation in [the] UNFCCC andhaanncement of its intention to withdraw

2 U.S. Steel434 U.S. at 471 (quotindew Hampshire v. Maind26 U.S. 363, 369 (1976)). Th
Compact Clause prohibits U.S. states from makimy %agreement or Compact with . . . a
foreign Power” absent congressional consent. UoBsC artl1, 810, cl. 3.

% U.S. Steeld34 U.S. at 475.

26 \/ienna Convention on the Law of Treaties, art.M8y 23, 1969, S. Treaty Doc. No. 92-12,
1155 U.N.T.S. 331, 339 (“Every treaty in force isding upon the parties to it and must be
performed by them in good faith."§ge alsdRestatement (Third) of Foreign Relations Law 83
cmt. a (Am. Law. Inst. 1987) (describing treatissagorm of international agreement and
defining international agreements as “legally bmgdiunder international lawseeMemo. of Ps
and As in Support of State Defs.” Cross-Motion $ammary Judgment and Opp. to PItf.’s
Summary Judgment (Dkt. No. 50-1) at 24.

2"U.S. Const. art. |, 810, cl. 1 provides that “[I§tate shall enter into any Treaty, Alliance or
Confederation” with a foreign nation. The Suprenwa@ stated, “[w]hatever distinct meanings
the Framers attributed to the [various] terms ih Ar§ 10, those meanings were soon lol.S.
Steel, 434 U.S. at 463. But Article I, section 10’s growgpof “treaties” with “alliances and
confederations,” while pairing of compacts with plmagreements, reinforces the textual
inference that an arrangement that does not rieetéevel of foreign Compadca, fortiori, cannot
be a Treaty. Peter J. Spiro, Treaties, Executiveégents, and Constitutional Method, 79 Te
L. Rev. 961, 977 (2001).
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from the [Paris] Accord® However, both Plaintiff's Amended Complaint arsibirief in suppor
of its motion for summary judgment go on to quogergtary of State Michael R. Pompeo as
stating that “[i]n international climate discusssghdespite withdrawing from the Paris
Agreement, “the United States will continue to eesh, innovate, and grow our economy whil
reducing emissions and extending a helping hawditdriends and partners around the gloBe.

Foreign affairs preemption turns on whether a elngléd state action interferes with
federal policy and whether the state action octues area of “traditional competenc8.When
a state acts within its “traditional competencat In a way that affects foreign relations,” the
Supreme Court’&aramenditest requires “a conflict, of a clarity or subgtality that would vary
with the strength or the traditional importancehs state concern asserted” for the federal
government's foreign affairs authority to preenip state actiofi: Even if a state “act[s] outsid
an area of traditional state responsibility,” thatN Circuit has held, “[tJo intrude on the federg
government's foreign affairs power, a [state’saajtmust have ‘more than some incidental or
indirect effect on foreign affairs’® California’s incidental decision to link its pragn with
Quebec’s is not preempted because it serves traditstate ends and creates no conflict with
clearly established United States’ foreign policyalimate change.

Amicirespectfully submit that this test requires refacwof the federal government’s
assertion that California’s program presents amflicd with U.S. foreign policy. Negotiations &

recent Conferences of the Parties—in which a nurabdreamici have participated—have all

2 Dkt. No. 7 (FAC),supranote 20, T 178&ccordDkt. No. 12 (MSJ)supranote 11, at 26-27.
#1d., 1 50; Pompeo Press Statemeniyranote 10.

% Garamendi 539 U.S. at 419 n.11, 420 (2008)pvsesian v. Victoria Versicherung A&70
F.3d 1067, 1074 (9th Cir. 2012). Conflict preemptiequires “a state law [to] yield when it
conflicts with an express federal foreign polichd” at 1071. Field preemption arises “when a
state law (1) has no serious claim to be addressingditional state responsibiliand (2)
intrudes on the federal government’s foreign asfgiower.”ld. at 1074 (emphasis added);
Cassirer v. Thyssen-Bornemisza Collection Found7 F.3d 613, 617 (9th Cir. 2013).

31 Garamendi 539 U.S. at 419 n.11, 420.

% Gingery v. City of GlendaJe831 F.3d 1222, 1230 (9th Cir. 2016) (alteratiooiiginal)
(quotingCassirer 737 F.3d at 617).
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favorably contemplated subnational efforts thapsupthe parties’ UNFCCC obligationIf

anything, state programs like California’s, whielduce operating costs and increase compliance

flexibility for businesses, bolster the United $&tclimate negotiating posture.

Linking parallel subnational programs yields numesrdcal benefits. California’s linkag
regulations are designed not to reduce emissioasttyi, but to lower compliance costs by
expanding the market for emissions tradthiylitigating the impacts of climate change helps
California to meet such pressing local goals asemieng wildfires, avoiding drought, protectin
Californian ecosystems and wildlife, avoiding damoges heat waves, and protecting local
property from rising sea$.

No federal policy requires that it be more expeasor California to carry out valid state

law policies such as cap-and-trade. Nor is theyefeaheral policy declaring that it should be

more expensive or unpredictable for private busiesso operate in California. If anything, the

opposite is true: the federal government worksioaatly to make it easier for private enterpris

to satisfy regulatory requirements and to increagelatory certainty® Indeed, President Trum

¥ U.N. Framework Convention on Climate Change, Réphe Conference of the Parties on it$

Twenty-First Session, 11 134-35, U.N. Doc. FCCC20®P5/10/Add.1 (Jan. 29, 2016)
[hereinafter UNFCCC 2016 Reporsge alsdJ.N. Framework Convention on Climate Changs
Rep. of the Conference of the Parties on its Twéimiyd Session, § 5, U.N. Doc.
FCCC/CP/2017/11/Add.1., Decision 2/CP.23 (Feb.03,82 (operationalizing the local
communities and indigenous peoples platform “terggthen the knowledge, technologies,
practices and efforts of local communities andgedous peoples related to addressing and
responding to climate change, to facilitate thehaxge of experience and the sharing of best
practices and lessons learned related to mitigamshadaptation in a holistic and integrated
manner and to enhance the engagement of local caimiesuand indigenous peoples in the
UNFCCC process”).

% Dkt. No. 12 (MSJ)supranote 11, at 20.

% See, e.gBond v. United State§72 U.S. 844, 858 (2014) (identifying “titlesreal estate” ang
“land and water use” as “areas of traditional stagponsibility”);cf. Hughes v. Oklahomd41

e

|y

5E

U.S. 322, 337 (1979) (“[T]he States’ interestsamgervation and protection of wild animals [are]

legitimate local purposes similar to the Statd€'rgsts in protecting the health and safety of tf
citizens.”);Massachusetts v. E.P,A49 U.S. 497, 522-23 (2007) (holding that Massaetis
has a particular interest in preserving its caastirom the harm of sea level ris&gorgia v.
Tenn. Copper Cp206 U.S. 230, 237 (1907) (noting that the Coa# tecognized that a “state
has an interest independent of and behind ths tflés citizens, in all the earth and air withi
domain.”).

% See, e.g.Protocol Replacing the North American Free TrAdeeement with the Agreement

between the United States of America, the Unitedibéa States, and Canada, U.S.-Mex-Can.
pmbl. 19 11, 8, Dec. 13, 2019, https://ustr.godé&ragreements/free-trade-agreements/united}

(Continued...)
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declared that withdrawal from the Paris Agreemeas wrudent precisely to reduce costs on
American business and to make it easier for U.Bipamies to do business héfe.

These state policies conflict with no federal pplids Plaintiff acknowledge§|bly
entering into the UNFCCC, the federal governmementook obligations to its foreign treaty
partners with respect to the ‘stabilization of grieeuse gas concentrations in the atmosphere
level that would prevent dangerous anthropogenéfierence with the climate systeni>”
Withholding states’ emissions cuts, or making theare costly, would undermine America’s
compliance with the UNFCCC's goal of stabilizingnaispheric greenhouse gas concentratior
California’s program, which has existed since 204 3,lly consistent with this unambiguous
federal policy. If state authorization of cost-s@yfeatures in their cap-and-trade programs wyg
deemed to interfere with U.S. foreign policy, so twould such obviously benign programs as

state subsidies for energy-efficient lightbulbs thiso reduce emissions.

2. The Linkage Regulations and Memorandum Do Not Conitt with the
Foreign Commerce Clause.

Finally, while Plaintiff has not moved for judgmeon its last cause of action, given its
statement that it is nonetheless “not abandon[ing]élaim that California’s cap-and-trade

program violates the dormant Foreign Commerce €by discriminating against foreign

states-mexico-canada-agreement/agreement-betwag@véhting, identifying, and eliminating
unnecessary technical barriers to trade, enham@ngparency, and promoting good regulator
practices” and “[e]stablish[ing] a clear, transpareand predictable legal and commercial
framework for business planning”).

% Press Statement, Donald J. Trump, President, d)Sitates (June 1, 2017),
https://www.whitehouse.gov/briefings-statementsésteent-president-trump-paris-climate-

ata

S.

ere

accord/ (“The United States, under the Trump adstraiion, will continue to be the cleanest and

most environmentally friendly country on Earth. WMee the cleanest. We're gointp have the
cleanest air. We're going to have the cleanesewat/e will be environmentally friendly, but
we’re not going to put our businesses out of wartk @we’re not going to lose our jobs.”);
Pompeo Press Statemesuipranote 10 (“[T]he United States will continue to@asch, innovate
and grow our economy while reducing emissions ateneling a helping hand to our friends a
partners around the globe.”).

% Dkt. No. 12 (MSJ)supranote 11, at 10 (quoting U.N. Framework ConventiarClimate
Change art. 2, May 9, 1992, S. Treaty Doc. No. 3821771 U.N.T.S. 107).

% Dkt. No. 12 (MSJ) at 3, n.1 (“The United Stategsloot abandon its remaining two causes
action.”), referringjnter alia, to Dkt. No. 7 (FAC), 11 179-187.
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commercé’ or by impairing “the Federal Government's capaititispeak with one voice when

regulating commercial relations with foreign goveents,”*

a brief response is warranted.
Even assumingrguendothat emissions offsets and allowances are artifles mmercé?
Plaintiff identifies no “substantially similar” illkiments against whom the CARB is supposed
discriminating. California differentiates amongieds of foreign commerce based on their
nature, not place of origin, to further a compellstate interest: the integrity of its valid capgar
trade program. California’s eligibility criteriaf@ompliance instruments are origin-neutral,
precisely the kind of product-based differentiatibat is permitted under the Foreign Commert
Clause’

Nor can the federal government plausibly suggegt@alifornia’s linkage with Quebec

violates the dormant Foreign Commerce Clause’s ‘anee” requirement Any federal policy

requiring uniformity in commerce must arise fronmgeessional enactmefitBut as noted

40 Barclays Bank PLC v. Franchise Tax Boatdted the Foreign Commerce Clause test as
follows: “Absent congressional approval, howevestate tax on such commerce will not survi
Commerce Clause scrutiny if the taxpayer demorestiidiat the tax (1) applies to an activity
lacking a substantial nexus to the taxing Stateis(Bot fairly apportioned; (3) discriminates
against interstate commerce; or (4) is not faiehated to the services provided by the State.” !
U.S. 298, 310-11 (1994) (citif@omplete Auto Transit, Inc. v. Brad4B80 U.S. 274, 279 (1977)
see als@lapan Line, Ltd. v. County of Los Angel$1 U.S. 434, 448 (1979).

“ Barclays 512 U.S. at 311 (quotintppan Line 441 U.S. at 449); Dkt. No. 7 (FAGQupranote
20, 1 132 (“The Agreement and supporting Califotaia as applied . . . have the effect of
undermining the ability of the federal governmesitavhole, and the President in particular, t
speak for the United States with one voice on &tsaof complex and sensitive subjects of
foreign policy.”).See alsad., 11 182, 186.

2 Dkt. No. 7 (FAC),supranote 20, 1 183.

*3 Kraft Gen. Foods v. lowa Dep’t of Revenue &.FB05 U.S. 71, 78 (1992&merada Hess
Corp. v. Director 490 U.S. 66, 78 (1989) (upholding a state pdi@t results in differential
treatment “solely from differences between the retf their businesses, not from the locatior]
their activities”);see also Wardair Canada, Inc. v. Fla. Dep’t of Rexe477 U.S. 1, 8 (1986)
(evaluating claims of discrimination against fore@pmmerce using the same criteria applied
claims of discrimination against out-of-state comreg.

“ Barclays 512 U.S. at 32%ee also Japan Lind41 U.S. at 448. Thus, executive statements
policy are irrelevant to resolving dormant Fore@ommerce Clause claimSee Barclays512
U.S. at 329 (“That the Executive Branch proposegiklation to outlaw a [challenged] state
taxation practice, but encountered an unreceptomg€ess, is not evidence that the practice
interfered with the Nation’s ability to speak withe voice, but is rather evidence that the
preeminent speaker decided to yield the floor heist.”);seealsoItel Containers Int’l Corp. v.
Huddleston 507 U.S. 60, 81 (1993) (Scalia, J., concurringart and concurring in judgment)
(Continued...)
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above, the UNFCCC framework, adopted by Senatecadnd consent and subsequent
legislative enactments, expressly contemplates siaton like California’s cap-and-trade
program?® The federal government can identify no conflictwmen any congressional actions
and California’s cost-saving program, because Qalid’s program is entirely consistent with
Congress’s pronouncements and enactments in &as®ar
IV.  CONCLUSION

Given that Plaintiff's contentions rely on an ereous understanding of the negotiation
and operation of international climate agreemeantsci respectfully urge this Court to deny
Plaintiff's Motion for Summary Judgment and to gr&nate Defendants’ Cross-Motion for

Summary Judgment.

Dated February 18, 20z Respectfully submitte

/s/ A. Marisa Chun

A. Marisa Chun

CROWELL & MORING LLP

3 Embarcadero Center, 26th Floor
San Francisco, CA 94111
Telephone:  415.986.2800
MChun@crowell.com

Harold Hongju Kol

YALE LAW SCHOOL

PETER GRUBER RULE OF LAW CLINIC
P.O. Box 208215

New Haven, CT 06520

Telephone: 203.432.4932
harold.koh@ylsclinics.org

Attorneys forAmici Curiae
Former U.S. Diplomats and Government Officials

(noting that “only Congress” can decide “which steggulatory interests should currently be
subordinated to our national interest in foreigmagerce”).

5 See, e.g.UNFCCC 2016 Reporsupranote 33.

¢ U.N. Framework Convention on Climate Change arM&y 9, 1992, S. Treaty Doc. No. 102t
38, 1771 U.N.T.S. 107.
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APPENDIX
LIST OF AMICI CURIAE’

Susan Biniazserved in the Legal Adviser’s office at the StaspBrtment from 1984 to 2017,

was Deputy Legal Adviser, and was the principal.l|g&ernment lawyer on the climate change

negotiations from 1989 through early 2017.

Antony Blinken served as Deputy Secretary of State from 2015 1@ 28e previously served g
Deputy National Security Advisor to the Presideatf 2013 to 2015.

Carol M. Browner served as Director of the White House Office offggeand Climate Change

Policy from 2009 to 2011 and previously served dsistrator of the Environmental
Protection Agency from 1993 to 2001.

William J. Burns served as Deputy Secretary of State from 2011 14 .28e previously served
as Under Secretary of State for Political Affair@nh 2008 to 2011, as U.S. Ambassador to R
from 2005 to 2008, as Assistant Secretary of StatBlear Eastern Affairs from 2001 to 2005,
and as U.S. Ambassador to Jordan from 1998 to 2001.

Stuart Eizenstatserved as the chief U.S. government negotiatohaad of the U.S. delegatiot
for the Kyoto Protocols as Under Secretary of Staté&conomic, Business & Agricultural
Policy in the Clinton Administration.

Avril D. Haines served as Deputy National Security Advisor to thesiélent from 2015 to 2017.

From 2013 to 2015, she served as Deputy DirectthieoCentral Intelligence Agency.
John F. Kerry served as Secretary of State from 2013 to 2017.

Gina McCarthy served as Administrator of the Environmental PricdecAgency from 2013 to
2017. She is currently the President and Chief &kex Officer of the Natural Resources
Defense Council (NRDC).

Jonathan Pershingserved as United States Special Envoy for ClirGdtange from 2016 to
early 2017.

John Podestaserved as Counselor to the President with respauttters of climate change
from 2014 to 2015 and White House Chief of Stadhir1998 to 2001.

Susan E. Riceserved as U.S. Permanent Representative to thedJdations from 2009 to 201
and as National Security Advisor to the Presideninf2013 to 2017.

I

" Institutional affiliations provided for identifit@n purposes only.
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Wendy R. Shermanserved as Under Secretary of State for Politidédirs from 2011 to 2015.

Todd D. Sternserved as United States Special Envoy for ClirGdtange from 2009 to 2016.
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CERTIFICATE OF SERVICE
| hereby certify that | caused the foregoing doentro be electronically transmitted to
the Clerk’s Office using the U.S. District Court the Eastern District of California CM/ECF
System for filing. Notice of this filing will beesved by e-mail to all parties by operation of th

Court’s electronic filing system or by mail as iodfied on the Notice of Electronic filing.

Dated February 18, 20z
/s/ A. Marisa Chun
A. Marisa Chun

SFACTIVE-905520394.4
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