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No. 02-18-00106-CV 
____________________ 

IN THE COURT OF APPEALS OF TEXAS 
SECOND JUDICIAL DISTRICT 

___________________________________________________________ 

CITY OF SAN FRANCISCO et al., Appellants 
v. 

EXXON MOBIL CORPORATION, Appellee 
 ___________________________________________________________ 

Appeal from Cause No. 096-297222-18 
In the 96th District Court of Tarrant County, Texas 

The Honorable R.H. Wallace, Jr., Presiding 
___________________________________________________________

UNOPPOSED MOTION FOR LEAVE TO FILE  
APPELLANTS’ RESPONSE TO EXXON’S POST-SUBMISSION BRIEF
 ___________________________________________________________ 

Pursuant to Local Rule 1(C), Appellants in the above-captioned matter 

collectively seek leave to file the attached Response to Exxon’s Post-Submission 

Brief, filed on January 10, 2020.  

WHEREFORE, Appellants respectfully urge the Court grant leave to file 

Appellants’ Response to Exxon’s Post-Submission Brief with attached 

Appendices.1

1 Appellants filed the attached Response to Exxon’s Post-Submission Brief on January 21, 2020, however, 
Appellants’ Unopposed Motion for Leave to File was inadvertently omitted.  
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Respectfully submitted,  

By: /s/ Robert Manley        

Robert Manley 
rmanley@mckoolsmith.com 
Richard Kamprath 
rkamprath@mckoolsmith.com 
Benjamin Murray 
bmurra@mckoolsmith.com 
Alexandra Easley  
aeasley@mckoolsmith.com 
MCKOOL SMITH, P.C. 
300 Crescent Court, Suite 1500 
Dallas, TX 75201 
Tel: (214) 978-4000 

Attorneys for Appellants City and 
County of San Francisco, Dennis J. 
Herrera, Edward Reiskin, City of 
Oakland, Barbara J. Parker, Sabrina 
B. Landreth and Matthew F. Pawa

By: /s/ Pete Marketos 

Pete Marketos 
pete.marketos@rm-firm.com  
Tyler Bexley  
tyler.bexley@rm-firm.com 
REESE MARKETOS LLP  
750 N. Saint Paul Street, Suite 600 
Dallas, TX 75201 
Tel: (214) 382-9810 

Attorneys for the County of San Mateo, 
County of Marin, City of Imperial 
Beach, City of Santa Cruz, County of 
Santa Cruz, John Beiers, Serge 
Dedina, Jennifer Lyon, Brian 
Washington, Dana McRae, Anthony 
Condotti, John Maltbie, Andy Hall, 
Matthew Hymel, Carlos Palacios, and 
Martin Bernal

By: /s/ Steven K. Hayes 

Steven K. Hayes 
shayes@stevenhayeslaw.com 
LAW OFFICES OF STEVEN K. 
HAYES 
500 Main Street, Suite 340 
Fort Worth, TX 76102 
Tel: (817) 371-8759 

Attorneys for Matthew F. Pawa

By: /s/ Marc R. Stanley 

Marc R. Stanley 
marcstaneley@mac.com 
Martin Woodward 
mwoodward@stanleylawgroup.com 
Scott Kitner 
skitner@stanleylawgroup.com 
STANLEY LAW GROUP 
6116 N. Central Expressway, Suite 1500 
Dallas, TX 75206 

Attorneys for Matthew F. Pawa
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CERTIFICATE OF CONFERENCE

I hereby certify that, in prior conferences with Ralph Duggins (an attorney 

for Exxon) concerning Exxon’s request for leave to file its Post-Submission Brief, 

Mr. Duggins told me that Exxon would not oppose appellants’ request for leave to 

file a response.  Mr. Duggins announced the same to the Court in his letter of 

January 9, 2020. 

/s/Steven K. Hayes 
   Steven K. Hayes 
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CERTIFICATE OF SERVICE

I certify that on the 22nd day of January, 2020, a true and correct copy of the 

foregoing document was served on counsel of record via e-service as follows: 

Patrick J. Conlon 
State Bar No. 24054300 
patrick.j.conlon@exxonmobil.com 
Daniel E. Bolia 
State Bar No. 24064919 

daniel.e.bolia@exxonmobil.com  
EXXON MOBIL CORPORATION 
22777 Springwoods Village Parkway 
N1.4B.388 
Spring, TX 77389 
Tel: (832) 624-6336 

Ralph H. Duggins 
State Bar No. 06183700 
rduggins@canteyhanger.com 
Philip A. Vickers 
State Bar No. 24051699 

pvickers@canteyhanger.com  
CANTEY HANGER LLP 
600 W. 6th Street, Suite 300 
Fort Worth, TX 76102 
Tel: (817) 877-2800 
Fax: (817) 877-2807 

Theodore V. Wells, Jr. (pro hac vice) 
Daniel J. Toal (pro hac vice) 
Jaren Janghorbani (pro hac vice) 
Justin Anderson (pro hac vice) 
PAUL, WEISS, RIFKIND, 
WHARTON & GARRISON LLP 
1285 Avenue of the Americas 
New York, NY 10019-6064 
Tel: (212) 373-3000 
Fax: (212) 757-3990 

Nina Cortell 
State Bar No. 04844500 
nina.cortell@haynesboone.com 
Karen Precella 
Texas State Bar No. 16245550 
karen.precella@haynesboone.com 
HAYNES & BOONE, LLP 
2323 Victory Avenue 
Suite 700 
Dallas, TX 75219 
Tel: (214) 651-5579 
Fax: (214) 200-0411 

Attorneys for Appellee Exxon Mobil Corporation. 

By: /s/ Benjamin G. Murray 
Benjamin G. Murray  
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No. 02-18-00106-CV 
____________________ 

IN THE COURT OF APPEALS OF TEXAS 
SECOND JUDICIAL DISTRICT 

___________________________________________________________ 

CITY OF SAN FRANCISCO et al., Appellants 
v. 

EXXON MOBIL CORPORATION, Appellee 
 ___________________________________________________________ 

Appeal from Cause No. 096-297222-18 
In the 96th District Court of Tarrant County, Texas 

The Honorable R.H. Wallace, Jr., Presiding 
___________________________________________________________

APPELLANTS’ RESPONSE TO EXXON’S POST-SUBMISSION BRIEF
 ___________________________________________________________ 

This brief is submitted on behalf of all twenty-three appellants in response to 

the supplemental brief submitted by appellee Exxon Mobil Corp. (“Exxon”) on 

January 10, 2020.   

Exxon asks this Court to consider a post-trial decision from a New York 

state trial court ruling on securities fraud claims against Exxon—a ruling that 

neither considers, analyzes, nor decides any question of specific personal 

jurisdiction (the only issues on appeal here), let alone any question remotely 

related to the disputed jurisdictional issues in this case.  Additionally, Exxon fails 

to mention that the New York trial court previously made a series of pretrial 

rulings that dismissed Exxon’s affirmative defenses, rulings that rejected the very 
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same First Amendment argument that Exxon improperly asserts here in an effort to 

interject merits issues into a dispute over personal jurisdiction.   

First, Exxon says that the merits theory underlying the alleged anticipated 

and potential claims described in its 202 petition—that the appellants had a motive 

to harm Exxon—is supported by the New York court’s reference to “politically 

motivated statements” by a former New York Attorney General.   Exxon Supp. Br. 

at 3; Exxon Motion at 2.  But even if that reference had some bearing on the merits 

of Exxon’s alleged anticipated and potential claims, the controlling case law from 

the Texas Supreme Court and this Court prohibits consideration of the merits in 

assessing personal jurisdiction.1  The Texas Supreme Court has held that it is “[f]ar 

better that judges should limit their jurisdictional decisions” to the “physical fact” 

of jurisdictional contacts “rather than involving themselves in trying” “tort 

liability,” which “turns on what the parties thought, said, or intended.”  Michiana

1 Old Republic Nat’l Title Ins. v. Bell, 549 S.W.3d 550, 562 (Tex. 2018) (regardless 
of “whether the transfers . . . were in fact part of an elaborate conspiracy to defraud 
…, we limit our inquiry to [the defendant’s] contacts with the state of Texas”); 
Michiana Easy Livin’ Country v. Holten, 168 S.W.3d 777, 791 (Tex. 2005) 
(jurisdictional affidavits were “rightly focused … on lack of contacts rather than 
lack of culpability”) (first emphasis added); OZO Capital, Inc. v. Syphers, 2018 
WL 1531444, at *6, n.9 (Tex. App.—Fort Worth Mar. 29, 2018, no pet. h.) (“we 
do not address the merits of the tort claims in reviewing the special appearance”).
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Easy Livin’ Country v. Holten, 168 S.W.3d 777, 791 (Tex. 2005).2  Exxon thus 

continues to ignore the cardinal rule that what matters for purposes of personal 

jurisdiction are the actual contacts, if any, with Texas of the defendants (or here, of 

the appellants).  Any contacts that another party—e.g., Exxon—might have with 

the forum are irrelevant to the defendants’ minimum contacts under blackletter 

law.3  As a result, neither Exxon’s alleged injuries in Texas (as to which there is no 

evidence in any event) nor anyone’s alleged motive to injure a party that happens 

to be located in Texas, constitutes a jurisdictional contact by the out-of-state 

appellants with the State of Texas.4

Permitting a court to assert jurisdiction on the basis that Exxon proposes 

would constitute an extreme version of the “effects jurisdiction” that Texas case 

law expressly rejects, including case law involving allegedly abusive litigation.  

2 Accord Searcy v. Parex Res., Inc., 496 S.W.3d 58, 71 (Tex. 2016) (“What we said 
then [on the Michiana ‘physical fact’ analysis] remains good law and binds us 
today.”).  

3 Walden v. Fiore, 571 U.S. 277, 285, 289 (2014) (“our ‘minimum contacts’ 
analysis looks to the defendant’s contacts with the forum State itself, not the 
defendant’s contacts with persons who reside there”; rejecting lower court’s 
analysis because it “impermissibly allows a plaintiff’s contacts with the defendant 
and forum to drive the jurisdictional analysis”); TV Azteca v. Ruiz, 490 S.W.3d 29, 
38 (Tex. 2016) (minimum contacts must be based on the defendant’s contacts, not 
the “unilateral” contacts of “another party”) (quotation marks omitted).

4 Exxon wrongly says that personal jurisdiction requires “[n]othing more” than 
meeting the “fair play and substantial justice” standard.  Exxon Supp. Br. at 3.  
Tellingly, Exxon omits the entire “minimum contacts” requirement.  
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See, e.g., City of Oakland Br. at 31-34; Appellants’ Reply Br. at 4 n.2 (collecting 

cases).  The New York court’s decision does not fix—let alone address—this 

fundamental defect in Exxon’s jurisdictional argument. 

Second, not only is the merits-based question of the appellants’ motives 

irrelevant, but Exxon is simply wrong in asserting that the New York court found 

that “politically motivated state politicians targeted ExxonMobil in a pretextual 

exercise of state power” in the New York case.  Exxon Motion at 2.  In pre-trial 

rulings that Exxon fails to mention, the New York court expressly rejected the 

affirmative defenses pleaded by Exxon in which it alleged that it was wrongfully 

“targeted” by state officials working in concert with private counsel.  See App. 1, 

at 42, ¶ 46 (Exxon Amended Answer).5

Exxon originally pleaded five affirmative defenses in the New York case, 

including defenses based on New York’s alleged violations of the First 

Amendment, official misconduct, selective enforcement, and state and federal due 

process.  See App. 2, at 1 (NYAGO brief in support of motion to dismiss defenses, 

quoting affirmative defenses from Exxon’s Answer).  Those defenses were based 

on the same allegations here—in particular, that Exxon was the victim of a 

conspiracy originating in meetings in La Jolla, California and New York (the same 

5 Appellants attach excerpts of papers from the New York proceedings as Apps. 1 
through 6, as listed fully at the end of this brief.  “Ex. A” refers to the New York 
court’s post-trial decision, which was attached to Exxon’s supplemental brief.
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meetings Exxon relies upon here), whose alleged purpose was to suppress Exxon’s 

climate change-related speech.  See App. 1, at 35-46, ¶¶ 29-59.  But the New York 

court dismissed those affirmative defenses in rulings in June and July 2019.6

While the New York court referred in dicta in its final ruling in December 2019 to 

a former New York Attorney General’s “politically motivated statements,” Ex. A, 

at 2, the holding of the court’s prior rulings was that Exxon’s First Amendment 

defenses were nonetheless meritless.  The time to appeal all rulings in the New 

6 App. 3, at 35:21–23 (“THE COURT: All of these counterclaims [sic, defenses] 
with respect to First Amendment, chilling of speech, et cetera, I’m dismissing all 
of those. The only one that I’m keeping open for the time being is the selective 
enforcement [defense].”); id. at 36:15-18 (Exxon attorney: “[Y]ou’re inclined to 
dismiss the conflict of interest and official misconduct [defenses]? THE COURT: 
I’m not just inclined to dismiss them; I am dismissing them.”); id. at 39:16-21 
(Exxon attorney: “Well, Judge . . . . you have the authority – the inherent authority 
to address improper conduct by officials with the state. THE COURT: I haven’t 
seen any yet.”); App. 4 (Order June 12, 2019).  

At the time of the June 12, 2019 ruling, Exxon had moved to amend its complaint 
to add substantial detail regarding its theory of a supposed conspiracy by attorney 
Matthew Pawa and the AGs to target Exxon’s free speech rights—the same 
allegations that Exxon makes here and that were integral to Exxon’s remaining 
affirmative defense of selective enforcement.  See App. 1, at 46, ¶¶ 55-59; App. 3, 
at 39:2-3 (Exxon attorney: selective enforcement defense is based on a “motive to 
suppress speech”); Exxon Reply Brief in Further Support of Its Cross-Motion for 
Leave to Amend at 3 (April 16, 2019), available at https://tinyurl.com/yx48aatg 
(selective enforcement defense was based upon alleged “intent to inhibit or punish 
the exercise of constitutional rights, including First Amendment rights”) (quotation 
marks omitted).  After dismissing four of Exxon’s affirmative defenses, the New 
York court permitted Exxon to amend, heard argument on June 28, 2019 on this 
final affirmative defense once again invoking free speech, and dismissed it.  See
App. 5, at 16:2-11 (Transcript June 28, 2019), &  App. 6 (Order July  17, 2019).  
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York case has now expired with no appeal filed by any party; these rulings are thus 

final. 

The New York court’s rulings dismissing Exxon’s defenses mark the third 

time that a court has rejected the free speech theory that Exxon continues to assert 

here as the foundational element of its personal jurisdictional theory (a theory that, 

to repeat, has no bearing on appellants’ contacts with Texas).7

Finally, Exxon conflates the issues.  The New York decision focused on 

whether Exxon misled investors about how Exxon’s value is affected by the way it 

accounts for carbon regulation.  By contrast, the California public entities’ lawsuits 

against Exxon and its co-defendants in California do not allege that Exxon misled 

investors; instead the California lawsuits allege that Exxon and others contributed 

to climate change while misleading the public about the physical facts of climate 

change.  1 CR 863–78 & 946–53.  To that point, the New York court expressly 

stated that “[n]othing in this opinion is intended to absolve ExxonMobil from 

responsibility for contributing to climate change through the emission of 

greenhouse gases in the production of its fossil fuel products,” and that Exxon 

“does not dispute” that its operations contribute to climate change.  See Ex. A, at 3.  

7 See Exxon Mobil Corp. v. Schneiderman, 316 F. Supp. 3d 679, 709 (S.D.N.Y. 
2018), appeal pending sub nom. Exxon Mobil Corp. v. Healey, No. 18-1170 (2d 
Cir.); In re Civil Investigative Demand No. 2016-EPD-36, No. SUCV20161888F, 
2017 WL 627305 (Mass. Super. Ct. Jan. 11, 2017), aff’d, Exxon Mobil Corp. v. 
Attorney Gen., 94 N.E.3d 786 (Mass. 2018).  
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For this reason, the New York court’s final decision does not suggest that the 

California lawsuits are, as Exxon implies, somehow pretextual—which is, in any 

event, an argument that goes to the merits, not personal jurisdiction.   

CONCLUSION

The New York decision is irrelevant to the specific personal jurisdiction 

issue in this case.  This Court should give no weight to this decision or to Exxon’s 

post-submission brief.



8 

Respectfully submitted,  

By: /s/ Robert Manley        

Robert Manley 
rmanley@mckoolsmith.com 
Richard Kamprath 
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B. Landreth and Matthew F. Pawa

By: /s/ Pete Marketos 
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pete.marketos@rm-firm.com  
Tyler Bexley  
tyler.bexley@rm-firm.com 
REESE MARKETOS LLP  
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Dallas, TX 75201 
Tel: (214) 382-9810 

Attorneys for the County of San Mateo, 
County of Marin, City of Imperial 
Beach, City of Santa Cruz, County of 
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Dedina, Jennifer Lyon, Brian 
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Matthew Hymel, Carlos Palacios, and 
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By: /s/ Steven K. Hayes 
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shayes@stevenhayeslaw.com 
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Tel: (817) 371-8759 

Attorneys for Matthew F. Pawa

By: /s/ Marc R. Stanley 

Marc R. Stanley 
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CERTIFICATE OF COMPLIANCE

I hereby certify that this brief complies with the type-volume limitation of 

Tex. R. App. P. 9.4(i)(2)(C) because it contains 1,640 words, excluding the parts of 

the brief exempted by Tex. R. App. P. 9.4(i)(1).  When combined with the words 

contained in their prior respective and joint briefs, the parties submitting this brief 

have submitted fewer than the 27,000 words allowed them by Tex. R. App. P. 

9.4(i)(2)(B) for all computer-generated briefs filed in this court.  This brief 

complies with the typeface and type style requirements of Tex. R. App. P. 9.4(e) 

because it has been prepared in a monospaced typeface using Times New Roman 

14-point font in text and Times New Roman 14-point font in footnotes. 

By: /s/ Benjamin G. Murray 
Benjamin G. Murray 
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I certify that on the 22nd day of January, 2020, a true and correct copy of the 
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Daniel E. Bolia 
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daniel.e.bolia@exxonmobil.com  
EXXON MOBIL CORPORATION 
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Ralph H. Duggins 
State Bar No. 06183700 
rduggins@canteyhanger.com 
Philip A. Vickers 
State Bar No. 24051699 

pvickers@canteyhanger.com  
CANTEY HANGER LLP 
600 W. 6th Street, Suite 300 
Fort Worth, TX 76102 
Tel: (817) 877-2800 
Fax: (817) 877-2807 

Theodore V. Wells, Jr. (pro hac vice) 
Daniel J. Toal (pro hac vice) 
Jaren Janghorbani (pro hac vice) 
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PAUL, WEISS, RIFKIND, 
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1285 Avenue of the Americas 
New York, NY 10019-6064 
Tel: (212) 373-3000 
Fax: (212) 757-3990 
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State Bar No. 04844500 
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Texas State Bar No. 16245550 
karen.precella@haynesboone.com 
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Suite 700 
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Fax: (214) 200-0411 

Attorneys for Appellee Exxon Mobil Corporation. 

By: /s/ Benjamin G. Murray 
Benjamin G. Murray 



11 

LIST OF APPENDICES

1. Exxon Mobil Corp.’s Verified Amended Answer (June 17, 2019), People v. 

Exxon Mobil Corp., Supreme Court New York County, No. 452044/2018 

(excerpts) (redactions are by Exxon, as per protective order), available at

https://tinyurl.com/wgofefq.   

2. Office of the Attorney General’s Memorandum of Law in Support of Motion 

to Dismiss Affirmative Defenses Pursuant to CPLR § 3211(b), or, in the 

Alternative, for a Protective Order Pursuant to CPLR § 3103(a) (March 4, 

2019), People v. Exxon Mobil Corp., Supreme Court New York County, No. 

452044/2018 (excerpts), available at https://tinyurl.com/w7mbddc.  

3. Transcript (June 12, 2019), People v. Exxon Mobil Corp., Supreme Court 

New York County, No. 452044/2018 (excerpts), available at

https://tinyurl.com/t5xodqd.  

4. Order (June 12, 2019), People v. Exxon Mobil Corp., Supreme Court New 

York County, No. 452044/2018, available at https://tinyurl.com/wnm6pjf.  

5. Transcript (June 28, 2019), People v. Exxon Mobil Corp., Supreme Court 

New York County, No. 452044/2018 (excerpts), available at

https://tinyurl.com/wy62ser.   

6. Order (July 17, 2019), People v. Exxon Mobil Corp., Supreme Court New 

York County, No. 452044/2018, available at https://tinyurl.com/rrnrbrw. 



 

 

 

 

Appendix 1 

 

Exxon Mobil Corp.’s Verified Amended Answer (June 17, 2019), People v. Exxon 

Mobil Corp., Supreme Court New York County, No. 452044/2018 (excerpts) 

(redactions are by Exxon, as per protective order), available at 

https://tinyurl.com/wgofefq. 

  



���������	��
�	��
����


��	�������	���	��
��	�������	�����	����	��
����


��	�������	���������
�

��
����
����������������� ��!��������� ���"����#� ��$�%���&�'()*''+)*,-�
�������.,���&�/������&�	0���1��23456537�893:737�8:;<34���=��=  �>�1�=�0�>�??	���	/����	��	�

�	��@� ��$���&ABCBDEFDG�HIIJD�KJLMN�OJPQJPFGMJD�RSABCBDEFDGT�JP�SHIIJDKJLMNTUV�GWPJXYW�MGZ�[�$��0=1��$���������0����0\��$0����]NFMDGMCĈZ�OJ_QNFMDG�FZ�CJNNJ̀Za@� ��$����$��=�0��������1��=��0���%b�\���0�0\�b= =b������$c=���$&�
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Appendix 2 

 

Office of the Attorney General’s Memorandum of Law in Support of Motion to 

Dismiss Affirmative Defenses Pursuant to CPLR § 3211(b), or, in the Alternative, 

for a Protective Order Pursuant to CPLR § 3103(a) (March 4, 2019), People v. Exxon 

Mobil Corp., Supreme Court New York County, No. 452044/2018 (excerpts), 

available at https://tinyurl.com/w7mbddc.  
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1

The Office of the Attorney General of the State of New York (“OAG”) respectfully submits 

this memorandum of law in support of its motion to dismiss certain defenses asserted by Exxon 

Mobil Corporation (“ExxonMobil”) pursuant to CPLR § 3211(b), or, in the alternative, for a 

protective order pursuant to CPLR § 3103(a).

PRELIMINARY STATEMENT

In its Answer (Docket No. 44), ExxonMobil pleads five defenses—Twenty-Nine, Thirty, 

Thirty-Four, Thirty-Five, and Thirty-Six—that allege that the OAG committed prosecutorial 

misconduct in commencing and conducting the underlying investigation of ExxonMobil. The 

defenses read in full as follows:

Twenty-Ninth Defense: “The claims purportedly asserted by Plaintiff, are barred, 
in whole or in part, due to official misconduct, conflict of interests, and other 
official improprieties in violation of the Due Process Clause of the Fourteenth 
Amendment of the United States Constitution and other clauses of the United States 
and New York State Constitutions.” 

Thirtieth Defense: “The claims purportedly asserted by Plaintiff, are barred, in 
whole or in part, due to selective enforcement of the law in violation of the Due 
Process Clause and Equal Protection Clause of the Fourteenth Amendment of the 
United States Constitution and other clauses of the United States and New York 
State Constitutions.” 

Thirty-Fourth Defense: “The claims purportedly asserted by Plaintiff are barred, in 
whole or in part, by the Due Process Clause of the Fourteenth Amendment of the 
United States Constitution.”

Thirty-Fifth Defense: “The claims purportedly asserted by Plaintiff are barred, in 
whole or in part, by the Due Process Clause of the Constitution of the State of New 
York.” 

Thirty-Sixth Defense: “The claims purportedly asserted by Plaintiff are barred, in 
whole or in part, by the First Amendment of the United States Constitution, as 
incorporated by the Fourteenth Amendment of the United States Constitution.”

These defenses, unadorned by any factual allegations, are conclusory and should be 

dismissed for that reason alone. And even if those assertions are paired with the other unfounded 
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allegations made by ExxonMobil in other proceedings, they are still without merit and fail to state 

a defense to the claims asserted by the OAG. The crux of ExxonMobil’s defense theory – which 

we can only infer from assertions made outside of this forum – seems to be that former Attorney 

General Eric Schneiderman decided to investigate ExxonMobil because of his activist agenda on 

climate-change. But as the U.S. District Court for the Southern District of New York has already 

persuasively explained, that assertion, even if true, would not support the theory of prosecutorial 

misconduct underpinning the challenged defenses here. 

To be sure, the OAG has previously asserted in federal court—in response to 

ExxonMobil’s collateral attack on the OAG’s investigation—that this Court is the appropriate 

forum to decide all issues related to the case, including any defenses that ExxonMobil might wish 

to raise. But the OAG did not concede that ExxonMobil’s prosecutorial-misconduct defenses have 

any merit; it instead explained that New York State courts are the appropriate forum for resolving 

such issues in the first instance. And while ExxonMobil has now asserted its defenses in the proper 

forum, those defenses fail on the merits. Dismissal by this Court should therefore follow.  

The OAG will endure significant and undue burdens if the Court entertains ExxonMobil’s 

efforts to use those infirm defenses as a platform for a fishing expedition into communications 

with a long list of third parties that are unrelated to proving or disproving the claims in the 

Complaint or to any other valid defense. ExxonMobil has rejected the OAG’s offer to produce all 

factual non-privileged material relevant to the allegations in the OAG’s Complaint that can be 

located after a reasonable search. Instead, ExxonMobil requests broad discovery into a wide range 

of extraneous topics related only to the five infirm defenses. That discovery includes demands that 

the OAG search the files of dozens of current and former employees who worked on the 
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Transcript (June 12, 2019), People v. Exxon Mobil Corp., Supreme Court New York 

County, No. 452044/2018 (excerpts), available at https://tinyurl.com/t5xodqd. 
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35
PROCEEDINGS

there was outgoing communication between these

third-parties, but somehow this press conference provides

the link." And they give you a slide, as they've done in

the past, that takes certain snippets from the press

conference.

I would urge this Court to review the entirety

of that press conference, and I think you will reach the

same conclusion that Judge Caproni did, that read in its

entirety, in context, it does not support that link, and

it actually shows that Eric Schneiderman expressed a

I
legitimate concern that Exxon may have misled investors.

I
In other words, that he had a basis for investigating

I
Exxon for the very activity that forms the basis of this

litigation.

THE COURT: What is the concern here? I said I'm

not ordering a forensic review of former AttorBey General

Schneiderman's emails.

MR. MONTGOMERY: I'm sorry, I was speaking to the

merits of the -- the email -- the evidentiary Jalue of the

emails and the press conference that that they discussed.

THE COURT: All of these counterclaims with

respect to First Amendment, chilling of speech, et cetera,

I'm dismissing all of those. The only one that I'm keeping

open for the time being is the selective enforlement

counterclaim.

Robert Portas, RPR, CRR

FILED: NEW YORK COUNTY CLERK 06/14/2019 02:07 PM INDEX NO. 452044/2018

NYSCEF DOC. NO. 240 RECEIVED NYSCEF: 06/14/2019

35 of 73



1

2
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MR. MONTGOMERY: Respectfully, Your

selective enforcement claim is based on this

an attempt to chill speech.

36

Honor, the

I
a~legation of

4

5

6

7

8

9

10

11

12

THE COURT: It's not a catchall for ererything,

it's a separate counterclaim that may go by the wayside.

It's not a counterclaim, it's an affirmative dlfense. But

it may go by the wayside once you provide them with the

certification with respect to the Schneiderman emails. I

think there's just an open issue there that has to be

closed.

MR. MONTGOMERY: Understood, Your Honor.

MR. ANDERSON: Judge, with respect to the

13

14

selective enforcement defense

The Court's ruling is that we

that we wish to raise here:

I
can proceed on than defense,

15

16

17

18

19

20

but you're inclined to dismiss the conflict of interest and

official misconduct?

THE COURT: I'm not just inclined to dismiss them;

I am dismissing them.

MR. ANDERSON: May I be heard on --

THE COURT: Make your record as you wish.

21 MR. ANDERSON: -- those two claims?

22

23

24

25

Judge, first of all, the standard that has been

identified by the Attorney General, this idea !hat we

need to negate all bases for their conduct othlr than the

I
nefarious bases, is not supported by any precedent that

Robert Portas, RPR, CRR
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they've identified or that actually exists.

of their context.

2

3

The cases that they reference are taken well

. 'k f ' ILl e, or lnstance, Mr. Montgomery

out

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

kept referring to Hartman against Moore. That's a Bivens

suit that was brought against postal inspectors for --

for selective prosecution. The reason the supleme Court

I
said that there couldn't be -- that there had to be an

absence of probable cause is because the agentl didn't

make the decision to bring the case, the prosehutor did.

But the prosecutor has absolute immunity. Nonl of that

, 1 h ' S ' 'hi,lS re evant ere. So Justlce ulter wrote In lS

Idecision, that's why, because you don't have the person

who made the decision is the defendant in the base. So

the idea that that would be the standard that lould apply

in a civil case where there is no absolute immlnity and

the people who made the decision are currently employed

by the office and were the most senior members of the

office, is simply inapplicable, and that decision should

be set aside, it's not relevant here.

The same thing with Armstrong. Armstrong is a

criminal case about what you have to do to get additional

discovery beyond what the federal rules of criminal

procedure provide for in a case. That could nJt be

further removed. Discovery of the prosecutor In a

criminal case is cabined, it's narrow and it's limited to

Robert Portas, RPR, CRR
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certain categories of information that are1

2

3

4

5

38

identified in
I .

the rule. That is totally opposite of what happens in a

civil case where there is discovery on bothThSoi~seesof any

information that's material and relevant.

standards don't apply.

6

7 Gaynor,

The other case they cited in their brief was

which I don't think Mr. Montgomery reflrenced

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

here, but in that case, that was a suit in the '60s where
.

the -- where African Americans challenged the state's

I
hiring practices because they kept giving -- the state

kept giving work to unions that excluded Africln

Americans. And the Court of Appeals denied thlt claim

I
because they said, "Well, the entity that's doing the

Idiscrimination is the unions, not the state, S0 the state

can't be held responsible here."

These are the cases they're relying om.

We cited to you this case, Kramer, frlm 2012,

which is very similar to the case we have. here] It's a

Icivil suit where the state took an action related to

issuing a permit and it denied the request for a permit.

The applicant for the permit said in his allegation that

that was ~elective enforcement, it was discrim~natory,

Ibecause they were retaliating against him for speech that

he had made.

The Court in that case said there are basically

Robert Portas, RPR, CRR
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two elements of this, disparate impact, disparate

t t d' " 1 d' I,trea men an an ~mproper mot~ve, ~nc u ~ng a mot~ve to

suppress speech. Those are the two elements. There was

nothing about you need to show the absence of probable

cause or there can't be any other -- any other factor

that might have gone into that decision. If that were

the requirement there would never be a selectite

enforcement defense because after three years of

investigation you find something --

10

11

12

13

14

THE COURT: Hold on. We-haven't stricken your

selective enforcement defense. What we are sttiking is

assertion that the Attorney General can't brin~ a

, l' h' 'l' , ,IMart~n Act c a~m w en ~t part~cu ar~zes ~n n~nety

paragraphs claims against Exxon Mobil, that in the

the

15

16

17

18

19

20

aggregate, they claim, constitute a Martin Act violation.

MR. ANDERSON: Well, Judge, it is in your power to

fashion an appropriate remedy. You -- you are the

supervisor of this case, you have the authority -- the

inherent authority to address improper conduct by officials

with the state.

21 THE COURT: I haven't seen any yet.

22

23

MR. ANDERSON: Let me address the confllict of

interest, Judge.

24

25 are

There are two employees of private panties who

currently working in the Attorney General,j Office.

Robert Portas, RPR, CRR
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Order (June 12, 2019), People v. Exxon Mobil Corp., Supreme Court New York 

County, No. 452044/2018, available at https://tinyurl.com/wnm6pjf.  
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Transcript (June 28, 2019), People v. Exxon Mobil Corp., Supreme Court New York 

County, No. 452044/2018 (excerpts), available at https://tinyurl.com/wy62ser.  
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Order (July 17, 2019), People v. Exxon Mobil Corp., Supreme Court New York 

County, No. 452044/2018, available at https://tinyurl.com/rrnrbrw.  
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