
No. 18-2118 
 

  
UNITED STATES COURT OF APPEALS 

FOR THE FIRST CIRCUIT 
 

PORTLAND PIPE LINE CORPORATION &  
THE AMERICAN WATERWAYS OPERATORS, 

 

       Plaintiffs-Appellants, 
v. 

 

CITY OF SOUTH PORTLAND & MATTHEW LECONTE, in his  
official capacity as Code Enforcement Director of South Portland, 

 

       Defendants-Appellees. 
 

ON APPEAL FROM A JUDGMENT OF THE UNITED  
STATES DISTRICT COURT FOR THE DISTRICT OF MAINE 

 
 

BRIEF OF MASSACHUSETTS, CALIFORNIA, CONNECTICUT, 
DELAWARE, MAINE, MARYLAND, MINNESOTA, NEW YORK,  

OREGON, PENNSYLVANIA, RHODE ISLAND, VERMONT, AND 
WASHINGTON, AND THE DISTRICT OF COLUMBIA AS AMICI  

CURIAE IN SUPPORT OF APPELLEES 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
April 12, 2019 

MAURA HEALEY 
   Attorney General for the  
   Commonwealth of Massachusetts 
SETH SCHOFIELD, Cir. No. 1141881 
   Senior Appellate Counsel  
TURNER SMITH, Cir. No. 1177317 
   Assistant Attorney General 
Energy and Environment Bureau 
OFFICE OF THE ATTORNEY GENERAL 
   OF MASSACHUSETTS 
One Ashburton Place, 18th Floor 
Boston, Massachusetts 02108 
(617) 963-2436 

(Additional counsel listed on signature page) 

Case: 18-2118     Document: 00117429231     Page: 1      Date Filed: 04/22/2019      Entry ID: 6248384



Case: 18-2118     Document: 00117429231     Page: 2      Date Filed: 04/22/2019      Entry ID: 6248384



Page

Pike

Case: 18-2118     Document: 00117429231     Page: 3      Date Filed: 04/22/2019      Entry ID: 6248384



Page

Altria Grp. v. Good

American Ins. Ass’n v. Garamendi

Antilles Cement Corp. v. Acevedo Vila

Askew v. American Waterways Operators, Inc.

Associated Indus. of Massachusetts v. Snow

Barclays Bank v. Franchise Tax Bd. of California
passim

City of Philadelphia v. New Jersey

Commonwealth Edison Co. v. Montana

Container Corp. of America v. Franchise Tax Bd.

Crosby v. Nat’l Foreign Trade Council

CSX Transp. v. Easterwood

CTS Corp. v. Dynamics Corp. of America

Department of Revenue of Kentucky v. Davis

ENGIE Gas & LNG LLC v. Department of Pub. Utils.

Exxon Corp. v. Governor of Maryland

Geier v. American Honda Motor Co

Great Atl. & Pac. Tea Co. v. Cottrell

Hamilton v. Ky. Distilleries & Warehouse

Huron Portland Cement v. Detroit

Case: 18-2118     Document: 00117429231     Page: 4      Date Filed: 04/22/2019      Entry ID: 6248384



Page

Indigenous Envtl. Network v. U.S. Department of State

Japan Line Ltd. v. L.A. Cty.

Kassel v. Consolidated Freightways Corp. of Delaware

Kimball v. Land Use Regulation Comm’n

League of Conservation Voters v. Trump

Lighthouse Resources, Inc. v. Inslee

Maine v. Taylor

Medtronic, Inc. v. Lohr

Murphy v. National Collegiate Athletic Ass’n

National Ass’n of Optometrists & Opticians v. Harris

National Foreign Trade Council v Natsios

Norfolk Southern Corp. v. Oberly

Northwest Cent. Pipeline Corp. v. State Corp. Comm’n

Pacific Gas & Elec. Co. v. State Energy Res. Conservation & Dev. 
Comm’n

Pacific Merchant Shipping Ass’n v. Goldstene

Pacific Nw. Venison Producers v. Smitch

Case: 18-2118     Document: 00117429231     Page: 5      Date Filed: 04/22/2019      Entry ID: 6248384



Page

Pharmaceutical Care Mgmt. v. Rowe

Pharmaceutical Research & Mfrs. of America v. Concannon

Pharmaceutical Research & Mfrs. of America v. Walsh

Philip Morris, Inc. v. Reilly

Pike v. Bruce Church, Inc.

Rapanos v. United States

Shady Grove Orthopedic Assocs. v. Allstate Ins.

Sindi v. El-Moslimany

South Dakota v. Wayfair, Inc.

South-Central Timber Dev., Inc. v. Wunnicke

TBI, Inc. v. Board of Health of N. Andover

Texas MidStream Gas Servs. v. City of Grand Prairie

United Haulers Ass’n v. Oneida-Herkimer Solid Waste Mgmt. Auth

United States v. Slade

Wardair Canada, Inc. v. Florida Dep’t of Rev

Washington Gas Light Co. v. Prince George’s Cnty.

Wyeth v. Levine

Case: 18-2118     Document: 00117429231     Page: 6      Date Filed: 04/22/2019      Entry ID: 6248384



Page

Case: 18-2118     Document: 00117429231     Page: 7      Date Filed: 04/22/2019      Entry ID: 6248384



Page

Case: 18-2118     Document: 00117429231     Page: 8      Date Filed: 04/22/2019      Entry ID: 6248384



Page

Transporting Oil and Gas: 
U.S. Infrastructure Challenges

Reconstituting the Federalism Battle in 
Energy Transportation

Bitker on Regulation of Interstate and Foreign 
Commerce

In re Northern Pass Transmission, LLC
appeal pending

Utilities Withdraw Plan for $3 Billion Natural Gas 
Pipeline Expansion

Case: 18-2118     Document: 00117429231     Page: 9      Date Filed: 04/22/2019      Entry ID: 6248384



Case: 18-2118     Document: 00117429231     Page: 10      Date Filed: 04/22/2019      Entry ID: 6248384



see

accord 

Case: 18-2118     Document: 00117429231     Page: 11      Date Filed: 04/22/2019      Entry ID: 6248384



United Haulers Ass’n v. Oneida-

Herkimer Solid Waste Mgmt. Auth

Hamilton v. Ky. Distilleries & Warehouse

Rapanos v. United States

Case: 18-2118     Document: 00117429231     Page: 12      Date Filed: 04/22/2019      Entry ID: 6248384



Huron

Portland Cement v. Detroit

See

Bitker on Regulation of 

Interstate and Foreign Commerce

Great Atl. & Pac. Tea Co. v. Cottrell

Maine v. Taylor

Case: 18-2118     Document: 00117429231     Page: 13      Date Filed: 04/22/2019      Entry ID: 6248384



See, e.g

ENGIE Gas & LNG LLC v. Department of Pub. Utils.
Utilities Withdraw Plan for $3 Billion Natural Gas 

Pipeline Expansion
In

re Northern Pass Transmission, LLC
appeal pending

Norfolk Southern Corp. v. Oberly

Case: 18-2118     Document: 00117429231     Page: 14      Date Filed: 04/22/2019      Entry ID: 6248384



See

see

also TBI, Inc. v. Board of Health of N. Andover

cf. City of Philadelphia v. New Jersey

Lighthouse Resources, Inc. v. Inslee

Case: 18-2118     Document: 00117429231     Page: 15      Date Filed: 04/22/2019      Entry ID: 6248384



Murphy v. National Collegiate Athletic Ass’n

Wyeth v. Levine

Case: 18-2118     Document: 00117429231     Page: 16      Date Filed: 04/22/2019      Entry ID: 6248384



Altria Grp. v. Good

CSX Transp. 

v. Easterwood

Pipeline Safety

safety pipeline

PSA United States v. Slade

Sindi v. El-Moslimany

See Pacific Merchant Shipping Ass’n v. Goldstene

Case: 18-2118     Document: 00117429231     Page: 17      Date Filed: 04/22/2019      Entry ID: 6248384



Id.

safety pipeline

Id.  see infra

Id.

see

E.g.

cf.

Case: 18-2118     Document: 00117429231     Page: 18      Date Filed: 04/22/2019      Entry ID: 6248384



Washington Gas Light Co. v. Prince George’s Cnty.

Texas MidStream Gas Servs. v. City of Grand Prairie

 Id. see also

Case: 18-2118     Document: 00117429231     Page: 19      Date Filed: 04/22/2019      Entry ID: 6248384



non-

pipeline

see

Geier v. American Honda Motor Co

Case: 18-2118     Document: 00117429231     Page: 20      Date Filed: 04/22/2019      Entry ID: 6248384



Washington

CSX Transp.

Case: 18-2118     Document: 00117429231     Page: 21      Date Filed: 04/22/2019      Entry ID: 6248384



See

Associated Indus. of 

Massachusetts v. Snow see also Philip Morris 

Inc. v. Harshbarger

See

Medtronic, Inc. v. Lohr

Shady Grove 

Orthopedic Assocs. v. Allstate Ins.

Pacific Gas & 

Snow

Case: 18-2118     Document: 00117429231     Page: 22      Date Filed: 04/22/2019      Entry ID: 6248384



Elec. Co. v. State Energy Res. Conservation & Dev. Comm’n

preserves

See

Case: 18-2118     Document: 00117429231     Page: 23      Date Filed: 04/22/2019      Entry ID: 6248384



See

see id.

see

Case: 18-2118     Document: 00117429231     Page: 24      Date Filed: 04/22/2019      Entry ID: 6248384



See Kimball v. Land Use Regulation 

Comm’n

Maine Maine

Department of Revenue of Kentucky v. Davis

South-Central Timber Dev., Inc. v. Wunnicke

Case: 18-2118     Document: 00117429231     Page: 25      Date Filed: 04/22/2019      Entry ID: 6248384



Container Corp. of America v. 

Franchise Tax Bd.

Barclays Bank v. Franchise Tax Bd. 

of California

explicit

Container

see Barclays

infra

American Ins. Ass’n v. Garamendi

Case: 18-2118     Document: 00117429231     Page: 26      Date Filed: 04/22/2019      Entry ID: 6248384



Container specific

Barclays see Wardair Canada, Inc. v. Florida 

Dep’t of Rev

Barclays

Barclays

not

Id. Japan Line Ltd. v. L.A. Cty.

Id.

permit

Case: 18-2118     Document: 00117429231     Page: 27      Date Filed: 04/22/2019      Entry ID: 6248384



Id.

see

Transporting Oil and Gas: U.S. Infrastructure Challenges

Accord Reconstituting the Federalism Battle in 
Energy Transportation

Case: 18-2118     Document: 00117429231     Page: 28      Date Filed: 04/22/2019      Entry ID: 6248384



see

see

see Pacific Merchant Shipping 

Ass’n v. Goldstene

Askew v. American Waterways 
Operators, Inc.

id.

Case: 18-2118     Document: 00117429231     Page: 29      Date Filed: 04/22/2019      Entry ID: 6248384



domestic

all

Container

Barclays

permit[s]

Case: 18-2118     Document: 00117429231     Page: 30      Date Filed: 04/22/2019      Entry ID: 6248384



See id.

see Wardair

e.g.

Case: 18-2118     Document: 00117429231     Page: 31      Date Filed: 04/22/2019      Entry ID: 6248384



See, e.g.

See Japan Line

Case: 18-2118     Document: 00117429231     Page: 32      Date Filed: 04/22/2019      Entry ID: 6248384



cf. Commonwealth Edison Co. v. Montana

E.g. League of Conservation Voters v. Trump

Northwest Cent. Pipeline Corp. 

v. State Corp. Comm’n law

cf. Wardair

Case: 18-2118     Document: 00117429231     Page: 33      Date Filed: 04/22/2019      Entry ID: 6248384



Northwest

Container

Pike see Pike v. Bruce Church, Inc.

Pike

Pike

Pacific Nw. Venison Producers v. Smitch

see Antilles Cement Corp. v. Acevedo Vila

Pike See Pharmaceutical Research & Mfrs. of 

America v. Concannon aff’d sub 

nom. Pharmaceutical Research & Mfrs. of America v. Walsh

Pike Pike

Case: 18-2118     Document: 00117429231     Page: 34      Date Filed: 04/22/2019      Entry ID: 6248384



Pharmaceutical Care Mgmt. v. Rowe

Pharmaceutical

Rowe

Pike Davis

see also Philip Morris, Inc. v. Reilly

Pike

Kassel v. Consolidated Freightways Corp. 

of Delaware see CTS Corp. v. 

Dynamics Corp. of America

Case: 18-2118     Document: 00117429231     Page: 35      Date Filed: 04/22/2019      Entry ID: 6248384



 see also 

Pharmaceutical

in-state

Id. Exxon Corp. v. Governor of 

Maryland

See, e.g.

not See

Indigenous Envtl. Network v. U.S. Department of State

Pike

Pike

per se Davis

Case: 18-2118     Document: 00117429231     Page: 36      Date Filed: 04/22/2019      Entry ID: 6248384



see Oneida-Herkimer Pike

discriminatory compare Davis

and National Ass’n of Optometrists & 

Opticians v. Harris with Pharmaceutical

Pike

compare South Dakota 

v. Wayfair, Inc. with Pharmaceutical

Pike

see 

Davis

Oneida-

Herkimer

National Foreign Trade Council v Natsios
patent

aff’d in part by Crosby
v. Nat’l Foreign Trade Council

Case: 18-2118     Document: 00117429231     Page: 37      Date Filed: 04/22/2019      Entry ID: 6248384



Attorney General for the 
Commonwealth of Massachusetts

Senior Appellate Counsel

   Assistant Attorney General 

  Attorney General of California   Attorney General of Connecticut 

Case: 18-2118     Document: 00117429231     Page: 38      Date Filed: 04/22/2019      Entry ID: 6248384



  Attorney General of Delaware Attorney General of Maine 

Attorney General of Maryland Attorney General of Minnesota 

Attorney General of New York   Attorney General of Oregon 

  Attorney General for the
  Commonwealth of Pennsylvania 

Attorney General of Rhode Island 

  Attorney General of Vermont Attorney General of Washington 

Case: 18-2118     Document: 00117429231     Page: 39      Date Filed: 04/22/2019      Entry ID: 6248384



Attorney General for the 
  District of Columbia

Case: 18-2118     Document: 00117429231     Page: 40      Date Filed: 04/22/2019      Entry ID: 6248384



Counsel of Record for the 
Commonwealth of Massachusetts

Counsel of Record for the 
Commonwealth of Massachusetts

Case: 18-2118     Document: 00117429231     Page: 41      Date Filed: 04/22/2019      Entry ID: 6248384


