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UNITED STATES DISTRICT COURT 
DISTRICT OF NORTH DAKOTA 

WESTERN DIVISION 
 
 
Energy Transfer Equity, L.P., et al. 
 

Plaintiffs, 
 
v. 
 
Greenpeace International 
(aka “Stichting Greenpace Council”), et al. 
 

Defendants. 
 

 
Case No. 1:17-cv-173 
 
 
MOTION TO DISMISS 
PURSUANT TO RULES 
12(B)(6) AND 12(B)(2), AND 
MEMORANDUM IN 
SUPPORT 

 
 BankTrack (aka Stichting BankTrack, hereinafter, “BankTrack”) moves to dismiss the 

foregoing action filed against it by Energy Transfer Equity, LP, and Energy Transfer Partners, LP 

(hereinafter collectively, “Energy Transfer”), under Rule 12(b)(6) of the Federal Rules of Civil 

Procedure for failure to state a claim upon which relief can be granted and Rule 12(b)(2) of the Federal 

Rules of Civil Procedure for lack of personal jurisdiction. 

Introduction 

This lawsuit is an attack on the fundamental First Amendment rights of citizens and nonprofit 

organizations engaged in public policy advocacy work. Unfortunately for Energy Transfer, a 

voluminous complaint cannot make up for its lack of merit. Stripped of its hyperbole, the Complaint 

is nothing more than an attempt to punish BankTrack for its justifiable (and more importantly, First 

Amendment protected) opposition to the Dakota Access Pipeline (“DAPL”). 

This is not the first time that a company has tried to quell its critics with a bogus lawsuit. (And 

it is not the first time Plaintiffs’ counsel have led such a charge.) But as shown by the recent dismissal 

of a nearly identical case, our courts were not established to enable such patently abusive tactics.  See 

Resolute Forest Prods. v. Greenpeace Int’l, No. 17-cv-02824, 2017 U.S. Dist. LEXIS 170927 (N.D. Cal. Oct. 
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16, 2017) (dismissing RICO and defamation claims against Greenpeace entities). 

BankTrack joins the arguments advanced by its co-defendants Greenpeace and Greenpeace 

International, which persuasively demonstrate that Energy Transfer’s case lacks merit and should be 

dismissed in its entirety. But the claims brought against BankTrack are frivolous and should be 

dismissed for several additional reasons. 

Cutting through the morass of the Complaint, there are an extremely limited number of actual 

factual allegations against BankTrack. In effect, Energy Transfer wants a North Dakota court to order 

BankTrack, a Dutch non-profit, to pay hundreds of millions of dollars for sending letters to a number 

of financial institutions. That is all this case is about. 

At the threshold, this Court lacks personal jurisdiction over such a case. BankTrack has not 

acted in North Dakota. None of the letters were sent to financial institutions based in North Dakota 

(only two of which are headquartered in the United States at all). And none of those institutions are 

even alleged to have cancelled or altered the terms of any loan commitments for DAPL. Courts may 

exercise personal jurisdiction over nonresident defendants only if that defendant purposefully 

established “minimum contacts” in the forum state. BankTrack has no such minimum contacts. 

Even if this Court had jurisdiction, the case should be dismissed because BankTrack’s conduct 

is protected under the First Amendment. While Energy Transfer may believe that BankTrack’s letters 

contain falsehoods – they do not – the First Amendment requires a much higher pleading burden 

when matters of public controversy are at issue: Plaintiffs must plausibly allege actual malice (and/or 

intentional falsehood). Nothing in the Complaint suggests that BankTrack had such intent. There are 

no factual allegations that suggest BankTrack did not believe what it was saying or that it was recklessly 

indifferent to the truth.  

Perhaps because the allegations against BankTrack are so weak, Energy Transfer attempts to 

weave them into an amorphous and ill-defined criminal enterprise. The First Amendment also bars 
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that attempt. “Civil liability may not be imposed merely because an individual belong[s] to a group, 

some members of which committed acts of violence. For liability to be imposed by reason of 

association alone, it is necessary to establish that the group itself possessed unlawful goals and that 

the individual held a specific intent to further those illegal aims.” NAACP v. Claiborne Hardware Co., 

458 U.S. 886, 920 (1982). Energy Transfer’s complaint fails to plausibly allege the existence of a group 

that “possessed unlawful goals” or that BankTrack “specific[ally] inten[ded] to further those illegal 

aims.” Id. 

Beyond these threshold failures, the Complaint does not plausibly state a claim under RICO 

or North Dakota law. As more fully argued by BankTrack’s co-defendants (arguments which 

BankTrack joins), Energy Transfer does not have standing to bring a RICO claim and has not plausibly 

pled the requisite enterprise. However, even if it had, BankTrack is only liable if it exercises “some 

degree of control over the operation or management” over an enterprise. Dahlgren v. First Nat’l Bank, 

533 F.3d 681, 689-90 (8th Cir. 2008). No such control is alleged. Moreover, “all of the substantive 

RICO offenses require pleading and proof that the defendant engaged in a ‘pattern of racketeering 

activity.’” Baker v. Patterson, No. 4:16-CV-00181, 2017 U.S. Dist. LEXIS 172748, at *15-16 (D. Idaho 

Apr. 20, 2017). Energy Transfer failed to plausibly plead (much less plead with particularity) the basic 

level of fraudulent intent necessary for the predicate acts of fraud and extortion it alleges.  

Energy Transfer’s state law claims fare no better. Even if BankTrack were not protected by 

the First Amendment, the letters at issue contain the type of fair comment and criticism that is immune 

from civil liability under defamation law. 

While the allegations in the Complaint are fanciful, the ramifications of this lawsuit – not only 

for the defendants – are incredibly serious.  If a company can walk into the courthouse with no real 

injury and nothing more than conclusory and implausible allegations, these cases will proliferate.  

Organizations and individuals will be chilled and the First Amendment imperiled.   
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Statement of Facts 

BankTrack is a small nonprofit organization based in Nijmegen, the Netherlands. Its sole 

office is in the Netherlands and it does not maintain operations in any other locations. It is being sued 

by Energy Transfer because it engaged in lawful activities that Energy Transfer does not like. That 

activity consisted of exercising free speech and engaging in public advocacy work in opposition to 

certain fossil fuel infrastructure projects, which included DAPL. BankTrack’s stated mission is to 

promote fundamental changes in the operations of banks so that, while conducting their business in 

a fully transparent and accountable manner, they contribute to the ecological wellbeing of the planet, 

and offer a decent life free of poverty for all people.1 In short, BankTrack is engaged in classic 

corporate social responsibility (“CSR”) advocacy work. 

In conducting its work, BankTrack follows the involvement of banks in financing business 

activities with a negative impact on people and our environment, so as to make information available 

in the public domain. It also campaigns to convince banks to cease financing specific projects, 

companies, and high impact sectors, and to bring about ambitious and effective sustainability 

commitments from banks. In doing that work, BankTrack works with others on CSR efforts and 

supports other non-governmental organizations (“NGOs”) and community organizations that engage 

with banks in their own work. 

An objective review of Energy Transfer’s complaint – ignoring unsubstantiated fantasy and 

hyperbole – reveals that BankTrack has been sued because it wrote letters on three dates, and posted 

information on its website. All of this activity occurred well after DAPL became front-page news 

across the country, when allegations about the project and the protests were everywhere in the media, 

and when the controversy had already wound up in this Court. BankTrack merely repeated those well-

                                                 
1 See https://www.banktrack.org/page/about_banktrack. To the extent necessary, the Court can take judicial notice of 
BankTrack’s public statements and other public materials cited below. 
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publicized allegations to the private banks that are its advocacy target. 

The first letter cited in Energy Transfer’s complaint is an open letter sent by BankTrack on 

November 7, 2016 (Compl. ¶¶ 119, et seq.) to the Equator Principles Association2. A copy of the letter 

is attached hereto as Exhibit A. The November 7, 2016 letter requested that the association members 

strengthen their climate commitments, and expressed concern that a number of member institutions 

were involved in financing DAPL, specifically citing a November 1, 2016 article in the Washington 

Post that quoted protesters against DAPL who alleged they had been detained in dog kennels.3 

The second letter from BankTrack referenced in Energy Transfer’s complaint was addressed 

to BBVA, a Spanish bank, on November 28, 2017 (Compl. ¶ 245). A copy of the letter to BBVA is 

attached as Exhibit B. In citing public media sources about the unfolding protests, BankTrack 

requested that BBVA (a) cease further loan disbursements to DAPL, (b) demand that Energy Transfer 

cease construction until all issues concerning its project were resolved to the full satisfaction of the 

Standing Rock Sioux Tribe, (c) withdraw from its loan commitment in the event the Tribe’s concerns 

were not resolved, and (d) make a public statement as to how BBVA would act on these matters. 

Nowhere in Energy Transfer’s complaint is it alleged that BBVA ceased lending activity or withdrew 

from any loan commitments to DAPL as a result of BankTrack’s letter. 

Third, Energy Transfer alleges that on November 30, 2016, BankTrack sent identical letters 

(identical to its November 28, 2016 letter to BBVA) to sixteen financial institutions including: Bank 

of Tokyo Mitsubishi UFJ (Japan), BayernLB (Germany), BNP Paribas (France), Citigroup (United 

States), Wells Fargo (United States), TD Bank (Canada), SMBC (Japan), Société Générale (France), 

                                                 
2 The Equator Principles Association is a voluntary membership-based association of approximately 91 international 
financial institutions, who have voluntarily adopted the “Equator Principles”, a risk management framework for 
determining, assessing and managing environmental and social risk in projects. http://www.equator-principles.com/  
 
3 Washington Post, “Dakota Access protesters accuse police of putting them in ‘dog kennels,’ marking them with 
numbers,” November 1, 2017. https://www.washingtonpost.com/news/morning-mix/wp/2016/11/01/dakota-access-
protesters-accuse-police-of-putting-them-in-dog-kennels-marking-them-with-numbers  
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Natixis (France), Mizuho Bank (Japan), Intesa Sanpaolo (Italy), ING (Netherlands), ICBC (China), 

DNB Norway (Norway), and Credit Agricole (France).  (Compl. ¶ 246). 

Finally, Energy Transfer references that BankTrack posted links to the foregoing letters on its 

website (Compl. ¶ 247), and that it posted information concerning responses received from financial 

institutions and information about DAPL on its website (Compl. ¶¶ 252, 255, 261, 262, 263, 270, 275). 

In short, the sum of Energy Transfer’s complaints about BankTrack are that it wrote one letter 

to an international association of banks, a series of identical letters to a number of lenders (only two 

of which, Citigroup and Wells Fargo, were located in the United States – in New York and California, 

respectively), and that it informed the public about the following matters on its web site: 

• On December 2, 2016, BNP Paribas responded to BankTrack’s letter citing that 
DAPL’s lending syndicate had engaged the Foley Hoag law firm to engage in a review 
of the project. (Compl. ¶ 252). 
 

• On December 9, 2016, Citibank responded to BankTrack’s letter stating that it would 
be taking a leadership role in the Foley Hoag review. (Compl. ¶ 252). 

 
• On December 21, 2016, Intesa Sanpaolo responded to BankTrack’s letter indicating 

that disbursements of loans to DAPL would occur only when “inherent permits are 
consistent and effective.” (Compl. ¶ 252). 

 
• An announcement on February 2, 2017, welcoming a statement from Dutch lender 

ABN AMRO that it was considering halting financing of Energy Transfer’s projects if 
DAPL was constructed without the consent of the Standing Rock Sioux Tribe, and 
calling on other lenders to do likewise. (Compl. ¶ 261). 

 
• Also on February 2, 2017, a statement that 700,000 people signed petitions to financial 

institutions expressing their concern about DAPL. (Compl. ¶ 262). 
 

• On February 22, 2017, a factual statement that the reputation of the Equator Principles 
has suffered as a result of DAPL, noting that banks should learn lessons from these 
events when considering other projects. (Compl. ¶ 270). 
 

• A March 21, 2017, statement from BankTrack commending ING for the sale of its 
$120 million share of DAPL’s $2.5 billion credit facility to a third-party. (Compl. ¶ 
275). 

 
• Undated website posts simply reciting the fact that activists were increasing pressure 
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on banks (Compl. ¶ 255), and referencing allegations made concerning human rights 
issues that had been published in public media sources and, for that matter, alleged by 
plaintiffs in Dundon, et al. v. Kirchmeier, et al., Case No. 1:16-cv-406, a case currently 
pending before this Court. (Compl., Appendix D, p. 10). 

 
Despite the voluminous nature of Energy Transfer’s complaint, it contains no facts or 

plausible allegations that BankTrack did anything other than write letters to financial institutions and 

post information on its website. Those activities are protected by the First Amendment, and fail to 

create the minimum contacts necessary to establish jurisdiction before this Court. 

Argument 

A. Pleading Standards. 

Energy Transfer’s complaint should be dismissed for failure to state a claim upon which relief 

can be based. Fed. R. Civ. Proc. 12(b)(6). “Rule 12(b)(6) serves to eliminate actions which are fatally 

flawed in their legal premises and designed to fail, thereby sparing litigants the burden of unnecessary 

pretrial and trial activity.” Young v. City of St. Charles, 244 F.3d 623, 627 (8th Cir. 2001). “A complaint 

must allege facts sufficient to state a claim . . . and not merely legal conclusions.” Id.  

 “To survive a motion to dismiss for failure to state a claim, the complaint must show the 

plaintiff ‘is entitled to relief,’ ... by alleging ‘sufficient factual matter, accepted as true, to state a claim 

to relief that is plausible on its face.’” In re Pre-Filled Propane Tank Antitrust Litigation, 860 F.3d 1059, 

1063 (8th Cir. 2017) (en banc) (quoting Fed. R. Civ. P. 8(a)(2) and Ashcroft v. Iqbal, 556 U.S. 662, 678, 

129 S.Ct. 1937, 173 L.Ed.2d 868 (2009)). To avoid dismissal, “[a] plausible claim must plead ‘factual 

content that allows the court to draw the reasonable inference that the defendant is liable for the 

misconduct alleged.’” Iqbal, 556 U.S. at 678. A complaint must allege “more than labels and 

conclusions, and a formulaic recitation of the elements of a cause of action will not do.” Bell Atl. Corp. 

v. Twombly, 550 U.S. 544, 555, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). Courts “are not bound to accept 

as true a legal conclusion couched as a factual allegation,” and “[f]actual allegations must be enough 

to raise a right to relief above the speculative level.” Id. 
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Additionally, allegations of fraud are subject to a heightened pleading standard under Rule 

9(b), which requires plaintiffs to “state with particularity the circumstances constituting fraud or 

mistake.” Fed. R. Civ. P. 9(b). “This particularity requirements demands a higher degree of notice than 

that required for other claims. The claim must identify who, what, where, when, and how.” United 

States ex rel. Costner v. United States, 317 F.3d 883, 888 (8th Cir. 2003).  

“To survive a motion to dismiss [for lack of personal jurisdiction], the plaintiff must state 

sufficient facts in the complaint to support a reasonable inference that defendants may be subjected 

to jurisdiction in the forum state.” Steinbuch v. Cutler, 518 F.3d 580, 585 (8th Cir. 2008). “[T]he party 

asserting jurisdiction bears the burden of establishing a prima facie case” of jurisdiction. Id. 

B. Personal Jurisdiction over BankTrack is Nonexistent. 

There are two types of personal jurisdiction: general jurisdiction and specific jurisdiction. 

Creative Calling Solutions, Inc. v. LF Beauty Ltd., 799 F.3d 975, 979-80 (8th Cir. 2015). The burden of 

establishing either form of jurisdiction rests with Energy Transfer. Viasystems, Inc. v. EBM-Pabst St. 

Georgen GmbH & Co., KG, 64 F.3d 589, 592 (8th Cir 2011). This burden has not and cannot be met.  

Specific jurisdiction is the only conceivable basis of jurisdiction in this case. Cf. Daimler AG v. 

Bauman, 134 S. Ct. 746, 761-62 (2014) (an entity is only subject to general jurisdiction where it is 

“essentially at home” – typically, where it is incorporated or has its principal place of business). There 

is no Constitutionally-permitted basis for specific personal jurisdiction under the federal RICO statute, 

or North Dakota’s long arm-statue.   

Energy Transfer cannot invoke this Court’s nationwide jurisdiction under RICO. While 

Congress can extend the jurisdiction of federal courts beyond the boundaries of the state where they 

sit, it has not extended that jurisdiction to cover BankTrack under these circumstances. RICO allows 

federal courts to exercise nationwide jurisdiction only over US residents (which BankTrack is not) and 

only when the “ends of justice” require it (which they do not). 18 U.S.C. § 1965(b). Even if Energy 
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Transfer could invoke RICO’s nationwide personal jurisdiction, its RICO allegations are patently 

deficient, and a plaintiff cannot rely on RICO to establish jurisdiction “if the RICO claim is 

dismissed.” BWP Media USA, Inc. v. Hollywood Fan Sites, LLC, 69 F. Supp.3d 342, 352 (S.D.N.Y. 2014). 

Without RICO jurisdiction, BankTrack must have had deliberate contacts with North Dakota, 

which satisfy the long-arm statute and the Due Process Clause of the Fourteenth Amendment. See 

Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985). Moreover, “a nonresident’s alleged 

participation in a conspiracy cannot serve as a constitutionally sufficient basis to exercise in personam 

jurisdiction over that individual in [a] situation which would otherwise fail the ‘minimum contacts’ 

approach.” Brown v. Kerkhoff, 504 F. Supp. 2d 464, 518 (S.D. Iowa 2007).  

The complaint alleges no BankTrack contacts with North Dakota, and there are none. 

BankTrack neither transacts business in North Dakota, nor does it employ or have an agent in the 

state. BankTrack and its employees are not even alleged to have undertaken a single act in, or ever 

visited North Dakota. Rather, BankTrack’s actions involved sending letters from the Netherlands to 

financial institutions outside of North Dakota – nearly all of which were outside the United States. 

Capping it off, even the injuries alleged by Energy Transfer – if suffered at all – were not incurred in 

North Dakota.  Cf. Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 776-777 (1984) (“[t]he tort of libel is 

generally held to occur wherever the offending material is circulated”). Simply put, Banktrack lacks 

minimum contacts with North Dakota to justify this Court’s exercise of jurisdiction. 

1. Rule 4 precludes jurisdiction over BankTrack. 

Federal court jurisdiction is governed by Rule 4(k), which provides, in relevant part, for 

jurisdiction on the same bases that could be exercised by a court of general jurisdiction “in the state 

where the district court is located,” Fed. R. Civ. P. 4(k)(1)(A), or when jurisdiction is “authorized by 

a federal statute,” Fed. R. Civ. P. 4(k)(1)(C).  

If Rule 4(k)(1)(A) is the basis for jurisdiction, Energy Transfer must satisfy the state’s long-
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arm statute and the Fourteenth Amendment’s Due Process Clause. Wallace v. Mathias, 864 F. Supp. 2d 

826, 833 (D. Neb. 2012). Under those circumstances, jurisdiction is constitutionally permissible only 

when the defendant has established “minimum contacts” with the state, and when jurisdiction is 

consistent with “traditional notions of fair play and substantial justice.” See World-Wide Volkswagen 

Corp. v. Woodson, 444 U.S. 286, 291 (1980).  

If Rule 4(k)(1)(C) is the basis, jurisdiction is limited by the terms of the statute and the Fifth 

Amendment’s Due Process Clause. Supra, Wallace, 864 F. Supp.2d at 833 (service establishes 

jurisdiction when “expressly authorized by a federal statute” (emphasis in original)). The Fifth 

Amendment demands that the defendant have “minimum contacts” with the United States and for 

jurisdiction to be consistent with fair play and substantial justice. Id. 

2. BankTrack is not subject to nationwide jurisdiction under RICO. 

The federal RICO statute does not provide unqualified nationwide personal jurisdiction. 

Butcher’s Union Local No. 498 v. SDC Invest, Inc., 788 F.2d 535, 539 (9th Cir. 1986) (“the right to 

nationwide service in RICO suits is not unlimited”). There are three statutory limitations under 18 

U.S.C. § 1965(b) that must be satisfied (in addition to the Due Process requirements imposed by the 

Fifth Amendment).4  First, “the court must have personal jurisdiction over at least one of the alleged 

participants in the multidistrict conspiracy.” Id. Second, any defendant – who would not be subject to 

personal jurisdiction in the forum based on its own contacts – must “resid[e]” in another district of 

the United States. 18 U.S.C. § 1965(b). And third, “the ends of justice” must demand joining that 

defendant in the suit. Id.  

BankTrack takes no position as to whether any of its co-defendants are subject to jurisdiction 

                                                 
4 “Although the Eighth Circuit Court of Appeals has yet to weigh in on the issue, seven federal circuit courts of appeals 
have held, and another, the Third Circuit Court of Appeals, has implied, that RICO § 1965(b) authorizes nationwide 
service of process.” Armstrong v. Am. Pallet Leasing Inc., 678 F. Supp. 2d 827, 849 (N.D. Iowa 2009). See also PT United Can 
Co. v. Crown Cork & Seal Co., 138 F.3d 65, 71-72 (2d Cir. 1998) (holding that Section 1965(b), and not Section 1965(d), 
“provides for nationwide service and jurisdiction over “other parties” not residing in the district”). 
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in North Dakota but, regardless, jurisdiction over BankTrack is lacking because it does not reside in 

any district of the United States and the “ends of justice” do not require its joinder. 

i. RICO does not provide a basis for obtaining jurisdiction over foreign entities. 
 

BankTrack is a nonprofit organization, formed as a “Stichting”5 under Dutch law, and is 

headquartered in the Netherlands. Compl. ¶ 35. In other words, BankTrack does not “reside in any 

other district” of the United States. A foreign RICO defendant only “may be subjected to jurisdiction 

in personam under Rule 4(k)(1)(A), if it is amenable to jurisdiction in the forum state, or under Rule 

4(k)(2), if it is not amendable to suit in any state but have sufficient contacts with the nation as a 

whole.” Nat’l Asbestos Workers Med. Fund v. Philip Morris, Inc., 86 F. Supp. 2d 137, 142 (E.D.N.Y. 2000). 

“[B]y its terms section 1965(b) does not apply to foreign defendants, as they do not ‘reside in any 

other district.’” Nocando Mem Holdings, Ltd. v. Credit Commer. de Fr., S.A., No. 01-CA-1194, 2004 U.S. 

Dist. LEXIS 22513, at *27-28 (W.D. Tex. Oct. 6, 2004).  

The fact that BankTrack accepted service in the United States does not affect the jurisdictional 

analysis. The question under 4(k)(1)(C) is whether Congress “expressly authorized” jurisdiction. 

Wallace, 864 F. Supp. 2d at 833 (service establishes jurisdiction when “expressly authorized by a 

federal statute” (emphasis in original)). And if, as here, Congress authorized nationwide service only 

for a particular type of defendant – i.e., one who resides in the United States – extraterritorial 

jurisdiction is also so limited. Philip Morris, 86 F. Supp.2d at 142.  

In short, because BankTrack is not a US resident, RICO does not provide a basis for 

extraterritorial jurisdiction under 4(k)(1)(C). 

ii. Jurisdiction over BankTrack does not serve the “ends of justice.” 
 

Even if BankTrack were a US resident, RICO could still not be a basis for nationwide 

jurisdiction. “[M]erely naming persons in a RICO complaint does not, in itself, make them subject to 

                                                 
5 A “Stichting” (foundation) is a legal entity under Dutch law with limited liability, but with no members or shared capital.  
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section 1965(b)’s nationwide service provisions,” Butcher’s Union Local No. 498, 788 F.2d at 539. 

Exercising jurisdiction over an out-of-state defendant must still serve the “ends of justice.” 18 U.S.C. 

§ 1965(b). 

The limited extraterritorial jurisdiction provided under section 1965(b) was not included to 

permit out-of-state defendants to be sued in far-off courts on a plaintiff’s whim. See PT United Can Co. 

v. Crown Cork & Seal Co., 138 F.3d 65, 71-72 (2d Cir. 1998) (“Congress has expressed a preference in 

§ 1965 to avoid, where possible haling defendants into far flung flora.”). “[P]laintiffs must show that 

there is no other district in which a court will have personal jurisdiction over all of the alleged co-

conspirators.” Butcher’s Union, 788 F.2d at 539. See also, PT United Can Co., 138 F.3d at 71 (“There is no 

impediment to prosecution of a civil RICO action in a court foreign to some defendants if it is 

necessary, but the first preference, as set forth in § 1965(a), is to bring the action where suits are 

normally expected to be brought.”). Nationwide jurisdiction was provided to aid a plaintiff that could 

not find a single forum where they could litigate their case, not to aid a forum-shopping plaintiff by 

inconveniencing out-of-state defendants with no forum contacts. Plaintiffs have not shown that there 

is no other forum where all the defendants would be subject to jurisdiction.6 

If this Court were to ignore the fact that Plaintiffs have not shown that all the defendants 

could not have been sued in another district (the majority rule)7, and look at the totality of the 

circumstances, jurisdiction over BankTrack would still not serve “the ends of justice.” First, “cases are 

unanimous that a bare allegation of conspiracy between the defendant and a person within the 

personal jurisdiction of the court is not enough.” Stauffacher v. Bennett, 969 F.2d 455, 460 (7th Cir. 

                                                 
6 BankTrack has few contacts with the United States. The only two states where BankTrack directed any relevant activity 
are California and New York, where two of the allegedly defamatory letters were sent. 
7 While the Tenth Circuit has held open the possibility that the “ends of justice” could be satisfied even where all 
defendants are subject to jurisdiction in another forum, this is an outlier position among the other circuits. (The Eighth 
Circuit has not considered the question). See Hallmark Cards, Inc. v. Monitor Clipper Partners, LLC, 757 F. Supp. 2d 904, 914 
(W.D. Mo. 2010). 
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1992). While it is difficult to understand the objective and scope of the conspiracy alleged8, “simple 

statements … that Defendants are involved in a conspiracy, without supporting facts, are insufficient 

to justify nationwide service and jurisdiction under RICO.” Dymits v. Am. Brands, Inc., No. 96-1897, 

1996 U.S. Dist. LEXIS 19742 at *18-19 (N.D. Cal. Dec. 31, 1996).9 It would not serve the “ends of 

justice” to force BankTrack to litigate here on so bare an allegation of conspiracy. Second, neither 

Plaintiff nor any Defendant resides in North Dakota. Plaintiffs should not be heard to complain about 

having to litigate in a different foreign forum. Third, BankTrack has never been in North Dakota, and 

required travel from the Netherlands to North Dakota would be a burden – particularly for a small 

nonprofit organization. Fourth, many, if not most, of the relevant witnesses – including the financial 

institutions (that BankTrack is falsely alleged to have misled) and other putative “enterprise” members 

– reside outside this Court’s jurisdiction. 

In sum, Plaintiffs have demonstrated no overriding need for forcing BankTrack to litigate in 

a forum where it has no contacts, as there are likely alternative fora where all Defendants could be 

sued. Nor are there identifiable efficiency or equity interests demonstrating why nationwide 

jurisdiction is justified. 

3. Jurisdiction is improper under Rule 4(k)(1) because BankTrack has not 
engaged in any conduct inside or outside of North Dakota that satisfies its 
long-arm statute or the Constitution. 

 
In the absence of a federal statute authorizing jurisdiction, BankTrack must have contacts with 

North Dakota that satisfy its long-arm statute and the Due Process Clause of the Fourteenth 

Amendment. Dever v. Hentzen Coatings, Inc., 380 F.3d 1070, 1073 (8th Cir. 2004). It does not have any 

                                                 
8 Energy Transfer’s allegations concerning the putative “enterprise” and its “conspiracy” are disjointed, with many 
allegations contained in broad and sweeping statements that read more like political polemic instead of concise, factual 
statements typically required in pleadings. 
9 See also In re LIBOR-Based Fin. Instruments Antitrust Litig., No. 11 MDL 2262, 2015 U.S. Dist. LEXIS 147561, at*160-61 
(S.D.N.Y. Oct. 19, 2015) (“courts that have recognized personal jurisdiction on the basis of conspiracy have required 
plaintiffs to ‘(1) make a prima facie factual showing of a conspiracy; (2) allege specific facts warranting the interference that 
the defendant was a member of the conspiracy; and (3) show that the defendant’s co-conspirator committed a tortious act 
pursuant to the conspiracy in the forum”). 
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contacts, so neither is satisfied. 

i. BankTrack’s contacts, not those of third parties, determine jurisdiction. 
 

BankTrack’s own contacts with North Dakota are determinative of jurisdiction, not those of 

any other alleged “enterprise” member. The North Dakota long-arm statute does not provide for 

jurisdiction over a non-resident alleged co-conspirator. Rather, it only permits jurisdiction “over a 

person who acts directly or by an agent …” N.D.R. Civ. P. 4(b)(2). Personal jurisdiction predicated 

on agency is a well-established basis for jurisdiction, and is distinct from jurisdiction predicated on 

conspiracy. Jin v. Ministry of State Sec., 335 F. Supp.2d 72, 79 n.3 (D.D.C. 2004) (“Although conspiracy 

and agency both involve attribution of liability, the doctrines are not identical, the latter being closer 

to purposeful availment … [And] automatically equating conspiracy jurisdiction with agency-law 

analysis would not appear to satisfy due process in every, or even most, situations.”).10 And the fact 

that the long-arm statute explicitly provides for jurisdiction based on an agent’s contact means that 

this Court should not read in a third basis. 

But whether North Dakota would hypothetically extend its courts’ jurisdiction to cover non-

resident co-conspirators is of little practical importance.  As this Court recently held:  “a mere claim 

of civil conspiracy against individuals with otherwise insufficient minimum contacts will not support 

a finding of personal jurisdiction.” Alexander WF, LLC v. Hanlon, No. 14-cv-068, 2015 U.S. Dist. 

LEXIS 189838, at *18 (D.N.D. Feb. 19, 2015). See also Brown, 504 F. Supp. 2d at 518 (“a nonresident’s 

alleged participation in a conspiracy cannot serve as a constitutionally sufficient basis to exercise in 

personam jurisdiction over that individual in [a] situation which would otherwise fail the ‘minimum 

contacts’ approach”); Jin, 335 F. Supp. 2d at 80 (“This court determines that jurisdiction based on the 

three traditional elements of conspiracy jurisdiction alone violates due process. Personal jurisdiction, 

                                                 
10 Energy Transfer has not (and could not) plead facts demonstrating a principal-agent relationship between BankTrack 
and any entity subject to jurisdiction in North Dakota. 
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even if based on conspiracy, requires purposeful availment.”).  BankTrack’s own contacts with North 

Dakota are the only ones that matter for this jurisdictional inquiry. 

ii. North Dakota’s long-arm statute requires in-state conduct or an in-state injury, neither 
of which have been alleged by Energy Transfer. 

 
While North Dakota’s long-arm statute was “designed to permit the state courts to exercise 

personal jurisdiction to the fullest extent permitted by due process,” Beaudoin v. S. Tex. Blood & Tissue 

Ctr., 699 N.W.2d 421, 425 (N.D. 2005), the fact that Energy Transfer fails to satisfy it underscores the 

impropriety of jurisdiction over BankTrack.  

North Dakota’s long arm-statute enumerates several types of conduct that can provide a basis 

for jurisdiction. N.D.R. Civ. P. 4(b). Many of those bases are plainly inapplicable.11 Only two require 

consideration: (1) whether BankTrack has “commit[ted] a tort within” North Dakota, N.D.R. Civ. P. 

4(b)(2)(D); or (2) whether BankTrack has committed a tort outside North Dakota that “cause[d] injury 

to another person or property within” the state, N.D.R. Civ. P. 4(b)(2)(C). Assuming arguendo that 

torts were committed by BankTrack, and that Energy Transfer was somehow damaged, neither the 

acts nor the injury occurred in North Dakota. 

Energy Transfer has alleged tortious interference and defamation. Compl. at 181-8412.  This 

allegedly tortious conduct did not occur in North Dakota. There is no allegation that BankTrack 

circulated or published defamatory materials in or from North Dakota. And, critically, defamation 

occurs where “the offending material is circulated.” Supra, Keeton, Inc., 465 U.S. at 776-77. See also, 

Walden v. Fiore, 134 S. Ct. 1115, 1123-24 (2014) (“[B]ecause publication to third persons is a necessary 

element of libel, the defendants’ intentional tort actually occurred” in place of publication (internal 

                                                 
11 For example, BankTrack does not “transact[ ] any business” in North Dakota, N.D.R. Civ. P. 4(b)(2)(A). And, 
BankTrack does not “contract[ ] to supply or supply[ ] service, goods, or other things” in North Dakota. 
12 While alleged separately, these are not separate bases for liability, as the allegedly tortious conduct underlying the 
interference claim is the “dissemination of false, misleading and defamatory statements.” Id. at 183. See also Trade ‘N Post, 
L.L.C. v. World Duty Free Ams., Inc., 628 N.W.2d 707, 717 (N.D. 2001) (tortious interference with business requires 
“independently tortious or otherwise unlawful act of interference”). 
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citations omitted)). The simple fact that those materials referenced conduct in North Dakota does not 

mean that the torts were committed in North Dakota. Energy Transfer has not satisfied Rule 

4(b)(2)(D). Nor is BankTrack alleged to have interfered with any business relationships between 

Plaintiffs and a North Dakotan. 

While Plaintiffs contend that they have “suffered substantial damage in North Dakota, 

including costs of delayed construction, unanticipated costs of professional security services to ward 

off violent protesters, and costs associated with combatting the Enterprise’s campaign of 

disinformation within North Dakota,” Compl. ¶ 360, none of those purported injuries are actually or 

plausibly alleged to stem from BankTrack’s conduct, which solely involved sending letters to out-of-

state (primarily international) banks.  

Energy Transfer’s allegations of non-North Dakotan injuries identify four types of injuries; 

but, again, these injuries were either not suffered in North Dakota, or are completely unrelated to 

BankTrack’s alleged conduct. First, Energy Transfer complains that “the Enterprise has impaired or 

otherwise damaged multiple contractual relationships,” citing divestment from it and DAPL. Compl. 

¶ 362. As to investors divesting from Energy Transfer stock – even if that could be considered an 

“injury” (and even if it was proximately caused by BankTrack) – it is not an “injury to another person 

or property within” North Dakota.  The Energy Transfer companies are not North Dakota entities. 

And, there is no allegation that any divested equity interests were held in North Dakota. As for loans 

for the DAPL project, Energy Transfer has not alleged that any loans were cancelled or modified, only 

that certain members of the larger lending syndicate sold their loan participation interests to third-

parties. See e.g. Compl. ¶¶ 275, 277, 278. There is no allegation – nor could there be – that the sale of 

any loan participation by one lender to another resulted in unfavorable terms, or delayed access to 

capital. Energy Transfer’s credit facilities for construction of DAPL remained in place. 

Second, Energy Transfer complains about damages to its reputation. Id. ¶ 363. Critically, 
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Energy Transfer does not allege that BankTrack’s letters – which were neither circulated nor published 

in North Dakota – damaged its reputation in North Dakota. Cf. id. ¶ 363. (It is safe to say that given 

North Dakota media coverage and resident perceptions of the DAPL project, Energy Transfer 

maintains a good reputation in North Dakota.)  If BankTrack caused any reputational damage, it 

occurred elsewhere, i.e., where the letters were actually sent. Cf. Keeton v. Hustler Magazine, Inc., 465 U.S. 

770, 776-777 (1984) (“[t]he tort of libel is generally held to occur wherever the offending material is 

circulated”). 

Third, Energy Transfer complains about disruption to its construction, which it claims arose 

because of “baseless claims in litigation” and “direct criminal actions taken to disrupt construction at 

DAPL worksites, damage construction equipment, and destroy segments of pipeline.” Id. ¶ 364. None 

of those allegations are attributed to BankTrack.  Nor could they be plausibly attributed:  BankTrack 

does not engage in litigation (other than being forced to defend against this meritless action); and, has 

in no way engaged in, or even conceivably encouraged or contributed, to any physical disruptions 

through the act of writing letters to financial institutions. 

Finally, Energy Transfer says it has suffered unspecified “monetary damages” because of 

“illegal cyber-attacks.” Id. ¶ 365. This is an utterly frivolous, factually un-supported, and sensational 

allegation – certainly as to BankTrack. There is nothing in the Complaint that even suggests (much 

less plausibly suggests) that BankTrack participated in, had knowledge of, or encouraged cyber-attacks.  

In short, Energy Transfer has not shown an injury in North Dakota that can be attributable 

to BankTrack and has therefore failed to satisfy Rule 4(b)(2)(C). 

iii. BankTrack lacks the necessary minimum contacts with North Dakota, has not 
purposefully availed itself of the forum, and has not purposefully directed any activity at 
the forum. 

 
“[T]he constitutional touchstone [for jurisdiction over a non-resident defendant] remains 

whether [he or she] purposefully established ‘minimum contacts’ in the forum state,” such “that he 
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should reasonably anticipate being haled into court there.”  Burger King Corp. v. Rudzewicz, 471 U.S. 462, 

474 (1985). A defendant should anticipate being “haled into court” in a state when he or she “has 

‘purposefully availed’ itself of the ‘benefits and protections’ of the forum state …” Viasystems, Inc. v. 

EBM-Papst St. Georgen GmbH & Co., KG, 646 F.3d 589, 594 (8th Cir. 2011) (quoting Burger King, 471 

U.S. at 482)). Again, BankTrack does not transact any business, nor has it intentionally acted in any 

manner in North Dakota; it has not invoked the state’s protections, and it “should [not] reasonably 

anticipate” having to litigate here. Burger King, 471 U.S. at 474. 

While this reality should conclusively resolve matters, two issues require brief exploration. 

First, several of the “open letters” at issue in this case were published on BankTrack’s website, which 

is presumably available in North Dakota. However, this is not the type of intentional contact with a 

forum that is relevant to jurisdictional analysis. “A passive Web site that does little more than make 

information available to those who are interested in it is not grounds for the exercise of personal 

jurisdiction.” See, Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119, 1124 (W.D. Pa. 1997); Johnson 

v. Arden, 614 F.3d 785, 796 (8th Cir. 2010) (finding the “Zippo test instructive” for determining 

jurisdiction based on internet activity). Basing jurisdiction on the mere fact that a website was only 

available to forum residents would fly in the face of the Supreme Court’s instruction that jurisdiction 

cannot be predicated on the fortuitous or independent acts of third parties. See e.g., Burger King, 471 

U.S. at 475 (the “‘purposeful availment’ requirement ensures that a defendant will not be haled into a 

jurisdiction solely as a result of ‘random,’ ‘fortuitous,’ or ‘attenuated’ contacts, or of the ‘unilateral 

activity of another party or third person’” (internal citations omitted)).  

Second, BankTrack cannot be subject to specific jurisdiction based on “effects” felt in North 

Dakota. As explained above, Energy Transfer’s alleged injuries (at least those it claims are connected 

to BankTrack’s actions) were not suffered in North Dakota. Yet, even if BankTrack’s conduct resulted 

in some effect or injury in North Dakota, it would not be sufficient to establish jurisdiction. The 
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Supreme Court has permitted so-called “effects” jurisdiction only where a defendant’s “intentional, 

and allegedly tortious, actions were expressly aimed at” the state. Calder v. Jones, 465 U.S. 783, 789 

(1984). See also, Viasystems, 646 F.3d at 594 (same, but noting additionally that “the brunt” of the harm 

must be suffered in the forum state). Moreover, the Eighth Circuit is clear that the “Calder effects test 

[should be construed] narrowly” and that “absent additional contacts, mere effects in the forum state 

are insufficient to confer personal jurisdiction.” Johnson v. Arden, 614 F.3d 785, 796-97 (8th Cir. 2010).    

BankTrack’s “open letters” were not “expressly aimed” at North Dakota. The Johnson case is 

instructive. In that case, plaintiffs (Missouri residents) alleged that the defendant (a Colorado resident) 

had defamed them by posting false statements on a website (hosted in Colorado), including that the 

plaintiffs “killed and tortured unwanted cats and operated a ‘kitten mill’ in Unionville, Missouri.” Id. 

at 796. The Court rejected the notion that the statements were aimed at Missouri simply because they 

referenced Missouri: “The statements were aimed at the Johnsons; the inclusion of ‘Missouri’ in the 

posting was incidental and not ‘performed for the very purpose of having their consequences’ felt in 

Missouri.” Id.  The circumstances here are identical. The fact that BankTrack discussed DAPL – a 

project that runs, in part, through North Dakota – can in no way suggest that its focus was on North 

Dakota. Quite the opposite, BankTrack’s letters were directed to financial institutions outside North 

Dakota.  

Nor, as discussed above, was the “brunt of the harm” suffered in North Dakota. Energy 

Transfer has not alleged – and, frankly, could not allege – that BankTrack intended to (or did) harm 

its reputation in North Dakota, or that BankTrack intended to deprive it (or, in fact, deprived it) of 

North Dakota investors or lenders. Cf., Calder, 465 U.S. at 789-90 (publishers of defamatory article 

subject to jurisdiction in California where “they knew that the brunt of that injury would be felt by 

respondent in the State in which she lives and works and in which the [publication] had its largest 

circulation”).  
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Yet even if BankTrack had expressly aimed its conduct at North Dakota, and even if the brunt 

of the alleged harm occurred there, jurisdiction would still be improper because some additional forum 

contacts are still needed (and there simply are none). Johnson, 614 F.3d at 797 (additional contacts 

required, in addition to effects in the forum). 

C. Energy Transfer’s claims run afoul of the First Amendment. 

Because of legitimate concerns about chilling Constitutionally-protected activity, courts have 

a special duty to scrutinize pleadings that implicate the First Amendment. E.g., Oregon Natural Res. 

Council v. Mohla, 944 F.2d 531, 533 (9th Cir. 1991) (recognizing a “heightened pleading standard” for 

cases that implicate the Petition Clause of the First Amendment). Even before Iqbal, a plaintiff was 

required to “include [non-conclusory] allegation[s] of the specific activities, which bring the 

defendant’s conduct into one of the exceptions to [the First Amendment] protection.” Id. Under the 

First Amendment, BankTrack has the right to associate with others – even where those others 

allegedly commit crimes – so long as it neither participates in the criminal activity nor shares specific 

intent to further that activity. And BankTrack’s own conduct, consisting solely of commentary on a 

matter of intense public debate, is well within the First Amendment’s speech protections. 

1. The First Amendment protects the right to freely associate; BankTrack 
cannot be held liable for the allegedly unlawful acts of others. 

 
Energy Transfer’s claims run afoul of not just the right to free speech but also, in the context 

of its RICO and conspiracy claims, the right of association. “Effective advocacy of both public and 

private points of view, particularly controversial ones, is undeniably enhanced by group association, 

as this Court has more than once recognized by remarking upon the close nexus between the freedoms 

of speech and assembly.” NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460 (1958).  

BankTrack’s right of association is critical in the context of this case because it has the right 

to freely associate with other individuals and NGOs, and the mere fact of that association does not 

give rise to liability. Even accepting Energy Transfer’s sensational accounts, “[c]ivil liability may not 
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be imposed merely because an individual belonged to a group, some members of which committed 

acts of violence. For liability to be imposed by reason of association alone, it is necessary to establish 

that the group itself possessed unlawful goals and that the individual held a specific intent to further 

those illegal aims.” NAACP v. Claiborne Hardware Co., 458 U.S. 886, 920 (1982).  

In Claiborne Hardware, the Supreme Court specifically held that individuals’ First Amendment 

rights are not limited simply because their partners in expressive activity violated the law in furtherance 

of their joint campaign. Id. at 908, 919-20. To show that the First Amendment does not apply, a party 

must prove that the individual had “a specific intent to further an unlawful aim embraced by th[e] 

group.” Id. at 925-26. Thus, it is not sufficient, as Energy Transfer suggests, that BankTrack and certain 

co-defendants at times worked together to craft a message in pursuit of a shared goal, when that goal 

was unquestionably legitimate: protection of our environment and combating climate change. That 

does not make BankTrack liable for others’ wrongful conduct. 

There are no factual allegations that suggest BankTrack intended to further any unlawful goal. 

There are no facts in the Complaint that suggest BankTrack did not believe the statements that it 

made were true (and, no facts could exist, because its statements were true). There are no facts in the 

Complaint suggesting that BankTrack supported (or how it furthered) violence or property destruction 

relating to DAPL. Simply put, BankTrack’s campaigns are protected expression. 

2. BankTrack’s own advocacy work is protected speech under the First 
Amendment. 

 
BankTrack’s advocacy work engaging financial institutions on CSR issues, including its actions 

highlighting those issues with DAPL, is within the core of First Amendment protection. Letters, 

petitions, and articles are types of speech and actions entitled to protection. This includes even 

“hurtful” speech.  Snyder v. Phelps, 562 U.S. 443, 446 (2011). Such speech may, for instance, coerce or 

embarrass others into boycotting businesses and still retain its constitutional protection. Thornhill v. 

Alabama, 310 U.S. 88 (1940); Claiborne Hardware, 458 U.S. at 910; see also Organization for a Better Austin 
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v. Keefe, 402 U.S. 415 (1971). The First Amendment fully protects even “threats of social ostracism, 

vilification, and traduction.” Claiborne Hardware, 458 U.S. at 921. 

“[T]here are, of course, some activities, legal if engaged in by one, yet illegal if performed in 

concert with others, but political expression is not one of them.” Citizens Against Rent Control/Coalition 

for Fair Hous. v. Berkeley, 454 U.S. 290, 294 (1981) (“[T]he practice of persons sharing common views 

banding together to achieve a common end is deeply embedded in the American political process. ... 

[B]y collective effort individuals can make their views known, when, individually, their voices would 

be faint or lost.”).  

3. Energy Transfer was a public figure in relation to DAPL by November 7, 
2016. 

 
Energy Transfer was either a public figure generally, or at a minimum a limited public figure 

in relation to the DAPL controversy, by the time any of the Defendants made public statements about 

the controversy. If there is any question on this issue, however, there can be no doubt that Energy 

Transfer had this status by the time of BankTrack’s actions. The first action attributed to BankTrack 

in the Complaint was sending a letter on November 7, 2016. See Statement of Facts. By that point, the 

DAPL controversy – and Energy Transfer’s role in it – was front-page news across the world – being 

reported in sources from the local Bismarck Tribune13, to the Washington Post14 and the United 

Kingdom’s Guardian newspaper.15 

In Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974), the Supreme Court established that the 

“actual malice” standard applies where someone “is drawn into a particular public controversy and 

                                                 
13 Lauren Donovan, Bismarck Tribune, “Dakota Access Pipeline files condemnation lawsuits,” January 1, 2016; 
http://bismarcktribune.com/bakken/dakota-access-pipeline-files-condemnation-lawsuits/article_e4473aea-3b7b-534c-
9110-7555ae86b6e6.html  
14 Washington Post, “Protesters clash with private security at Dakota Access Pipeline construction site,” September 7, 
2016; https://www.washingtonpost.com/video/national/protesters-clash-with-private-security-at-dakota-access-
pipeline-construction-site/2016/09/07/a89050ce-7504-11e6-9781-49e591781754_video.html 
15 Nicky Woolf, The Guardian, “Native American tribes mobilize against proposed North Dakota oil pipeline,” April 1, 
2016. https://www.theguardian.com/us-news/2016/apr/01/native-american-north-dakota-oil-pipeline-protest.  
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thereby becomes a public figure for a limited range of issues.” Id. at 351. The determination of this 

status requires two steps: “we must first identify the particular public controversy giving rise to the 

defamatory speech”; “[A]fter identifying the particular controversy giving rise to the defamation, we 

then examine the ‘nature and extent’ of [the plaintiff’s] involvement.” Lundell Mfg. Co. v. ABC, Inc., 98 

F.3d 351, 363 (8th Cir. 1996). 

The DAPL controversy was obviously an issue of public debate well before November 7, 

2016. On September 26, 2016, for example, this Court issued an order that recognized that “one need 

only turn on a television set or read any newspaper in North Dakota” in order to find “countless 

videos and photographs” of the DAPL protests. Dakota Access, LLC v. Archambault, No. 1:16-cv -296, 

Docket No. 45 at 3-4 (Sept. 26, 2016). The New York Times ran front-page stories on the issue on 

September 9 and 10, 2016,16 and the newspaper’s website ran 100 stories on DAPL during September-

October 2016. ABC News’s website lists 139 stories on DAPL during the same two months.17  

It is equally clear that Energy Transfer was deeply involved in this public controversy during 

the relevant period. The New York Times article on September 9, 2016, for example, includes a 

statement from Energy Transfer. On September 13, 2016, Energy Transfer released a statement that 

was styled as a message from its CEO to its employees, but directly engaged with the controversy: 

arguing that none of the land abutting the pipeline route “is subject to Native American control or 

ownership,” that surveys have “found no sacred items along the route,” and that “[c]oncerns about 

the pipeline’s impact on the local water supply are unfounded.”18 There is no question that, well before 

                                                 
16 Jack Healy, The New York Times, “‘I Want to Win Someday’: Tribes Make Stand Against Pipeline” (Sept. 9, 2016), 
available at https://www.nytimes.com/2016/09/09/us/dakota-access-pipeline-protests.html; Jack Healy & John 
Schwartz, The New York Times, “U.S. Suspends Pipeline Work in Tribes’ Path” (Sept. 10, 2016), available at 
https://www.nytimes.com/2016/09/10/us/judge-approves-construction-of-oil-pipeline-in-north-dakota.html.  

17 Web searches on www.nytimes.com and abcnews.go.com for “Dakota Access.” 
18 Statement from Kelcy Warren, Chairman & CEO of Energy Transfer Partners (Sept. 13, 2016), available at 
http://www.valleynewslive.com/content/misc/Statement-on-Dakota-Access-Pipeline-from--Chairman-and-CEO-of-
Energy-Transfer-393249261.html. 
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BankTrack’s actions in November 2016, Energy Transfer had already been “drawn into a particular 

public controversy,” and thus must meet the “actual malice” standard for any statements by 

BankTrack. Gertz, 418 U.S. at 351. 

4. Energy Transfer cannot meet the applicable “actual malice” standard. 
 
 The Eight Circuit has explained the high standard that must be met where a public figure seeks 

to claim damages for a defendant’s speech: 

A public-figure plaintiff must do more than prove falsity to prevail in a defamation claim. 
Even if the defendant’s remarks are proven both defamatory and false, a public-figure plaintiff 
must also prove by clear and convincing evidence that the defendant acted with actual malice 
– that is, that the defendant made false remarks with a high degree of awareness of probable 
falsity, or that the defendant entertained serious doubts as to the truth of his publication. The 
standard is, therefore, a “daunting one.” Evidence of a defendant’s ill will, desire to injure, or 
political or profit motive does not suffice. 
 

Campbell v. Citizens for an Honest Gov’t, Inc., 255 F.3d 560, 569 (8th Cir. 2001) (internal citations omitted). 

Energy Transfer’s complaint fails to meet this standard with respect to BankTrack. 

 The complaint includes no specific allegations that BankTrack acted with actual malice. Aside 

from boilerplate, conclusory statements that BankTrack’s statements were part of “intentional and 

repeated misstatements,” Compl. ¶ 118, there are no specific allegations of BankTrack’s knowledge 

of any alleged falsity of the statements at issue.  

In fact, the statements cited prove that actual malice cannot be found on these allegations. As 

a “matter of law,” actual malice is precluded where the defendant has relied in good faith “on 

previously published reports in reputable sources.” Liberty Lobby, Inc. v. Dow Jones & Co., 838 F.2d 

1287, 1297 (D.C. Cir. 1988). BankTrack’s November 7, 2016, letter, for example, includes nine 

citations to the sources on which it relies for its allegations (See Exhibit A). BankTrack’s November 

28, 2016, letter (identical to its November 30, 2016 letters referenced in the Complaint) similarly 

includes seven source citations (See Exhibit B).  

 Following Iqbal and Twombly, a plaintiff cannot state a claim simply by making conclusory 
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assertions of the elements of actual malice. With no plausible allegations showing BankTrack’s actual 

malice, the complaint fails. “[T]he circuits that have considered the question have uniformly held that 

a claim may be dismissed for failing plausibly to allege actual malice without permitting discovery.” 

Resolute Forest Prods. v. Greenpeace Int’l, No. 17-cv-02824, U.S. Dist. LEXIS 170927, *46 (N.D. Cal. Oct. 

16, 2017) (citing Michel v. NYP Holdings, 816 F.3d 686, 701-02 (11th Cir. 2016); Biro v. Condé Nast, 807 

F.3d 541, 544-45 (2d Cir. 2015); Schatz v. Republican State Leadership Comm., 669 F.3d 50, 58 (1st Cir. 

2012)). Even assuming the falsity of BankTrack’s statements – which BankTrack vigorously contests 

– nothing in the Complaint plausibly suggests that BankTrack did anything more than re-publish, in 

good faith, allegations about the DAPL controversy that were already circulating in the news media 

and by activist groups. In fact, the actual malice standard was designed to allow publishers the 

‘breathing space’ needed to ensure robust reporting on public figures and events.” Michel, 816 F.3d at 

702 (citing Sullivan, 376 U.S. at 271–72). 

Energy Transfer claims that, in pursuit of engaging in a putative “enterprise” to harm it, 

BankTrack made false, defamatory statements with the intent of injuring Energy Transfer’s reputation. 

However, “intent” is insufficient to establish actual malice. See Morgan v. Tice, 862 F.2d 1495, 1500 

(11th Cir. 1989) (no actual malice based on defendant’s alleged “purpose and intent to find whatever 

unsavory things he could about” plaintiff). To plead actual malice, Energy Transfer must allege facts 

sufficient to give rise to a reasonable inference that the alleged false statements were made by 

BankTrack with knowledge that were false or with reckless disregard of whether they were false. Meisler 

v. Gannett Co., 12 F.3d 1026, 1030 (11th Cir. 1994). The question is whether BankTrack actually 

entertained serious doubts as to the veracity of published accounts concerning the activities around 

or effects of DAPL, or was highly aware that such accounts were probably false. Energy Transfer’s 

complaint does not allege – and cannot allege – facts suggesting that BankTrack had any serious 

doubts that the letters it sent to financial institutions were true. 
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D. Energy Transfer fails to plausibly allege liability. 

Fatal threshold issues of jurisdiction and First Amendment privilege aside, Energy Transfer 

has failed to plausibly plead BankTrack’s liability for RICO and the non-federal claims.  

1. Pleading standards are heightened in this case. 

Energy Transfer is required to “plead facts sufficient to raise a right to relief above the 

speculative level. . . . [T]hey must show the [ ] claims are plausible.” Brown v. Medtronic, Inc., 628 F.3d 

451, 459 (8th Cir. 2010) (internal quotation marks and citations omitted). A claim is plausible when 

the pled facts “allow[ ] the court to draw the reasonable inference that the defendant is liable for the 

misconduct alleged.” Id. While a court must accept the truth of the factual allegations, it is “not 

required to accept a plaintiff’s legal conclusions.” Id.  

An even more rigorous standard governs Energy Transfer’s claims. Because of the stigmatic 

effects of a RICO lawsuit and the prospect of treble damages, there is “a particular imperative . . . to 

flush out frivolous civil RICO allegations at an early stage of litigation.” Curtis & Assocs., P.C. v. Law 

Offices of David M. Bushman, Esq., 758 F. Supp.2d 153, 167 (E.D.N.Y. 2010). More specifically, vague 

allegations that do not demonstrate the existence of an enterprise, how it functioned, and the 

defendants’ role are insufficient to plead a RICO claim. Crest Constr. II, Inc. v. Doe, 66- F.3d 346, 356 

(8th Cir. 2011) (“While the complaint is awash in phrases such as ‘ongoing scheme,’ ‘pattern of 

racketeering,’ and ‘participation in a fraudulent scheme,’ without more, such phrases are insufficient 

to form the basis of a RICO claim.” (Emphasis added)). And, where, as here, the alleged predicate 

acts sound in fraud, a plaintiff must satisfy “the heightened pleading requirements of Rule 9(b).” Id. at 

358. 

While Rule 9 does not extend its “particularity” requirement to allegations about a defendant’s 

state of mind, Fed. R. Civ. P. 9(b), “conclusory allegations [still] do not satisfy the pleading 

requirements [and] the complaint must provide a factual basis for allegations of scienter.” In re K-Tel 
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Int’l Sec. Litig., 300 F.3d 881, 894 (8th Cir. 2002). In other words, “Rule 9 merely excuses a party from 

pleading [fraudulent] intent under an elevated pleading standard. It does not give him license to evade 

the less rigid – though still operative – strictures of Rule 8.” Ashcroft v. Iqbal, 556 U.S. 662, 686-87 

(2009). In a fraud case, a plaintiff needs to plead facts that suggests a defendant either knew that 

statements were not true, or had no reasonable grounds to believe they were true. See, Gunderson v. 

ADM Investor Servs., Inc., 85 F. Supp. 2d 892, 903 (N.D. Iowa 2000) (“the complaint must set forth 

specific facts that make it reasonable to believe that defendants knew that a statement was materially 

false or misleading” (quoting Lucia v. Prospect Street High Income Portfolio, Inc., 36 F.3d 170, 174 (1st Cir. 

1994)). Energy Transfer’s claims fail on this basis alone. 

So too for defamation claims. “Not only is proving actual malice a heavy burden, but, in the 

era of Iqbal and Twombly, pleading actual malice is a more onerous task as well.” Biro v. Conde Nast, 963 

F. Supp.2d 255, 278 (S.D.N.Y. 2013). Assertions that “statements were known by them to be false at 

the time they were made, were malicious or were made with reckless disregard as to their veracity [are] 

entirely insufficient.” Mayfield v. NASCAR, 674 F.3d 369, 378 (4th Cir. 2012). See also, Michel v. NYP 

Holdings, Inc., 816 F.3d 686, 702-03 (11th Cir. 2016) (“To plead actual malice, then, Michel must allege 

facts sufficient to give rise to a reasonable inference that the false statement was made with knowledge 

that it was false or with reckless disregard of whether it was false or not.” (Internal citations and 

quotation marks omitted)). 

2. Energy Transfer has failed to plausibly plead BankTrack’s RICO liability. 
 
The federal RICO statute provides a private cause of action to a plaintiff “injured in his 

business or property by reason of a violation of section 1962 . . . .” 18 U.S.C. § 1964(c). Section 1962 

makes it unlawful to participate in, invest in, or derive income from an “enterprise” through a “pattern 

of racketeering.” 18 U.S.C. § 1962(a)-(c). Thus, to state a RICO claim, Energy Transfer must plead a 

cognizable “injury,” which was proximately caused by BankTrack’s participation, through a pattern of 
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racketeering activity, in an “enterprise.” 

Energy Transfer fails to plead every required element of its RICO claims. First, it utterly fails 

to allege an injury to its “business or property” that was proximately caused by BankTrack’s purported 

“racketeering” activity (i.e., writing letters to financial institutions). See, Hamm v. Rhone-Poulenc Rorer 

Pharms., 187 F.3d 941, 952 (8th Cir. 1999). Significantly, the reputational damages it seeks are not 

cognizable under RICO. Id. at 954.  

Second, Energy Transfer also failed to plead the existence of an “enterprise.” See, Crest Constr., 

660 F.3d at 355. The allegations in Energy Transfer’s complaint in no way plausibly suggest that the 

defendants had a common purpose (which Energy Transfer suggests “was to generate increased 

donations to the Enterprise members,” e.g., Compl. ¶ 409), “an ongoing organization with members 

who function as a continuing unit” or, “an ascertainable structure distinct from the conduct of a 

pattern of racketeering”. United States v. Lee, 374 F.3d 637, 647 (8th Cir. 2004).  

Third, and beyond these threshold issues, Energy Transfer has utterly failed to plead 

BankTrack’s RICO liability. RICO liability extends only to those individuals who “participate in the 

operation or management of the enterprise itself.” Reves v. Ernst & Young, 507 U.S. 170, 185 (1993). 

Liability depends on showing that a defendant managed or participated in conduct of the ‘enterprise’s 

affairs,’ not just their own affairs.” Cedric Kushner Promotions, Ltd. v. King, 533 U.S. 158, 163 (2001) 

(emphasis in original, internal citations and quotation marks omitted).  

Fourth, even had BankTrack participated in an alleged “enterprise,” Energy Transfer would 

still need to show that it did so through a “pattern of racketeering activity.” “[A]ll the substantive 

RICO offenses require pleading and proof that the defendant engaged in a ‘pattern of racketeering 

activity.’” Baker v. Patterson, No. 4:16-CV-00181, 2017 U.S. Dist. LEXIS 172748, at *15-16 (D. Idaho 

Apr. 20, 2017). 

Fifth, it is crucial to note that Energy Transfer has not plausibly pled that BankTrack was part 
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of a RICO conspiracy. A RICO conspiracy under § 1962(d) requires that a defendant was “aware of 

the essential nature and scope of the enterprise and intended to participate in it.” United States v. 

Christensen, 828 F.3d 763, 780 (9th Cir. 2015) (quoting United States v. Fernandez, 388 F.3d 1199, 1230 

(9th Cir. 2004)), cert. denied, 137 S. Ct. 628, 196 L. Ed. 2d 517 (2017). “‘[T]he point of making the 

[plaintiff] show that the defendants ha[d] some knowledge of the nature of the enterprise is to avoid 

an unjust association of the defendant with the crimes of others.’” Id. (quoting United States v. Brandao, 

539 F.3d 44, 52 (1st Cir. 2008)). The issue here is that there are no allegations plausibly suggesting that 

BankTrack was aware of what Energy Transfer refers to as criminal activity that would serve as a 

predicate act under RICO, nor are there any plausible allegations that BankTrack intended to 

participate in or commit any such predicate acts. In the absence of any such plausible allegations, any 

RICO conspiracy claim must be dismissed. 

i. Energy Transfer lacks standing to bring RICO claims. 
 

Energy Transfer lacks standing because it failed to show any injury to its “business or 

property.” Hamm v. Rhone-Poulenc Rorer Pharms., 187 F.3d 941, 954 (8th Cir. 1999). At most, Energy 

Transfer alleges reputational damage as a result of the letters BankTrank wrote to financial institutions. 

Damage to reputation is generally considered a personal injury and thus is not an injury to “business 

or property” within the meaning of 18 U.S.C. § 1964(c). See, e.g., City of Chicago Heights v. Lobue, 914 F. 

Supp. 279, 285 (N.D. Ill. 1996) (damage to city’s business reputation not injury to “business or 

property” compensable under § 1964(c)); In re Teledyne Defense Contracting Derivative Litigation, 849 F. 

Supp. 1369, 1372 n.1 (C.D. Cal. 1993) (noting injuries to “business reputation” are not cognizable 

under RICO). 

To the extent Energy Transfer alleges that the letters BankTrack sent to financial institutions 

resulted in some sort of delay with respect to its construction schedules or financing activities with 

respect to DAPL, it is crucial to note that Energy Transfer’s complaint does not allege that any of its 
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loans were suspended or cancelled (only that one or more members of its lending syndicate sold their 

participation interests in the DAPL loans to third parties).  

Moreover, almost all of the allegations address “misrepresentations” or “false” statements to 

third-parties, i.e., not Energy Transfer. They have not shown how those statements proximately harmed 

them.  On almost identical facts, the Northern District of California recently dismissed RICO claims 

against Greenpeace for failing to satisfy RICO’s rigorous proximate cause analysis: 

Resolute does not explain how it is the victim of [Greenpeace’s] fundraising scheme, 
given that the only person that could have been defrauded were the donors who gave 
the money.  Also, to the extent that Resolute can claim harm, determining the amount 
of Resolute’s damages attributable to Greenpeace’s advocacy would be very difficult, 
because there are numerous reason why a customer might cease or interrupts its 
relationship with Resolute . . . .  
 

Resolute Forest Prods. v. Greenpeace Int’l, No. 17-cv-002824, 2017 U.S. Dist. LEXIS 170927, at *35 

(N.D. Cal. Oct. 16, 2017). These allegations, similarly, simply do not establish standing. 

ii. Energy Transfer failed to plead the existence of an enterprise. 
 

RICO liability requires the existence of an “enterprise”, which is “a continuing unit that 

functions with a common purpose.” Nelson v. Nelson, 833 F.3d 965, 968 (8th Cir. 2016) (quoting Boyle 

v. United States, 556 U.S. 938, 948 (2009)). A RICO enterprise must have “some sort of discrete 

existence and structure uniting its members in a cognizable group.” Id. “Three elements must be 

proven to show that a RICO enterprise existed: (1) a common purpose that animates the individuals 

associated with it; (2) an ongoing organization with members who function as a continuing unit; and 

(3) an ascertainable structure distinct from the conduct of a pattern of racketeering.” United States v. 

Lee, 374 F.3d 637, 647 (8th Cir. 2004). “In deciding whether an alleged RICO enterprise has an 

ascertainable structure distinct from the pattern of racketeering activity, [a court] must determine if 

the enterprise would still exist were the predicate acts removed from the equation.” Crest Constr. II, Inc. 

v. Doe, 660 F.3d 346, 354-55 (8th Cir. 2011). Conclusory allegations of the existence of an enterprise 
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are insufficient. Nelson, 833 F.3d at 968. Quite simply, Energy Transfer’s complaint fails to plausibly 

allege any of the requirements of an enterprise. 

As with almost all the allegations in the complaint, it is difficult to divine what Energy Transfer 

imagines is the common purpose of the “enterprise.” The complaint states:  

The common purpose of the Enterprise was to act as a parasite on the primarily local, 
indigenous objections to DAPL, and use those concerns to manufacture an international 
media frenzy based on sensational lies that could be used to raise funds, advance the ulterior 
motive of the Enterprise member’s major financial supports, pressure Plaintiffs’ business 
partners and investors to sever ties with the Company, and incite illegal and violent attacks. 
 

Compl. ¶ 39. This allegation is remarkable in a number of respects. First – and significantly – it admits 

that there were indigenous objections to DAPL, which BankTrack would suggest provided a basis for 

its letters to financial institutions. However, in the context of its RICO claims, Energy Transfer 

apparently is unable to decide on a single common purpose for the alleged “enterprise.” It appears to 

make four amorphous and poorly-articulated allegations. The first alleged common purpose was to 

“raise funds.” That is not a “common” purpose. Energy Transfer has not alleged that the putative 

“enterprise” collected common funds that were then distributed to its members. Moreover, while any 

other defendant might theoretically have a motive to increase its own fundraising, no other defendant 

would have any reason to care about BankTrack’s own fundraising efforts. And, critically, while the 

Complaint includes specific references to other co-defendants’ efforts to fundraise in connection with 

legitimate advocacy efforts, there are no such allegations concerning BankTrack. All that is included 

about BankTrack is a barebones and unsupported allegation that it “benefited from their participation 

in the Enterprise by fraudulently inducing donations to BankTrack that were used to sustain its 

continued operations.” Compl. ¶ 38(j). 

The second allegation made by Energy Transfer was that the putative enterprise existed to 

advance the “ulterior motives” of financial backers. This allegation is unfathomable and makes no 

sense. Third, Energy Transfer alleges the purpose of the putative enterprise was to “pressure” their 
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business partners and investors to sever ties with them. While engaging international financial 

institutions on corporate social and environmental responsibilities is within BankTrack’s independent 

interest, this allegation is insufficient – not to mention being fully-protected advocacy work. 

Fourth, and finally, Energy Transfer alleges that the putative enterprise existed to “incite 

violent and illegal attacks.” While some individual protesters were charged with criminal conduct, 

Energy Transfer has not alleged any evidence that BankTrack or any of its co-defendants shared that 

objective. 

There are also no allegations in the Complaint (much less plausible ones) showing how the 

putative “Enterprise” is organized. There is nothing that suggests that the sweeping and disparate 

conduct discussed in the Complaint – which includes everything from environmental litigation, to 

grass-roots protesting, to writing to financial institutions – was being controlled or directed by the 

Enterprise . . . Or, who was calling the shots . . . Or, how the Enterprise communicated, coordinated 

or funded its efforts. United States v. Kragness, 830 F.2d 842, 856 (8th Cir. 1987) (an enterprise requires 

“an organization pattern or system of authority that provides a mechanism for directing the group’s 

affairs on a continuing, rather than an ad hoc basis”). See also See Stephens Inc. v. Geldermann, Inc., 962 

F.2d 808, 815-16 (8th Cir. 1992) (no enterprise where the “group . . . had no structure independent of 

the alleged racketeering activity”). There is simply nothing here that suggests anything more than 

parallel but independent conduct. Stephens Inc., 962 F.2d at 816. In the absence of any plausible 

allegations concerning an organizational structure for the putative “enterprise”, Energy Transfer’s 

RICO claims simply do not stand. 

iii. BankTrack did not direct or control any RICO enterprise. 
 

In order to survive a motion to dismiss, Energy Transfer needs to plausibly plead that 

BankTrank participated in a RICO enterprise. To be liable, a RICO defendant must have “exercised 

some degree of control over the operation or management” of the enterprise. Dahlgren v. First Nat’l 
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Bank, 533 F.3d 681, 689-690 (8th Cir. 2008).  

Energy Transfer has not made any plausible allegation in its Complaint that BankTrack 

exercised any degree of control or management of the putative enterprise. While it is not necessary 

that a RICO defendant have wielded complete control over an enterprise, a plaintiff “must prove 

some part in the direction . . . of the enterprise’s affairs.” Handeen v. Lemaire, 112 F.3d 1339, 1348 (8th 

Cir. 1997). Energy Transfer’s complaint fails with respect to this basic requirement. 

iv. Energy Transfer fails to plead that BankTrack engaged in racketeering activity. 
 

“Liability under RICO is premised upon conduct involving a ‘pattern’ of racketeering activity. 

18 U.S.C. § 1962. RICO defines a ‘pattern’ as requiring at least two acts of racketeering activity or 

predicate acts.” Manion v. Freund, 967 F.2d 1183, 1185 (8th Cir. 1992). The racketeering activity requires 

at least two “related” violations of specific criminal laws, which “amount to or pose a threat of 

continued criminal activity.” Id.  “A person cannot have engaged in a pattern of predicate racketeering 

activity without knowledge of the conduct that makes the predicate acts illegal.” Baker v. Patterson, 2017 

U.S.Dist.LEXIS 172748, at *15-16 (D. Idaho, No. 4:16-CV-00181-MWB, Apr. 20, 2017). 

a.  Defamation is not a predicate act. 
 

Energy Transfer’s case is certainly not the first attempt to spin an alleged scheme to harm a 

plaintiff’s professional reputation into a RICO claim. E.g., Manax v. McNamara, 660 F. Supp. 657, 658 

(W.D. Tex. 1978), aff’d, 842 F.2d 808 (5th Cir. 1988) (alleging a conspiracy to harm plaintiff’s medical 

practice). Appropriately, such claims are rarely successful because it is firmly established that 

defamation and many other similar allegations do not constitute requisite predicate acts for RICO 

violations. E.g., Contes v. City of New York, 1999 U.S. Dist. LEXIS 10634, No. 99 Civ. 1597, 1999 WL 

500140, at *8 (S.D.N.Y. July 14, 1999) (“Defamation is not a predicate act under § 1961.”); also see 

Mount v. Ormond, 1991 U.S. Dist. LEXIS 12941, No. 91 Civ. 125, 1991 WL 191228, at *2 (S.D.N.Y. 

Sept. 18, 1991) (“Section 1961(1) does not include defamation [or] libel … as predicate acts …”). In 
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this case, the only objective conduct Energy Transfer can point to are letters sent by BankTrack to 

financial institutions, as well as corresponding information published on BankTrack’s website in the 

Netherlands. To the extent Energy Transfer believes such statements were defamatory (they were 

not), the bottom line is that it is insufficient to constitute a predicate act for purposes of establishing 

liability under RICO. 

b. BankTrack is not liable on mail and wire fraud claims. 
 

Federal Rule of Civil Procedure 9(b), requiring that fraud allegations be pleaded with 

particularity, applies to civil claims under RICO where fraud is the predicate act. Thus, a plaintiff that 

bases its RICO claim on a mail or wire fraud scheme must allege the time, place, content of, and 

parties to the fraudulent communications, and must show that the plaintiff was deceived by those 

communications. See, e.g., Abels v. Farmers Commodities Corp., 259 F.3d 910, 919 (8th Cir. 2001); Cayman 

Exploration Corp. v. United Gas Pipe Line Co., 873 F.2d 1357, 1362 (10th Cir. 1989) (collecting cases); 

American Dental Ass’n v. Cigna Corp., 605 F.3d 1283 (11th Cir. 2010). Energy Transfer has failed to meet 

this basic minimum requirement.  

To make an actionable claim of fraud, representations must be made with knowledge of their 

falsity and with intent to deceive, and critically, that a plaintiff must show that they relied upon the 

representations made. Leach v. Kelsch, 106 N.W.2d 358, 364 (N.D. 1960). Fraud is not presumed but 

must be proved. Id. Energy Transfer’s complaint fails miserably with respect to its fraud allegations. 

To prevail, it would have to demonstrate that it was defrauded, and that it relied upon representations 

made in BankTrack’s communications. Energy Transfer has not – and cannot – claim that it relied 

upon statements made in BankTrack’s letters to financial institutions and on its website to claim that 

it was in any way defrauded.  

Allegations of predicate mail and wire fraud acts should state the contents of the 

communications, who was involved, where and when they took place, and explain why they were 
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fraudulent. See, Official Publications, Inc. v. Kable News Co., Inc., 692 F. Supp. 239, 245 (S.D.N.Y. 1988), 

aff'd in part, rev'd in part on other grounds, 884 F.2d 664 (2d Cir. 1989). Energy Transfer’s amorphous 

allegations of fraud simply do not suffice. Additionally, mail and wire fraud require a showing of 

fraudulent intent. Jepson, Inc. v. Makita Corp., 34 F.3d 1321, 1328, (7th Cir. 1994); also see, Gerstenfeld v. 

Nitsberg, 190 F.R.D. 127 (S.D.N.Y. 1999) (dismissing RICO claims because the complaint failed to 

allege facts giving rise to a strong inference of fraudulent intent). Energy Transfer failed to allege facts 

that support an inference of intent for its claims and has simply not adequately pled a predicate act of 

mail and wire fraud. 

c. Energy Transfer’s extortion allegations are baseless. 
 

In the present case Energy Transfer alleges that BankTrack engaged in the “harassment” of 

its creditors with “extortionate threats” in order to claim a predicate act under RICO. Compl., ¶ 400. 

Energy Transfer does not come close to alleging extortion. “[E]xtortion is defined as ‘the obtaining 

of property from another, with his consent, induced by wrongful use of actual or threatened force, 

violence or fear . . . .’”  I.S. Joseph Co. v. J. Lauritzen A/S, 751 F.2d 265, 267 (8th Cir. 1984) (quoting 18 

U.S.C. § 1951).  See also Scheidler v. Nat’l Org. for Women, Inc., 537 U.S. 393, 407 (2003).   

Whom did BankTrack extort? Plaintiffs believe BankTrack extorted the financial institutions 

that were sent letters. If so, what property did BankTrack obtain or seek to obtain?  The Complaint is 

silent on that point. And, more fundamentally, what was the threat that BankTrack made to those 

institutions? BankTrack certainly did not threaten violence; and, they did not even threaten a boycott 

or any similar action that might cause those institutions to fear economic injury.19 See Flowers v. 

                                                 
19 With respect to extortion allegations, it is worth noting that there is nothing inherently wrongful about the use of 
economic fear to obtain property. See United States v. Kattar, 840 F.2d 118, 123 (1st Cir. 1988); United States v. Clemente, 640 
F.2d 1069, 1077 (2d Cir.), cert. denied, 454 U.S. 820, 102 S. Ct. 102, 70 L. Ed. 2d 91 (1981).  “Unlike extortion cases based 
on the use of force and violence, extortion cases based on the use of economic fear typically will not involve allegations 
of wrongful means, but only allegations of wrongful ends.” United States v. Sturm, 870 F.2d 769, 772-773 (1st Cir. 1989). As 
with the failure to plead wrongful intent for its mail and wire fraud claims, there are no plausible allegations that BankTrack 
possessed the requisite wrongful purpose for extortion here. 
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Continental Grain Co. , Wayne Poultry Div., 775 F.2d 1051, 1053 (8th Cir. 1985). Plaintiffs have not shown 

any of the elements of extortion. 

Furthermore, what Energy Transfer refers to as “extortionate threats” – namely, advocating 

that financial institutions divest from certain projects, including DAPL – also falls into the realm of 

protected speech. “Speech does not lose its protected character . . . simply because it may . . . coerce 

[others] into action.” Claiborne Hardware, 458 U.S. at 910; accord Organization For a Better Austin, 402 U.S. 

at 419 (holding that petitioners’ purpose in distributing literature to “‘force’ respondent to sign a no-

solicitation agreement. . . does not remove [the expression] from the reach of the First Amendment.”). 

3. Energy Transfer’s state law claims fail.  

i. State RICO claims lack merit. 

Analysis of the state law RICO claims made by Energy Transfer to a large extent follows the 

guidance of the federal cases cited above. However, the North Dakota Supreme Court, in Rolin Mfg., 

Inc. v. Mosbrucker, 544 N.W.2d 132 (N.D. 1996), provided specific guidance with respect to North 

Dakota’s RICO variant. The Court noted that “to state a cause of action for civil damages under 

RICO, the plaintiff’s damages must be proximately caused by the defendant’s violation of a predicate 

RICO act.” (citing Rosier v. First Financial Capital Corp., 181 Ariz. 218, 889 P.2d 11, 15 (Ariz.App.1994)), 

Id, at 138. Furthermore, state RICO claims must “be pled with the same particularity that is required 

in the pleading of fraud. Fed.R.Civ.P. 9(b)” (citing Taylor v. Bear Stearns & Co., 572 F.Supp. 667, 682 

(N.D.Ga.1983)), Id. Critically, the Court noted that “predicate acts must be criminal acts. … 

Characterizing some event as criminal does not make it so. ... Therefore, it is necessary that either a 

prior conviction or probable cause be alleged with reference to the predicate acts” (citing Taylor v. Bear 

Stearns & Co., 572 F.Supp. at 682–83), Id. 

This presents Energy Transfer with an extremely high burden in that under state law, “[a] 

necessary ingredient of every successful RICO claim is an element of criminal activity …” Id., citing 
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Babst v. Morgan Keegan & Co., 687 F.Supp. 255, 258 (E.D.La.1988), and that a defendant’s state of mind 

be the same as that required in a criminal prosecution.” Id. While Energy Transfer attempts to 

characterize BankTrack’s correspondence with financial institutions and publication of information 

on its website as criminal acts, mere assertions do not make it so. Energy Transfer’s pleadings fall far 

short of the legal prerequisites and it is unable to plead a claim capable of surviving a motion to 

dismiss. 

ii. Civil conspiracy claims lack merit. 

The North Dakota Supreme Court defined a “civil conspiracy” as “a combination of two or 

more persons acting in concert to commit an unlawful act or to commit a lawful act by unlawful 

means, the principal element of which is an agreement between the parties to inflict a wrong against 

or injury upon another and an overt act that results in damages. Service Oil v. Gjestvang, 861 N.W.2d 

490, 500 (N.D. 2015). As discussed above, BankTrack’s activities constituted lawful advocacy work 

protected by the First Amendment. Simply, Energy Transfer has failed to plausibly plead facts 

establishing the existence of a civil conspiracy under North Dakota law. It is also worth noting that 

“[a]lthough criminal and civil conspiracy have similar elements, the distinguishing factor between the 

two is that damages are the essence of a civil conspiracy and the agreement is the essence of a criminal 

conspiracy. There can be no damages if there is not an unlawful act.” Burris Carpet Plus, Inc. v. Burris, 

2010 ND 118, ¶ 42, 785 N.W.2d 164 (citations omitted). Energy Transfer has not shown any unlawful 

acts, hence, no damages. Its state law civil conspiracy claim lacks merit. 

iii. Energy Transfer’s tortious interference claims lack merit. 

Under North Dakota law, to succeed on a claim for tortious interference, a plaintiff must 

prove “(1) a contract existed, (2) the contract was breached, (3) the defendant instigated the breach, 

and (4) the defendant instigated the breach without justification.” Thimjon Farms Partnership v. First 

Intern. Bank & Trust, 3837 N.W.2d 327, 333 (N.D. 2013). In this instance, Energy Transfer alleges that 
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BankTrack’s letters to its lenders constituted tortious interference with its business relationships. 

Under the most generous reading of the complaint, Energy Transfer fails to make a claim, as it has 

not pled that BankTrack’s letters to lenders (which BankTrank argues were justified) resulted in a 

breach of any of the credit facilities in place to finance DAPL. At most, Energy Transfer claims that 

DNB Norway sold its investments in DAPL to a third party. Compl., ¶ 239. There is no plausible 

allegation of a breach of any of Energy Transfer’s loan agreements made in the complaint and, 

therefore, no claim exists for tortious interference. 

iv. State law defamation claims lack merit. 

North Dakota generally follows the reasoning set forth above in BankTrack’s discussion of 

First Amendment privilege. Under state law, the same analysis of Energy Transfer’s status as a public 

figure applies, as does the protection afforded statements of opinion. To determine a plaintiff’s public 

figure status, courts “look at the nature and extent of the individual’s participation in the controversy 

giving rise to the alleged defamation.” Riemers v. Mahar, 748 N.W.2d 714, 721 (N.D. 2008). For public 

figures, or even limited public figures, North Dakota follows Gertz and corresponding Supreme Court 

precedent. Actual malice requires showing knowledge that the statements are false or that the 

statements were made with reckless disregard for whether they were false. Id. The plaintiff must 

demonstrate the author had serious doubts about the truth of his publication or had “a high degree 

of awareness of [the] probable falsity.” Id. 

Furthermore, statements of opinion, such as those expressed in BankTrack’s advocacy work 

– persuading financial institutions to strengthen their commitments to environmental and social 

responsibility in light of the DAPL controversy and ongoing media reports of events related to the 

DAPL protests – constitute core protected speech and are not defamatory. Milkovich v. Lorain Journal 

Co., 497 U.S. 1, 20 (1990); Gertz, supra at 339-40. As noted above, Energy Transfer has not met this 

burden and its state law claims fail. 
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Conclusion 

On all counts, Energy Transfer has failed to allege claims entitling it to relief. First, with respect 

to federal RICO claims, Energy Transfer fails to allege facts that would authorize this Court to exercise 

jurisdiction over BankTrack. Second, all of BankTrack’s actions are protected by the First 

Amendment. Energy Transfer is a public figure, with its claims subject to heightened scrutiny under 

the First Amendment. Third, Energy Transfer fails to establish the existence of an enterprise for 

purposes of RICO and, furthermore, fails to plausibly allege the existence of any predicate acts that 

would result in liability under RICO. Finally, Energy Transfer’s state law claims fail because first, in 

the absence of federal jurisdiction, this Court lacks jurisdiction over BankTrack with respect to state 

law claims; and second, Energy Transfer has simply failed to make plausible allegations in its complaint 

to even meet the bare minimum requirements for each of its claims. This Court should grant 

BankTrack’s motion and dismiss Energy Transfer’s case in its entirety. 

Dated this 28th day of November 2017. 
 
 

THE MARTINEZ LAW FIRM, LLC 
 

By: /s/ Robin S. Martinez  
Robin S. Martinez, MO #36557/KS #23816 
1150 Grand Blvd., Suite 240 
Kansas City, Missouri 54106 
816.979.1620 telephone 
816.398.7021 facsimile 
Email: robin.martinez@martinezlaw.net 
 
Attorney for BankTrack 
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