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located in Washington (e.g., electric power generators, landfill and waste
operators, chemical and material manufacturers, etc.), natural gas distributors
located in Washington, and petroleum product producers located in or importing
to Washington. See WAC 173-442-010. Notably, CAR subjects natural gas
distributors to an emissions reduction pathway based on the indirect emissions of
their non-covered customers.

2. Covered parties with emissions over certain thresholds must either reduce
their emissions along a specified pathway or must purchase GHG emissions
“offsets” to account for excess emissions. These “offsets” consist of either in-
state “emission reduction units” (“ERUs™) or, to a limited and declining extent,
out-of-state allowances from states or provinces that have established multi-sector
GHG programs. Over time, covered parties using emissions offsets to meet
CAR'’s requirements may use out-of-state allowances to meet no more than 5% of
their compliance goals; they are forced to use in-state ERUs instead. WAC 173-
442-170(2)(a).

3. Ecology undertook this rulemaking without the requisite statutory authority.
Nothing in Washington statute--Clean Air Act (“CAA™) or otherwise--allows
Ecology to create a GIIG emissions cap-and-reduce scheme like CAR, much less
one based on an ERU, which represents a new class of emissions credit.

Alternatively, even if Ecology has general legal authority to adopt CAR, Ecology
Gregory C. Hesler
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has no authority under the state CAA to regulate non-emitting sources like local
distribution companies (“LDCs”) under CAR.

4. Further, Ecology failed to satisfy the requirements of the State
Environmental Policy Act (“SEPA”) in enacting CAR because the agency did not
undertake an appropriate threshold determination of whether CAR has “any
probable significant adverse environmental impacts.” WAC 197-11-330(5).

5. Finally, aspects of CAR, including the alternate compliance schedule for
some covered parties but not others and Ecology’s deficient cost-benefit analysis,
make the rule arbitrary and capricious.

6.  Petitioners agree that reducing greenhouse gas emissions is a matter that
that should be addressed. But even important environmental issues must be
addressed in accordance with the law.

7. Because CAR exceeds Ecology’s statutory authority, was adopted without
complying with SEPA, and is arbitrary and capricious, Petitioners respectfully
petition this court for judicial review and ask that the court declare CAR invalid.
See RCW 34.05.570(2)(c).

II. PARTIES

8. Petitioner Avista Corporation (“Avista”) generates and transmits electricity
to over 360,000 customers and distributes natural gas to over 330,000 customers

in eastern Washington, northern Idaho, and parts of southern and eastern Oregon.
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It is located at 1411 East Mission Avenue Spokane, WA 99202, in Spokane
County.

9. Petitioner Cascade Natural Gas Corp. (“Cascade”) is a natural gas LDC that
serves over 277,000 customers in 96 communities, 68 of which are in Washington
and 28 in Oregon. It is located at 8113 W Grandridge Blvd. Kennewick, WA
99336, in Benton County.

10.  Petitioner Northwest Natural Gas Company (“NWNG”) is a 157-year-old
natural gas local distribution and storage company providing natural gas service to
more than 718,000 residential, commercial, and industrial customers in
Washington and Oregon, 76,000 of which are in Clark County, Washington. It is
located at 220 NW Second Ave., Portland, OR 97209.

11, Petitioner Puget Sound Energy, Inc. (“PSE”) is Washington’s oldest and
largest local energy company, serving approximately 1.1 million electric and
790,000 natural gas customers, some of which are located in Kittitas County,
Washington. It is located at 10885 N.E. 4th Street Suite 1200 Bellevue, WA
98004.

12, Respondent Ecology is an administrative agency of the State of Washington
that 1s charged, among other things, with rulemaking in accordance with the
federal and state Clean Air Act. Maia D. Bellon is the Director of Ecology.

Ecology was the agency responsible for drafting and issuing the Clean Air Rule,
Gregory C. Hesler
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Chapter 173-442 WAC. Ecology’s mailing address is P.O. Box 47600, Olympia,
Washington 98504-7600, and its headquarters are located at 300 Desmond Drive
SE, Lacey, WA 98503.

ITl. JURISDICTION AND VENUE

13.  This court has jurisdiction to determine the validity of administrative
agency rules under the Washington Administrative Procedure Act (“APA”). See
RCW 34.05.510; RCW 34.05.570(2).

14.  Venue is proper in Thurston County Superior Court under RCW 34.05.514
and RCW 34.05.570.

IV. FACTUAL ALLEGATIONS

15. CAR sets out a GHG reduction scheme that covers more parties with each
passing three-year compliance period. Starting in 2017, covered parties with
three-year average emissions in excess of 100,000 metric tons of CO, equivalent
(“CO.e”) must either reduce emissions to meet an established emission reduction
pathway that decreases 1.7% from their baseline each year or must acquire
emissions offsets equal to the amount of emissions in excess of this pathway.
WAC 173-442-060, -100, -200. LDCs are imputed with the indirect emissions
caused by their non-covered-party customers’ use of natural gas. Each metric ton

of covered GHGs emitted without an appropriate GHG emissions offset amounts
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to a separate violation and subjects the covered party to state CAA enforcement.
WAC 173-442-340.

16. Emissions offsets may be acquired by purchasing ERUs, equivalent to one
metric ton of CO,e, from other Washington sources that reduce emissions below
their emission reduction pathway levels; acquiring allowances from other states or
provinces that have established, multi-sector GHG programs (such as the
California Air Resources Board (“CARB”) cap-and-trade program); or engaging
in or investing in a limited list of activities that reduce or abate GHG emissions
within Washington state. WAC 173-442-020(1)(n), -110.

17.  Aside from acquiring in-state ERUs, during initial compliance periods,
covered parties may achieve CAR compliance by relying 100% on allowances
purchased from out-of-state markets. But, over time, CAR sets a diminishing cap
on the percentage of a covered party’s compliance burden that the party can meet
using out-of-state allowances, imposing increasingly stringent limits on the use of
these allowances until, by 2035, a covered party may use out-of-state allowances
for only up to 5% of its CAR obligation. WAC 173-442-170.

18. CAR creates a demand for ERUs and ERU generation. It then allows only
in-state sources to generate ERUs, which, otherwise, could just as easily be
generated by out-of-state offset sources, with no impact to the reduction of GHGs.

CAR allows covered parties to use external offset markets for compliance only on
Gregory C. Hesler
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a significantly declining scale over time, while simultaneously establishing a one-
way linkage to out-of-state GHG offset markets that lets out-of-state allowances
into Washington without letting ERUs generated within Washington cross state
lines.

19.  Petitioners’ LDC operations consist of pipelines and related infrastructure,
extending throughout and, for some, beyond Washington state, and providing
natural gas to customers for a variety of end-uses across a range of sectors. Most
notably, LDCs supply natural gas to power plants for electricity generation and to
homes and businesses for area heating, hot water, cooking, and other purposes.
LDCs also provide transportation service to customers (“transport customers”)
who require a large supply of natural gas and who elect to purchase natural gas
through other parties (i.e., marketers). Many of these transport customers are not
covered parties.

20. Because LDCs consist mostly of pipelines, Plaintiffs have very limited
direct emissions and few options for directly reducing emissions. LDCs have an
obligation to meet the load demands of their customers. CAR, however, obligates
the LDCs to reduce emissions associated with their customers’ use of natural gas.
As aresult, the LDC Plaintiffs have only two options to comply: sell and transport

less natural gas, or acquire GHG emissions offsets,

Gregory C. Hesler
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V. CAUSES OF ACTION

21.  The Washington APA allows this court to determine the validity of a rule as
part of a petition for a declaratory judgment “when it appears that the rule, or its
threatened application, interferes with or impairs or immediately threatens to
interfere with or impair the legal rights or privileges of the petitioner.,” RCW
34.05.570(2)(b).

22, The APA also grants this court authority to declare rules invalid upon
finding, as part of a declaratory judgment action, that “the rule violates
constitutional provisions; the rule exceeds the statutory authority of the agency;
the rule was adopted without compliance with statutory rule-making procedures;
or the rule is arbitrary and capricious.” RCW 34.05.570(2)(c).

Count I - CAR Exceeds CAA Authority by Creating ERUs

23.  Petitioners incorporate paragraphs 1 through 22 as if fully set forth herein.

24. Ecology cannot base its authority for CAR on RCW 70.235, which sets
state GHG emission reduction targets. In adopting CAR, Ecology developed and
now seeks to implement a program to limit statewide GHG emissions--a power
the Legislature expressly considered--twice--but denied Ecology. First, in 2008,
the Legislature failed to pass the originally-drafted version of H.B. 2815, 60th
Legislature § 3(1)a). Had the original version of H.B. 2815 passed, it would have

iven Ecolo authority to “develop and implement a program to limit
g gy Y /4 D prog.
Gregory C. Hesler
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greenhouse gases emissions to achieve...emissions reductions for Washington
state.” H.B. 2815 (Original Bill), 60th Legislature § 3(1)(a). The original version
of H.B. 2815 contemplated creating “a regional multisector market-based system,
such as a cap and trade program.” H.B. 2815 (Original Bill), 60th Legislature §
3(3)(a). As enacted, however, RCW 70.235 grants Ecology authority only to
submit a GHG reduction plan to the legislature for review and approval. In 2015,
the Legislature again declined to authorize Ecology to create a “carbon pollution
market...through market trading of emission allowances” and confirmed the limits
of Ecology’s authority: “[t]he 2008 legislature established statewide emission
limits...but did not enact a comprehensive program to ensure that the emissions
reductions would be accomplished.” H.B. 1314 (Original Bill), 64th Legislature §
1(1). Without authority under RCW 70.235 to develop and implement a GHG
emissions reduction program, Ecology’s only conceivable statutory basis for CAR
1s the Washington Clean Air Act.

25.  But nothing in the Washington Clean Air Act, RCW 70.94, grants Ecology
authority to create a GHG emission reduction trading program based on ERUs, an
entirely new emissions credit in Washington. Ecology cannot shoehorn ERUs
under existing legislative authorizations for either the emission credits banking
program in RCW 70.94.850, which applies only to specific programs under the

Washington CAA that CAR does not resemble, or the power plant carbon dioxide
Gregory C. Hesler
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mitigation program in RCW 80.70 and RCW 70.94.892. Thus, without the
requisite statutory authority, Ecology created CAR’s concept of an ERU out of
whole cloth.

26.  This court should declare CAR invalid because Respondent acted in excess
of statutory authority in developing an ERU-based program to limit GHG
emissions.

Count 11 - CAR Exceeds CAA Authority by Regulating Indirect Emissions

27.  Petitioners incorporate paragraphs 1 through 26 as if fully set forth herein.
28. The Washington CAA, RCW 70.94, does not authorize Ecology to regulate
non-emitting sources for their customers’ emissions. But CAR does precisely this
by setting standards for LDCs based on CO, emissions “that result from the
complete combustion or oxidation” of covered products like natural gas, without
regard to who actually combusted or oxidized the covered products. WAC 173-
442-020(1)(§)(iii).

29. Appropriately, CAR does not hold LDCs accountable for natural gas
emissions when associated with gas sold or delivered to covered party customers.
However, it purports to require LDCs to account for indirect emissions associated
with the end-use of their products by non-covered customers (e.g., homes and
businesses). LDCs emit nothing by selling natural gas to customers, and have

negligible emissions (well below the CAR applicability thresholds) from
Gregory C. Hesler
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transporting gas to end-users. Accordingly, CAR, as applied to LDCs, is not an
“emission standard” under the WA CAA but an attempt to regulate the sale of a
commodity, natural gas.

30. This court should declare CAR invalid because, in regulating LDCs’
indirect emissions, Respondent acted in excess of statutory authority under the
Washington CAA.

Count 111 - CAR Was Adopted in Violation of SEPA

31.  Petitioners incorporate paragraphs | through 30 as if fully set forth herein,

32, Washington’s State Environmental Policy Act (“SEPA”) requires state
agencies to identify and evaluate possible environmental impacts resulting from
major government actions, including adopting environmental rules. WAC 197-11-
704(2)(b)(i). The agency must make a “threshold determination” of whether the
action will have a “probable significant, adverse environmental impact.” RCW
43.21C.031; WAC 197-11-310. If; in the threshold determination, the agency
determines the proposed action has a “probable significant, adverse environmental
impact,” it must prepare an environmental impact statement (“EIS”). RCW
43.21C.031. If the agency determines that a proposed action will have “no
probable significant adverse environmental impacts,” the agency will issue a

determination of non-significance (“DNS”). WAC 197-11-340.
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33. The threshold for whether an EIS is required is low. The test is not
“whether the beneficial aspects of a proposal outweigh its adverse impacts, but
rather . . . whether a proposal has any probable significant adverse environmental
impacts.” WAC 197-11-330(5) (emphasis added). Even “proposals designed to
improve the environment, such as...pollution control requirements, may also have
significant adverse environmental impacts.” Id.
34. Ecology issued a DNS for CAR, stating that its multi-sector regulation of
GHG emissions from sources across Washington will have no probable significant
adverse environmental impacts. Ecology reaffirmed its DNS in a September 9
addendum to its environmental checklist before issuing CAR.
35. However, CAR will have probable and significant adverse impacts on the
environment that Ecology failed to consider in making its DNS. Some impacts
will be the result of price increases in natural gas and electricity that will occur as
entities attempt to comply with CAR.
36. At the very least, CAR will probably have the following significant adverse
environmental impacts:
a. CAR will increase regional net emissions from the electric power
sector. The Western Interconnection, a regional electric grid that
includes Washington, comprises a wide range of electric generating

sources, from coal-fired units to wind. To comply with CAR,
Gregory C. Hesler
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Washington’s gas-fired power plants (the only electric generating
sources regulated under CAR) will have two choices: reduce electric
generation to reduce GHG emissions or expend resources to purchase
ERUs. Reduced generation in Washington will be more than offset
by increased generation in other parts of the Western Interconnection,
including by coal-fired plants in Montana and Wyoming. If, instead,
Washington generators continue to generate electricity, purchasing
ERUs to comply with CAR, those costs will make Washington
generators’ power more expensive, therefore lower on the regional
dispatch order, compared to electricity from fossil generating sources
in states without GHG constraints. Thus, while GHGs emitted in
Washington may decline under CAR, net regional GHG emissions

from the electric power sector will rise.

. CAR will drive fuel substitution and increase in-state emissions. As

LDCs raise their rates, potentially by a significant amount, to cover
the cost of purchasing ERUs to comply with CAR, increased costs
will drive fuel substitution by LDC gas customers, including
increases in the use of wood and electricity for residential heating.
At a minimum, this fuel-switching will cause releases of higher levels

of fine particulate matter and air toxics. Further, indirect use of
Gregory C. Hesler
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natural gas to produce electricity for heating has a higher carbon
footprint and higher emissions of other pollutants than direct use of

natural gas for heating.

. CAR will discourage emission reductions in the transportation sector.

Fuel-shifting from petroleum-based fuels to electricity and natural
gas-based fuels facilitates a wide variety of transportation sector
emission reductions (e.g., electric vehicles). As CAR causes
electricity and natural gas rates to go up, customers will be less likely
to invest in certain emission reductions activities in the transportation
sector—which 1is, by far, the largest source of in-state GHG

emissions.

. CAR will artificially drive expensive energy development projects in

Washington at a pace and scale that may not be achievable. It is
likely that there will not be enough ERUs on the market for covered
parties to comply with CAR. This will artificially increase the cost of
new renewable energy projects in Washington to generate surplus
RECs that can be converted into ERUs for CAR compliance. The
post-hoc analysis Ecology submitted on September 9 as Appendix B,
SEPA Addendum, is insufficient to demonstrate “no probable

significant adverse environmental impact” from the type and pace of
Gregory C. Hesler
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renewable energy project development in Washington that will be
initiated as a result of CAR.
37. These CAR-induced results will actually increase regional net GHG
emissions, result in higher levels of fine particulate matter and air toxics, and
make Washington renewable energy more expensive, significantly and adversely
impacting the environment--and not just in Washington.
38. Despite these probable and significant adverse impacts on the environment
that are neither remote nor speculative, Ecology issued a DNS. This was clearly
eIToneous.
39. Ecology did not satisfy its duty to engage in a robust threshold
determination process under SEPA, violating both SEPA and the APA.

Count 1V - CAR Is Arbitrary and Capricious

40.  Petitioners incorporate paragraphs 1 through 39 as if fully set forth herein.
41.  Agency action is arbitrary or capricious “if it is willful and unreasoning and
taken without regard to the attending facts or circumstances.” Washington Indep.
Tel. Ass'n v. Washington Utilities & Transp. Comm'n, 148 Wash. 2d 887, 905
(2003).
42. CAR is arbitrary and capricious for the following reasons:

a. CAR delays compliance for some covered parties, namely so-called

“energy intensive, trade exposed” parties (“EITEs™), WAC 173-442-
Gregory C. Hesler
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030(2), but not for utilities. Ecology has offered no reasoned explanation
for this differential treatment. In particular, Ecology has ignored the
“attending facts or circumstances” of the currently-stayed Clean Power
Plan (“CPP”), which will directly regulate GHG emissions from electric
generators and indirectly affect LDCs that provide natural gas to those
utilities. If anything, there is more reason to delay CAR compliance for
electric power generators and LDCs, given that these sectors are
preparing now for the CPP, which will ultimately achieve the same

objectives as CAR.

. Ecology’s cost-benefit analyses--both preliminary and final--are

inadequate to determine whether CAR’s probable benefits will exceed its
probable costs. RCW 34.05.328(1)(d). Ecology overstates the rule’s
environmental benefits while admitting that “it is not possible to specify
the local benefits to climate change resulting from control of local
emissions.” Dept. of Ecology, Final Cost-Benefit and Least-Burdensome
Alternative Analysis, Ch. 173-442 WAC Clean Air Rule, Ch. 173-441
WAC Reporting of Emissions of Greenhouse Gases, 42 (Sept. 2016).
Ecology weighs “global social cost of carbon” benefits against purely
local costs of complying with CAR. Id It also discounts the costs

associated with uncertainty in the ERU market (and its effect on CAR
Gregory C. Hesler
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compliance), fuel-switching, and leakage from the electric power sector
(and corresponding increases in regional emissions). Ecology’s cost-
benefit analyses related to CAR mark a departure from reasoned

decision-making.

. In addition, Ecology did not provide an analysis of the future supply,

demand, or cost of ERUs. There is currently no market for ERUs.
Although Ecology claims to recognize how critical supply and
availability of ERUs is to covered parties and how fundamental an ERU
market is to its new rule, Ecology failed to consider the costs to covered
parties associated with ERU market uncertainty, including costs to the
electric power sector, which must provide least-cost service, and gas
utility sector, which will rely heavily on purchased CAR compliance
instruments (ERUs and allowances) and which will have no guarantee of

rate-recovery for the additional costs of complying with CAR.

. CAR requires Washington natural gas generators that export power to

California to achieve “double compliance” with both CAR and CARB.
This means that a single generator must account for GHG emissions
associated with Washington-generated power exported to California both
by acquiring ERUs (potentially through CARB allowances) to satisfy

CAR and acquiring appropriate CARB allowances to satisfy CARB,
Gregory C. Hesler
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Ecology places the burdens of double compliance wholly on the

generator or out-of-state regulatory programs, despite Ecology’s decision

to craft CAR’s one-way linkage with CARB. Ecology admits that
addressing imported electricity through CAR is “problematic,” but
double-compliance is no solution. See Dept. of Ecology, Concise

Explanatory Statement, Ch. 173-442 WAC Clean Air Rule, Ch. 173-441

WAC Reporting of Emissions of Greenhouse Gases, Summary of

Rulemaking and Response to Comments, Response 112, 56 (Sept. 2016).

43. An arbitrary and capricious agency rule, like CAR, is invalid under the
APA. RCW 34.05.570(2)c).

VI. REQUEST FOR RELIEF
WHEREFORE, Petitioners respectfully request:

a. That the Court enter a declaratory judgment order declaring CAR
invalid because creating a program based on ERUs exceeds
Respondent’s statutory authority under the CAA;

b. That the Court enter a declaratory judgment order declaring CAR

invalid to the extent that it regulates LDCs for their customers’

emissions;
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. That the Court enter a declaratory judgment order declaring CAR

invalid to the extent that it was promulgated in violation of the State

Environmental Policy Act;

. That the Court enter a declaratory judgment order declaring CAR

invalid to the extent that it is arbitrary and capricious;

. That the Court enter an order enjoining Ecology from enforcing

CAR;

That the Court enter an order setting aside all or all portions of the
Clean Air Rule, WAC 173-442, that violate constitutional provisions,
exceed the statutory authority of the agency, were adopted without
compliance with statutory rule-making procedures, and/or are

arbitrary and capricious; and

. Such other and further relief as this court deems just and reasonable.
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CERTIFICATE OF SERVICE
I, Gregory C. Hesler, certify and declare:
[ am over the age of 18 years, make this Declaration based upon personal
knowledge, and am competent to testify regarding the facts contained herein.
On September 30, 2016, I served a true and correct copy of the foregoing
Petition for Review and Declaratory Judgment on the following person and in

the manner listed below:

-
Maia Bellon ! Email

Director L] U.S. Mail
Washington State Department of Ecology [ o

300 Desmond Drive S.E. = Legal Messenger
Lacey, WA 98503 | Overnight Mail

I certify under penalty of perjury pursuant to the laws of the State of
Washington.

DATED: September 30, 2016 at Spokane, Washington.

P
ol

Gregory C. Hesler (WSBA # 34217)

COUNSEL OF RECORD FOR

PETITIONERS

COUNSEL FOR AVISTA

CORPORATION

Gregory C. Hesler
1411 East Mission Avenue, MSC-33
P.O. Box 3727
PETITION FOR REVIEW Spokane, Washington 99202

AND DECLARATORY JUDGMENT - 21 Telephone: (509) 495-2208 Fax: (509) 777-9885
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William Bumpers*

Megan H. Berge *

Baker Botts L.L.P.

1299 Pennsylvania Avenue, NW
Washington, DC 20004
Telephone: (202} 639-7700

Fax: (202) 639-7890
william.bumpers@bakerbotts.com
megan.berge@bakerbotts.com

Samia R. Broadaway*

Baker Botts L.L.P.

98 San Jacinto Boulevard, Suite 1500
Austin, Texas 78701

Telephone: (512)322-2500

Fax: (512)322-3676
samia.broadaway(@bakerbotts.com

COUNSEL FOR PETITIONERS

*motion for limited admission under APR
8(b) forthcoming

Gregory C. Hesler
1411 East Mission Avenue, MSC-33
P.O. Box 3727
Spokane, Washington 99202
Telephone; (509) 495-2208 Fax: (509) 777-9883
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CR-103P (May 2009
RULE-MAKING ORDER (Implements l(acw%mos.as?))

Agency: Department of Ecology AC # 15-10 Permanent Rule Only

Effective date of rule:
Permanent Rules
d 31 days after filing.

(] Other {specify) {If less than 31 days after filing, a specific finding under RCW 34.05.380(3) is raquired and should be
stated below)
Any other findings required by other provisions of law as precondition to adoption or effectiveness of rule?
(J Yes £ No f Yes, explain:
Purpose:

The purpose of this rulemaking is to establish greenhouse gas (GHG) emission standards for certain large emitters and
reduce GHG emissions to protect human health and the envircnment.

Ecology is adopting a new rule, Chapter 173-442 WAC - Clean Air Rule and amending Chapter 173-441 WAC — Reporting of
Emissions of Greenhouse Gases.

s Chapter 173-442 WAC establishes emission standards for GHG emissions from certain stationary sources located in
Washington State, petroleum product producers and importers, and natural gas distributors. Parties covered under
this program will reduce their GHG emissions over time. The rule provides a variety of options to reduce emissions.

e Chapter 173-441 WAC changes the emissions covered by the reporting program, modifies reporting requirements,
and updates administrative procedures to align with Chapter 173-442 WAC — Ciean Air Rule.

Citation of existing rules affected by this order:
Repealed:  N/A
Amended:  Chapter 173-441 WAC, Reporting of Emissions of Greenhouse Gases
Suspended: N/A

Statutory authority for adoption: Chapter 70.94 RCW; Chapter 70.235 RCW

Other authority : N/A

PERMANENT RULE {Including Expedited Rule Making)
Adopted under notice filed as WSR # 16-12-098 on May 31, 20186.
Describe any changes other than editing from proposed to adopted version:

. See Attachment A

If a preliminary cost-benefit analysis was prepared under RCW 34.05.328, a final cost-benefit analysis is available by
contacting:

Name: Kasia Patora Phone: (360) 407-6184
Address: PO Box 47600 Fax: {360) 407-6989
Olympia, WA 98504-7600 e-mail. kpatd461@ecy.wa.gov
Date adopted: September 15, 2016 CODE REVISER USE ONLY
NAME OFFICE OF THE CODE REVISER
Maia D. Bellon STATE OF WASHINGTON
FILED
SIGNATURE DATE: September 15, 2016
(@M\ TIME: 8:23 AM
\

Maial) WSR 16-19-047
TITLE , ]
Director

(COMPLETE REVERSE SIDE)
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Note: If any category is left blank, it will be calculated as zero.
No descriptive text.

Count by whole WAC sections only, from the WAC number through the history note.
A section may be counted in more than one category.

The number of sections adopted in order to comply with:

Federal statute: New 0 Amended 0 Repealed 0
Federal rules or standards: New 0 Amended 0 Repealed 0
Recently enacted state statutes: New 1] Amended 0 Repealed 0
The number of sections adopted at the request of a nongovernmental entity:
New o] Amended 0 Repealed 0
The number of sections adopted in the agency’s own initiative:
New 29 Amended 7 Repealed 0
The number of sections adopted in order to clarify, streamline, or reform agency procedures:
New 2 Amended 7 Repealed Q0
The number of sections adopted using:
Negotiated rule making: New 0 Amended ¢ Repealed 0
Pitot rule making: New Q Amended 0 Repealed 0
Other alternative rule making: New 0 Amended 0 Repealed 0
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Attachment A: Differences between the Revised May 31, 2016
Proposed Rule and Final Adopted Rule

RCW 34.05.325(8)(a)(i}) requires Ecology to describe the differences between the text of the proposed rule as published
in the Washington Stale Register and the text of the rule as adopted, other than editing changes. We must also state the
reasons for the differences between the proposal and the adopted rule.

There are differences between the proposed rule filed on May 31, 2016 and the adopted rule filed on September 15,
2016. Ecology made these changes for the following reasons:

o Inresponse to comments we received.

o To ensure clarity and consistency.

Ecology did not make any changes to the proposed rule that are substantialty different from the origina! proposal. In
making this determination, Ecology considered the following factors:

e The extent to which a reasonable person affected by the adopted rule would have understood that the
published proposed rule would affect his or her interests.

e The extent to which the subject of the adopted rule or the issues determined in it are substantially
different from the subject or issues involved in the published proposed rule.

o The extent to which the effects of the adopted rule differ from the effects of the published proposed rule.

Ecology did not make any revisions to the proposed rule that change who is covered or otherwise affected by the rule. We
believe a reascnable person affected by the proposed rule would also be affected by the adopted rule. A reasonable
person not affected by the proposed rule would not be affected by the adopted rute. Ecology believes this supports our
conclusion that we did not make any substantive changes to the proposed rule.

Ecology did not make any changes to the subject of the adopted rule or issues determined in it. We believe the subject
matter of the adopted rule is identical to the subject matter of the proposed rule: establishing GHG emission reduction
standards. The issues involved in this subject matter are identical between the proposed and adopted versions of the rule

and include:

*  Scope

o Definitions

o Applicability

e Baselines

o Energy Intense Trade Exposed (EITLs)

e General compliance issues (timelines, reduction requivements, regulatory orders, etc.)
e Compliance options

e Emission Reduction Units

e [Limitations on generating emission reductions
e Third-party verification

e Registry

o Reserve
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Other requirements
Enforcement
Confidentiality
Severability

Amendments to Chapter 173-441 WAC

Ecology believes this supports our conclusion that we did not make any substantive changes to the proposed rule.

Finally, Ecology considered the extent to which the effects of the adopted rule differ from the effects of the published
proposed rule. Most of the changes made to the adopted version of the rule simply clarify Ecology’s ariginal intent. The
effects of these changes are consistent between the proposed and adopted versions of the rule. Ecology made many of
these changes at the suggestion of stakeholders and other public commenters. We evaluated those changes to determine
if they were a “substantial’ change. We determined they were not. These changes are:

Instead of requiring all EITEs to use the production-based efficiency metric, the adopted rule now
allows EITEs to choose to be treated as non-EITEs. We made this change at the request of multiple
commenters. As this provision merely provides an option, we do not think it rises to the level of a
“substantial” change to the rule. See WAC 173-442-020¢1)(m)(ii).

The adopted rule adds an exemption for natural gas distributors selling product that is used as a
Sfeedstock to produce another product, such as methanol. We made this change at the request of a
commenter and believe it is consistent with the other exemptions listed in the proposed rule. We do not
think this change rises to the level of a "substantial”’ change to the rule. See WAC 173-442-040(3)(a).

The adopted rule adds clarifying instructions on how to adjust a natural gas distributor’s baseline when
other covered parties enter or exit the program. We made this change in vesponse to comments. It~
clarifies our original intent and does not change requirements. We do not think this change rises to the
level of a “substantial” change to the rule. See WAC 173-442-050(3)(c).

The adopted rule added hounds on the required emission reductions for EITEs. These bounds were not
included in the proposed rule. The most stringent reduction requirement for the least efficient EITE
Jacilities will be no more than 2.7 percent per year. The least stringent reduction requirement for the
most efficient EITE facilities will be no less than 0.7 percent per year. We made this change at the
request of multiple commenters. We believe this clarifies Ecology s original intent and does not rise to
the level of a “substantial” change to the rule. See WAC 173-442-070(3)(bj(1) and (ii).

The adopted rule added two new protocols that will be accepted for generation of emission reduction
units(ERUs). These protocols were not listed in the proposed rule. These new protocols are “Landfill
Methane Collection and Combustion” and “Nitric Acid Production Project Protocol.” These provisions
were added art the request of commenters. As these provisions merely provide additional options, we do
not think they rise to the level of a “substantial” change 10 the rule. See WAC 173-442-160(7)(d) and
WAC 173-442-160(8)(e).

The adopted rule added another type of accreditation for third party verifiers. This accreditation was
not listed in the proposed rule but was requested by a commenter. As this provision merely provides an
option, we do not think it rises to the level of a “substantial” change to the rule. See WAC 173-442-
22006)(a)(ii(E) and WAC 173-441-085(7)(a) (Lii)(E).

The following describes the exact changes made to the final adopted rule and explains Ecology's reasons for making
them. Where a change was made soiely for typographical or editing purposes (including subsequent renumbering), we did
not include it in this section. We did include clarifications made in response to comments.
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Table 1: Changes Made to Adopted Rule

Section in Final Rule Change made Reason for change
173-442-020(1)(b) Adds new definition for “allowance” Stakeholders expressed
confusion about the meaning
and requested the definition be
i added
17 3-442-020( 1){m)(ii) Adds new option for EITEs to choose to EITE stakeholders requested

not be treated as EITEs

the ability to opt out of EITE
provisions

173-442-020(1)(n) Clarifies definition of "ERU” is an emission | Clarifies meaning
reduction for accounting purposes

173-442-020(1)(s) Rewords "aggregate emission reduction Clarifies meaning
limit" as "aggregale emission cap”

173-442-020{1)(t) Rewords “external program” as “GHG Clarifies meaning
emission reduction program”

173-442-030(1) Clarifies applicability is triggered by three- | Clarifies meaning
year rolling average

173-442-030(3) Clarifies to indicate emission reduction Stakeholders asked for

requirements apply when the average
emissions exceed the compliance
thresholds listed in Table 1

clarification ahout when the
requirements applied to
covered parties

173-442-030(3) Adds notation clarifying 2017-2019
Table 1 compliance year applies for three-year
rolling average starting in 2012

Stakeholders asked for
clarification about when the
requirements applied to
covered parties

17 3-442-040(2)(b)(ii) Changed wording from final “distribution” te | Commenters asked for
“destination” clarification to address
concerns about meaning
173-442-040(3)(a) Adds exclusion for natural gas used to Commenters requested

make a product and clarifies that natural
gas supplied to voluntary parties is treated
the same as other covered parties

additional exclusion applicable
to natural gas feedstocks and
clarification that voluntary
parties are treated the same as
other covered parties

173-442-040(4)(a) Clarifies the referenced “implementation Clarifies original intent
plan” is for the federal CPP
173-442-050(3)(¢) Adds clarifying language allowing for Commenters requested change

baseline adjustments for naturat gas
distributors due to entrance or exit of
covered parties.

to prevent double counting
emissions

173-442-060(1)(b} Adds language clarifying when "Annual Commenter requested
decrease” becomes applicable clarification
173-442-060(2) Clarifies the contents of a regulatory order | Commenters requested
clarification
173-442-070(1) Clarifies that EITEs must only report their Commenters were cenfused

own production data, not production data
from other companies in their industry

about whether they were
required to produce data for

sector other companies—new wording
clarifies original intent
173-442-070(2) Removes applicability section, now Commenters found original

clarified in WAC 173-442-030(3)

wording confusing—removes
wording to clarify criginal intent

173-442-070{2){¢) Removes obsolete reference Removed 173-442-070(2) as
noted above
173-442-070(3) Changes terminology from “efficiency Commenters found the originai
reduction rate” to "efficiency improvement | wording counterintuitive—new
rate” wording clarifies original intent

173-442-070(3)(a)(i)(A) Clarifies that GHG emissions data must be
comparable to that reported under Chapfter
173-441 WAC or WAC 173-442-070(1)

Clarifies that production data
submitted by the facility can be
used to calculate the efficiency
intensity distribution

173-442-070(3)(b)(iy Clarifies warding regarding "greater,”

Commenters found the original
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Section in Final Rule

Change mada

Reason for change

pltaces upper bound on required emissions
reductions of 2.7% for least efficient
facilities, and corrects regulatory reference

wording confusing or
counterintuitive—new wording
clarifies original intent and
responds to commenter
requests to add upper limit

173-442-070(3)(b)(ii)

Clarifies wording regarding “less,” places
lower bound on required emissions
reductions of 0.7% for most efficient
facilities, and corrects regulatory reference

Commenters found the original
wording confusing or
counterintuitive—new wording
clarifies original intent and
responds to commenter
requests to add lower limit

173-442-070(3)(b)(iii)

Adds clarifying wording and corrects
regulatory reference

New wording clarifies original
intent

173-442-070(3)(0)(ivV)

Clarifies wording regarding “greater,”
places upper bound on required emissions
reductions of 2.7% for least efficient
facilities, and corrects regulatory reference

Commenters found the original
waording confusing or
counterintuitive—new wording
clarifies original intent and
responds to commenter request
to add upper limit

173-442-070(3)(b){v)

Clarifies wording and corrects regulatory
reference

Commenters found the original
wording confusing or
counterintuitive—new wording
clarifies original intent

173-442-070(4)(b)

Clarifies terminology in Equation 1

Commenters found the original
wording ¢onfusing or
counterintuitive—new wording
clarifies original intent

173-442-110(2)

Clarifies that an “activity” may generate
ERUs, just like a “project” or “program”

Clarifies originat intent

173-442-110(3)

Rewords description of external markets

Clarifies original intent

173-442-140(3)(b)

Rewords nature of ERU possession

Clarifies original intent

173-442-150(1)(e)

Clarifies that ERUs must be in addition to
existing reduction requirements and must
also meet additionality requirements of
applicable protoco!

Clarifies original intent that
ERUs from projects must meet
requirement of listed protocols
where applicable

173-442-150(1)(e)(i))(C)

Adds language referring to carbon dioxide
mitigation standards from an EFSEC site
cerificate

Clarifies original intent to
account for both ways EFSEC
standard has been applied

173-442-160(2)(c)

Clarifies that emission reduction projects at
a stationary source must not be used to
generate ERUs that are already counted

Clarifies original intent to avcid
double counting emission
reductions for on-site projects

173-442-180(3)(a){i)
173-442-160(3)(a)(ii)
173-442-160(6)(a)
173-442-160(6)(b)
173-442-160(6)(c)
173-442-160(7)(a)
173-442-160(7)(b)
173-442-160(7)(c)
173-442-160(7)(d)
173-442-160(8)(a)
173-442-160(B){b)
173-442-160(8)(c)
173-442-160(8)(d)

Clarifies that all protocols must use a
version approved no later than September
1, 2016

Clarifies to avoid confusion
about which protocols are
acceptable

173-442-160(3)(b)

Rephrase terms for commute trip reduction

Clarifies ariginal intent

173-442-160(5)(a)(iv)

Deletes provision

Commenters requested
removal of provision requiring
use of megawatt hours

173-442-160(5)(c)

Corrects regulatory references

Clarifies original intent

173-442-160(5)(c)()(A)

Clarifies applicability to electrical
conservation projects

Clarifies original intent

173-442-160(5)(c){i)

Adds natural gas efficiency units may

Commenters requesled use of
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Section in Final Rule

Change made

Reason for change

remain in therms

therms instead of megawatt
hours

173-442-160(7)(d)

Adds “Landfill Methane Collectich and
Combustion” protocol to acceptable list

Commenters requested adding
this protocol—consistent with
original intent

173-442-160(8){e)

Adds "Nitric Acid Production Project
Protocol” to acceptable list

Commenters requested adding
this protocol—consistent with
coriginal intent

173-442-170(2)

Clarifies use of allowances to generate
ERUs

Commenters found the criginal
wording confusing—new
wording clarifies original intent

173-442-170(2)(a)

Clarifies use of allowances cannot exceed
limits on percentages in Table 3

Commenters found the original
wording confusing—new
wording clarifies original intent

17 3-442-170(2)(a)
Table 3

Changes title to add clarity

Commenters found the original
wording confusing—new
wording clarifies original intent

173-442-170(2)(b)

Clarifies use of allowances by vintage year
cannot exceed the percentage limits in
Table 4

Commenters found the original
wording confusing—new
wording clarifies original intent

173-442-170(2)(b)
Table 4

Changes title to add clarity

Commenters found the original
wording confusing—new
wording clarifies original intent

173-442-170(3)

Clarifies requirement to invalidate
allowances

Commenters found the original
wording confusing—new
wording clarifies original intent

173-442-200(3)

Clarifies requirement is for each MT COze

Clarifies original intent

173-442-200(6)(d}{ii)

Adds missing cross reference for EITEs

Clarifies original intent

173-442-220(1)

Removes reference to 173-442-150(2)

Reference obsolete

17 3-442-220(1){b)

Removes reference to 173-442-150(2)

Reference obsolete

173-442-220(8)(a) (i) (E)

Adds additional acceptable accraditation

Commenters asked for
expanded accreditation to
include omitted program—
extends original intent

173-442-240(1){a){(i){C)

Changes terminclogy in Equation 2

Clarifies original intent

173-442-240(2)

Clarifies terminology regarding aggregate
emissions cap

Clarifies original intent

173-442-240(2)(b)

Clarifies retirement options for ERUs

Commenters asked for
clarification

173-442-240(2)(c){))

Expands data collection requirement

Broadened to offer flexibility to
meet original intent

17 3-442-240(2)(c) (i)

Removes requirement that purchases
apply only to Washington customers

Broadened {o offer flexibility to
meet original intent

173-442-240(3)(b){ii)

Adds “activities” to “projects” and
‘programs”

Clarifies original intent

173-442-240(3)(D)(iv)

Clarifies ERU awards from committee are
subject to Ecology approval

Clarifies original intent

173-442-330(1)

Adds provision for whether permit is
required

Stakeholders requested
clarification to avoid unintended
consequence and meet original
intent

173-442-340(3)

Deletes provision that violation is for each
day

Removed unnecessary
reference to daily violations—
covered by statutory provisions

173-441-020({1)(7)
173-441-020(1)(h)(7)
173-441-020(1){j)(ii)
173-441-020(3)
173-441-050(9)
173-441-080(1)
173-441-120 Table 120-1
173-441-120(2)(e)

Updates 40 C.F.R. Part 98 adoption by
reference dates to September 1, 2016
throughout

Provides consistency with
statutory requirement
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Section in Final Rule

Change made

Reason for change

173-441-120(2)(e)(vii)
173-441-120(2)(h)

173-441-020(1)

Clarifies distinction between “facility” and
“supplier” '

Clarifies original intent in
response to comments

173-441-050

Clarifies all applicable MT COze must be
included in the report

Clarifies existing requirement

173-441-085(7)(a)ii){E)

Adds additional acceptable accreditation

Requested by commenters

173-441-120
Table 120-1

Adds clarifying language about facility
definition

Clarifies in response to
comments

173-441-1202)(h)(il)

Changes wording from final "distribution” to
‘destination”

Commenters found the original
wording confusing—new
warding clarifies original intent
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Chapter 173-442 WAC
CLEAN AIR RULE

SECTION 1 - OVERVIEW

NEW SECTION

WAC 173-442-010 Scope. This rule establishes GHG emissions
standards starting in 2017 for:

« Certalin stationary sources.

*» Petroleum product producers and importers.

» Natural gas distributors.

NEW _SECTION

WAC 173-442-020 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly requires oth-
erwise.

(1) bDefinitions.

{(a) "Actual emissions" means GHG emissions reported under chapter
173-441 WAC except for emissions exempted under WAC 173-442-040.

{b) "Allowance" means a limited tradable authorization to emit up
to one metric ton of carbon dicoxide equivalent that is issued or cth-
erwise distributed by a GHG emission reduction program established by
a jurisdiction other than the state of Washington. Offset credits from
the same program are not considered allowances.

(c} "Baseline GHG emissions value" means a value defined by WAC
173-442-050.

(d) "Calendar year" means January 1 through December 31.

(e} "Carbon dioxide equivalent" or "CO, egquivalent" or "COze"

means a metric measure used to compare the emissions from various GHGs
based wupon their global warming potential. Ecology uses the global
warming potential values listed in WAC 173-441-040 to determine the
CO» equivalent of emissicns.

{f) "Compliance obligaticon" means the wvalue calculated using WAC
173-442-200(3}).
{g) "Compliance period" means a consecutive three-year period be-

ginning in 2017 (2017 thrcough 2019}, and continuing forward (2020
through 2022; 2023 through 2025; etc.}. '

(h) "Compliance repcrt" means the report required by WAC
173-442-210.
(i) "Compliance threshold" means the emission levels in WAC

173-442-030¢(3) .

[ 1] 0T5-75982.8
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{j) "Covered GHG emissions" means any of the following:

{(i) "Covered stationary source GHG emissions" means GHG emissions
from scource categories listed in WAC 173-441-120. This includes emis-
sions voluntarily reported under chapter 173-441 WAC using methods es-
tablished in WAC 173-441-120.

{ii) "Covered petroleum product producer or importer GHG emis-
sions" means CO», esmissions that result from the complete combustion or
oxidation of products covered under the Suppliers of Petroleum Prod-
ucts, 40 C.F.R. Part 88, Subpart MM, source categery listed in WAC
173-441-120. This includes emissions wvoluntarily reported under chap-
ter 173-441 WAC using methods established in WAC 173-441-120.

(iii) "Covered natural gas distributor GHG emissions" means CO;
emissions that result from the complete combustion or oxidation of
preducts covered under WAC 173-441-120. This includes:

(A) Natural gas and natural gas liguids listed under 40 C.F.R.
Part 98, Subpart NN; and

(B} Emissions voluntarily repcrted under chapter 173-441 WAC.

(iv) Exemptions are listed in WAC 173-442-04C.

(k} "Covered party" means the owner or operator cf a:

(i) Stationary source located in Washington;

(1i) Petroleum product producer in Washington or importer to
Washington: or

{111} Natural gas distributor in Washington.

(1) "Curtailment" means the cessation of production at a station-
ary source greater than four consecutive months in a calendar vyear.
Curtailment does not include the following activities:

(i) Cessation cof production to:

A) Perform routine maintenance;
B) Perform nonroutine maintenance;
C) Make capital improvements to the covered party's facility; or
D) Perform facility life extension projects.

ii} Electric generating units are ineligible for this provision,
"EITE covered party" means a covered party that:

Has a primary North American Industry Classification System
code included in the following list:

311411: Frozen fruit, juice, and vegetable manufacturing;
311423: Dried and dehydrated food manufacturing;

311611: Animal (except poultry) slaughtering:

322110: Pulp mills;

322121: Paper (except newsprint) mills;

322122: Newsprint mills;

322130: Paperbecard mills;

325188: All other basic inorganic chemical manufacturing;
32519%: All other basic crganic chemical manufacturing;
325311: Nitrogencus fertilizer manufacturing;

327211: Flat glass manufacturing;

327213: Glass container manufacturing;

327310: Cement manufacturing;

327410: Lime manufacturing;

327420: Gypsum product manufacturing;

327982: Ultra high purity silicon manufacturing;

331111: Iron and steel mills;

331312: Primary aluminum production;

331315: Aluminum sheet, plate, and foil manufacturing;

{T) 331419: Primary smelting and refining of ncnferrcus metal
{except copper and aluminum) ;

— o

(NAIC

Uy O SO U SR S U SRR ¥ [ S
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(U) 334413: Semiconductor and related device manufacturing;

(V) 336411: Aircraft manufacturing;

(W) 336413: COther aircraft parts and auxiliary equipment manufac-
turing.

(ii) A covered party with a primary NAICS code in (m) (1) of this
subsection can choose not toc be treated as an EITE covered party under
this rule. This decision cannot be reversed, even if there is a change
in the operational contrel of the coverad party. A covered party
choosing not to be treated as an EITE covered party must notlfy ecolo-
gy of the decision nc later than:

(A) A covered party with covered GHG emissicns averaging greater
than or equal to 70,000 MT CO;e per year during calendar years 2012
through 2016 must notify ecology by January 1, 2017.

(B) All other covered parties must notify ecology by January 1 of
the first year in their baseline period as established under WAC
173-442-0501(4) .

{n) "Emission reduction unit" or "ERU" is an accounting unit rep-
resenting the emission reduction of one metric ton of COze. An emis-
sion reduction unit is composed of any GHG listed in WAC 173-441-040,
or, for the purpcses of using WAC 173-442-160 (6) (b), destroyed chlor-
cfluorocarbons or hydrochlorofluorocarbons.

(o) "Emission reduction pathway™ means the annual reduction re-
quirement estabklished in WAC 173-442-06C and 173-442-070.
(p) "Emission reduction requirement" means a covered party's lim-

it in MT (0e for a compliance period based on the sum of the GHG
emission reducticn pathways for that period.

(q) "Independent qualified organization" means an organization
identified by the energy facility site evaluation council as meeting
the requirements of RCW 80.70.050.

(ry "Renewable energy credit" means & tradabkle certificate of
proof of an eligible renewable resource that is verified by the renew-
able energy credit tracking system identified in WAC 194-37-2310(1) and
which includes all of the nonpower attrikbutes associated with that
electricity as identified in RCW 15.285.030.

(s} "Reserve" means an account established by ecology to ensure
consistency with an aggregate emission cap for the pregram and for
purposes consistent with this chapter.

(t) '"Vintage year” means the calendar year in which an ERU is
first recorded, or, in the case of an allowance, the year designated
as the vintage year for thet allowance by the GHG emission reduction
program supplying the allowance.

{2) Definitions from chapter 173-441 WAC. If subsection (1} of
this section provides no definition, the definition found in chapter
173-441 WAC applies.

{3) Definitions from chapter 173-400 WAC. If subsections (1) and
{(2) of this section provide no definition, the definition found in
chapter 173-400 WAC applies.

(4) Acronym list.

CO, means carbon dioxide.

CO,e means carbon diexide equivalent.

EITE means energy intensive and trade exposed.

ERU means an emission reduction unit.

GHG means greenhouse gas.

MT means metric ton.

MT CO,e means metric ton of carbon dioxide equivalent.

REC means Renewable Energy Credit.
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SECTION 2 - APPLICABILITY REQUIREMENTS

NEW SECTION

WAC 173-442-030 Applicability. Who does this rule apply to?
(1) Emission reduction requirements apply to a covered party when

their three calendar year rolling average, beginning with calendar

year 2012, covered GHG emissions are greater than ox equal to the com-
pliance threshold in the corresponding compliance period in Table 1 of
this section.

(2} Exception. Applicability to this chapter begins no earlier
than 2020 for EITE covered parties and petroleum product importers.

{3) Compliance threshold. A covered party with covered GHG emis-
sions that have a three calendar year reolling average, beginning with
calendar year 2012, greater than or equal to the comgpliance threshold
in Table 1 must comply with their cempliance obligation under WAC
173-442-200.

Table 1
Compliance Threshold
Compliance Threshold First Compliance Period
{MT COze/Year) {Calendar Year)
100,000 2017-19*
95,000 2020-22
90,000 2023-25
5,000 2026-28
80,000 2029-31
75,000 2032-34
76,060 2035 and beyond

*  The 100,000 MT COae/Year threshold is used for the three
catendar year rolling average applicability determination
beginning in 2012.

(4) Whenever there 1s any change that affects covered GHG emis-
sicns, a covered party must reevaluate whether this chapter applies.
Changes include, but are not limited to:

{2} Revised emissions calculations or other calculations;

{b) Process modifications;

{c) Changes in operating hours;

{d) Changes in production;

) Changes in fuel or raw material use;
) Addition of equiopment;
(g) Source expansion;
) Changes in the compliance threshold; and
) Changes to this chapter.

(5} A covered party is not subject to the requirements in this
section:

(a} After three consecutive years of covered GHG emissions less
than 50,000 MT COse; and
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(b) Compliance with the requirements In WAC 173-442-210(7).

{6) Voluntary participation.

fa) An entity with covered GHG emissions below the compliance
threshold during a compliance period can choose to participate veolun-
tarily in this chapter. A voluntary participant must comply with the
requirements for a covered party except that a voluntary participant
does not have a GHG emission reduction requirement.

(b) Opt-cut.

(i) A voluntary party who elected to become a covered party by
voluntarily participating in this chapter may decide later to return
to exempt status.

{ii) For a voluntary party to opt-out of this chapter and for it
to be effective, the voluntary party must complete all actions speci-
fied below.

(A} The actions must be completed and documentation submitted in
a format specified by ecolegy.

(B) A voluntary covered party that wishes to opt-out of this pro-
gram must apply to ecology by September 1 of the last year of a com-
pliance period.

(iii) Notification requirements.

(A} Provide a ninety-day notice of intent to opt-out and a pro-
posed effective date for the completion of the opt-out process; and

(B) Submit a final compliance report.

NEW SECTION

WAC 173-442-040 Exemptions. (1) Covered GHG emissions do not
include:

fa) The following subparts referenced in Table 120-1 in WAC
173-441-120;

(1) Manure Management: Subpart JJ;

{(1i) Suppliers of Coal-Based Liquid Fuels: Subpart LL;

{iii}) Suppliers of Industrial Greenhouse Gases: Subpart 0O;

(iv) Importers and Exporters of Fluorinated Greenhouse Gases Con-
tained in Pre-Charged Equipment or Closed-Cell Foams: Subpart QQ.

(b) CO; from industrial combustion of biomass in the form of fuel
wood, wood waste, wood by-products, and wood residuals, as provided in
RCW 70.235.020(3);

(¢) €O, that is converted into mineral form and that is not emit-
ted into the atmosphere; and

(d) Emissicns from a coal-fired baseload electric generation fa-
cility in Washington that emitted more than one million tons of GHGs
in any calendar year prior to 2008, as provided in RCW 80.80.040(3).

(2) Covered GHG emissions from petrecleum product producer or im-
porter do not include:

(&) CO, emissions that would result from the complete combustion
or oxidation of the following products as specified in 40 C.F.R., Part
98, Table MM-1, as adopted by May 1, 2016:

{1} Kerosene-type jet fuel;

(1i) Residuval fuel o0il No. 5 {navy special);

(1ii) Residual fuel o0il No. 6 (a.k.a. bunker C);

(iv) Petrochemical feedstocks: Naphthas (< 401 °F);

{(v) Petrochemical feedstocks: Other oils (> 401 °F);
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(vi) Lubricants;

(viil) Waxes; and

(viii} Asphalt and road oil.

{b) CO; emissions that result from the complete combustion or ox-
idation of preducts when all of the followling occur:

(1) The products are exported from Washington;

(ii) Final destination of the product is outside of Washington;
and

(iii) The GEG emissions associated with exported petroleum prod-
ucts are voluntarily reported in compliance with chapter 173-441 WAC,

(3) Covered GHG emissions for a natural gas distributor do not
include:

(a) Emissions from the combustion, oxidation, or other use of
products supplied to a covered party or voluntary party that has an
emission reduction reguirement; or

(b) Units or processes exempted 1in subsection (4) of this sec-
tion,

{4) Stationary sources included in the Clean Power Plan ({40
C.F.R. Part 60 Subpart UUUU} will be considered to comply with the re-
quirements of this chapter at the beginning of the first compliance
period of the Clean Power Plan provided that:

{a) EPA has approved Washington's implementation plan for the
Clean Power Plan;

(b) The approved implementation plan requires greater GHG emis-
sions reduction than required under 40 C.F.R. Part 60, Subpart UOUU;
and

(c} When a unit within a covered party's facility is subject to
the Clean Power Plan, then only the GHG emissions from that unit(s)
are covered under this subsection. ‘

NEW SECTION

WAC 173-442-050 Baseline GHG emissions value for non-~-EITE cov-
ered parties. {1) Ecclogy must assign a baseline GHG emissions value
to each non-EITE covered party. Covered parties fall into two catego-
ries:

(a) Category 1. A covered party with covered GHG emissicns aver-
aging greater than or equal to 70,000 MT CO;ec per year during calendar
years 2012 through 2016; or

(b} Category 2. A covered party which:

(1) Is a voluntary participant who chooses to participate in the
program;

(ii) Did not operate between calendar years 2012 through 2016;

(1iii) Had average covered GHG emissions less than 70,000 MT COse
per year during calendar years 2012 through 2016; or

(iv)} Is a petrcleum product importer. This only applies to cov-
ered GHEG emissions associated with imported petroleum products.

{c) Ecology may adjust the baseline GHG emissions wvalue for Cate-
gory 1 or 2 covered parties based on:

(i} Reported GHG emissions data when the calculation methodology
approved under chapter 173-441 WAC changes.

{ii) Updated annual GHG reports or an assigned emissions level
under WAC 173-441-08¢.

[ 6] OTS~7982.8
ATTACHMENT 2 - Page 6 of 30



Table 2
Baseline GHG Emissions Value Determination for Non-EITE Covered Par-

ties
Operated
2012 — 2016 Average GHG Emissions
Covered Party (at least 3 calendar years) (MT COye/year) Ecology Action
Category 1 Yes = 70,000 Assign baseline
Refer to subsections (1), (2) and (3) of
this section
Category 2 Yes Assign baseline when emissions
<70.000 reach 70,000 MT COse, or if requested
No ! Refer to subsections (1}, (4) and (5} of
this section
N/A or No > 70,000 Assign baseline
Refer to subsections (1), (4) and (5) of
this section

(2) Data sources for setting a Category 1 baseline GHG emissions
value. Ecology must use the following sources of data to set a Catego-
ry 1 baseline GHG emissions value.

(a) Annual GHG emissions reports submitted under chapter 173-441
WAC; or

(b) An assigned emissions level established under WAC
173-441-086.

(c) Petroleum prcduct producers and natural gas distributors must
submit to ecolegy all emissions data submitted to EPA, cor required to
be retained by EPA, under 40 C.F.R. Part 98, Subparts MM and NN for
calendar years 2012 through 2016, This submissicn toc ececlogy must be
complete by March 31, 2017, and consistent with the methods establish-
ed in chapter 173-441 WAC.

{(d) Ecoleogy must use one of the following sources of information
to adjust the baseline GHG emissions value cf petroleum product pro-
ducers that adjust their compliance cbligation to account for exported
petroleum products as specified in WAC 173-442-040 (2} (b):

(i) The petroleum products producer's GHG emissions for calendar
vears 2012 through 2016 associated with exported petreleum products
voluntarily reported by October 31, 2017, using the methods establish-
ed in WAC 173-441-120; or

{i1) An assigned GHG emissions level for the petroleum product
producer's exported petroleum products based on methocds established in
WAC 173-441-086. Ecology may choose to base the assigned emissions
level on either:

(A) GHG emissions data assoclated with exported petroleum prod-
ucts reported during calendar years 2017 through 2019 using the meth-
cds established in WAC 173-441-120; or

{B) Ecology's estimate of the petroleum product preducer's GHG
emissions data associated with exported petroleum products during cal-
endar years 2012 through 2016.

(3) Process to calculate a Category 1 baseline GHG emissions val-
ue. :

{a) Ecology must calculate the Categcocry 1 baseline GHG emissicons
value based on the average (in MT COje per year)} cof:

{1} Five years of covered GHG emissions data between 2012 through
2016; or

(11) At least three years of covered GHG emissions subject to (b)
of this subsection.
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(b} Ecolegy may omit a specific calendar year from calculating
the baseline GHG emissions value when the data meets at least one of
the following criteria:

(i} The data represents a significant difference from the average
data based on all of the following:

(A} Primarily caused by a change in the GHG emissions calculation
methodeclogy approved under chapter 173-441 WAC during the baseline pe-
riod that 1is not correctable by adjusting the existing reported GHG
data;

{B) The GHG emissions calculation methodoleogy produced a fifteen
percent or more differsnce between that calendar year's GHG emissions
and the 2012 through 2016 average of GHG emissions using the methodol-
ogy in {a} c¢f this subsection; and

(C}) The change 1is not the result of a process or producticon
change regardless of how large, unusual, or outside of the control cf
the ccvered party; or

(1i) The calendar year contains a period of curtailment.

{(c) Ecoclogy may adjust the baseline GHG emissions value of a nat-
ural gas distributor teo account for increases or decreases in the nat-
ural gas distributor's covered GHG emissions due to changes related to
other covered parties' covered GHG emissions as specified in WAC
173-442-040(3). Any adjustment to the baseline GHG emissions value
should be designed to maintazin a consistent aggregate GHG emission re-
duction pathway for both the natural gas distributor and the other
covered party.

{4) Setting a Category 2 baseline GHG emissions value. Ecology
must assign a baseline GHG emissions wvalue based on the first three
consecutive calendar years after 2012 with average covered GHG emis-
sions during normal operaticns greater than or equal to 70,000 MT
COse, or when requested by a voluntary participant. Ecolcgy must use
one of the fcllowing methods to set a Category 2 baseline GHG emis-
sions value consistent with subsecticn (3)(a) cf this section.

(a) Method 1: For existing operations, ecology must set the base-
line GHG emissions value:

{i) Using the average cf three years of covered GHG emissions (MT
COse/year) from annual GHG reports (WAC 173-441-120 or 173-441-08B6);

(ii) Ececlogy may adjust covered GHG emissions using existing re-
ported GHG emissicns data when the calculation methodology approved
under chapter 173-441 WAC changes.

(b) Method 2: For modified operations, ecclogy must set the base-
line GHG emissions wvalue for a covered party that modifies its opera-
tions using the fellowing methods:

(1) Existing emissicn unit: Use method 1; and

(1ii) New or modified emissions unit: Use method 3.

(cy Method 3: For new operaticns that result in a new covered
party, ecology must set the baseline GHG emissions value using one of
the fcllowing methcds:

{i1) The average of the first three years of covered GHG emissions
(MT COze/year) under normal operation from annual GHG reports (WAC
173-441-120 or 173-441-086); or

{(ii} The benchmarking process in subsection (5) of this section.

(5) Benchmarking process.

(a) Responsibilities for covered parties subject to subsection

(4) {c) of this section. —

(i) The covered party must provide requested emissions informa-
tion to ecology within sixty working days of a request.
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{ii) The covered party must provide documentation of the follow-
ing data to allew ecology teo calculate actual or projected actual
emissions:

{A) Information abecut the GHG emitting processes;

(B) Actual cr procijected production data;

(C) Actual or prcjected operating days and hours of operaticn
during a calendar year;

(D) Other information requested by ecology;

(1ii) Application materials submitted to ecology for a permit ac-
tion need only reference dates of the submittal and the office that
received the information.

{iv} The covered party must provide access to personnel or hired
consultants who can assist ecclogy in assigning the baseline GHG emis-
sions value.

(b} Ecology responsibilities. Ecology must set the baseline GHG
emissions value using the following method:

(i) Eceology must set the baseline GHG emissions wvalue at an emis-
sions rate equal to the ninety percent most efficient facility in all
surveyed stationary sources using the benchmarking process in (b) {ii)
of this subsection.

(il) In establishing the benchmark, eceology must:

{Ah) Use data from similar or identical existing parties and sour-
ces.

(B} Determine the appropriate producticon or product measure for
the benchmark.

(C) Use operating and emissions data from existing sources from
calendar years 2012 through 201¢. Beginning in January 1, 2017, use
emissions data for the most recent three years of data.

{D} Calculate covered GHG emissions using methodologies in WAC
173-441-120.

{E) Estimate covered GHG emissions using best available informa-
tion when a covered party fails to provide emissions data within sixty
working days cf a reguest.

{(c) Te set the baseline GHG emissions wvalue, ecolcgy may reguest
from a covered party:

(i) Information about the GHG emitting processes included in a
notice of construction, prevention of significant deterioration, or
nonattainment area new source review permit application.

(ii) Materia_s submitted to a nonecology permitting authority re-
lated to a permit application.

(iii) Other infermation necessary to calculate actual or projec-
ted emissions.

NEW SECTION

WAC 173-442-060 GHG emission reduction pathway. Ecology must
assign a GHG emission reduction pathway to all covered parties with
baseline GHG emissions values greater than or equal to 70,000 MT COze,
or when requested by a voluntary participant,

{1) For non-EITE covered parties, ecology assigns the GHG emis-
sion reduction pathway to the covered party based on their baseline
GHG emissions value.
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(a) The GHG emission reduction pathway for the first calendar
vear a covered party meets or exceeds the compliance threshold in WAC
173-442-0301({3) 1is the baseline GHG emissions wvalue for that covered
party.

(b) Annual decrease subsequent to the first calendar year a cov-
ered party meets or exceeds the compliance threshold in WAC
173-442-030(3) .

(1) The GHG emission reduction pathway decreases annually by an
additiconal one and seven tenths of a percent (1.7%) of the covered
party's baseline GHG emissions value.

(1i) The additional one and seven tenths of a percent (1.7%) ad-
justment to a GHG emission reduction pathway does not apply to any
calendar year that includes curtailment recognized by ecology.

{(iii) Beginning in calendar year 2036, the emission reduction
pathway remains constant at the value calculated for calendar year
2035.

{2) Ecology will issue a regulatory order as provided in WAC
173-442-200(6) tc each covered party which contains:

{a) The GHG emission reduction pathway in units of MT COjze for
each calendar year in the compliance periocd; and

{b) The total reduction pathway for each compliance period.

(3) For EITE covered parties the GHG emission reduction pathway
is determined per WAC 173-442-070.

NEW SECTION

WAC 173-442-070 GHG emission reduction pathway and emission re-
duction requirement for EITE covered parties, Ecology must establish
the GHG emission reductien pathway for each EITE covered party using
the procedures in this section. A mass-based GHG emissicn reduction
pathway under WAC 173-442-060(1) does not apply to EITE covered par-
ties.

{l1) Production data reporting requirements. IFach EITE covered
party must its report annual production data, as specified by ecology,
concurrent with their annual GHG repcrt under chapter 173-441 WAC,
Production data must be reported for each calendar year in the base-
line period and each calendar year with an emission reducticn require-
ment.

(2) Determine the output-based baseline. Ecology must calculate
the output-based baseline for each EITE covered party. The output-
based baseline is calculated once for each EITE covered party and re-
mains constant for all calendar years.

(a) Determine average GHG emissions and production data for the
output-based baseline period.

(i} Use the EITE covered party's average emissions and average
production data during the 2012 through 2016 period for EITE covered
parties with:

{A) Covered GHG emissions averaging greater than or equal to
70,000 MT CO,e per year during calendar years 2012 through 2016; and

{B}) At least three full calendar years of covered GHG ecmissions
reported under chapter 173-441 WAC during that period.

{ii) For all other EITE covered parties, use the EITE covered
party's average emissions and average production data during the first
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three consecutive calendar years after 2012 of covered GHG emissions
under normal operations greater than or equal teo 70,000 MT COse per
year reported under chapter 173-441 WAC.

{(1ii) The data used for (a) (i) and {(ii} of this subsection will
net include data for years that would meet the criteria in WAC
173-442-050 (3) (b).

{(b) Divide average emissions by average production to get the
output-based baseline.

(c) Ecology may adjust the output-based baseline for EITE covered
parties based on:

(i) Reported GHG emissions data when the calculation methodelcogy
.approved under chapter 173-441 WAC changes.

(ii) Updated annual GHG reports or an assigned emissions level
under WAC 173-441-08¢.

(3} Determine the efficiency improvement rate. Ecclogy must cal-
culate the efficiency improvement rate for each EITE covered party.
The efficiency improvement rate is calculated once fcr each EITE cov-
ered party concurrently with the output-based baseline and remains
constant for zll calendar years.

(a) Ecology must calculate an efficiency intensity distribution
for sach sector with an EITE covered party that meets the requirements
in WAC 173-442-030.

{i) Ecology must use the following information te calculate the
efficiency intensity distribution for each sector:

{A)Y GHG emissions data must be comparable tco the EITE covered
party's datz reported under chapter 173-441 WAC or subsection (1) of
this section and come from the following sources:

(I} EPA's GHG Reporting Program;

(ITy Other naticnal programs;

(III} Trade asscciations; or

{IV} Other similar scurces.

{B) Production data must come from:

{(I) EPA's GHG Reporting Program;

(II) Naticnal emissions inventory;

(III) Energy information agency;

(IV) Other national programs;

(V) Trade associations; or

(VI) Other similar sources.

(C) If ecclogy determines no production data cor emissions data is
available to estaklish an efficiency intensity distribution for a sec-
tor, ecclogy may use existing benchmarking informaticn for the sector.
To use the data, ecology must determine that the benchmark is:

(I) Reasonably current; and

(II} Detailed enough tc determine the efficlency intensity dis-
tribution.

(D) Ececlogy must use data from the same time period as the out-~
put-based baseline period whenever possible.

(ii) Ecology calculates the efficiency intensity distributicon for
a sector by using paired GHG emissions and production data to create a
ranking of efficiencies for sample facilities in that sector. Alter-
nately, existing benchmarking information is used as described in
(a) (1) (C) of this subsection.

(b) Ecology must compare the output-based baseline for each EITE
covered party to the efficiency intensity distribution for that EITE
covered party's sector to determine the EITE covered party's efficien-

cy improvement rate.
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(i) If the EITE covered party's output-based baseline is less ef-
ficient than or equal to the twenty-fifth percentile value of the sec-
tor's efficiency intensity distributicn, then ecclogy must set the
EITE covered party's efficlency improvement rate at a level that would
reduce emissions at a rate faster than required to meet the GHG emis-
sion reduction pathway that would have been required by WAC
173-442-060 (1) (b) {(i). The efficiency improvement rate must not be
more than one percent per year of the EITE covered party's baseline
GHG emissions value faster than would have been reqguired by WAC
173-442-060 (1) (b} (1) .

{ii} If the EITE covered party's output-based baseline is more
efficient than or equal to the seventy-fifth percentile wvalue of the
sector's efficiency intensity distribution, then ecology must set the
EITE covered party's efficiency improvement rate at a level that would
reduce emissions at a rate slower than required to meet the GHG emis-
sion reduction pathway that would have been required by WAC
173-442-060 (1) (b)(i). The efficiency improvement rate must not be
less than cone percent per year of the EITE covered party's baseline
GHG emissions value slower than would have been reguired by WAC
173-442-000 (1) (b) (i).

{iii) If the EITE covered party's output-based baseline is be-
tween the twenty-fifth and seventy-fifth percentile values of the sec-
tor's efficiency intensity distribution, then ecology must set the
EITE covered party's efficiency improvement rate at a level that would
reduce emissions at a rate consistent with meeting the GHG emission
reduction pathway that would have been required by WAC 173-442-060
(1} (b} (i} .

(ivy If ecology determines an EITE covered party has not supplied
sufficient information to complete this assessment, then the EITE cov-
ered party's efficiency improvement rate must ke set at a level that
would reduce emissions at a rate faster than reguired to meet the GHG
emissicon reduction pathway that would have been reguired by WAC
173-442-060 (1) (b) (i). The efficiency improvement rate must nct be
more than one percent:per vyear of the EITE covered party's baseline
GHG emissions wvalue faster than would have bkeen required by WAC
173-442-060 (1) (b} (1).

(v) If ecology determines that there is not enocugh infermation to
establish an efficiency intensity distribution for a sector, then EITE
covered parties in that sector will be assigned an efficiency improve-
ment rate at a level that would reduce emissions at a rate consistent
with meeting the GHG emission reduction pathway that would have bkeen
regquired by WAC 173-442-060 (1) {h) (i).

(4) Determine the GHG emission reduction pathway. By January 30
of the second year of each compliance period, ecology will issue a
requlatory order as provided in WAC 173-442-200(6) to each EITE cov-
ered party with its GHG emission reduction pathway in units of MT COpe
for each calendar year in the compliance period. Ececlogy will deter-
mine the GHG emission reduction pathway for each compliance period us-
ing the following approach:

{a) Calculate the EITE covered party's average production based
on reported data for the following time period:

(i) For the 2020 through 2022 compliance period: Use average pro-
duction data from calendar years 2017 through 2019,

{ii} For EITE covered parties with a first compliance obligation
after the 2020 through 2022 compliance period: Use average production

[ 12 ] OTS-7982.8
ATTACHMENT 2 - Page 12 of 30



data from the three calendar year period prior to their first compli-
ance period with a compliance obligaticn.
(ii1) For all other compliance periods, use average production

data from the previous compliance period.
(k) The EITE covered party's GHG emission reduction pathway 1is

calculated using Eguation 1.

Equation 1
RP, = (APxOB) - (APxOBXERx(Y,-1)}

Where:

RP, = GHG emission reduction pathway for year "x" (MT CO,e for
year "X")

AP = Average production data as specified in subsecticn (4) (a) of

this section (units of production)

OB = OQutput-kased baseline as specified in subsection {2) of this
section (MT COe/units of preoduction)

ER = Efficiency improvement:  rate as specified in subsection (3)

of this sectiocn (% as a decimal)
Y, = The number of calendar years the EITE covered party has been

subject to WAC 173-442-030. The first calendar vyear is designated as

calendar year number one.
(c) Any calendar year containing curtailment recognized by ecolo-

gy does not count toward the total years in Y,.
(d) Beginning in calendar year 2036, Y, remains constant at the

number of years determined for calendar year 2035.

SECTION 3 - COMPLIANCE OPTIONS

NEW SECTICN

WAC 173-442-100 Emission reduction units. {1} A covered party
may use ERUs to meet the compliance okligation in WAC 173-442-200.

(2) ERUs must originate from GHG emission reductions occurring
within Washington unless derived from allowances under  WAC
173-442-170.

{3) Mandatory retirement of ERUs for compliance.

{a) Ecoclogy must retire an ERU applied to meet a compliance obli-
gation.

{b) The use of an ERU for compliance, as recorded in a compliance
report required by WAC 173-442-200 or the registry established in WAC
173-442-230, permanently and irrevocably disqualifies any further use
of the unit.
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NEW SECTION

WAC 173-442-110 Generating emission reduction units. ERUs may
be generated in the following manner:

(1) Actual emissions below GHG emission reduction reguirement.
Covered parties (including vecluntary parties) may generate an ERU when
actual covered GHG emissions, as reported per the requirements of
chapter 173-441 WAC for a compliance period, are below the emission
reduction requirements for that compliance period. The covered party
may generate ERUs in an amount equal to the difference between the re-
ported covered GHG emissions and the higher GHG emission reduction re-
guirement.

(2) Emission reduction projects, programs, or activities. A
prcject, program, or activity allowed under WAC 173-442-160 may gener-
ate ERUs consistent with WAC 173-442-150,

(3) GEG emission markets external to the state of Washington. A
covered party may generate ERUs consistent with WAC 173-442-170,

NEW SECTION

WAC 173-442-120 Recording emission reduction units. {1) ERUs
exist solely as an accounting mechanism and are not property rights.

(2) Each covered party must keep a record for ten years in a man-
ner prescribed by ecology of any ERUs generated or obtained.

(3) Any ERU generated must be recorded with i1ts vintage year in
the registry established in WAC 173-442-230 and the compliance report
of the covered party.

(4) A covered party must repdért ERUs through the compliance re-
rort and accounts maintained in the registry established in WAC
173-442-230.

NEW SECTTION

WAC 173-442-130 Banking emission reduction units. (1) A covered
party may bank an ERU for ten years.

(2} Banked ERUs are recorded in the registry established in WAC
173-442-230.

(3) First in, first out provision.

(a) The covered party must withdraw an ERU with the oldest win-
tage year first.

(k) Within the same vintage year the covered party has the option
to select which ERUs to withdraw.

NEW_ SECTION

WAC 173-442-140 Exchanging emission reduction units. Covered
parties may transfer ERUs under the conditions in this section.
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(1) Required documentation.

{a) Documentation of an ERU transfer may consist of cocntractual
arrangements, memoranda of understanding, or other similar records
with sufficient detail to document the transfer of the ERU from one
covered party tc another.

(b) The transfer of ERUs occurs between accounts in the registry
established in WAC 173-442-230.

(2} Tracking emissicn reductlon units. The covered party must
document each transfer of an ERU in the compliance repcrt in a format
specified by ecolegy and 1in the registry established in WAC
173-442-230.

{3} Rolie of third-parties in transactions.

(a) Entities other than covered parties may facilitate, broker,
or assist covered parties to transfer ERUs recorded in accounts in the
registry, but they may not hold ERUs.

(b) Only covered parties, ecology, and voluntary participants may
hold ERUs,

NEW SECTION

WAC 173-442-150 Criteria for activities and programs generating
emisgsion reduction units. {1) General criteria. An activity or pro-
gram generating ERUs must meet all of the following criteria. Emission
reductions from activities or programs must be:

{a) Real, specific, identifiable, and gquantifiable;

(b) Permanent: The activity or program must result in an irrevo-
cable and nonreversible reduction in GHGs released to the atmosphere;

(c) Enforceable by the state of Washington;

(d) Verifiable as described by WAC 173-442-210; and

(e} Additional to existing law or rule, and any supplementary re-
quirements necessary to meet the conditions of WAC 173-44Z-160 (2} (a).

{i} If an emission reduction is required by another statute,
rule, or other legal requirement, the emission reduction cannot be
used in this program.

{(il) FEmission reductions resulting in part or in whole from the
policies below can be used to comply with the requirements cof this
chapter:

(&) The EPA (Clean Pcwer Plan (40 C.F.R. Part 60, Subpart UUUU)
consistent with WAC 173-442-040(4).

(B) Washington's GHG emission performance standard (RCHW
80.80.040);

(C) Washington's CC; mitigation standard for fossil-fueled ther-
mal electric generation facilities (through an energy facility site
evaluation council site certificate or by chapter B0.70 RCW); emission
reductions must result from mitigation projects, as defined in RCW
8§0.70.010; or

(D) Commute trip reduction programs as established through RCW
70.94.527 per WAC 173-442-160(3).

(2) RCW 70.235.030{(3) establishes that CO; emissions from the in-
dustrial combustion of biomass in the form of fuel wood, wood waste,
wood by-products, and wood residuals are carbon neutral and result in
zero CO; emissions.
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NEW SECTION

WAC 173-442-160 Activities and programs recognized as generating
emission reduction units. (1) Ecology will accept ERUs from the ac-
tivities and programs described below, provided they comply with
third-party verificatiocn under WAC 173-442-220, the reguirements of
this section, and WAC 173-442-150:

* Transportation activities;

* Combined heat and power activities;

* Energy activities;

« Livestock and agricultural activities;

* Waste and wastewater activities;

« Industrial sector activities;

* Certain EFSEC recognized emission reductions; and

*« Zcology approved emission reductions.

{(2) To generate an ERU, the following must occcur:

{(a) If a protocel is listed from an external registry program,
then the emission reduction must be registered on that registry along
with the information necessary to establish eligibility to meet the
criteria of this chapter.

(b} Where a process is listed instead of a registry-speclfic pro-
tocol, all steps of the process must be followed in a manner approved
by ecology and any other departments referenced in the applicable
process.

(c) Emissicn reduction projects implemented consistent with this
section and that are physically located at a stationary source facili-
ty must not be project types included in the methodolcgies used in the
emission calculations that generate the covered GHG emissions for the
covered party with the facility reporting as per chapter 173-441 WAC.

{(d} Third-party verification must occur as per WAC 173-442-220.

(3) Transportation activities. Transportation activities must:

(a) Use less energy or different forms of energy for transporta-
tioen through the application of:

(i) Emission Reductions through Improved Efficiency of Vehicle
Fleets methodology from the American Carbon Registry (using a version
approved by that program no later than September 1, 2016); or,

(ii) Methodology for GHG Emission Reductions through Truck Stop
Electrification from the American Carbcn Registry (using a version ap-
proved by that program no later than September 1, 2016).

(b) ExXceed workplace targets for a commute trip reduction program
established under the authority of RCW 70.94.527 according to the fol-
lowing;

(i) Organizations that participate in commute trip reduction pro-
grams may generate ERUs if they provide data and surveys consistent
with the reqguirements ¢f their applicable program and those of the de-
partment of transportation.

{ii) Generation of ERUs will be derived from reductions 1in the
drive-alone trip rate at workplaces participating 4in commute trip re-
duction programs, as tracked and reported by the department of trans-
pertation.

(iii) The drive-alone trip rate will be measured relative to a
baseline maintained by the department of transportation consisting of
the average of the 2013/2014 and 2015/2016 ccmmute trip reduction pro-
gram survey years. An imputed baseline will be used for organizations
that enter commute trip reduction programs in years after 2016.
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(iv} GHG emission reductions assocliated with reductions in the
drive—alone trip rate will be calculated by the department of trans-
portation.

{(v) Ecclogy will assign the appropriate gquantity of ERUs.

{(4) Comkined heat and power activities. Combined heat and power
projects demonstrating GHG emission reductions through a methodology
submitted to and approved by ecology.

(5) Energy measures. Energy efficiency measures and demand side
management of electricity and natural gas consumption in Washington,
and alternative energy generation technologies located in Washington
may generate ERUs.

(a) The acquisiticn of conservation and energy efficiency in ex-
cess of the targets reguired by the Energy Independence Act per RCW
15.285.040 and any additional acguisition targets established by the
utilities and transportation commission by rule or order may generate
ERUs. '

{i) Eligible conservation and energy efficiency must be reported
to the department of commerce or the utilities and transportation com-
mission in accordance with its rules or orders, and consistent with
RCW 19.285.070.

(ii) Utilities that are not gualifying utilitles, as defined in
RCW 19.285.030, may voluntarily submit data on their conservation and
energy efficiency acquisitions to the department of commerce in ac-
cordance with its rules and in a manner consistent with RCW 19.285.070
to generate ERUs under this section.

(1ii) Only conservation and energy efficiency that exceeds the
targets established through RCW 1%9.285.040, targets for natural gas
conservation put in place through order, and any additional targets
established by the utilities and transportation commission by rule or
order is eligible to generate ERUs.

{b) The acquisition and subsequent retirement of renewable energy
credits that are not retired for purposes of complying with the Energy
Independence Act or cther regulatory or voluntary programs may gener-—
ate ERUs.

(1) Renewable resources eligible for generating ERUs include eli-
gible renewable resources as defined by RCW 19.285.030(12) except that
only those eligible renewable resources physically located in Washing-
ton may generate ERUs.

{ii) ERUs may cnly be generated 1f a sufficient quantity of re-
newable energy credits are retired in the renewable energy credit
tracking system identified in WAC 194-37-210(1) and the following con-
ditions are met:

(A) Each renewable energy credit retired must have the appropri-
ate notation within the tracking system that the renewable resource is
eligible for Washington compliance for the Energy Independence Act or
this rule.

(B) Renewable energy credits must be retired consistent with the
operating rules of the renewable energy credlt tracking system and in
the proper retirement account within the tracking system as desicgnated
by the Washingten renewable energy credit tracking system administra-
tor.

(C) Any renewable energy credit used for the purposes of generat-
ing ERUs must not have been retired or otherwise used for any other
program or reguirements.

{D) The renewable energy credit tracking system acccunt holder
must establish the department of commerce as a state program adminis-
trator with access to the account holder's compliance reports.
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(¢) The quantity of ERUs generated from exceeding conservation
targets as per (a) of this subsecticn or from retiring renewable ener-
gy credits as per (b) of this subsection is computed by assuming ei-
ther:

{i) For electrical energy efficiency, conservation, and alterna-
tive energy measures:

(A) The marginal resource for which an electrical conservation
project or the renewable energy generation is avoiding is a new com-
bined-cycle natural gas thermal electric generation turbine sited in
Washingten.

(B) The average rate of GHG emissions for such a turkcine is nine
hundred seventy pounds per megawatt-hour, as per the determination
made in WAC 194-26-020.

{C}) That under these assumptions one ERU may be generated by re-
tiring two and one-guarter renewable energy credits or for exceeding a
conservation target by two and one-gquarter megawatt-hodurs.

{ii) Feor natural gas energy efficiency and conservation the ap-
plicable GHG emissions are to be derived from the appropriate conver-
sion process from therms (100,000 British Thermal Units) to COze as
directed in WAC 173-441-120.

(d) Ecology will allocate the appropriate gquantity of ERUs as de-
termined in this subsection.

{(6) Livestock and agricultural activities. GHG management activi-
ties addressing agricultural and livestock activities using:

(a) Methodology for Quantifying Nitrous Oxide (Np0) Emissions Re-
ductions from Reduced Use of Nitrogen Fertilizer on Agricultural Crops
from the American Carbon Registry (using a versicn approved by that
program no later than September 1, 2016).

{b} The enteric methane, manure methane, and nitrous oxide from
fertilizer use modules from the Grazing Land and Livestock Management
methodology from the American Carbon Registry (using a version ap-
proved by that program no later than September 1, 2016}). The biotic
sequestration and fossil fuel modules of this protocol may not gener-
ate ERUs.

{cy The U.S&. Livestock Project protocol from the Climate Action
Reserve (using a version approved by that program no later than Sep-
tember 1, 2016¢).

(7) Waste and wastewater activities. GHG management activities
addressing waste and wastewater infrastructure and activities using:

(a) U.S. Landfill Project protocol from the Climate Action Re-
serve (using a version approved by that program no later than Septem-
ber 1, 2016};

{(b) Organic Waste Compostlng Project protocel from the Climate
Action Reserve (using a version approved by that program no later than
September 1, 2016); or

{c) Organic Waste Digsstion Project protocol from the Climate Ac-
tion Reserve (using a version approved by that program no later than
September 1, 2016).

{dy Landfill Methane Collection and Combustion methcdology from
the American Carbon Registry (using a version approved by that pro-
gram no later than September 1, 2016).

(8) Industrial sector activities. GHG process and equipment man-
agement, operations, and changes affecting industry and manufacturing

using:
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(a) Replacement of SFg with Alternate Cover Gas in the Magnesium
Industry methodology from the American Carbon Registry (using a ver-
sion approved by that program no later than September 1, 2016);

{b) Emissicn Reduction Measurement and Monitcring Methodclogy for
Use of Certified Reclaimed HFC Refrigerants and Advanced Refrigeration
Systems from the American Carbon Registry (using a version approved by
that program no later than September 1, 2016);

{(c) Conversion of High-Bleed Pneumatic Controllers in ©il and
Natural Gas Systems methodelogy from the American Carbon Regilstry (us-
ing a version approved by that program no later than September 1,
2016); or

{d} Emission Reduction Measurement and Monitoring Methodology for
the Transition to Advanced Formulation Blowing Agents in Foam Manufac-
turing and Use from the American Carbon Registry (using a version ap-
proved by that program no later than September 1, 2016).

{(e) Nitric Acid Production Project Protocol from the Climate Ac-
tion Reserve (using a version approved by that program nc later than
September 1, 2016].

{9) Emission reductions derived from one of the activity catego-
ries in subsections (3) through (8) ¢f this section and that are from
an independent gualified organization recognized by the energy facili-
ty site evaluation council under RCW 80.70.050.

(10) Emission reductions derived from one of the activity catego-
ries in subsections (3) through {(8) of this section through a method-
ology apprcved by ecology.

NEW SECTICHN

WAC 173-442-170 Limitations on the use of allowances, (1) A
covered party may use allcwances from GHG emission reduction programs
to generate ERUs when ecology determines:

{a) The allowances are issued by an established multisector GHG
emission reduction program;

(b} The covered party 1is allowed to purchase alleowances within
that program; and

(c} The allowances are derived from methodologies congruent with
chapter 173-441 WAC.

(2) A covered party may demonstrate compliance through the ac-
quisition and use of allowances to generate ERUs based on the limita-
tions in this subsection.

{a) A covered party may use a guantity of allowances to generate
ERUs for a compliance periocd that does not exceed the applicable per-
centage in Table 3 of the covered party's compliance cbligation:

Table 3
Percentage Limits on Use of Allcowan-
ces for a Compliance Period

Compliance Period Upper Limit
2017-19 100%
2020-22 , 100%
2023-25 50%
2026-28 25%
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Compliance Peried Upper Limit
2029-31 ° 15%
2032-34 10%

20335 and beyond 5%

{b) A gquantity of allowances intended for use consistent with (a)
of this subsection must be divided so that the preportion of those al-
lowances from a single vintage year does not exceed the percentages in
Table 4. The originating GHG emission reduction program assigns the
vintage year for each allowance.

Table 4
Vintage Year Requirements for a
Quantity of Allowances Used Within a
Compliance Period

Year within the Percentage
compliance Vintage year of not to exceed
period allowance (%)

1st year Same year as the 35
1st year of the
compliance
period

2nd year Same year as the 40
2nd year of the
compliance
period

3rd year Same year as the 40
3rd year of the
compliance
period

(3) The covered party must deocument that an allowance used to
generate an ERU has been invalidated from use or placed into a perma-
nent holding account in its originating GHG emission reduction pro-
gram.

SECTION 4 - DEMONSTRATING COMPLIANCE

NEW SECTION

WAC 173-442-200 Demconstrating compliance, {1) A covered party
must demonstrate cecmpliance with their compliance obligation at the
end of each applicable compliance period.

(2) The compliance period is the three-year period specified in
WAC 173-442-020 and 173-442-030(3) (Table 1}.

(3) Calculation of the compliance obligation and ERU balance.
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Compliance obligation = (Sum of covered GHG emissions for the compli-
ance period) - (Emission reduction requirement for the compliance pe-
riod)
fin MT COse)

If difference > 1, then must acquire ERUs fcr each metric teon of
COse that exceeds the compliance obligation.

If difference < 0, then have excess FRUs for each metric ton of
COpe below the compliance obligation.

(4} Covered parties must demonstrate compliance by submitting:

(a) GHG reporting data under chapter 173-441 WAC;

{b) ERUs under WAC 173-442-120; or

(c) A combination of (a) and (k) of this subksection that achieves
a level meeting the compliance cbligation,

(5) A covered party must deocument compliance consistent with the
reguirements in WAC 173-442-210.

(6} Regulatory order.

(a) By January 30 of the second year of a covered party's first
compliance period, ecology will issue a regulatory order establishing
emission reduction reguirements for each covered party consistent with
their emission reduction pathway.

(b} The emission reduction requirement established for the com-
pliance period ending in 2035 must continue to be met for all follow-
ing compliance pericds.

(c) Ecology must assign GHG emission reduction requirements to
each covered party with a baseline GHG emissions value greater than or
equal to 70,000 MT COpe per year, or when requested by a voluntary
party.

The regulatory order establishes the following:

The baseline GHG emissions value for the:

Covered party determined through WAC 173-442-050; or —
EITE covered party determined through WAC 173-442-070; and

{(ii) Emission reduction reguirements for each compliance period
consistent with WAC 173-442-060 or 172-442-070; and this section.

e e Tt e

d
i
A
B

NEW SECTION

WAC 173-442-210 Compliance report. (1) Each covered party must
submit a compliance report:

(2} In a format prescribed by ecology:

{b} That includes wverification complying with WAC 173-442-220;
and

{c) By the deadline in WAC 173-442-250.

{2) The covered party 1s solely responsible for ensuring that
ecology receives its compliance report by the deadlines.

{3) The compliance report must contain the following information:

(a) Record of ERUs generated.

{1) The record of each ERU generated must include:

(A) The source of each ERU(s).
{(B) The source of the emissions data or computational method used

to generate each ERU.
(C} The wvintage year of each ERU.
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(1i) The record may cover a distinct ERU cr a blcck of ERUs from
an ldentical source.

(b} Record c¢f FERUs banked. The record of ERUs banked must in-
clude:

(1) Vintage year of the ERU.

(ii1) Origin of the ERU.

(¢} Record of ERU transactions. The record of each ERU transac-
tion must include:

{1) The origin of any ERUs acquired.

{(ii) The destination of any ERUs transferred.

{iii) The names and contact information of any entities who fa-
cilitated, brokered, or provided liaison services between the covered
parties making the transfer.

{(iv) The vintage year of the ERUs.

{(d) Documentation that a third party verified the compliance re-
pert.

(e) Signature of the chapter 173-441 WAC covered party's designa-
ted representative or alternate designated representative,

(f) Statement attesting to the report's accuracy and validity.

{4) A covered party must retain records for ten vyears.

(5} Compliance report corrections.

{(a) Covered parties must correct errors in their compliance re-
port no later than forty-five days after discovery of an error.

{(b) Ecology reguires corrections regardless of whether errors are
identified by:

{1) The third-party verifier;

(i1} The covered party; or

(iii) Ecology.

(c) A covered party may request to have a submitted compliance
report for the most recent compliance period recpened for corrective
edits and resubmittal.

(d) The covered party must provide justificaticn to ecology for
the report correction(s) and indicate the specific corrections they
will make to the report.

(e) Each submitted regquest 1is subject to ecclogy review and ap-
proval. Permissions to correct a report does not preclude enforcement
based on misreporting.

{6) Ecology denial of compliance report.

{a) Ecology will determine if the compliance report contains er-
rors that impact the verification status of the compliance report.

(b} Ecology may deny a compliance report regardless of verifica-
tion. Ecology may deny for these reasons:

(i) Failure to submit a complete compliance report by the dead-

line;
{ii) Failure to complete third-party verification if required; or
(iii) Cther forms of noncompliance with this chapter.
{(7) Requirements when covered GHG emissions fall below the com-

pliance threshold.
{a) A covered party may discontinue submitting a compliance re-
port for the purposes of this chapter under the following conditions:
{i) After three consecutive years of reporting covered GHG emis-
sions less than 50,000 MT COse/yr; and
{ii) The covered party notified ecclogy of its intent to discon-
tinue the report by the compliance report deadline in WAC 173-442-250,
{(iii) Covered parties must continue to submit annual GHG reports
required by chapter 173-441 WAC.
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{(b) A covered party that shuts down or changes operations to
eliminate covered GHG emissions is exempt from submitting future com-
pliance reports under the following conditions:

(1) The covered party must:

(A) Submit a compliance report for the last year of operation;

(B) Certify the closure of all GHG emitting processes and opera-
tions; and

{(C) Notify =cology of its intent to discontinue the compliance
report by the compliance repcort deadline in WAC 173-442-250.

(ii) Exemptions. This provision does not apply to:

{(A) Seasonal or temporary cessation of operations;

(B) Municipal solid waste landfills;

(C) Industrial waste landfills; or

(D) Underground coal mines.

(iii) The covered party must resume submitting a compliance re-
port for any future calendar year when GHG-emitting processes or oper-
ations resume operation.

(c; A covered party must resume submitting a compliance report
when total covered GHG emissions exceed 50,000 MT CQOse/year.

{8) Ecology actions.

(a) Ecology is not responsikle for failure of electronically sub-
mitted repecrts.

{(b) Ecology must deem a report submitted electronically to be
validly signed when accompanied by a digital signature that meets the
requirements designated by ecology.

NEW SECTTON

WAC 173-442-220 Verification. (1) Emission reductions subject
to third-party wverification. All emission reductions for which ERUs
are generated under WAC 173-442-160 are: :

{a) Subject to the wverification procedure reguirements of this
section;

(b} Subject to any verification criteria, procedures, or methods
that are part of the protocols, processes, or methodologies applicable
for the type of emission reduction detailed in WAC 173-442-160; and

{c) Subject to verification by a certified verifier using pro-
cesses and procedures consistent with the International Organization
for Standardization 14064-3:2006 protocol (as of May 1, 2016).

(2) The third-party verifier must certify that compliance reports
are consistent with the requirements in this chapter.

(3) Verification report content. The verification report must be
in a format specified by ecclogy. The report must include:

{2) Documentation identifying that the covered party complied
with the requirements of chapter 173-441 WAC;

{b) WName and other information about the third-party wverifier,
including:

(i) All relevant information about the third-party verifier in
subsection (6) (a) of this section;

{ii) The names, recles, and sector specific gqualifications of in-
dividuals working on the verification report;

(iii}) Document that the verifier met the reguirements in WAC
173-441-085; and
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(iv) Certify that the verification report is true, accurate, and
complete to the best of their knowledge.

(c) A verification plan that details methodolcgies used to verify
the compliance report and schedule describing when the verification
cccurred.

(d) The third-party verifier's review of the covered party's ac-
counting of emissions, emissions reductions, ERUs, and all information
relevant tc¢ demonstrating compliance with the applicable emission
Standards.

(e) Corrections made to the compliance repocrt.

{f) The third-party verifier's evaluation of the compliance re-
port. This must include a lcg of issues identified in the course of
verification, their potential impact on the gquality of the ccmpliance
repert, and their resclution,

{g) Documentaticn of required on-site wvisit. Information akout
the required on-site visit, including date(s) and a description of the
verification services conducted on-site.

(i) The third-party wverifier must c¢onduct an on-site wvisit at
least once during a compliance period. During the on-site visit, the
verifier must:

(A) Check that all socurces specified in the compliance report are
identified appropriately.

(B} Contirm zhat all relevant emissions, emission reductions, and
accounting for ERUs are included in the compliance report.

{(C} Review the data management systems used by the covered party
te track, quantify, and report GHG emissions and, when applicakble,
product data and fuel transactions. The third-party verifier must
evaluate the uncertainty and effectiveness of these systems.

{D) Interview key personnel.

(E) Make direct observations of equipment for data scurces and
equipment supplying data for sources determined to be high risk.

(F) Assess conformance with measurement accuracy, data capture,
and missing data substitution requirements.

{(G) Review financial transactions to confirm;

(I) Fuel, feedstock, and preduct data; and

(II) Complete and accurate reporting of required data, such as
facility fuel suppliers, fuel quantities delivered, and if fuel was
received directly from an interstate pipeline.

(ii} The verifier must document the findings from the visit and
the dates of the visit.

{h}) For petroleum product producers or importers, or natural gas
distributors, the third-party verifier must visit the headquarters or
other location of central data management.,

(4) Verification deadline. The third-party verifier must submit a
complete verification report to ecology by the compliance report dead-
line in WAC 173-442-25Q.

{5) Corrections. The covered party must submit corrections to the
verification report to ecology no later than forty-five days after
discovery of the error.

{6) Eligible third-party verifiers.

{a) A third-party verifier must be approved by ecclogy. Ahpproval
regquires:

(i} Demconstrating to ecclogy's satisfaction that the third-party
verifier has sufficient knowledge of the relevant methods and proto-
cols in this chapter. Ecclogy may limit certification to certain types
or sources of emissions.
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(ii) Registering as a third party with ecology (both individuals
and organizations); and

{iii) Active accreditation or recognition as a third-party veri-
fier under at least one of the following GHG programs:

() California Air Resources Board's mandatory reporting of GHG
emissions program;

(B} The Climate Registry;

(C} Climate Action Reserve;

(D) American National Standards Institute (ANST);

(E) Accredited IS0 14064 registrars; or

(F) Other GHG verification program approcved by ecology.

(b} A covered party must not use the same third-party verifier
(either organization or individuals) for a period of more than six
consecutive years. The covered party must wait at least three vyears
before using the previous third-party verifier to verify their compli-
ance reports.

(c) A covered party and third-party verifier must certify that
there is not a conflict of interest in verifying the compliance re-
port. A conflict of interest exists when:

(i) The third-party verifier and covered party share any manage-
ment staff or board of directcrs membership, or the third-party veri-
fier has emplcocyed any of the senior management staff of the covered
party, or vice versa, within the previous five years; or

(ii) Any employee of the third-party verifier, or any employee of
a related entity, or a subcontractor who 1s a member of the verifica-
tion team has provided te the covered party any services within the
previous five years.

(1ii) Any staff member of the third-party verifier provides any
type of incentive to a covered party to secure a verification services
contract.

NEW SECTION

WAC 173-442-230 Registry. {l) Ecology will develop an electron-
ic data base to ensure a secure and reliable method to track ERUs.

(2) The data base must:

{a) Create and assign unique identifiers tec ERUs;

(b) Track movement of ERUs, including:

(1) Transfers of ERUs between parties; and

(ii) Retirement of ERUs.

(c} Interface with other carbon registries or tracking systems,
as possible.

NEW SECTION

WAC 173-442-240 Reserve, lcology will establish an account of
reserve ERUs for the purposes described in this section.

(1) Contributions to the reserve.
fa) Ecology must allocate to the reserve:
{i) Two percent of a covered party's emission reduction pathway
annual decrease in WAC 173-442-060 (1) (b); and
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(ii) EITE covered party's contribution as follows:
(A) If the EITE covered party's RA, is greater than zero, then

the difference in MT COze of GHG emissions results in ERUs allocated

to the reserve.
{(B) If the EITE covered party's RA, is less than zero, then the

difference in MT COye of GHG emissions results in ERUs retired from

the reserve.
{C) Calculate MT COre of GHG emissions of ERUs allocated to or

retired from the reserve using Equation 2.

Equation 2
RA, = (BPx OB) - (BPx OB x ERx (Y, - 1))-RD,

Where:

RA, = Reserve adjustment for given EITZ covered party for calen-
dar year "x" (MT CO,e for year "x")

RPy, = GHG emission reduction pathway for given EITE covered party

for calendar year "x" as specified in WAC 173-442-070 (4) (b) (MT COje
for year "x")

BP = Baseline production data for given EITE covered party as
specified in WAC 173-442-070 (2) (a) {units of production)

OB = Qutput-based baseline for given EITE covered party as speci-
fied in WAC 173-442-070G(2) (MT COze/units of production;

ER = Efficliency improvement rate for given EITE covered party as
specified in WAC 173-442-070(3) (%)

Yy = The number of calendar years the EITE covered party has been
subject to WAC 173-442-030. The first calendar year is designated as
calendar year number one.

(iii) Any calendar year containing curtailment recognized by
Ecology does not count toward the total years in Y.

(iv) Beginning in calendar year 2036, Y, remains constant at the
number of years determined for calendar year 2035.

(v) ERUs generated as a result of facility curtailment.

(b) Ecolcgy must transfer into the reserve the ERUs specified in
(a) (v} of this subsection within one hundred twenty days after each
applicable compliance period (WAC 173-442-2Q0).

(c) Ecology will not accept into the reserve retired or expired
ERUs.

{2} Retirements within the reserve. Ecology may retire reserve
ERUs to ensure consistency with an aggregate emission cap the program
and for purposes consistent with this rule. Ecology may retire reserve
ERUs:

(a) For covered GHG emissions from covered parties that do not
have a GHG  Dbaseline emissions value established through WAC
173-442-050 (1) (a), or existing stationary sources that expand, or
physically modify their operations.

(b) To address conditions that may arise when ERUs result from
reduced GHG emissions from programs or activities that occur in sec-
tors contributing to covered GHG emissions,

{c) To promote the wviability of voluntary renewable energy pro-
grams in Washington.

(i) Ececleogy, in cenjunction with the departments of commerce and
the utilities and transportation commission, will engage stakeholders
and renewable energy market experts to estimate demand for voluntary
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renewable energy programs affecting Washington customers and renewable
energy producers.

(ii) Ecology may allocate a portion of the reserve ERUs for re-
tirement as voluntary renewable energy purchases consistent with the
estimate in (c) (1) of this subsection, after taking into account the
avallability of reserve ERUs.

(iii)} Ecology will determine the number of reserve ERUs retired
for each representative unit of renewable energy purchased on the vol-
untary market.

{(3) Withdrawals from the reserve. Ecology may assign reserve ERUs
to covered parties for the following purpcses:

{a) A curtailed stationary source that restarts operations will
be assigned fifty percent of the ERUs that were allocated to the re-
serve during the calendar year prior to restart as per subsection
{1){a) (1ii) of this section.

(b} The Environmental Justice Advisory Committee.

(i) Ecology will convene an Environmental Justice Advisory Com-
mittee comprised of persons who are well-informed on the principles of
environmental justice and who represent communities of color, low-in-
come communities, and environmental Jjustice interests from gecgraphi-
cally diverse areas of the state.

(ii) Ecology will determine the amount of reserve FERUs available
to the committee at the end of each applicable compliance period.

(1ii) The purpose of the committee is to award reserve ERUs to
covered parties that implement, fund, or otherwise facilitate emission
reduction projects, programs or activities consistent with the priori-
ties and environmental justice criteria determined by the committee.

(iv) Subject to approval by ecology, the committee may award re-
serve ERUs on a one-for-one or a two-for-one matching basis with ERUs
from emission reduction projects, programs or activities that are con-
sistent with WAC 173-442-1¢60.

{v) The ccmmittee does not have to allocate its entire allotment
of reserve ERUs.

(vi) Unallocated reserve ERUs return to the reserve.

(4) Priority of reserve uses. Ecology will allocate or retire re-
serve ERUs in the following priority:

{a) Startup of curtailed facilities consistent with subsection
{(3) {(a) of this section.

(b) Covered parties entering the prcgram that do not have a GHG
baseline emissions value established through WAC 173-442-050 {1) (a),
or existing stationary sources that expand, or physically modify their
operations consistent with subsection (2){(a) of this secticn.

(c) Changes in production consistent with subsection
(1) (a) (1) (B) (III) of this section.

{d) Harmonizing ERU generation with reduced GHG emissions consis~
tent with subsection (2) (b) of this section.

() Projects or programs with positive environmental justice im-
pacts consistent with subsection (3) (b) of this section.

(f} Supporting vecluntary green power renewable programs consis-
tent with subsection {2) (¢} of this section.
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NEW SECTION

WAC 173-442-250 Compliance report and verification due date.
(1) Covered parties required to report GHG emissions to EPA to comply
with 40 C.¥.R. Part 98 must submit their ceompliance report and verifi-
cation by the dates in the "Report to EPA" c¢eolumn in Table 5.

(2} All cther covered parties must submit their compliance report
and verification by the dates in the "Report to Ecology” column in Ta-
ble 5.

Table 5
Compliance Report and Verification Due Date
Compliance Report to
Period Report to EPA Ecology
(Calendar year) | Due December 31 Due July 28
2017 through 2020 2021
2019
2020 through 2023 2024
2022
2023 through 2026 2027
2025
2026 through 2029 2030
2028 .
2029 through 2032 2033
2031
2032 through 2035 2036
2034
2035 through 2038 2039
2037
Every 3 years Every 3 years Every 3 years

SECTION 5 - OTHER REQUIREMENTS

NEW SECTION

WAC 173-442-320 Program review. (1) Ececlogy will periocdically
review the program established by this chapter.

(2) If another program establishes GHG reduction regquirements
from covered parties, ecology will compare the programs. As a result
of this comparison, ecclogy may suspend, alter, or repeal some or all
of the requirements if ecoclogy determines the new program requires
similar or greater GHG reducticns from the covered parties.
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NEW SECTION

WAC 173-442-330 Air operating permit. (1} The regulatory order
issued under WAC 173-442-200(6) is an applicable requirement that must
be included in an air operating permit, if this permit is required by
chapter 173-401 WAC.

{2} In an air operating permit, the clean air rule regulatocry or-
der must be listed as a "state only" requirement.

(3) The regulatory order is a stand-alone appendix to an air op-
erating permit.

(4) COnly ecology implements and enforces the terms of the regula-
tory order.

NEW_SECTION

WAC 173-442~340 Enforcement. {1) A violation of any reguirement
of this chapter subjects the covered party to enforcement in chapter
70.94 RCW.

(2) Each metric ton of covered GHG emissions that a covered party
emits that exceeds the covered party's compliance obligation, and is
not covered by an ERU is a separate violation. _

(3) Ecology is solely responsible for enforcing the requirements
of this chapter. Nothing in this chapter ctherwise alters a local air
authority's ability to regulate covered parties in their jurisdiction.

(4} Penalties may be appealed to the pollution control hearings
board per chapter ¢43.21B RCW.

NEW SECTION

WAC 173-442-350 Confidentiality. (1) Emissions data. Emissions
data submitted to ecology is public information and is not confiden-
tial.

{2) ERU data. Data abocut an ERU is considered public information
unless ecology approves a request under subsection (3) of this sec-
tion.

(3} Confidentiality requests. A covered party may request propri-
etary information that i1s not emissions data be kept confidential. The
request must show how the data:

{a) Meets the requirements of RCW 7C.9%4.205 (Confidentiality of
records and information); or

(b) Is exempt from public disclosure under the Washington Public
Records Act (chapter 42.56 RCW).

(4) Verification status. Ecology's determination of the verifica-
tion status of each report is public information. All confidential da-
ta used in the verification process will remain confidential.
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NEW SECTION

WAC 173-442-360 Addresses. Submit all requests, ne¢tifications,
and communications to ecclogy in a format specified by ecology in ei-
ther of the following:

(1) For U.S. mail: Clean Air Rule, Air Quality Program, Depart-
ment of Ecology, P.0O. Bex 47600, Olympia, WA 98504-7600,

(2) For e-mail: CAR@ecy.wa.gov.

NEW SECTION

WAC 173-442-370 Severability, If any provision of the rule or
its application to any covered party, person, or circumstance is held
invalid, the remainder of the rule or applicaticn of the provision to
other covered parties, persons, or c¢ircumstances is not affected.
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