Bitters et al v. Federal Highway Administration et al Doc. 51

1

2

3

4

5

6

7

8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | STANBITTERS, et al., No. 1:14-cv-01646-KIM-SM'S
12 Plaintiffs,
13 V. ORDER
14 | FEDERAL HIGHWAY
15 ADMINISTRATION, et al.,
16 Defendants.
17
18 In May 2014, defendant California Depa#gnt of Transportation (“Caltrans”),
19 | acting on behalf of the Federal Highway Admstration (“FHWA”), approved federal funds for|a
20 | project to reintroduce vehicular traffic to thalton Mall in Fresno, Cdlbrnia in order to
21 | revitalize economic activity in the downtowrear Plaintiffs filed this action under the
22 | Administrative Procedure Act (“APA”), 5 U.S.C. 88 76tlseq. alleging Caltrans violated the
23 | National Environmental Policict (“NEPA”), 42 U.S.C. 88 432#&t seq. by deciding to not
24 | prepare an environmental impact statement§"Elviolated NEPA bypreparing a deficient
25
26 ! Although this case may be best suiteddetermination by a judge of the Fresno

Division of this court, from which it arose, onéthe consequences thie Eastern District’s
27 | caseload and the relatively fewer judicial resouncgke Fresno Division is that a judge in the
08 Sacramento Division is called toaleée the pending motions.
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environmental assessment (“EA”), and violatedtin 4(f) of the Federal Transportation Act
(“Section 4(f)"), 49 U.S.C. 8 303(c), by prepariagleficient evaluation dhe project’s use of
historic sites and public parks.

This matter is before the court oretparties’ cross-motions for summary
judgment on the three APA claims, ECF Nos.485,42, and plaintiffs’ motion for a preliminary
injunction pending the court’s ralg on the summary judgmenbss-motions. ECF No. 47. Th
court held a hearing on the summary judgtmeations on October 30, 2015, at which Sarah
Hedgpeth-Harris and Amy Minteer appeareddiaintiffs; Stephen Ostot appeared for
defendant City of Fresno (“theity”); and Judith Carlson appet for defendant Caltrans. The
court submitted plaintiffs’ later preliminaryjunction motion as provideby Local Rule 230(g).

As explained below, after careful considera of the record itight of applicable
law, the court DENIES plaintiffs’ motiofor summary judgment and GRANTS defendants’
motions for summary judgment. The coDENIES AS MOOT plaintiffs’ motion for a
preliminary injunction.

l. PROCEDURAL BACKGROUND

Plaintiff Downtown Fresno Coalition (“DE”) is an unincorporated organization
dedicated to the revitalizan and preservation of the Fulton Mall. AR 005341, 013230.
Plaintiffs and DFC members ®aBartucci, Herman Pattonnd Ray Perez are low-income,
disabled, minority residents ofelCity who live within a few bldcs of the Fulton Mall. They
enjoy the trees, artwork, and pdike atmosphere of the Fultdviall on almost a daily basis.
Bartucci Decl. 1 2, 5; Patton Decl. | 2;ézbDecl. { 3-5. Plaintiind DFC member Stan

Bitters’ contributed sculptures andufistains to the Fulton Mall when it was first converted int

2 Plaintiffs also assert a claim under Califia Government Code section 11135, but th
court stayed litigation of that claim pending resion of the three APA claims. ECF No. 27.

3 Bitters has worked in ceramics for appimately sixty years, studying early on with
Peter Voulkos at the Otis College of Art and Design in Los Angeles. His work has been in
in a relatively recent design retrospective at the Craft and Folk Art Museum in Los Angeles
he had a 2014 solo show at Heath Cecarm San Francisco. Stan Bitteéikipedia: The Free
Encyclopedigonline ed. Dec. 12, 2015).
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pedestrian mall in the early 1960s. BittBecl. 1 3, 5; AR 012053, 010027-29. Plaintiff anc
DFC member Joyce Aikérontributed mosaic benchesthe Mall. Aiken Decl. 11 5, 7;
AR 010029. The DFC participated in the formahsultation process with Caltrans under Seg
106 of the National Historic Presvation Act, 36 C.F.R. 88 800et seq AR 002871-79,
005341-44. Defendants have not challenged pifsinstanding, and the court’s own review
finds plaintiffs have established standir@f. Ecological Rights Found. v. Pac. Lump280 F.3d
1141, 1147-53 (9th Cir. 2000).

Plaintiffs filed this action on Octob0, 2014. ECF No. 1. On January 6, 201
plaintiffs filed a First Amended Complaint. r&i. Am. Compl., ECF No. 7 (“FAC”). The First
Amended Complaint asserts four causes of acipmiolation of NEPAand APA for failure to
prepare an EIS for the project; (Wiplation of NEPA and APA fofailure to adequately evaluats

impacts in the EA; (iii) inadequate Sectio)4(nalysis; and (ivyiolation of California

Government Code section 11138. The court has stayed litigatiarf the fourth cause of action

1 ==

tion

O

A\1”4

pending resolution of the three APA claims. B 27, at 2-3. Caltrans and the City each filed

an Answer. ECF Nos. 16, 17.

On August 31, 2015, plaintiffs filed a man for summary judgment under Rule
56(a) of the Federal Rules of Civil ProceduRds.” Mot. Summ. J., ECF No. 35. The City and
Caltrans filed cross-motions for summary judginender Rule 56(f). City’s Opp’n & Mot.
Summ. J., ECF No. 40 (“City’s Mot. Summ. J.Qaltrans’ Am. Opp’n & Mot. Summ. J., ECF
No. 42 (“Caltrans’ Mot. Summ. J.")Plaintiffs filed a joint repl in support of their motion for

summary judgment. PIs.” Reply, ECF No. 44. Becdhsalleged inadequacies with the EA &

* Aiken taught feminist art at CalifomiState University, Fresno from 1973 to 1992,
assuming teaching of the Feminist Art Program class developed by Judy Chicago. From ?
2010 she served as Director of the Fresno Arts Council. Joyce Alkkipedia: The Free
Encyclopedigonline ed. Feb. 17, 2015); Judy Chicagbkipedia: The Free Encyclopedia
(online ed. Jan. 10, 2016).
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serve as the basis for plaintifls’gument that Caltrans was reqdite prepare an EIS, the cour
addresses plaintiffs’ two NEPA clairtsgether for purposes of this order.

I. FACTUAL BACKGROUND

A. History of the Fulton Mall

Through the end of World War Il, Fultonr8ét was the heart of downtown Fres
and was considered the “Main Street” émmmercial and business activity. AR 001840.
During the late 1940s, Fresno’s lane ymtterns began to alterasesult of the expansion of
land uses and the movement of resident$ businesses to the city’s periphely. As suburban
shopping malls opened in the urban fringe, Frdsagan to experience the commercial decling
Fulton Street.Id. In response to this dige, Fresno hired acclaimed shopping mall architect
Victor Gruen Associates, Irfdn the late 1950s to develop aplto rebuild the city’s coreld.
Early planning documents statea@thrulton Street was to be “comtex into a high-quality dens

activity pedestrian mall.” AR 005186Viodernist architet Garrett Eckb8,who Caltrans

recognizes as a “mastesée, e.g. AR 005296, implemented Gruen’s vision and designed the

Fulton Mall, which opened in 19646eeAR 001840. The Fulton Midandscape included

carefully designed planters and fountains, traed,works of art commissioned by local artists.

® Plaintiffs’ motion for summary judgment focuses on Caltraesision not to prepare an

EIS, but plaintiffs’ reply claries that their motionddresses both of their NEPA claims and di

not abandon their second cause of acti®aePIs.” Reply at 1see alscCity’s Mot. Summ. J. at 2

n.2 (arguing that plaintiffs abandoned their seccengse of action by failing to address it in the
motion for summary judgment)l'he court interprets plaintiffenotion as providing overlapping
arguments regarding the deficiencies & BA and the need for an EIS under NEPA.

® The pages cited here are those prin@tsecutively throughout the administrative
record in red ink in the bottom center of each page.

’ Victor Gruen was an Austm-born and trained architagho came to the United State
in 1938. It was in this country that heopeered the “regionahspping centre,” commonly
known as a shopping mall, in the course of workogsolve problems of modern urban areas
mass population.” Victor Gruekncyclopedia Brittanicgonline ed. 2016).

8 Garrett Eckbo was an American landpe architect who chaired the landscape
department at University of California, Betky, from 1963 to 1969. He pioneered modern
landscape architecture, includittgough introduction of asymrtrg and abstract designs.
Garrett EckboEncyclopedia Brittanicgonline ed. 2016).
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AR 005186.To comply with Californias Pedestrian Mall Law df960, Cal. Sts. & High. Code
88 11000t seq. the City adopted an ordinance &dighing Fulton Mall as Pedestrian Mall
No. 1. AR 000344-47. The land that makes up the Mall is owned in fee simple by the ow|
the buildings that @ adjacent to the Malland the City holds a rigtof-way easement for the
Mall. AR 005185see alscAR 013960.

During the 1970s and 1980s, longtime laoarchants and department store
anchors steadily departed the Fulton Mallrfew suburban locations. AR 005186. In the ear
to mid-1990s, property values of the major buntg in the Mall area declined significantlig.
Today, the Fulton Mall tenant mix is composedaihtively small businesses, and downtown
Fresno is more economically deprasfigan the city as a wholéd. Measured against the
surrounding downtown area, the FeutMall area is even more depressed, in some cases by
factor of three or moreld.

The history of the Fulton Mall is noinique. Beginning in the late 1950s, an

estimated 200 pedestrian malls were ingtialtecities across the United States. AR 001643,

001842. According to a study conducted in dowmtdhemphis, most of the original 200 malls$

suffered negative economic consequences frenotiginal conversion and nearly 85% have
since reopened to vehicular traffft AR 001842.

B. Proposed Project

The Fulton Mall Reconstructidaroject would convert Fulton Mall back to a str
by reintroducing vehicle traffic flees. AR 005185. The proposeaject includes the pedestria
mall segments at the cross stseeft Merced, Mariposa, and Ker AR 005189. The length of th

® The Final EA does not specify which build owners own the land that makes up the

ners C

ly

a

cet

=

e

Mall. Approximately seventy-tee percent of the buildings alongthlall are used as storefromts

or offices. SeeAR 005248.

9 The Fulton Mall Urban Decay Study, upon whi€altrans relies, reviewed several
third-party studies on the Fultdnall and surrounding area, ashas case studies on similar
projects involving pedestrian malls around theargtas part of its qualtdtive and qualitative
analysis.SeeAR 001847. Other methods included on-fbeld surveys, surveys of real estate
brokers, analysis of real estaied market statistics, and analysisrime statistics in the study
area and surrounding are8eeAR 001847-48.

5
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proposed project is 0.74 miles, while the widthe existing pedestrian mall is eighty feet.
AR 005185. The project would introduce one elefoot-wide vehicle lane in each direction
alongside bicycle and potentially other traveldes, additional parking spaces along the leng
of the Mall, and pedestrian-ongpace ranging from fourteen to fpiffour feet wide on one or
both sides of the street, dependingioa specific proposal adopte8eeAR 005198, 005203.
The cost of the project is estimated to be tyenillion dollars. AR 005185. The project is pa
of a larger planning effort by the City imed to revitalize the downtown area. AR 005197.
Other planning efforts include the amended 2G25eral Plan, Central Area Community Plan
Fulton Corridor Specific Plan, and Dowmto Neighborhoods Community Plan. AR 005195
005230-32.

The stated purpose of the proposed progeti increase mobility and access in
Fulton Mall study area by providing more conient multi-modal access options on the Mall

its cross streets; to improve visibility bfisinesses and other amenities by improving traffic

th

he

And

circulation, thereby encouraging additional economic developméme iarea; and to increase the

Fulton Mall study area’s consistency with the regoients and goals of proposed land use plans.

AR 005189-90, 005360.

Caltrans identified several needs for the gctj First, Caltrans found the lack of
vehicular traffic and on-street, short-termpag currently limits access to businesses and
residences in the study area. AR 005190. Acagrth the Economic Impaétnalysis prepared
for the project, people tend to prefer to te#weir shopping or business destinations quickly,
especially if they have young chi&h or are elderly or disabledd. About one-half of the Mall
is not compliant with current Americamsth Disabilities Act (“ADA”) standards® See

AR 005387, 005625. Second, Caltrans found thegtede-only configuration limits the

visibility of businesses from autmbiles to what can be seen franwvehicle driving on one of the

cross streets. AR 005198 a result, existing businesses mady on advertising or pedestria

traffic to attract commerce. AR 005192. Calgdound this lack of access and visibility

" The ADA was adopted in 1990, twenty-gisars after the Mall’s opening.

6

-




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

hampers economic development in the Fultodl Btady area. AR 005194. The “Pedestrian 4
Transit Malls Study by Memphis Center City @mission” (2008) listed lack of access and
visibility for retail as a factoin the decline of pedestrianalls across the country. AR 005194
The Fulton Mall study area is more economicallpreéssed than otheresrs of Fresno, with
lower retail sales, higher vacancy rates, aiggthdr crime rates. AR 005194-95. Finally, Caltr
found the proposed project is needed to furthe goals of the proposed land use plans for
Fresno. AR 005195-96.

1. STATUTORY AND REGULATORY FRAMEWORK

Although defendants undertook severalimnmental review processes to
evaluate the development options for the Fultoti,\fae two at issue are the NEPA and Secti
4(f) processes.

A. NEPA

NEPA is the “basic national charter for protection of the environment.” 40 C
8§ 1500.1(a). NEPA requires agesxundertaking any major fedeagtion to follow “a set of
‘action-forcing’ procedures that require tlagtencies take a ‘hdufook at environmental
consequences,’ and that provide broad dissemination of releaviaenvironmental information.”
Robertson v. Methow Valley Citizens Courtd0 U.S. 332, 350 (1989) (quotikieppe 427
U.S. at 410 n.21). The Supreme Court has expththat NEPA “ensures that the agency, in
reaching its decision, will have available, amtl carefully consider, detailed information
concerning significant environmental impactsd: at 349. “[I]t is now well settled that NEPA
itself does not mandate particular results,damply prescribes the necessary procasst 350;
thus, “NEPA merely prohibits uninformd—rather than unwise—agency actiad,’at 351.

Among other action-forcing procedures, NERuires all agencies of the feder
government to prepare a “detailed statemerst tliscusses the eneirmental effects of, and
reasonable alternatives to, all 4jor Federal actions significantiffecting the quality of the
human environment.” 42 U.S.C. § 4332(2)(CQhis statement is commonly known as an

environmental impact statement (“EIS”). &ouncil of Environmental Quality (“CEQ”),

ANS

F.R.
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established by NEPA with authority to issegulations interpreting it, has promulgated
regulations to guide federagencies in determining wther an EIS is requiresee40 C.F.R.

8 1500.3. When an agency does not know whetheaftlets of its action wlibe “significant,”
CEQ regulations allow an agency to preparaore limited document, an environmental
assessment (“EA”), to help make that determination. 40 C.F.R. 88 1501.4(b), 1508.9. Th
to be a “concise public document” that “[b]riefbyovide[s] sufficient evidence and analysis fo
determining whether to prepare an [EISId. § 1508.9(a). If, based on the EA, substantial
guestions are raised as to whethg@roject may have a signifidagffect on the environment, an
EIS must be preparedNat’| Parks & Conservaon Ass’n v. Babbift241 F.3d 722, 736 (9th Cir
2001),abrogated on other grounds by Monsanto Co. v. Geertson Seed,FiIng.S. 139, 145

(2010);Blue Mountains Biodiversi Project v. Blackwoqdl61 F.3d 1208, 1212 (9th Cir. 1998).

If not, the agency “must issue a ‘findingrd significant impact{FONSI), which briefly
presents the reasons why the proposed agetioy adall not have a significant impact on the
human environment.'Dep’t of Transp. v. Pub. Citize41 U.S. 752, 757-58 (2004ge also
Monsantg 561 U.S. at 145.

B. Section 4(f) of the Departent of Transportation Act

Running parallel with, but distinct frorthe NEPA process is the Section 4(f)

process, prescribed in the federal Depantnod Transportation Act, 49 U.S.C. 88 1étlseq.

“The Department of Transportation Act is intended to preserve hisitegas far as practicable.

HonoluluTraffic.com v. Fed. Transit Admii42 F.3d 1222, 1232 (9th Cir. 2014). Section 4(1
the Act prohibits an agency from approving aject that uses publiclgwned land that is a
“public park” or “historic site of national, S&tor local significancetinless: (1) there is no
feasible and prudent alternatitceusing that land, and (2)dlproject “includes all possible
planning to minimize harm” to theesources. 49 U.S.C. § 303(sge als®3 C.F.R. § 774.3.
Section 106 of the National Hmsic Preservation Act (“Seicin 106”), 36 C.F.R. 88 8004t seq,

b EA
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outlines a consultation process by which an historic site’s significance is detefmiBee23

C.F.R. §8774.11,; 36 C.F.R. § 800.4.

must determine there is no feasible and prudésrtnative that avoids ugy that property. 49
U.S.C. § 303(c)(1). Section 774.17 of the CotlEederal Regulations defines “feasible and

prudent avoidance alternative”:

i
i

Prior to approving a project requiring the use of Section 4(f) property, an age

(1) A feasible and prudent awaince alternative avoids using
Section 4(f) property and does notisa other severe problems of a
magnitude that substantially outgks the importance of protecting

the Section 4(f) property . . ..

(2) An alternative is not feasibleit cannot be built as a matter of
sound engineering judgment.

(3) An alternative is not prudent if:
(i) It compromises the project to a degree that it is
unreasonable to proceed with thejpct in light of its stated
purpose and need,;
(i) It results in unacceptable safety or operational problems;
(i) After reasonable migation, it still causes:

(A) Severe social, economic, or environmental
impacts;

(B) Severe disruption to established communities;

(C) Severe disproportionaienpacts to minority or
low income populations; or

(D) Severe impacts to environmental resources
protected under othé&ederal statutes;

(iv) It results in additionalconstruction, maintenance, or
operational costs of an gaordinary magnitude;

(v) It causes other unique prebhs or unusual factors; or

historic properties, but tise requirements are notisgue in this action.

12 Section 106 also imposes separate sabis&@requirements on projects that affect

9
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(vi) It involves multiple factos in paragraphs (3)(i) through
(3)(v) of this definition, thatwhile individually minor,
cumulatively cause unique problems or impacts of
extraordinary magnitude.

23 C.F.R. 8 774.17.

If there is no feasible and prudent alemce alternative, the agency may appro
from the remaining alternativéisat use Section 4(f) property, grithe alternativeéhat “[c]lauses
the least overall harm in light tfie statute’s preservation purposéd: 8 774.3(c)(1). The least

overall harm is determined by balancing the following factors:

(i) The ability to mitigate adverse impacts to each Section 4(f)
property . . .;

(i) The relative severity of the remaining harm, after
mitigation . . . ;

(i) The relative significance of each Section 4(f) property;

(iv) The views of the official(syvith jurisdiction over each Section
4(f) property;

(v) The degree to which each alternative meets the purpose and
need for the project;

(vi) After reasonable mitigation, the magnitude of any adverse
impacts to resources not peoted by Section (f); and

(vi) Substantial differences icosts among the alternatives.

In addition, the alternatesselected must includall possible planning” to
minimize harm to Section 4(f) property. 49 U.S.C. 8§ 303(cH&9;als®3 C.F.R8 774.3(c)(2).
“All possible planning” means that the project musiude all reasonable measures identified
the evaluation to minimize harm or mitigate &alverse impacts and effects. 23 C.F.R. § 774
With regard to historic sites, the mitigatioreasures normally serve to preserve the historic
features as agreed by the FHWA and the offiwi#h jurisdiction over the Section 4(f) resource

in accordance with the Seati 106 consultation proceskl.

10
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C. CEQA

In addition to complying with federalatutes and regulatns, defendants must
also comply with the California Environmental Quality Act (“CEQA”), Cal. Pub. Res. Code
88 21000et seq, the state framework for environmenpabtection. AR 005185. Caltrans is th
lead agency under NEPA and Section #{8nd the City is the lead agency under CEQ;
see alsAR 005353. If a project may have a sigraht effect on the environment, CEQA
requires state and local agencies to identify mitigation measures and alternatives by prepa
environmental impact report (“EIR”)SeeCal. Pub. Res. Code § 21002.1. Plaintiff Downtow
Fresno Coalition is currently challenging thgyG actions under CEQA in state court in
Downtown Fresno Coalition v. City of Fresr@alifornia Court of Apeal, Fifth Appellate
District, Case No. FO7084%. Plaintiffs do not bring any CEQ#&laims in this action, but the
court reviews the project’'s CEQA process as helpful background to its NEPA and Section
processes.

V. ENVIRONMENTAL REVIEW OF PROJECT

A. Early Planning and CEQA Process

In 2010, the City began work on the Ful@arridor Specific Plan (“FCSP”), a
planning document intended to guide futdexelopment along the Fulton Mall and in the
surrounding area. AR 005047, 005189. In October 20&1City published a draft FCSP, whi
devotes an entire chapter to the future of the Fulton Mall. AR 001588s&38R 001642—60.

In June 2013, the City applied to theSUDepartment of Transportation (“DOT”

for a grant from the Transgation Investments GeneratiBgonomic Recovery program

13 Caltrans assumed responsibility fovegonmental review of the Fulton Mall
Reconstruction Project unddEPA and Section 4(f) gwovided by a Memorandum of
Understanding with the FHWASee23 U.S.C. § 327(a)(2); ECF No. 21-1.

14 As plaintiffs request, theoairt takes judicial notice dhe opening brief in the state
court proceeding under FedeRule of Evidence 201SeeFed. R. Evid. 201(b)(2), 201(c)(2);
Pls.” Ex. A, ECF No. 36see also Missud v. Nevad61 F. Supp. 2d 1044, 1054 (N.D. Cal.
2012),aff'd, 520 Fed. App’x 534 (9th Cir. 2013) (filingadorders in other court proceedings
judicially noticeable to demonstrate theistence of otherourt proceedings).

11
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(“TIGER program”) for a proposed project to reoduce vehicular traffic to the Fulton Mall,
dubbed the Fulton Mall &onstruction ProjectAR 000150-256. In August 2013, the DOT
announced the City had been awarded neattgesn million dollars inTIGER funding for the
project. AR 005185, 008166. In October 2013, the @dtyided to prepare a separate EIR un
CEQA for the Fulton Mall Reconstruction Project, independent from the EIR for the larger
to meet the deadlines for environmém&view required by the TIGER grangeeAR 005883—
84, 008166.

In November 2013, the City releastb@ Draft EIR for the Fulton Mall
Reconstruction Project for public comment. B88132—-425. The Draft EIR st&t “It is in light
of the TIGER grant . . . that the City is pagpg this new CEQA document, which addresses

project on its own, and is also focused o Rmoject as beingpaditioned on the allowed

der

FCSP

the

purposes of the TIGER grant funds.” AR 008167. The Draft EIR concluded the project would

cause significant and unadaible impacts to only two environmehfiactors: visual character, for

five to ten years while replacement treegura and historic sources. AR 008180-81, 0082(2—

03. In February 2014, after lengthy public debtite, Fresno City Council certified the Final E
and approved the proposed projecteintroduce vehicular traffio the Fulton Mall, finding the
specific economic, legal, social, technologicalotirer benefits of the project outweighed its
unavoidable adverse environnm@reffects. AR 006108-2%pe alscAR 012029-70.

B. NEPA Environmental Assessment

1. Alternatives Considered

In February 2013, Caltrans made the preliminary determination that opening
Fulton Street to vehicular traffic could haagverse environmental effects, and formed the
preliminary conclusion that a “Complex Envamental Assessment” should be completed to

satisfy NEPA™® AR 000023-32. In October 2013, Calsand the City prepared a draft

15 Under Caltrans’ implementation of 23 U.S&327, EAs have been divided into two
categories: complex EAs and routine EA®eAR 000033, 005616. Complex EAs are define

as those EAs that have complex issues or impacts in that they may include multiple locatic

alternatives, debate relatedpgorpose and need, strong publimtroversy, issues related to
logical termini or independent utility, indowal Section 4(f) determinations, complex
Endangered Species Act issues, numerous ladivelimpacts or higimitigation costs.

12
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Complex EA that screened ten Build Alternatiaesl one No-Build Alternative for practicality
and feasibility. AR 000088-110. The ten Build Altémas were derived from multiple source
including (1) a compilation of alternatives deyed by the City; (2) concepts evaluated as pa
of proposed planning documents; and (3) altewes suggested byetpublic at scoping
meetings. AR 005207. The process of developitegreatives considerea range of engineerin
and environmental constraints, particularly avoiding or minimizing use of features of Sectic
properties. AR 005410.
Alternative 1 consists of reopening the emtrulton Mall to two-way streets, with
one lane of vehicular traffic ieach direction alongside bicycjgdestrian, and potentially othe
travel modes. AR 005198, 005362. A total of bB2street vehicle parking spaces would be
added along the length of the Mall, along witlenty-eight new spaces along cross streets;
block pedestrian crossings would be provided; and improvements would be made to the
streetscape. AR 005198, 005362 d&srian walkways would inatle a fourteen-foot sidewalk
on one side of the streatcha twenty-eight-foot promenaadn the other. AR 005198, 005362.
Alternative 1 would utilize anahcorporate all of the works @culpture and mosaic benches
currently displayed on the Mall; reconstruct sixteen of the Mall’s original twenty water fefty
and retain the total number of trees at approximately 154 refianting 131 of the trees.
AR 005198. The two existing “tddts” (children’s playgrouds) would be relocated and
combined into one larger “tot lot.” AR 005199, 005362.

SeeAR 000033, 005616. “Local termini” refers to rational end points for a transportation
improvement, and rational end points for a review of the environmental impacts. Memora
FHWA, The Development of Logical Project Term{iNov. 5, 1993), https://www.environment
hwa.dot.gov/projdev/tdmtermini.asp. “Independatiltty” refers to a rguirement under Sectior
4(f) that the transportation imprements have independent utildy significance, even if no
additional transportation impromeents in the area are madgee id.see als®3 U.S.C.

8§ 771.111(%).

' The Final EA provides the following: “Sem of the existing twenty fountains are
currently functioning. Five would be rebuilt andnain in place. Eleven others would be new
built to resemble the origirmbnd re-scaled and locatecbther locations along the Mall
promenade.” AR 005198.
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Alternative 2 consists okronnecting the street gridvslar to Alternative 1, but
would include rebuilding distinctevelements of the Fulton Mall in five to six specific location
identified as “vignettes.” AR 005203. The vigtes are intended to preserexisting shade tree

and features of the historteckbo design and would include many of the existing eleméahts.

To best preserve existing elements, the streatduMmave “gentle curves,” rather than a straight

curb line. Id. One lane of vehicular traffic wouldm in each direction and would curve throug
the vignettes.ld. Outside the vignette areas, thedacape would include an eight-foot-wide
parallel parking lane and a petigan-only walking, seating, ve@gion, and public art area that
varies between fourteen- andtiefour-feet-wide on one side @oth sides of the streeld.
Within the vignettes, there would be no parking lane, and the existing landscape elements
be kept intact as much as possidie. A total of fifty-two new on-stet parking spaces would
introduced along the length of the Fulton Mahd an additional thirty new spaces along cros
streets.ld. Fourteen of the twenty existing sculpturesuld remain in their current location, af
the other six would be relocated to thgnettes or other sidewalk aredd. Sixteen of the
twenty fountains would be rebuilt to resemble dhiginals, and the totalumber of trees would
decrease from 154 to ninety-sevdd. As in Alternative 1, the two existing “tot lots” would be
relocated and combined into one larger “tot Idd’

Alternatives 3 and 4 woulestore and renovate the Mafeatures and artwork
without reopening the Mall teehicular traffic. ARD00095-99, 005404-05. They include the
option of adding an electricam system along the length of the Mall. AR 000095-99, 0054(
05. Alternatives 5 through 8 wodlleach restore portions of tMall and open up the rest to
vehicular traffic. AR000099-108, 00521 @Alternatives 9 and 10 wodilintroduce traffic on top
of the existing Mall pavement. AR 000108—-09, 005408Be No-Build Alterrative would not re-
open the Mall to vehicular traffic or makey improvements to the Mall. AR 000090, 005207
005407.

After applying five criteriaelating to financial feasibtly, the ability to meet the
purpose of the project, safety, and impactsistoric resources, the Draft EA identified

Alternatives 1 and 2 as those that shouttvenforward for further evaluation under NEPA.
14
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AR 000088-110. The Draft EA also carried forward an evaluation of the No-Build Alternat
because it is required under NEPA. AR 00090.

2. Selection of Preferred Alternative

On January 10, 2014, Caltrans made the [EAfavailable for public and affecte
agency comment. AR 005333, 005541. On February 25, 2014, a group of Diseia@utive
managers, including the District Director and the Environmentasion Chief, met to consider
impacts to historic properties, Section 4(8ast Overall Harm, purpose and need, and safety
construction and operations of the project. @0%214. The team alsoviewed and considered
public input received on the Drd#A and Section 4(f) Analysidd.; AR 005163-69. Based on
the available data, the group selected Aléue 1 as the prefeed alternative.

AR 005163, 005214. Alternative 1 was determinebast meet the Section 4(f) Least Harm
criteria, to best meet the profecpurpose and need, and tothe superior alternative from a
safety and operations standpoint. AR 00521%cHBipally, the team fond it significant that

Alternative 1, through its wide promenade, bepieserves the feel of an urban park than

Alternative 2; preserves more thie aggregate pavement witlaar rock ribbons than Alternative

2; creates 190 new parking spaces, in comparison to the eighty-two parking spaces create
Alternative 2; incorporates aratght curb line, which is $ar than the curving curb line

incorporated by Alternative 2; and allows forintaining 154 trees, in comparison to the ninet

ive

d

ed by

y_

seven trees allowed by Alternagi2. AR 005163. In addition, Alternative 1 was favored by the

public over Alternative 2 in commemntsceived on the Draft EA. AR 005218s the Section

4(f) process and Section 106 coltation were still ongoing, Caltrarcontinued to consider new

information relating to the vaous alternatives prior to congping the Final EA. AR 005214-15%.

Because Caltrans did not receive any new material information, it issued a Final EA identi

Alternative 1 as the prefeed alternative on May 14, 201&eeAR 005175-351.

" District 6 is one of Caltransivelve districts in CaliforniaSeeCal. Dep't of Transp.,
District 6 Profile http://dot.ca.gov/dist6/It includes Madera, Fresno, Tulare, Kings and Kern
counties, and is headquartered in Fresdee id. The court takes judicial notice of these facts
provided by Federal Rule of Evidence 201, beeahey “can be accurately and readily
determined from sources whose accuracy careastonably be questioned.” Fed. R. Evid.
201(b)(2).

15

ying

as




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

3. Finding of No Significant Impact (FONSI)

The Final EA determined an EIS was not required for the project, because
Alternative 1 would have no significant imgt on the human environment. AR 005179. The
Final EA found there were no adverse impaatgrowth, communitgharacter and cohesion,
relocations and real property acquisitionlitiés and emergency services, hydrology and
floodplain, water quality and storm water runofflgmatology, hazardous waste and materials
guality, noise, climate change and greenhouseaabiological environment. AR 005219-21.
The Final EA provided more detailed discussabithe impacts to land use, the community,
traffic and transportation, visual/aesthetics, enltural resources, as well as construction imp
and cumulative impacts, but ultimately concludeese impacts would not Bsignificant” within
the meaning of NEPA. AR 005222-328. The impaaisvant to this action are the project’s
community impacts and impacts to traffic, pollution, and infrastructure.

a) Community Impacts

All projects involving a federal acn—funding, permit issuance, or land
development—must comply with Execwi®rder 12898, Federal Actions to Address
Environmental Justice in Miny Populations and Low-Inconfopulations (Feb. 11, 1994),

which directs federal agenciesttke the appropriatend necessary steps to identify and addrg

disproportionately high and adversiects of federal projects on the health or environment of

minority and low-income populationsSeeAR 005243. Title VI of the Civil Rights Act of 1964
prohibits discrimination based oace, color, and national origin in programs and activities
receiving federal financial assistanceeeAR 005244.To assess the impacts to the local
economy and environmental justice, the Finalriéed on the 2011 Economic Impact Analysi
AR 014481-505, 2012 Fulton Mall Urbare€ay Study, AR 01450677, 2013 Technical
Analysis Memorandum, AR 003479-85, and 2018 @mnity Impact Assessment, AR 003994
4068. Caltrans found the project study area & state of urban decay due to economic
disinvestment, with high vacancy rates, low leades, low retail sales, high crime rates, and
deteriorating physical conditions. AR 005241. Caltrans concluded Alternatives 1 and 2 w

influence business growth through the reoccpadif existing vacant buildings as vehicle acc
16
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and parking become available, which could resudt substantial benetio the economy over ar
unspecified period of time. AR 005242-43. Al@ime 1 would potentlly increase average
retail sales from $92 per square foot to $184spewre foot, reduce grod-floor vacancies from
26% to 9%, and providgparoximately 2,100 new jobdd.

For its analysis of environmental justice impacts, Caltrans defined the projec
study area as three census blocks within Cehgd 1, encompassing Fan Mall, Kern Mall,
Mariposa Mall, and Merced Mall. AR 004011, 00524%e project study area was establishg

based on land uses within structures adjaizetite malls and existing circulation. AR 004011

—F

d

The original vision for the malls in the late 19%@ss the establishment of a core superblock that

encompassed twelve city blocks with a ring road adjacent to the superldockhe creation of
a car-free core superblock was not fully implemented because Tulare Street and Fresno S
continued to provide acss through the Mall aredd. The boundaries of the original superblo
form the boundaries of the project study arieh. This area contains primarily commercial
development, but also features three apartim@miplexes with about 4Gésidents. AR 005244
Most of the households in Tract 1 are sengérsons living below the poverty levédl. The
population as of 2010 in Tract 1 is 73.4% whittet population and ethnic ksus data were not
available at the census block level for 20BR 005245. Most ground-floaetail businesses of
the Mall are minority owned, and maretail businesses are oriented toward Hispanic custor
AR 005246. Day users of the Mall include a mioffice workers and shoppers, and foot traff
counts in 2010 found an average of 4,805 pepa$sing through the Madlaily from 10:00 a.m.
to 6:00 p.m. AR 005247. “Hispanic/Latino” idég was claimed by 62% of survey responde
passing daily through the Mall, and a snrallember of day users are homeless or
underemployedld. Based on a comparison of the census data for Tract 1 with the census
for the other tracts in the downtown area, téhnical analysis memandum concluded “the
construction and operation of the Fulton Mabjprct would not result in an inequitable
environmental burden borne by lameome or minority populations. AR 003482. The

Community Impact Assessment likewise codeld Alternatives 1 and 2 would not cause
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disproportionately high and adse effects on any minority or low-income populations. AR
004061.

Because the proposed project does nduae demolition or reconstruction to any
of the buildings on the MalCaltrans found the project wouhit physically displace any
residents or businesses in the study arda.005247-48. In addition, Caltrans found residents

near the construction activities would not sutiay substantial impacts to air quality, noise,

1%

traffic, or the local economy. AR 005248-49. Besmaaurrent traffic volumes would simply b

redistributed onto the new narrow roadways fithin existing neighboring roadways, long-tern

-

air emissions and noise levelg arot expected to substantialfcrease from current levels.
AR 005248. Caltrans identified geifitation as a potential caern, but identified steps that
would be taken to help avoid gentrification¢gbuas including affordable housing in future
development® AR 005247.Caltrans found all businesséscluding minority-owned
businesses, would benefit from the increamszkss and parking provided by the project.

AR 005248. With respect to day users, the prop@seject would reestabhsand repair feature)

[%2)

=

of the Mall that currently draw visitors, inclundy benches, fountainsnd artwork currently founc
along the Mall. AR 005249. Caltrans found the addiof twenty-foot sidewalks would provide
a park-like setting for those who wish to lingand additional parkg spots could encourage
more people to visit the aredd. For these reasons, Caltramsicluded the project would have
no significant community impacts.

b) Impacts to Traffic, Pollution, and Infrastructure

The Final EA relied on various studieelating to traffic, pollution, and

infrastructure. With respect to traffitie Final EA relied on the findings of the 2013

18 plaintiffs do not specifically challenge Calts’ consideration afentrification, and it
appears to have only been raissda potential concern in one of the comments to the Draft EA
and Section 4(f) AnalysiseeAR 005566 (“I hope best efforts are made to minimize
‘gentrification’ + displacement afurrent businesses + homeleswever, the current state of
the mall is not working . . . . A relatively small cfgge to one street in oaity will help to bolster
the well-being of every resident + will improtiee City’s brand + identity. Open the mall”).
Accordingly, the court’s analysis focusesmaintiffs’ argument that the project may
significantly impact low-income, minoritgay users’ enjoyment of an urban park.

18
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Transportation Impact Report, AR 003489—751. Tipeneanalyzed eighteen study intersectig
and sixteen roadway segments in the Mall a@eAR 005249-50. Future traffic conditions
were evaluated based on the assumption that langlass currently anticgted by the City, suc
as the FCSP, will be implemente8eeAR 005255. Because the Fulton Mall Reconstruction
Project does not propose any new buildings @r residential or commercial development,
Caltrans concluded the project is not expectedféxiatraffic volumes, buis instead expected t
accommodate and redistribute existing traffycproviding access to existing and anticipated
businesses along the Mall. AR 005258eAR 003521. In addition, Caltrans found the nomir
increase in average daily traffic with Altetiv&@ 1 would not significantly impact emissions.
AR 005255. Construction of the High-Speed R&ation and the Bus Ral Transit station,
anticipated in relatively nednture, would reduce the useaitomobiles in the project study
area, and development in urban centers has been shown to reduce the need for vehidté tr

Because the alternative®uld create narrow, two-way vehicular streets, Caltra
found these new roadways would primarily cdagal trips to access gatent businesses and
would not affect traffic volumes asitle the project area. AR 005255-56eAR 003521-22.
To evaluate the shift in traffic patterns, a lbcaalidated version othe 2010 Fresno Council of
Governments Travel Demand Forecasting (CIiF-) model was used to estimate the re-
distribution of traffic in tle study area. AR 005256. The GO DF model confirmed opening
Fulton Mall to vehicular traffic wuld not affect traffic volumesutside the study area, and wol
result in minor changes to lodahffic patterns. AR 003522, 005256.

With respect to air quality and greenhogss, the Final EA relied on the finding
of the 2013 Air Quality Analysis RepoAR 003835-996. Caltrans found the proposed proje
meets regional conformity, andetfEnvironmental Protection Agencgncurred that the project
not a Project of Air Qualitoncern on August 5, 2013. AR 005286¢ alscAR 005507
(“FHWA concurs that this is na project of air quality concern.”According to the Air Quality

Analysis Report, the project would not generagmigicant quantities of critéa air pollutants or

0zone precursors, contains no meaningful potefarahobile source air togs effects, and would

not generate localized CO impacts from project operation. AR 00385€ke®XR 005220. The
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Air Quality Analysis Report alsooncluded the proj¢evould not generate an increase in
operational emissions of greenhouse gases antbvnot conflict withany applicable plan,
policy or regulation of an agency adoptedthe purpose of reducing the emissions of
greenhouse gases. AR 003850-4£EAR 005221.

As to public infrastructure, Caltrangund the project would nalirectly affect

—

existing or planned land uses in the progtatly area. AR 005229. Caltrans found the proje¢
would result in an increase in the economic potigtity of the Mall, but this indirect growth
would result in a beneficial impact on the figland uses within the project study aréd; see
alsoAR 005242-43, 005248. As discussed above, the Elal analysis of the impacts to the
local economy provided: “Alterniaes 1 and 2 have the potehtiainfluence business growth
through the reoccupation of existing vacantdinis as vehicle access and parking become
available, which on a regional (gjtlevel could result in a sutastial benefit to the economy by
providing a catalyst for additiondevelopment in the downtownea.” AR 005242. In addition|,

Caltrans found the cumulative impacts from gitowere not substantial. AR 005327-28. Th¢

1”4

City separately approved profsco replace storm drains, tealines, and sewer facilities
concurrently with the Fulton Mall Renstruction Project. AR 005225, 005619.

C. Section 4(f) Evaluation

1. Impacts to Section 4(f) Properties

Caltrans published its Finak&tion 4(f) Evaluation toge#in with its Final EA in

May 2014. AR 005353-504. Caltrans determined there are fourteen Section 4(f) properti

D
(2]

within the architectural Area of Potential Effecthe Fulton Mall Historic Landscape, the Fulton
Street/Fulton Mall Historic Disict, and twelve historic bldings. AR 005368-75. The Fulton
Mall Historic Landscape was found eligible for lrggion the National Registef Historic Places
(“NRHP”) for its importance as an urban parind for its landscape architecture, with a periqd

of significance of 1964. AR 005296. The FultonlMd#storic District was identified as a

¥ The Final EA notes that despite this fingli the Mall “is not legity designated as a
park or intended by the City &Fesno for that use.” AR 005296.

20




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

commercial corridor along six blocks of thelten Mall. AR 005297. This District was found
eligible for listing for its association with dgto mid-20th century commercial development i
Downtown Fresno from 1914 to 197@. The twelve historic bidings were listed or found
eligible for listing for their architecturaéatures, with various peds of significance See

AR 005295-301. Caltrans did not separately evaltitee Mall as a public park under Section
4(f), because the Mall is not publicly owned, is mdénded by the City to function as a park, &
does not meet the Section 4(f) definition of a pa8BkeAR 005368:see alscAR 001988—89° cf.
AR 005239 (“No parks sit withithe project study area.”).

Caltrans considered the same ten Builge#atives and one No-Build Alternativ
for its Section 4(f) Evaluation as it consideredife NEPA EA. Caltrandetermined several of
the proposed project alternativesulebresult in the use divo of the Section 4(f) properties: th
Fulton Mall Historic Landscape and Fultorre®it/Fulton Mall Historic District.SeeAR 005368—
75, 005385. Caltrans determined none of the alteesatiould use the twelvadividual historic
buildings, because the alternaswould implement measures to avoid impacts to the buildir
during construction. AR 005385.

2. Avoidance Alternatives

Because several of the altatives require the use 8&ction 4(f) properties,
Caltrans considered whether any feasible and prudent avoidancataleerexist under 49

U.S.C. § 303(c)(1). Caltrans withdrew Alterwat 9 and 10 from consideration because they

not comply with City design standards, and ¢fere are not “feasible” as defined by 23 C.F.R.

8§ 774.17. AR 005408-08gpe23 C.F.R. § 774.17 (“(2) An alterma is not feasible if it cannot
be built as a matter of sound engineering judgijenCaltrans concluded Alternatives 3 and 4
and the No-Build Alternative auld avoid use of the Sectidif) historic sites but are

“imprudent” under criterion (i) of § 774.3%—*[the alternative] commmise[] the project to a

20 Certain documents in the administrative recappear to be assigned duplicate page
numbers. As cited throughout this order, BRL988-89 refers to the statement “The City Ha
Not Designated the Fulton Mall as a CiRgrk” in Volume 7 of the record.

2L The full text of § 774.17 is provideslipra in Section I11.B.
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degree that it is unreasonabletoceed with the projém light of its stated purpose and need
SeeAR 005403-10. Specifically, Caltrans found the#ternatives would not increase the

mobility and accessibility in the project study ameauld not increase the visibility of business
storefronts to drivers, would not reopen the dtmwn street grid in@ordination with proposed
local planning documents, and would not be eligible for TIGER grant funding or other currg
available funding sources. AR 005406—08. As alteSaltrans concluded there are no feasil
and prudent alternatives to using the Scd(f) properties under 49 U.S.C. 8§ 303(c)(1).

3. Least Overall Harm and Mitigation Measures

Caltrans next consideréle factors listed under 23 C.F.R. § 774.3(éf(and
determined Alternative 1 would cseithe least overall harmttoe Section 4(f) properties.

AR 005439. Although Caltrans found Alternativevéuld best minimize the impacts to the

ently

Section 4(f) properties, Caltrans rejected thigraative because it fails to meet the purpose and

need of the project, as described beldgk. Caltrans concluded Alternative 1 best meets the
purpose and need of the projentiaauses slightly less harm thalternative 2 atler mitigation.
Id.

a) Purpose and Need

Caltrans found Alternative 1 would provitlee best mobility and access in the

study area, because it would cresitmificantly more parking than any other alternative and I
straight curb line. AR 005431-33.Itérnative 1 would alsbest increase visibility to business
traffic circulation, and economic developme®R 005433-36. Improvements in these areas
would be limited under Alternatives 5 throughb8cause they retain pedestrian-only access f
portions of the Mall. AR 005436. For examptes estimated Alternative 5 would increase

gross sales revenues by only 21%, in comparistimetd 7% increase estimated under Alterna
1. Id. Caltrans found that this famtalone would compromise Alteatives 5 through 8 to a poi

where it would be unreasonable to expeet@ity to proceed with the projedd. Finally,

22 The full text of § 774.3()(1) also is providedupra in Section II1.B.
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Caltrans found Alternative 1 would be equivalenslightly superioto Alternative 2 and
superior to other alternatives in consmtg with local land use plans. AR 005437-38.

b) Harm to Section 4(f) Properties

Every alternative would resuh the destruction of thiglall as an historic propert
by the change in historic use from pedestiio mixed modes of transportation. AR 005424,
005427. Although Alternative 2 would retain a sllgigreater number of historic features in
their present locations, Alterna@i\i’s incorporation of the wide promenade and straight streg
would be more consistent with Eckbo’s origidalsign intent and tHdall’s historic function®
AR 005425, 005427-28. Alternative 1's promenade would allow for prominent display for
artwork and other charactdefining features of #ncurrent Mall, as well as a wide area with
benches and areas for groups to congregai®e005425-27. Alternative 150 retains a greater
percentage of the original stained concrete witlr rock aggregate and results in fifty-seven
more trees than Alternative 2. AR 005427.

For these reasons, Caltrans conclud#drAative 1 causes the least overall harj
under 23 C.F.R. 8 774.3(c)(2).

C) Mitigation Measures

To comply with 23 C.F.R. 8§ 774.3(c)(2), IEans developed a number of measl
for Alternative 1 to minimize harm to the Sect 4(f) properties. For example, Caltrans
determined it would be preferable to offset teater of the street and provide a wider promer
on one side of the street toegerve the greatest numbeioofjinal landscape features and
maintain the urban park atmosphere of thédl MAR 005411. In addition, through the Section
106 consultation process, Caltram®cuted a Memorandum of Agreemt with the State Histori

Preservation Officer and the Advisory Councillgistoric Preservatin in May 2014 regarding
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measures to mitigate harm to historic resour@=eAR 005412-16, 005521-33. Caltrans found

23 Specifically, the evaluation reasonedttilternative 2’s design would create a
somewhat disconnected pattern not consistentewther period of significance for the Historic
District, and that Alternative 2’s curvingad would make placement of vendor booths and
exhibits more difficult, thereby making it more ddtilt to continue the Ma8 historic function of
hosting special eventSeeAR 005425, 005427-28.
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the agreed upon mitigation measures would redblwanticipated adverse effects of the project
and would satisfy the requirement under 23 C.B.lR74.3(c)(2) that the alternative selected
include “all possible planningd minimize harm. AR 005412ge alsAR 005522.

In June 2014, after Caltrans completieed NEPA and Section 4(f) processes,
FHWA executed a contract committing itself to funding the proposed project. AR 000273+83.
V. LEGAL STANDARD

A. Summary Judgment Under the APA

A court must grant summary judgment ungelle 56(a) of the Federal Rules of

Civil Procedure when the movantastitled to judgment as a mattdrlaw. Fed. R. Civ. P. 56(a

N—r

After giving notice and a reasonable time tsp@nd, the court may also grant summary judgment
to a nonmoving party under Rule 5%lf). Fed. R. Civ. P. 56(f)(1E ool Fuel, Inc. v. Connett
685 F.2d 309, 311 (9th Cir. 1982).

A court considering a challenge toeagy action under the APA “sits as an
appellate tribunal,Am. Bioscience, Inc. v. Thomps@69 F.3d 1077, 1083 (D.C. Cir. 2001), and
the “complaint, properly read, actually presamidactual allegations, but rather only argumenits
about the legal conclusi[s] to be drawn about the agency actidvdrshall Cnty. Health Care
Auth. v. Shalala988 F.2d 1221, 1226 (D.C. Cir. 1993). Besmthe APA requires the court to
review the whole record or thoparts of it cited by a party, tle®urt does not determine whether
there are disputed issuematerial fact, as it would ia typical summary judgment proceeding.
Occidental Eng’g Co. v. Immiation & Naturalization Sery.753 F.2d 766, 769 (9th Cir. 1985);
see also S. YulRiver Citizens League v. Nat'| Marine Fisheries Ser23 F. Supp. 2d 1247,
1256 (E.D. Cal. 2010) (stating usual summary judgt standards do not apply). Rather, the
reviewing court’s function “is to determine whetloe not as a matter of law the evidence in the
administrative record permitted the agency to make the decision it@atidental Eng'g 753
F.2d at 769see also Karuk Tribe of California v. U.S. Forest Se881 F.3d 1006, 1017 (9th
Cir. 2012) (“Because this is a record reviewasave may direct that summary judgment be

granted to either party based upon owraw of the admirstrative record.”).
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B. Standard of Review

A reviewing court can only set aside @agency’s decision not to prepare an EIS
upon a showing that the decisionsvarbitrary, capricious, an alisf discretion, or otherwise
not in accordance with law.” 5 U.S.C. § 706(2)(Bgp’t of Transp. v. Pub. Citizeb41 U.S. at
763;Marsh v. Oregon Nat. Res. Couneib0 U.S. 360, 376—77 (198®teppe v. Sierra Club
427 U.S. 390, 412 (1976). Likewise, agencyactinder Section 4(f) is reviewed under the
arbitrary and capricious starrda 5 U.S.C. § 706(2)(A)itizens to Pres. Overton Park, Inc. v.
Volpe 401 U.S. 402, 414 (19719brogated on other grounds by Califano v. Sandés® U.S.
99, 105 (1977)Stop H-3 Ass’n v. DoJ&40 F.2d 1442, 1449 (9th Cir. 1984). To determine
whether agency action was arbitrary or capricibing court must consider whether the decisi
was based on a consideration of the relevanvifaend whether there has been a clear error
judgment.” Volpe 401 U.S. at 416ee also Westlands Water Digt U.S. Dep’t of Interiqr376
F.3d 853, 865 (9th Cir. 2004) (quotiMgarsh 490 U.S. at 378).

“Review under the arbitrary and capriciatandard is narrow, and we do not
substitute our judgment for that of the agenc@dscadia Wildlands v. Bureau of Indian Affair
801 F.3d 1105, 1110 (9th Cir. 2015) (quotkgplogy Ctr. v. Castaneda74 F.3d 652, 656 (9th
Cir. 2009));see also Kern Cnty. Farm Bureau v. Alldd0 F.3d 1072, 1076 (9th Cir. 2006)
(“The arbitrary and capricious standard is ‘higtigferential, presuming the agency action to |

valid . .. .”” (citation omitted)). Rathethe court will reverse a decision only if

the agency relied on factors Congresd not intend ito consider,
entirely failed to consider an important aspect of the problem, or
offered an explanation that runs counter to the evidence before the
agency or is so implausible th#t could not be ascribed to a
difference in view or the pduct of agency expertise.

Cascadia801 F.3d at 1110 (quotir@astaneda574 F.3d at 656%xee Motor Vehicle Mfrs. Ass’

of U.S. v. State Farm Mut. Auto. Ins. G463 U.S. 29, 43 (1983) (applying the standard to agency

rule making).

25

\"2J

e

-




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

VI. DISCUSSION

A. Environmental Impact Statement Under NEPA

As stated above, an agency must preer EIS if a project may significantly
affect the quality of the human enmnment. 42 U.S.C. § 4332(2)(Gge Babbift241 F.3d at

736. To determine whether the impacts of a psegd project will be “significant,” an agency

must evaluate the “context” and “intensity”tbe environmental effects. 40 C.F.R. § 1508.27).

Context relates to the gge of the agency’s action, includingetlocale and interests affected, 8
intensity relates to the severity of the impadct,; Babbitt 241 F.3d at 731In evaluating
intensity, an agency should considater alia, “[tlhe degree to which the effects on the qualit
of the human environment are likelylie highly controversial.” 40 C.F.B.1508.27(b)(4). The
effects of a project on the environment ao¢ “controversial” vithin the meaning of
§ 1508.27(b)(4) simply because opposition exists to the prdjectnd. for N. Am. Wild Sheep
U.S. Dep'’t of Agr.681 F.2d 1172, 1182 (9th Cir. 1982). Ratliee effects are “controversial”
when “substantial questions are raised asglether a project . . . may cause significant
degradation of some hum&nvironmental factor Babbitt 241 F.3d at 736, or when “a
substantial dispute exists tasthe size, nature, or effeat the major federal actionyild Sheep
681 F.2d at 1182 (citation omitted). For exampl&ierra Club v. U.S. Forest Servj@43 F.2d
1190 (9th Cir. 1988), the Forest Service awardedraktimber contracts #t contained groves (
giant sequoia redwoods withgateparing an EISId. at 1191-92. The plaintiffs produced
evidence from numerous expertbo were highly critical of th EAs and disputed the Forest
Service’s conclusion that there would be no $iggnt effects of loggig because the sequoias
could be protected and their regeneration enhanceat 1193-94.The court observed that
“[t]his is precisely the type dtontroversial’ action for whiclan EIS must be preparedld. at
1193.

In evaluating intensity, an agcy should also considett}tie degree to which the
possible effects on the human environmenthaghly uncertain ornvolve unique or unknown
risks.” 40 C.F.R. § 1508.27(b)(5). For exampleBabbitt,the National Park Service began

implementing a plan to increase the number ofsership visits to Glaer Bay National Park.
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241 F.3d at 725. The Park Service issued arfqndf no significant impaceven though the EA
concluded that the intensity or practicahsequences of the environmental effects was

“unknown.” Id. at 732-35. Although the EA proposed akp@search and monitoring program
to “understand the effects of vessel trafficair quality, marine mammals [and] bird&l” at 733
(alteration inBabbit), the court found “[t]hat is precisethe information and understanding that
is requiredbeforea decision that may have a significant adverse impact on the environment is

made, and precisely why an EIS must be prepared in this @hggfhphasis in original).

Similarly, in Anderson v. Evang871 F.3d 475 (9th Cir. 2002), the federal government approved a

guota for whale hunting by Makah Indian TribEhe Ninth Circuit found the uncertainty of the

effects required the preparation of an EIS, because “[n]o one, including the government’s fetaine

scientists, ha[d] a firm idea whitould] happen to the local whrepopulation if the Tribe [were|
allowed to hunt and kill whales pursuant te #ipproved quota and Makah Management Plan.”
Id. at 490. Specifically, it wasfficult to predict how the harvéag of resident whales could
affect the resident population, besauhe recruitment mechanismtbé resident whales was not
known and required further studid. at 490-91.

Plaintiffs contend Caltrangolated NEPA because igvironmental assessmen{
raised substantial questionstasvhether the project may hasignificant effects on low income,
minority communities, or on traffic, air qualitygreenhouse gas, and public infrastructure. PIS.’
Mot. Summ. J. at 5-10. The court addresses each argument in turn.

1. Community Impacts

Plaintiffs argue the EA’s analysis anctstudies on which it relies are defective
because they limit the project study area to thezesus blocks within Census Tract 1 and do not
adequately consider the impact on low-incomaority day users who enjoy the Mall as an
urban park. PIsReply at 5-6.

First, the court finds Caltrans’ defiran of the project study area was not
unreasonableThe Community Impact Assessment providegtional basis for its definition of
the project study area: the boundamese established based on “land uses within structures

adjacent to the malls” and existing circutetj and extend to the boundaries of the core
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superblock that was envisioned in the [B®&0s. AR 004011. Moreowet is a matter of
common sense that residents and businessbke immediate proje@rea would be most
impacted by the air quality, noise, traffic, reddion, and economic effects of a project to
reintroduce vehicular traffito particular streetsSeeAR 005247—-49. There is no evidence of
arbitrary line-drawing with tl goal of excluding an areaattwould have undermined the
analysis. Furthermore, although the definedgmiogtudy area only consists of three census
blocks, the Final EA considerd¢kde demographics of and iagts to day users of the Mall,
regardless of where they residgeeAR 005247 (demographics of day users), 005249 (impa
day users)¢f. AR 004059-61 (“Following is a discussiongaftential impacts to the residences
within the Project Study Area atide Mall ‘day’ users.”). The Ral EA considered all of the
affected interests—those of residents and lmssi@s in the projectusty area and day users—at
provided a thorough analysis of potential so@abnomic, and land use impacts on each grot

Second, the court finds Caltrans considered the relevant factors and articulal
rational basis for its conclusion that the pagjwould not significanylimpact day users.
Although the Final EA did not label the Mall arnrban park,” it considerethe potential impact
to day users’ enjoyment of tipark-like setting of the MallSeeAR 005249. The Final EA

concluded the impact would be minimal, becathgeproject includes measures to preserve the

park-like setting of the Malland the increased parking and asceould benefit day userSee
id.; cf. AR 005190 (finding that people tend to prefer to reach thstirdgions quickly to take

care of shopping or business needs, especidlieif have young childresr are elderly and/or

disabled). The court finds this conclusion reabtmgiven the evidence in the record. After the

project is completed, features of the Mall tbatrently draw visitorsvill be reestablished,

including access to benches, fountains, ahelaak currently found along the Mall. AR 005249.

All of the sculptures and benchand most of the fountains wile relocated, refurbished, and/q
restored, and Alternative lilwetain the total number of trees at approximately 1Sde
AR 005198. In addition, the twenty-eight-footd& promenade will provide a park-like setting

where pedestrians can walk, sit, and gatls=eAR 005249.
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In contrast t&Sierra Cluh 843 F.2d at 1192-93, plaintiffs have not produced
affidavits from experts identifying the EA’sadequacies or evidence casting doubt on the
reasonableness of Caltrans’ cosodun that the project would nogsiificantly impact day users.
Cf. Babbitf 241 F.3d at 736 (“A substantial dispute &xighen evidence, raised prior to the
preparation of an EIS or FONSI, casts sesidaubt upon the reasonableness of an agency’s
conclusions.” (internal citations omitted)). And unlikeBabbittor Anderson plaintiffs have not
shown that the effects of the project on ¢benmunity are highly uncein or involve unknown
risks requiring further studySee Babbitt241 F.3d at32—-35;Anderson371 F.3d at 490-91.
Plaintiffs’ mere characterization of the project'dsmolishing” an “urban park” does not suffic
to raise “serious questions” as to whether tluggaot may cause significant degradation of sonf
human environmental facto6ee Babbitt241 F.3d at 736. Because Caltrans considered the
relevant factors and did not ma&elear error of judgment in liglof the record before it, the
court finds Caltrans’ decision wast arbitrary or capriciousSee Volpe401 U.S. at 416.

2. Impacts to Traffic, Pollution, and Public Infrastructure

Plaintiffs argue there are substantial questions as to whether the project will
significantly impact traffic, air quality, gredouse gas effects, and public infrastructure,
“[alJssuming the Project is intended to maxamgrowth and development in the City’s urban

core.” PIs.” Mot. Summ. J. at 8ge alsd?Is.” Reply at 7. For purposes of environmental

assessment under NEPA, “effects” include both “diedfects” and “indirect effects.” 40 C.F.R.

§ 1508.8. “Indirect effects may include growtlducing effects and other effects related to
induced changes in the pattern of land use, ptipoldensity or growth ta, and related effects
on air and water and other natusgstems, including ecosystemdd. 8§ 1508.8(b). Defendants
respond that the purpose of the project istaomhaximize growth, @d that any “growth”
anticipated from the project is economic, not ptgis City’s Mot. Summ. J. at 13; Caltrans’
Mot. Summ. J. at 8. Moreover, defendasdatend Caltrans’ cohgsions are supported by
various studies prepared for the projeSee, e.q.City’'s Mot. Summ. J. at 13-14.

The court finds plaintiffs have not raissdbstantial questions as to whether the

growth resulting from the project will causignificant environmental impacts. The court
29
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recognizes the apparent tensiorCialtrans’ position tht the project wilkignificantly increase
retail sales and lead to theogpulation of vacant commercialeges, yet will not increase the
volume of traffic or otherwise lead to sifjnant growth-inducing environmental effectSee,
e.g, AR 005436 (Alternative 1 would increasengs sales revenues by $47 million (47%)).
However, because Caltrans considered the retdaators, noted that transit will serve the

redeveloped mall and offset vela traffic, and provided supgdor its finding of no significant

impact, the court finds plaintiffs have not metittburden of showing th&altrans’ actions were

arbitrary or capricious. The courbtes that the stated purpose of the project is to increase 3

and visibility in the area and to increase &nea’s consistency with proposed land use plans,

rather than to maximize gralwin the downtown areaSeeAR 005189-90. Moreover, Caltrans

articulated a rational explanation for its conclusitimat the project will not significantly increa
traffic volumes and will not affect traffic beyorige immediate area: the project does not proj
any traffic-generating land uses, such as new mgklor residential development, and will cre
narrow, two-way vehicular streets that primaagsry local trips to busesses adjacent to the
Mall. SeeAR 005255 (concluding the project would primhashift local traffic patterns from
existing streets to the reintroduaeddways adjacent to the Maldee alsAR 003521. Finally,
Caltrans supported its finding nb significant impact with evidee from various studies. For
example, the Transportation Impact Report upirch Caltrans relied utilized a COG TDF
model to confirm the project would not sigedintly affect traffic volumes, AR 005256, and
accounted for existing and futuend uses in its analysisee, e.g.AR 005255 (evaluating futur
traffic conditions based on thesumption that land use plans cuathg anticipated by the City,
such as the FCSP, will occurn light of the support in #hrecord, the court does not find
Caltrans’ conclusion unreasonable on its face.

In making this determination, the cobtes reviewed precedent for guidance.
While there is a dearth of cases directlglagous, one Ninth Circudecision the court has
considered iBarnes v. U.S. Department of Transportati6b5 F.3d 1124 (9th Cir. 2011).
While Barnesaddresses the particular circumstancegg@doy airport development projects, in

that case the Circuit held the EA failed to takéhard look” at whethes new runway would hay
30
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growth-inducing effectsn aviation activity.ld. at 1136-39. IBarnes the agencies did not
conduct a demand forecast based on three, ratetwo runways, and could not point to any
documents in the record thataally discussed the ipact of a third runay on aviation demand
Id. at 1136, 1138. In addition, the Federal Aviathministration had described a new runwa
as “the most effective capacignhancing feature anrbeld can provide,’and other courts had
noted the unique potential afnew runway to spur demanktl. at 1138. Here, in contrast, the
EA considered the potential traffgenerating effects of the peaj and accounted for expected
future land uses in its modeling. In additidmere is no evidence suggesting the addition of &
narrow two-lane street in the downtown aregehwould necessarily have the same kind of
growth-generating effects as, for example, thetexidof a runway at aairport that has only twe
runways.

With respect to air quality, the proposaaject meets regional conformity, and
the Environmental Protection Agency concurred thatproject is not a Project of Air Quality
Concern.SeeAR 005220. As to infrastructure, the Chtgs approved projects to replace storr
drains, water lines, and sewer facilitmmcurrently withthe project.SeeAR 005225, 005619.

Throughout the Final EA, Caltrapsoperly considered the relewaactors and the potential

y

O

impacts of indirect growth on the environmeAgain, plaintiffs have not identified any evidence

casting doubt on the reasonablemef Caltrans’ finding afio significant impact.

3. Conclusion

In making its finding of no significant inget, Caltrans considered the relevant
factors and articulated a rational basis, suppdsteevidence, for its conclusion. As stated
above, the Supreme Court has made clear tHaPAitself does not mandate particular result
but simply prescribes the necessary proceBabertson490 U.S. at 350. Because Caltrans t
a “hard look” at the potential environmental imgsaat the project and ha®t made a clear erro
of judgment, the court conclud€sltrans’ actions under NEPA waret arbitrary or capricious.

B. Section 4(f) Evaluation

Plaintiffs argue Caltrans viated Section 4(f) for three reasons: it did not analy

U7

Dok

Fulton Mall as a “public park”; iinreasonably rejectetlternatives 3 and 4 and a proposed alley
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alternative in its avoidancetainative analysis; and it unreasblyarejected Alternatives 5
through 8 in its least overall harm analysiss.M¥lot. Summ. J. at 10-18. The court addressg
each argument in turn.

1. Whether Fulton Mall is a “Public Park”

Section 4(f) only applies to the use of palparks, recreation areas, wildlife and
waterfowl refuges, and historsites. 49 U.S.C. § 303(a). Tparties agree that the Mall and
Fulton Mall Historic District are “historic sitesinder Section 4(f) but dispute whether Caltrar
was also required to analyzesthse of the Mall as“@ublic park.” The parties specifically
dispute whether the primary purpose of the Fultofi iddo provide an urban park setting or to
provide a pleasant retail environment toaatrshoppers travelingrough the Mall.Compare
City’s Mot. Summ. J. at 18-2Qith Pls.” Reply at 9. The partiessal dispute the significance o
the facts that the land making ugthall is owned in fee simplay the owners of the buildings
adjacent to the Mall, and that the City holdsyamkight-of-way easement across the length of
Mall. CompareCity’s Mot. Summ. J. at 1%yith PIs.” Reply at 12.

Although the statute does not provide ami@bn for “public parks,” the FHWA'’s
Section 4(f) Policy Paper provisi¢hat publicly owned land ispark “when the land has been
officially designated as such by a Federal, Stateaal agency, and the officials with jurisdictic
over the land determine that its primary purposesia park.” City’s Ex. A, at 23, ECF No.
40-22* “Primary purpose is related to a propertytanary function and how it is intended to b
managed. Incidental, secondary, occasional or disgeactivities similar to park . . . activities
not constitute a primary purpose wittihre context of Section 4(f).Id. An easement interest in

privately-owned land may be adequate for Sectibntd@pply, especially when the easement

24 plaintiffs and the City each request judiaiatice of excerpts dFHWA's Section 4(f)
Policy Paper at FHWA's website: www.emsmment.fhwa.dot.gov/4f/4fpolicy.asp#ppréee
ECF No. 36; ECF No. 40-2. A court may takdigial notice of governnrg agency records ang
reports. See Interstate Nat'| Gas Co. v. S. Cal. Gas €09 F.2d 380, 385 (9th Cir. 1953ge
also U.S. ex rel. Modglin v. DJO Global Ind8 F. Supp. 3d 1362, 1381 (C.D. Cal. 2014).
Because the existence of the PplPaper “can be accuedy and readily determined from sourg
whose accuracy cannot reasonably be questionezl¢aint takes judicial notice of the excerpt
provided under Federal Rule of Evidence 201(b)(2).
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a conservation or historic preservation easemsat idat 24. FHWA'’s Section 4(f) Policy
Paper directs courts to considlee views of the official(syith jurisdiction, purpose of the
easement, term of the easement, degree of patitess to the property, how the property is tg
managed and by whom, what parties obtainecettsement, termination clauses, and what
restrictions the easement places on the property owner’s use of the easemedt area.
Plaintiffs have not met their burden otaslishing that Caltras violated Section
4(f) by not analyzing the Mall as“public park.” First, plaintfs have not shown the primary
purpose of the land is as a park. The Cibugxil’s ordinance approng creation of the Fulton
Mall in 1964 referred tdt as a “pedestrian mall,” and eklished the Mall under the California
Pedestrian Mall Law of 1960, Cal. Sts. & High. Code 88 1HiG&g. AR 000344—-48. Section

11006 of the Pedestrian Mall Law defines “pedestmall” as “one or more ‘city streets,’ or

portions thereof, on which vehiculaatffic is or is to be restricteid whole or in part and which |s

or is to be used exclusively or primarily foedestrian travel.” QaSts. & High. Code § 11006
The historical context of the Mall sugges$spurpose was to “modernize” the downtown
shopping district and compete with the newly creat@urban malls, rathdran to create park
space. AR 001840, 001988-89, 004891.

Plaintiffs rely onStewart Park & Reserve Coalition, Inc. (SPARC) v. S|&8?
F.3d 545 (2d Cir. 2003), but the property at éssuthat case was “heavily used for hunting,
fishing, hiking, biking, birdwatcimg, horseback riding, and nuroes other outdoor pursuits” for
almost thirty years prior tthe proposed project to construct an interchammgmecting an
interstate highway to an airpord. at 550. In this case, the Mavas first established as a
pedestrian mall and has not been usedrfost of the activities at issue $tewart Park
Plaintiffs’ also rely orHonoluluTraffic.com v. Federal Transit Administratjdvio. 11-00307,
2012 WL 5386595 (D. Haw. Nov. 1, 2012jfd, 742 F.3d 1222 (9th Cir. 2014), in their reply

brief, but overstate the holding of that caSeePIs.” Reply at 10. ItdonoluluTraffic.comthe

be

district court evaluated an urban park that tpasnarily used by pedestrians walking through the

area” as both a public park and ashastoric site under Section 4(f)d. at *10. However, the

issue adjudicated in that case was whetieproposed fixed guideway transit project
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constructively “used” the parkithin the meaning of Section 4(father than whether the land

constituted a “public park.ld. It is not clear fronthe opinion whether the parties disputed thge

characterization of the land as a public parid the opinion does not provide many factual
details relating to its eligibility as a parkee id.Accordingly, it is difficult to determine exactly
why the urban park in that case was fouligilde as a public park under Section 4(f).

Second, the record does not contagopy of the easement or any evidence
showing the easement’s purpose was to allonotiiee land as a park. The limited evidence
available suggests the adjacent businesses that own the land in fee simple granted the Ci
of-way easement to allow travel across the labeeAR 005185, 013960.

Finally, plaintiffs have noprovided evidence that tl@&ty of Fresno designated
the Mall as a “park.” Neither the 2025 GenerarPhor the Central Area Community Plan refg

to the Mall as a “park,” and the Fresno MuniciBalde regulates the Malk a type of street,

rather than as a park. AR 001988. AlthoughGitg maintains the Mall landscape through the

Department of Parks, Publitilities, and Public WorksseeAR 005222, the management of th
department is not limited to parks, and other @apartments also help operate the Mall, suck
Community Sanitatioand Facilities.SeeAR 001988. Individuals seeking to conduct special
events on the Mall must obtain an encraaeht permit from the City’s Public Works
Department, not a Special Activity Permit issueddjpecial events conducted in city pariSee
id. Although plaintiffs note that the Keeper of the National Regstétistoric Places found the
Mall to be “an important urban park,” AR 01230, the Keeper’s determination is only lega
relevant as to whether the Mi an historic resourcasee23 C.F.R. 8 774.17 (defining “historig
site” as “includ[ing] anyprehistoric or historic district, sit®duilding, structure, or object include
in, or eligible for inclusionn, the National Register”).

Because plaintiffs have not establishesl @ity designated the land as a park, o
the primary purpose of the Mall is as a parkjiffs have not shown Caltrans’ decision was

arbitrary or capricious.

34

—

Ly a rig

174

at

as

y

d




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

2. Avoidance Alternatives

Plaintiffs argue that Caltrans’ rejectioh Alternatives 3 and 4 was unreasonabl
because these alternatives meet the projpatisose of increasing mobility, accessibility, and
visibility without using the Sectiod(f) historic sites. Specificgl] plaintiffs assert Alternatives
and 4 would increase mobility and accessibilityhe Mall by improvinghe condition of the
Mall and adding an electric tram, and would o visibility of the Mall through additional
lighting and signage. PIs.” Mot. Summ. J. at 14.

The court does not find Caltrans’ rejectminAlternatives 3 and 4 was arbitrary
capricious. The Ninth Circuit has held that f{ejnatives that do nottaomplish the purposes @
the project may properly brejected as imprudent.Ariz. Past & Future Found., Inc. v. Lewis
722 F.2d 1423, 1428 (9th Cir. 1983)aska Ctr. for Env’t v. Armbristed 31 F.3d 1285, 1288
(9th Cir. 1997). Here, the stated purposthefproposed project is to increase mobility and
access in the Fulton Mall study area by prawdmnore convenient multi-modal access options
the Mall and its cross streets; to improve visibility of businesses and other amenities by
improving traffic circulation, thereby encouragiadditional economic development in the are
and to increase the Fulton Mall study are@ssistency with the requirements and goals of
proposed land use plans. AR 005189-90, 0053®@. Section 4(f) Evaluation correctly
evaluated the alternatives undee criteria listed in 23 €.R. 8 774.17 and provided specific

reasons why Alternatives 3 and 4 would coompise the project to a degree making it

unreasonable to proceed with the projectghtliof its stated purpesand need. AR 005406-07,

see23 C.F.R. 8§ 774.17 (criterion (i)). Although onetloé reasons provided was that Alternati
3 and 4 would not be eligible for TIGERant funding, AR 005406-07, the evaluation provide
number of additional reasons why these alternatives are impruderftor example, because
these alternatives walihot reintroduce any wecular traffic to the Mall, the evaluation found
they would not increase the visibility of busssestorefronts to drivers, improve multi-modal
access to businesses, or add any on-street parBegAR 005405-06. In addition, the
evaluation found these options have st potential for reversing urban dec&ge id.

Whereas reconnection of the street grid, aslternatives 1 and 2, wodlimprove annual retail
35
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sales by $47 million, and reconnecting portions efdtieet grid, as in Alternatives 5 through §

would improve annual sales by $27 million, Alteimes 3 and 4 would only improve retail sales
by $6.1 million. AR 005406. Accordingly,ithcase is distinguishable fro@oalition for
Responsible Regional Development v. Bring§aB F.2d 522, 526 (4th Cir. 1975), in which the
Fourth Circuit held a project sitmuld not be rejected as avoaance alternative solely due to
the inability to use atain funding sources to finance the optidd. at 526;see also Defs. of
Wildlife v. N. Carolina Dep'’t of Transp762 F.3d 374, 400 (4th Cir. 2014) (“[A] state may no
use ‘self-imposed restrictions’ on financing mechanisms to renddteanagive imprudent.”
(quotingBrinegar, 518 F.2d at 526)). There is ample suppothe record for the conclusions
that Alternatives 3 and 4 would not accomiplibe stated purpose and need of the project,
independent of the availabiligf TIGER funds, and plaintiffs va not provided evidence that
this determination was laitrary or capricious.

Plaintiffs next contend th&tated purpose and need df froject is “unreasonably
narrow” and was inappropriately developed addpted from the TIGERBrant application in
order to foreclose consideratiohalternatives. PIs.” Mot. Summ. J. at 15-16; PIs.” Reply at 13—
14. Agencies enjoy “considerable discretiont&dine the purpose and need of a project.

Friends of Southeast’s Future v. Morrisdrb3 F.3d 1059, 1066 (9th Cir. 1998). However, “an

S~

agency cannot define its objectivasunreasonably narrow termsCity of Carmel-By—The—-Sex
v. U.S. Dep’'t of Transpl123 F.3d 1142, 1155 (9th Cir. 1997). “An agency may not define the
objectives of its action in terms so unreasonallyow that only one alternative from among the
environmentally benign ones in the agency’s poweunld accomplish the gtsof the agency’s
action, and the EIS would becomédoreordained formality.’'Friends 153 F.3d at 1066 (citation
omitted) (evaluating agency actiander NEPA). For example, Davis v. Mineta302 F.3d
1104 (10th Cir. 2002), the Tenth Circuit found twid be too narrow to express the purpose and
need of a project as providigriver crossing acroske Jordan River at the 11400 South corridor
in Utah, when the general overarching objectivéhefproject was to improve traffic flow in the
area.ld. at 1119. The court found alternativegodviding a river crasing at different

intersections would potentially accomplish thesrarching objective of the projedd.
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Here, the stated purpose and need wasim@asonably narrow or contrived to
avoid consideration of alternaéis under Section 4(f). The redgrovides support for Caltrans
identification of the need to improve access asibility in the Mall to reverse urban decay.
Moreover, the City and Caltrans consideredligubput in developing the alternativeSee
AR 005207. Contrary to plaifits’ contention, Caltrans did not draw on the terms of the TIG
grant to preordain the Ieetion of Alternative 1. Although eCity applied for the TIGER grant
in June 2013 and received it in August 20Q3ltrans continued to consider ten Build
Alternatives and one No-Build Alternative tlughout the NEPA and Section 4(f) processes,
which concluded in May 2014. The FHWA didt commit itself to funding the project until
June 2014, after the NEPA and Secudf) processes were completefleeAR 000273—-83. The
Section 4(f) Evaluation providezh especially rigorous compson of both Alternative 1 and

Alternative 2, signalling an openness to either.

Finally, plaintiffs argue thaCaltrans violated Sectionf}y failing to consider an

alternative that would convette alleys adjoininghe Mall into an Hernative route for

vehicular traffic, rather than reintrodag vehicular traffic to Fulton StreeGeePls.” Mot.

Summ. J. at 16—-17. The Ninth Circuit has held ttieg existence of an unexamined but viable

alternative to the adopted plan can . . . proaidasis for overturning” thdecision that a Sectio
4(f) property be used, if the alternative was “reasonalimal. for Canyon Pres. v. Bowei&32
F.2d 774, 784-85 (9th Cir. 1980) (concluding agestoyuld have consided alternative of
widening an existing two-lane road, becausesis a “reasonable and obus” alternative to
building a new four-lane road). Here, howeveajmiffs have not preséed evidence that the
alley alternative was a viable ‘Geasonable” alternative. Whé&+C members raised the idea
a Section 106 consultation meeting on April 2914, representatives tife City identified a
significant concern, that the buildings along thdiIM@uld need to beeconstructed to face the
alleys. SeeAR 003329. When a DFC membinquired about thdlay alternative at the
subsequent meeting on May 6, 2014, a represeat@sponded that the alternative was
considered but was not economically feasible. AR 003344. The record does not provide

detail or evidence that the idea was brought @ragThe court finds #t reference to this
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limited discussion of the alley alternative, absantlence of its viability, is not sufficient to
demonstrate the idea was a “reasonable” altem#tiat Caltrans was required to consider ung
Section 4(f). See Bower32 F.2d at 785.

For the foregoing reasons, plaintiffsvieanot shown Caltra rejection of
Alternatives 3 or 4 or the alley alteative was arbitrgror capricious.

3. Least Overall Harm and Mitigation Measures

Plaintiffs argue that even if there meno “feasible and prudent” avoidance
alternatives, Caltrans unressbly rejected Alternatives 5 thugh 8 in its least harm analysis.
Pls.” Mot. Summ. J. at 17-18. As with the avoidance alternatives anglgsigiffs argue the
stated purpose and need is overly narrow antitada’ decision was inappropriately influenceo
by the TIGER grant application. For the r@as discussed abovegthourt rejects these
arguments. Caltrans provided a detailedpreti explanation supportintg conclusion that
Alternative 1 best meets the pgof’s legitimate purpose and neeseeAR 005433-38.

Plaintiffs also argue in thereply brief that Caltrans’ fiding that the relative harn
for Alternative 1 is less than Alternative 8 and hetlve same as Alternge 7 is unreasonable.
SeePIs.’ Reply at 16. The court finds to the contrdhat Caltrans’ evaluation properly balanc
the factors listed under 23 C.F.R. 8 774.3(cXlpra and provided a detailed explanation of
why Alternative 1 causes thealst overall harm. Although Alteatives 7 and 8 would retain a
portion of the pedestrian mall, Caltrans fouhey would create a somewhat disconnected
pattern—a street with multiple dead endsrimtened with a pedestrian mall—that is not

consistent with the Fulton Mall Historic Disttis period of significance, which included a

downtown business district with local throughegt. AR 005426. Because the majority of the

District’s period of gynificance, 1914 through 197€2eAR 005297, predates the existence of

pedestrian mall, Caltrans found the transition ¢@tyastreet would morelosely resemble the

original District. AR 005426 Caltrans found Alternatives 1, 7, and 8 would each allow for the

continuation of special eventd. Caltrans found each of the ahatives would be equally
destructive to the Fulton Mall Historic Landscape¢ause they would each result in that

Landscape’s inability to be considered an histpraperty eligible for inclusion in the NRHP.
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AR 005425. Alternative 7 would cause less harmrtgected historic featas than Alternative §
because it would retain three of the six bloockthe Mall as pedestn-only, instead of two
blocks under Alternative 8, and wduletain five statues in thesxisting location, instead of thrg
statutes under Alternative &eeAR 005445. Caltrans found nonetbg alternatives would
negatively impact the twelve individual histohaildings. AR 005249. Based on this analysis
was not unreasonable for Caltranginal the relative harm to historic properties for Alternative
is less than Alternative 8 anéarly the same as Alternative 7.

For the foregoing reasons, plaintiffs hanet shown Caltrans’ conclusion that
Alternative 1 would cause the least oVenarm was arbitrary or capricious.

VII.  CONCLUSION

The court concludes Caltrans’ actions detkerminations with respect to NEPA
and Section 4(f) were not attary or capricious. Accordingly, the court makes the following
orders:

(2) The court DENIES plaintiffs’ mmn for summary judgment and GRANTS
defendants’ motions for summary judgmaes to the three APA claims.

(2) The court DENIES AS MOQOT plaintiffs’ motion for a preliminary injunction
pending the court’s ruling on the esemotions for summary judgment.

3) The parties are ordered to meet andeoaid file a joint statement no later tha

February 12, 2016 regarding how to proceed with the remaining claim under

California Government Code section 11135, for which the STAY currently in

effect is LIFTED.

IT IS SO ORDERED.

DATED: January 12, 2016.

UNIT TATES DISTRICT JUDGE
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