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ORAL ARGUMENT NOT YET SCHEDULED

No. 15-1363 and Consolidated Cases

(15-1364, 15-1365, 15-1366, 15-1367, 15-1368, 15-1370, 15-1371, 15-1372, 15-1373,

15-1374, 15-1375, 15-1376, 15-1377, 15-1378, 15-1379, 15-1380, 15-1382, 15-1383,

15-1386, 15-1393, 15-1398, 15-1409, 15-1410, 15-1413, 15-1418, 15-1422, 15-1432,
15-1442, 15-1451, 15-1459)

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

STATE OF WEST VIRGINIA, et al.,

Petitioners,

ENVIRONMENTAL PROTECTION AGENCY
AND REGINA A. MCCARTHY, ADMINISTRATOR,
Respondents.

RESPONSE OF POWER COMPANIES IN OPPOSITION TO
PETITIONERS’ JOINT MOTION TO ESTABLISH BRIEFING FORMAT
AND EXPEDITED BRIEFING SCHEDULE

Movant-Intervenors for Respondents Calpine Corporation, the City of Austin
d/b/a Austin Energy, the City of Los Angeles, by and through its Department of
Water and Power, the City of Seattle, by and through its City Light Department,
National Grid Generation, LLLC, New York Power Authority, NextEra Energy, Inc.,
Pacific Gas and Electric Company, Sacramento Municipal Utility District and

Southern California Edison Company (hereinafter, the ‘“Power Companies”)
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respectfully respond to Petitioners’ Joint Motion to Establish Briefing Format and
Expedited Briefing Schedule, Doc. No. 1587531 (hereinafter, “Joint Motion”).

The Power Companies agree with Respondents and other Movant-Intervenors
tor Respondents that this case should be briefed and argued expeditiously in one
round that addresses all issues regarding the Carbon Pollution Emission Guidelines
for Existing Stationary Sources: Electric Utility Generating Units (hereinafter, “Rule”
ot “Clean Power Plan”).! Bifurcated briefing would lengthen, not shorten, the
amount of time required to complete judicial review of the Clean Power Plan. The
Power Companies do not oppose Petitioners’ request for an expedited briefing
schedule; however, for the reasons articulated by Respondents® and other Movant-
Intervenors for Respondents’, the distinction Petitioners seek to draw between
“fundamental core” legal issues that would be briefed first, and “programmatic” issues
that would be briefed only if Petitioners lose in the first round, is artificial. The
Power Companies agree that setting a bifurcated briefing schedule would only
frustrate Petitioners’ ultimate interest in an expedited resolution of this case, an
interest that the Power Companies share. Accordingly, the Court should reject

Petitioners’ proposal for bifurcation of briefing in this case.

' See Respondents” Opposition to Petitioners’ Joint Motion to Establish Briefing
Format and Expedited Briefing Schedule (filed Dec. 21, 2015), Doc. #1589819
(hereinafter, “Respondents’ Response”), at 2; Joint Response of Respondent-
Intervenors to Petitioners’ Joint Motion to Establish Format and Expedited Briefing
Schedule (filed Dec. 21, 2015), Doc. #1589874 (hereinafter, “Joint Response”), at 6-7.
? See Respondents’ Resp. at 7-10.

> See Joint Resp. at 2-5.
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The Power Companies further agree with other Movant-Intervenors for
Respondents that Petitioners’ proposed word allocations would deprive Respondent-
Intervenors of a fair opportunity to present their perspective to the Court on the
Rule’s lawfulness.* The Power Companies will not burden the Court with duplicative
or unnecessary briefing and will coordinate with other Respondent-Intervenors to
avoid duplication. As a coalition of some of the largest electric utilities and owners of
generating units subject to the Clean Power Plan’s emission reduction obligations
(including four of the ten largest municipal utilities and the largest state power
organization in the United States), the Power Companies will bring an important
perspective to this litigation regarding the achievability and reasonableness of the
Clean Power Plan’s goals. Their perspective deserves to be heard. By proposing that
all Respondent-Intervenors share the same number of words that would be separately
afforded to Petitioner-Intervenors (8,750 words), Petitioners’ proposal would deprive
the Power Companies and other Movant-Intervenors of the opportunity to provide a
balanced perspective of the views of electric generators and utilities on the lawfulness,
flexibility and achievability of the Clean Power Plan. Accordingly, the Court should
reject Petitioners’ proposed word allocations.

Should the Court establish a briefing schedule at this time, the Power
Companies would request that the Court afford all Respondent-Intervenors no fewer
than the proportionate number of words that are provided by the rules, relative to the
number provided by the rules for Petitioners’ briefs, i.e., because D.C. Cir. Rule

32(e)(2)(B)(1) accords 8,750 words for an intervenor brief and Fed. R. App. P.

* See id. at 7-9.
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32(a)(7)(B)(1) provides 14,000 words for a principal brief, Respondent-Intervenors
should be afforded no fewer than 62.5 percent of the total number of words allocated
by the Court for all Petitioners.
Conclusion

The Court should deny Petitioners’ Joint Motion for bifurcated briefing and
direct the parties to confer with one another, including Movant-Intervenors, to reach
agreement on a proposed briefing schedule or to submit separate proposals for
briefing of the entire case. If the Court establishes a briefing schedule with word
allocations at this time, it should afford all Respondent-Intervenors no fewer than

02.5 percent of the total number of words allocated to all petitioners.
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Dated: December 21, 2015

/s/ Richard Ayres

Richard Ayres

Jessica Olson

John Bernetich

AYRES LAW GROUP LLP
1707 L Street, N.W., Suite 850
Washington, D.C. 20036

(202) 452-9200
ayresr(@ayreslawgroup.com
olsonj@ayreslawgroup.com
bernetichj@ayreslawgroup.com

Counsel for NextEra Energy, Inc.
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Respectfully submitted,

/s/ Kevin Poloncarz
Kevin Poloncarz

Counsel of Record
Donald L. Ristow
Paul Hastings LLP
55 2nd Street #2400
San Francisco, CA 94105
(415) 856-7000

kevinpoloncarz@paulhastings.com

Counsel for Calpine Corporation, the
City of Austin d/ b/ a Austin Energy,
the City of Los Angeles, by and throngh
its Department of Water and Power, the
City of Seattle, by and through its City
Light Department, National Grid
Generation, 1.1.C, New York Power
Authority, Pacific Gas and Electric
Company, Sacramento Municipal Utility
District and Southern California Edison
Company
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CERTIFICATE OF SERVICE

I hereby certify that on this 21st day of December, 2015, I electronically filed
the foregoing with the Cletk of the Court using the CM/ECF System, which will send
notice of such filing to all registered CM/ECF users. 1 also caused the foregoing to
be served via U.S. mail on counsel for the following parties at the following addresses:

Ms. Janice M. Alward

Arizona Corporation Commission

1200 West Washington

Phoenix, AZ 85007-2927

Counsel for Petitioner Arizona Corporation Commission

Kelvin Allen Brooks

Office of the Attorney General, State of New Hampshire
33 Capitol Street

Concord, NH 03301-6397

Counsel for Movant-Intervenor State of New Hampshire

Patrick Burchette

Holland & Knight LLP

800 17th Street, NW

Suite 1100

Washington, DC 20006-6801

Counsel for Petitioners East Texas Electric Cooperative, Inc.; Northeast Texas Electric
Cooperative, Inc.; Sam Rayburn G&T Electric Cooperative, Inc.; Tex-La Electric Cooperative of

Texas, Inc.

William F. Cooper

State of Hawaii Department of the Attorney General
425 Queen Street

Honolulu, HI 96813

Counsel for Movant-Intervenor State of Hawaii
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David Finley Crabtree

Vice President, General Counsel

10714 South Jordan Gateway

South Jordan, UT 84092

Counsel for Petitioner Deseret Generation & Transmission Co-operative

Tannis Fox

Office of the Attorney General

408 Galisteo Street

Villagra Building

Santa Fe, NM 87501

Counsel for Movant-Intervenor State of New Mexico

Ms. Karen R. Harned

National Federation of Independent Business

1201 F Street, NW

Suite 200

Washington, DC 20004

Counsel for Petitioner National Federation of Independent Business

Jacob Larson

Environmental Law Division

321 E. 13th Street, Room 18

Des Moines, IA 50319

Counsel for Movant-Intervenor State of lowa

Mzr. Karl Roy Moor

Southern Company Services, Inc.
600 18th Street, North 15N
Birmingham, AL 35203
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Counsel for Petitioner Alabama Power Company, Georgia Power Company, Gulf Power Company,

and Mississippi Power Company

Carrie Noteboom

New York City Law Department

100 Church Street

New York, NY 10007

Counsel for Movant-Intervenor City of New York
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Steven J. Oberg

Lynn, Jackson, Shultz & Lebrun, P.C.

PO Box 8250

Rapid City, SD 57709

Counsel for Petitioner Rushmore Electric Power Cooperative, Inc.

Mzr. Gary Vergil Perko

Hopping Green & Sams

119 South Monroe Street

Suite 300

Tallahassee, F1. 32301

Counsel for Petitioner Gulf Power Company

Bill Spears
Segrest & Segrest, P.C.
18015 West Highway 84

McGtregor, TX 76657
Counsel for Petitioner Brazos Electric Power Cooperative, Inc.

Mzt. Ben H. Stone

Balch & Bingham LLP

1310 Twenty Fifth Avenue

Gulfport, MS 39501-1931

Counsel for Petitioner Mississippi Power Congpany

Luther J. Strange, 111

Office of the Attorney General, State of Alabama
501 Washington Avenue

Montgomery, AL 36130

Counsel for Petitioner State of Alabama

Laurence H. Tribe

Harvard Law School

Griswold 307

1563 Massachusetts Avenue

Cambridge, MA 02138

Counsel for Movant-Intervenors Peabody Energy Corporation, Dixon Bros., Inc., Nelson Brothers,
Inc., Western Explosive Systems Company, Norfolk Southern Corporation, Joy Global Inc., and
Gulf Coast Lignite Coalition



USCA Case #15-1363 Document #1589896

Thiruvendran Vignarajah

Office of the Attorney General, State of Maryland
200 St. Paul Place

20th Floor

Baltimore, MD 21202-2021

Counsel for Movant-Intervenor State of Maryland

Ms. Janet F. Wagner

Arizona Corporation Commission
1200 West Washington

Phoenix, AZ 85007-2927

Counsel for Petitioner Arizona Corporation Commiission

Philip Zoebisch
28 W Madison Avenue
Collingswood, NJ 08108

Amicus Curiae

Filed: 12/21/2015

/s/ Kevin Poloncarz
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Kevin Poloncarz



