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IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

CHAMBER OF COMMERCE OF THE
UNITED STATES OF AMERICA;
NATIONAL ASSOCIATION OF
MANUFACTURERS; AMERICAN FUFEL &
PETROCHEMICAL MANUFACTURERS;
NATIONAL FEDERATION OF
INDEPENDENT BUSINESS; AMERICAN
CHEMISTRY COUNCIIT; AMERICAN COKFE
AND COAL CHEMICALS INSTITUTE;
AMERICAN FOUNDRY SOCIETY;
AMERICAN FOREST & PAPER
ASSOCIATION; AMERICAN TRON & STEEL
INSTITUTE; AMERICAN WOOD COUNCIL;
BRICK INDUSTRY ASSOCIATION;
ELECTRICITY CONSUMERS RESOURCE
COUNCIL; LIGNITE ENERGY COUNCIL;
NATIONAL LIME ASSOCIATION;
NATIONAL OILSEED PROCESSORS
ASSOCIATION; and PORTLAND CEMENT
ASSOCIATION,

No. 15-1382
Consolidated with Lead Case No. 15-1363

December 18, 2015

Petitioners,

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY; and GINA
MCCARTHY, ADMINISTRATOR, UNTTED
STATES ENVIRONMENTAL PROTECTION
AGENCY,
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Respondents.

NON-BINDING STATEMENT OF ISSUES

Petitioners Chamber of Commerce of the United States of America, National

Association of Manufacturers, American Fuel & Petrochemical Manufacturers,
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National Federation of Independent Business, American Chemistry Council,
American Coke and Coal Chemicals Institute, American Foundry Society, American
Forest & Paper Association, American Iron & Steel Institute, American wood
Council, Brick Industry Association, Electricity Consumers Resource Council, Lignite
Energy Council, National Lime Association, National Oilseed Processors Association,
and Portland Cement Association submit this non-binding Statement of Issues to be
raised:

1. Whether the United States Environmental Protection Agency’s Rule,
Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating
Rute, 80 Fed. Reg. 64662 (Oct. 23, 2015) (the “Rule”), is arbitrary and capricious, an
abuse of discretion, or otherwise not in accordance with the Clean Air Act (“CAA”),
the Administrative Procedure Act (“APA”), or other law.

2. Whether EPA’s Rule is unlawful and otherwise not in accordance with
the CAA because the Rule’s standards are premised on and attempt to regulate
activities beyond those taken at individual sources, contrary to the text, structure, and
history of the CAA.

3. Whether EPA’s Rule is unlawful because it attempts to establish
standards of “non-performance” by forcing sources to curtail operations or shutter
entirely, rather than the “standards of performance” required by Section 111(d) of the

CAA, 42 US.C. § 7411(d).



USCA Case #15-1363  Document #1589457 Filed: 12/18/2015 Page 3 0of 6

4. Whether EPA’s Rule is unlawful because it deprives States of their
statutory authority to consider the remaining useful life of existing sources to adjust
“standards of performance.”

5. Whether the Rule exercises authority to set standards of performance
Congress vested with the States in the first instance.

0. Whether EPA’s Rule violates the Constitution of the United States of

America, including the Tenth Amendment.
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Of Counsel:
Steven P. Lehotsky Of Counsel:
Sheldon B. Gilbert Linda E. Kelly
U.S. CHAMBER LiTIGATION ~ Quentin Riegel
CENTER MANUFACTURERS’ CENTER
1615 H St., NW FOR LEGAL ACTION
Washington, DC 20062 733 10th St., NW
202.463.5337 Suite 700

Counsel for Petitioner the
Chamber of Commerce of the
United States of America

Of Counsel:

Richard S. Moskowitz
AMERICAN FUEL &
PETROCHEMICAL
MANUFACTURERS

1667 K St., NW

Suite 700

Washington, DC 20006
202.457.0480

Counsel for Petitioner American
Fuel & Petrochemical

Manufacturers

Washington, DC 20001
202.637.3000

Counsel for Petitioner the
National Association of
Manufacturers
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Respectfully submitted,

/s/ Peter D. Keisler

Peter D. Keisler

Roger R. Martella

C. Frederick Beckner 111
Ryan C. Morris

Joel F. Visser

Paul J. Ray

SIDLEY AUSTIN, LLP
1501 K St.,, NW
Washington, DC 20005
202.736.8027

Counsel for Petitioners

Of Counsel:

Karen R. Harned
Executive Director
Elizabeth A. Gaudio
Senior Executive Counsel
NATIONAL FEDERATION
OF INDEPENDENT
BUSINESS

SMALL BUSINESS LEGAL
CENTER

1201 F St., NW

Suite 200

Washington, DC 20004
202.314.2061

Counsel for Petitioner National
Federation of Independent

Business



USCA Case #15-1363  Document #1589457 Filed: 12/18/2015 Page 5 of 6

CERTIFICATE OF SERVICE
Pursuant to Rule 25 of the Federal Rules of Appellate Procedure and Circuit
Rule 25, T hereby certify that on this 18th day of December, 2015, I caused the

toregoing documents to be electronically filed with the Clerk of the Court by using the

Court’s CM/ECF system. All registered CM/ECF users will be served by the Court’s

CM/ECEF system. The following counsel will be served by Federal Express:

Janice M. Alward

Arizona Corporation Commission
1200 West Washington

Phoenix, AZ 85007-2927

Patrick Burchette

Holland & Knight LLP

800 17th Street, N.W., Suite 1100
Washington, D.C. 20006-6801

David F. Crabtree

Deseret Power

10714 South Jordan Gateway
South Jordan, UT 84092

Karen R. Harned

National Federation of Independent
Business

1201 F Street, N.W., Suite 200

Washington, D.C. 20004

Karl R. Moor

Southern Company Services, Inc.

42 Inverness Center Parkway, Bin B231
Birmingham, ALl 35242

Kelvin Allen Brooks

Oftfice of the Attorney General
State of New Hampshire

33 Capitol Street

Concord, NH 03301-6397

William F. Cooper

State of Hawaii

Department of the Attorney General
425 Queen Street

Honolulu, HI 96813

Tannis Fox

Office of the Attorney General
408 Galisteo Street

Villagra Building

Santa Fe, NM 87501

Jacob Larson
Environmental Law Division
321 E. 13th Street, Room 18
Des Moines, IA 50319

Carrie Noteboom

New York City Law Department
100 Church Street

New York, NY 10007
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Steven J. Oberg
Lynn, Jackson, Shultz & Lebrun, P.C.
P.O. Box 8250

Gary V. Perko
Hopping Green & Sams
119 South Monroe Street, Suite 300

Rapid City, SC 57709

Lee P. Rudofsky

Office of the Attorney General
State of Arkansas

323 Center Street, Suite 200
Little Rock, AR 72201

Ben H. Stone

Balch & Bingham LLP
1310 Twenty Fifth Avenue
Gulfport, MS 39501-1931

Laurence H. Tribe

Harvard Law School

1563 Massachusetts Avenue
Cambridge, MA 02138

Janet F. Wagner

Arizona Corporation Commission
1200 West Washington

Phoenix, AZ 85007-2927

Tallahasee, F1. 32301

Bill Spears

Segrest & Segrest, P.C.
18015 West Highway 84
McGregor, TX 76657

Luther J. Strange III

Office of the Attorney General
State of Alabama

501 Washington Avenue
Montgomery, AL 36130

Thiruvendran Vignarajah
Oftfice of the Attorney General
State of Maryland

200 St. Paul Place, 20th Floor
Baltimore, MD 21202-2021

Philip Zoebisch

18 W. Madison Avenue
Collingswood, NJ 08108

/s/ Peter D. Keisler

Peter D. Keisler
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