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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge John L. Kane

Civil Action No. 12-cv-01275-JLK

DINE CITIZENS AGAINST RUNING OUR ENVIRONMENT,
SAN JUAN CITIZENS ALLIANCE,

SIERRA CLUB,

CENTER FOR BIOLOGICAL DIVERSITY, and

AMIGOS BRAVOS,

Petitioners,
V.

UNITED STATES OFFICE OF SRFACE MINING RECLAMATION AND
ENFORCEMENT, an agency within the U.S. Department of the Interior;

SALLY JEWELL, in her official capaty as Secretargf the Interior;

AL KLEIN, in his official capacity as Regiondlirector of the U.S. Offices of Surface Mining
Reclamation and Enforcement, Western Region;

BOB POSTLE, in his official capacity as Mager of the Program Support Division for the
Western Region of the Office of Surfagkning Reclamation and Enforcement;

RICK WILLIAMSON, in his official capacity aslanager of the Indian Programs Branch of the
Western Region of the Office of Surfaceriiig Reclamation and Enforcement; and
MYCHAL YELLOWMAN, in his offi cial capacity as Navajo Mineeam Leader in the Office
of Surface Mining Reclamation and Enforcement;

Respondents, and
THE NAVAJO TRANSITIONAL ENERGY COMPANY, LLC

Intervenor-Respondent

MEMORANDUM OPINION AND ORDER

Kane, J.
Despite hundreds of pages of briefing anebluminous administraté/record, this case
presents a relatively straightforward question: must the Office of Surface Mining Reclamation

and Enforcement (“OSM”) consider the environtaimpacts related tthe combustion, at the
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Four Corners Power Plant, of coal that w#i mined as a result of OSM’s approval of the
Navajo Transitional Energy Company’s (“NTEC”) Permit Revision Application? Because |
answer this question in the affirmative, dretause | find that OSM failed to adequately
consider those same impacts in its Eowmental Assessment (“EA”) for NTEC’s Permit
Revision Application, the Petitidior Review of Agency Action (Doc. 1) is GRANTED. The
balance of this opinion discusses thedattnd legal basis for this conclusion.
BACKGROUND

The Navajo Mine, which extract®al from the Fruitland Formation, exists for the sole
purpose of supplying coal to thearby Four Corners Power PlaneeAR 1-2-11-19; 1-2-11-
20. In 1960, the original operator of théne, BHP Navajo Coal Company (“BHP®),
negotiated a contract with Arizona Public Seevie provide coal to the Four Corners Power
Plant, which is located adjacent to the northern end of the mine. AR 8-1-1-2264. Coal has been
produced from the Navajo Mine since 1963, soletyufge at the Four Corners Power Plant. AR
8-1-1-2264; AR 2-1-1-2542.

Operations at the mine are governed byeadifmine permit issued by OSM. AR 2-1-1-
922. Although the initial permit wdsnited to a term of five years, 30 U.S.C. § 1256(b), NTEC

can apply for successive five-year renewals, wepect to areas within the boundaries of its

! For a more extensive discussion of the development and permitting history of the Navajo
Mine, seeDiné Citizens Against Ruimg Our Environment v. Klejrv47 F. Supp. 2d 1234, 1239-
1242 (D. Colo. 2010).
> From the mine’s inception in 1957 until 2013, the mine was leased from the Navajo Nation by
a series of private, non-tribal entities. At thee of the challenged Reit Revision Application,
the mine was leased by BHP Navajo C8ampany (“BHP”). On December 30, 2013, BHP
changed its name to Navajo Mine Coal Comp@&NMCC”), and BHP sold 100% of its interests
in NMCC to the Navajo Transitional Ener@pompany (“NTEC”). On January 6, 2014, NMCC
was merged into NTEC. Because NTEC hasrasslBHP'’s interest in the mine, | refer to
NTEC when discussing the current rights and aliamns relating to thilavajo Mine. Where
necessary for the sake of historieaturacy, however, | refer to BHP.
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existing permit, as a matter of righd. 8 1256(d)(1). Such “mattef right” renewals are not,
however, allowed when NTEC seeks to ext&s mining operations “beyond the boundaries
authorized in the existing permitld. § 1256(d)(2). When NTEC seeks to expand its mining
operations, it must submit a permit revision aggdion, which is “subject to the full standards
applicable to new applications under [Barface Mining Control and Reclamation Act]d.;
see alsAR 1-2-11-22. OSM’s compliance, vel non, wEPA in regard to its approval of
NTEC's recent Permit Revision Application, which presents the latest chapter in the ongoing
attempt to expand operations at the Navajo Mioens the basis of the instant controversy.
PROCEDURAL HISTORY

BHP first sought to expand mining operation®ia 3,800 acre area of the Navajo Mine
known as “Area IV North” in 2005. OSM compldtan EA for the PermRevision Application,
determined that the expansion of operations @segd therein would have no significant impact
on the quality of the human environmemgdapproved the Permit Revision Application on
October 7, 2005.

Soon after, two of the Petitioners in thetant action, Diné Citizens Against Ruining our
Environment (“DCARE”) and San Juan Citizenlligce, filed suit challenging OSM'’s approval
of BHP’s proposed expansion of operations istea IV North. In October 2010, | reviewed
and rejected OSM'’s approval of the Permit Ren Application, remanding the application to
OSM for further proceedingsSee Diné Citizens Against Ruining Our Environment v. Kreii
F. Supp. 2d 1234 (D. Colo. 2010).

Following my 2010 remand, BHP submitted @ised Permit Revision Application to
OSM, seeking permission for a more modest expans its operations into Area IV North. AR

1-01-01-01. OSM developed a dr&fA reviewing thepotential environmeal impacts of the
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expansion of operations proposed in the PeRaitision Applicationit solicited extensive
public input on that draft EA; and it issued adli EA determining that the revised proposed
expansion would have no significant impacttib@ human environment. AR 1-02-10-01 to 06.
Based in part on that determination, OSM appd the 2011 Permit Revision Application with
conditions. AR 1-02-10-01.

Shortly thereafter, DCARE, San Juatizens Alliance, Sierra Club, Center for
Biological Diversity, and Amigo8ravos (collectively “Petitners”) filed the instant suit
alleging that OSM'’s EA failed to comply withe National Environmental Policy Act (“NEPA”)
and its implementing regulations. SpecifigaPetitioners argue that OSM should have
considered the environmental impacts relatedeatmbustion of coal that will be mined as a
result of OSM'’s approval of NTEC’s PeitrRevision Application and the environmental
impacts of the disposal of the resultant cahbustion waste (collégely “combustion-related
impacts”).

On January 10, 2014, the parties completed their briefing on Petitioners’ claims, and on
February 18, 2015, they presented oral arguméirtis matter is now ready for disposition.

JURISDICTION AND VENUE

Because Petitioners’ claims are based on NEPA, | have jurisdiction pursuant to 28 U.S.C.
§ 1331. Venue in this court is proper, becausebstantial part of the events giving rise to
Petitioners’ claims occurred in OSM’s West&egion offices located in Denver, Colorado. 28

U.S.C. § 1391(e).



JUSTICIABILITY
Standing

Respondents do not contest Petigrs’ standing to challendfeeir approval of NTEC’s
Permit Revision Applicatiofnonetheless, | must stilbosider the issue of standiega sponte
to ensure that | have subject-matter jurisdicti®ee S. Utah Wilderness All.Office of Surface
Mining Reclamation and Enforcemeff0 F.3d 1227, 1233 (‘T(Cir. 2010). To establish that
they have standing to challenge OSM'’s appit of NTEC’s Permit Revision Application,
Petitioners must show that: (1) they sufferedraninently will suffer annjury; (2) that injury
is fairly traceable to the allenged conduct of Respondentsgd43) a favorable federal court
decision is likely to redress the injutySee, e.gBennett v. Speab20 U.S. 154, 167 (1997).
Furthermore, because Petitioners are organizgtibey must demonstrate that “(a) [their]
members would otherwise have standing to suleam own right; (b) theénterests [they] seekK]]
to protect are germane to [their organizationatppse; and (c) neither the claim asserted nor the
relief requested requires the participatof individual members in the lawsuitComm. to Save
the Rio Hondo v. Lucerd 02 F.3d 445, 447 n.3 (10th Cir. 1996). Because the second and third

prongs of the organizational standing ingjuare readily estdished in this casé the balance of

% Intervenor-Respondent BHP, NTEC's predecessunterest, cursorilghallenges Petitioners’
standing, arguing in a footnote tiRetitioners’ complained-of injurg neither “fairly traceable”
to OSM’s approval of the proposed expansionredressable by a decision of this Court. |
address these argumeitfa.
* The Supreme Court has also imposed a weoieprudential standing requirements, none of
which is implicated here.
® DCARE, San Juan Citizens Alliance, Sierral€ICenter for BiologidaDiversity, and Amigos
Bravos are non-profit, member-based groupsadddd to the protecticand preservation of the
environment. The interest implicated imstbontroversy, ensuring OSM’s compliance with
NEPA, is germane to their organizational purpdsetthermore, neither the claim they assert
nor the relief they seek requires thetjggation of their individual members.
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my standing inquiry focuses on whether Petitrshmmembers would have standing to challenge

OSM'’s approval of NTEC’s Permit Revisi Application in their own right.

1. Injury in Fact

Petitioners assert that OSM has failed to comply with its obligation to fully consider the
potential environmental impacts that woutsult from OSM’s approval of NTEC’s Permit
Revision Application. A violation of NEPA’srocedural requirements constitutes harm for
purposes of Article Il standingSee, e.gDavis v. Mineta302 F.3d 1104, 1115 (1ir.

2002). Furthermore, DCARE, San Juan Citiz&hisince, Sierra Club, Center for Biological
Diversity, and Amigos Bravos assert that their members live, work, raise families, recreate,
conduct scientific research, and follow thegligious faith in the area impacted by the
challenged action, and they “will continue tostoin the future and on an ongoing basis.”
Petition for Review (IBc. 1) at 1 25.See als®eclaration of Dailan Jake Long (Doc. 48-1);
Declaration of Lucy A. Willig(Doc. 48-2); Declaration of Taylor McKinnon (Doc. 48-3);
Declaration of Mike Eisenfel(Doc. 48-4); Declaration of Sdralane White (Doc. 48-5); and
Declaration of Shirley McNallDoc. 48-6). These allegatioasd supporting declarations
sufficiently demonstrate the concrete harmsealito Petitioners’ members by OSM’s alleged
violations of NEPA, as well as the likelihoodfature injury to Petibners’ members resulting

from those alleged violatiorisSee Summers v. Earth Island InS88 U.S. 488, 498 (2009) (an

® Although Petitioner Amigos Bravos failed to stibendeclaration specifically alleging facts in
support of its standing to bring the instant clainat failure is of no consequence. Because |
have determined that DCARE, San Judtizéns Alliance, Sierr&lub, and Center for
Biological Diversity have sinding to challenge OSM’s approval of NTEC’s proposed
expansion, | need not determine wietAmigos Bravos has standin§ee Utah v. Babbjti37
F.3d 1193, 1215 n.36 (LaCir. 1998) (noting thait is unnecessary to consider standing of other
plaintiffs when one plaintiff hagdequately established standing).
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organization must “make specific allegations lelssaing that at least one identified member
ha[s] suffered or w[ill] suffer harm”\Vilderness Soc'y v. Kane Cnt$81 F.3d 1198, 1211 (10

Cir. 2008) (finding similar declarationsffiaient to establishnjury-in-fact).

2. Causation

Petitioners must also “show [their] injuriage fairly traceable tthe conduct complained
of.” Comm. to Save the Rio Hond®2 F.3d at 451. Where a party asserts a NEPA claim, “the
injury is the increased risk of environmdritarm to concrete terests, and the conduct
complained of is the agency’s failure to follow the National Environmental Policy Act’s
procedures.”ld. Therefore, in order to establishusation, “a [party] need only show its
increased risk is fairly traceable to the agency’s failure to comply with the National
Environmental Policy Act.”ld.

The harm forming the basis of Petitionersijtiry” for purposes of the standing analysis
is the inadequate foresight and deliberationii@ehein OSM'’s alleged NEPA violations. It
follows that this injury was directly causbg OSM'’s alleged failure to comply with NEPA'’s
procedural requiremenfsBecause they have adequately pled the causal connection between
OSM'’s complained of conduct and their allegedmpjiPetitioners have established causation for

purposes of Article Il standing.

” Intervenor-Respondent BHP, NTEC's predsoesn interest, suggesthat the combustion-
related impacts themselves, and not OSM’s failure to consider the combustion-related impacts,
are the injury upon which Petitioners’ standin@pased. This argument misapprehends the
nature of Petitioners’ harm, which is predicatedthe procedural harm inherent in a NEPA
violation. Accordingly, Intervenor-Respondent’sated arguments that ft@ners have failed
to demonstrate causation and esgability are without merit.
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3. Redressability

An injury is redressable when “it is likelgs opposed to merely speculative, that the
injury will be redressetly a favorable decision.Friends of the Earth v. Laidlaw Envtl. Servs.
528 U.S. 167, 181 (2000). Petitioners must destrate a substantial likelihood that OSM’s
compliance with NEPA will redsrss their alleged injurySee Catron Cnty. Bd. of Comm'i&b
F.3d at 1433S. Utah Wilderness Allianc€20 F.3d at 1235 (finding a procedural injury would
be redressed by forcing agency to follow proper procedures).

Petitioners’ complained-of injury is directiglated to OSM’s alleged failure to comply
with NEPA'’s procedural requirements. Thewlseleclaratory judgment that OSM has violated
NEPA and the APA, an injunction settingide OSM’s approval dhe Permit Revision
Application and remanding the matter to OSM wiitktructions to prepare an Environmental
Impact Statement, and a mandatory permanent injunction prohibiting OSM from permitting any
ground-disturbing activity in Area IV North ¢iie Navajo Mine until OSM remedies the
complained-of NEPA violations. If | were grant the requested relief, the alleged NEPA
violations would be corrected andtiieners’ harms would be redressediccordingly, | find
that Petitioners have sufficiently demonstrated “redressability” for purposes of Article 1l
standing, and that they havetiéte 11l standing to challeng@SM'’s approval of NTEC’s Permit

Revision Application.
Prudential Mootness

Although Petitioners have established tlstanding to bring these claims, | may not

address these issues if this case is constititypor prudentially moot. Neither Respondents

8 Seesupranote 7.



nor Intervenor-Respondent suggestttihis case is constitutionallgoot; instead, they urge me
to exercise my discretion to find Petitioners’ challenge prudentially moot. They argue that
because a pending EIS analyzes the combustlatedeeffects Petitioners claim OSM failed to
analyze in the 2012 EA, Petitioners challeng the 2012 EA is prudentially moot.
Supplemental Brief of the Navajo Transitional Energy (Ooc. 76) at 8.

“In deciding whether a case is moot, theatal question is whier granting a present
determination of the issues offered will have some effect in the real wastiitulhaseeb v.
Calbone 600 F.3d 1301, 1311 (10th Cir. 2010) (quotian. Judicial Review v. Stqui62 F.3d
1240, 1246 (10th Cir. 2009)). In other words, “®Wht becomes impossible for a court to grant
effective relief, a live controversy ceasesxist, and the s@ becomes moot.ld. Respondent
and Intervenor-Respondent urdpat, given the imminent cortgtion of the pending EIS, |
cannot grant Petitioners meaningful reliéfiind this contention meritless.

Even if, as Respondents and Intervenesfpbondent argue, a remand to OSM with
instructions to prepare an&ivould not afford Petitioneemny meaningful relief at this
juncture® Petitioners also seek an injunction prohibiting OSM from permitting any ground-
disturbing activity in Area IV North until OSM meedies its NEPA violations. Complaint for
Declaratory and Injunction Reliahd Petition for Review of Agncy Action (Doc. 1) at 22.
Should I rule in Petitioners’ favor, mining acties in Area IV North could be ceased until OSM
demonstrates that it has complied with its NEPAgaltions. This reliefeven if temporary, is
meaningful. Accordingly, | decline the invitatibm exercise my discretion to find Petitioners’

challenge prudentially moot.

® This contention is, at best, arguable. Eifehe pending EIS addresses many of the alleged

shortcomings in the 2012 EA, it would not aclyalure OSM'’s failure to fully consider the

environmental impacts of NTEC’s proposed exgpan before OSM approved the expansion.
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STANDARD OF REVIEW

NEPA does not define or specify the standarceview to be used in examining OSM’s
actions. Accordingly, the Administrative Procedure Act, 5 U.S.C. 8&({&q,. provides the
framework for this appeal, and | must apply stendards articulated in the APA in considering
the merits of Petitioners’ arguments.

Under the APA, | review OSM'’s actions totdemine if they are “arbitrary, capricious,
an abuse of discretion, or otherwise not in agance with law.” 5 U.S.C. § 706(2)(A). An
agency'’s action is “arbitrary, capricious, an abatdiscretion, or othevise not in accordance
with law” if “the agency entirely failed to comter an important aspect of the problem, offered
an explanation for its decisionahruns counter to the evidenoefore the agency, or is so
implausible that it could not kescribed to a difference inew or the product of agency
expertise.”Motor Vehicles Mfrs. Ass’n v. State Farm Mut. Auto. Cs., 463 U.S. 29, 41
(1983);see also Morriy. U.S. Nuclear Reg. Comm™98 F.3d 677, 690-91 (10th Cir. 2010). In
the context of Petitioners’ NEPA claim, | revig¢iae administrative record to “ensure that the
agency has adequately considered and disclosed the environmental impact of its actions and that
its decision is not arbiary and capricious.’Krueger, 513 F.3d at 1178 (citingtah Shared
Access Alliance v. U.S. Forest SeR88 F.3d 1205, 1208 (10th Cir. 2002)).

Although my review of OSM'’s approval &fTEC’s Permit Revision Application is
“highly deferential,” my “inquiry must be “searching and careflE€ology Center, Inc. v. U.S.
Forest Sery.451 F.3d 1183, 1188 (£@ir. 2006). | will uphold OSM'’s approval “if at all, on
the basis articulated by the agency itsaigdiversity Conserv. All. v. Jirgr762 F.3d 1036,

1060 (14" Cir. 2014); counsel’s post-hoc rationativas cannot substitute for the “fair and
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considered judgment of the agency’sas forth in the administrative recor8. Utah Wilderness
All., 620 F.3d at 1236.

Having resolved these preliminary matters, | riam to a substaive discussion of the
basis for my decision.

DISCUSSION

As a major federal actiof},OSM’s approval of NTEC's Pmit Revision Application is
subject to NEPA'’s procedural requirements.cérclingly, OSM was required to consider, and to
inform the public that it had considered, #revironmentally significant aspects of NTEC'’s
Permit Revision ApplicationCitizens’ Comm. to Save Our Canyons v. Krug§8 F.3d 1169,
1177-78 (18 Cir. 2008). OSM was not required t@oh any specific substantive result, but it
was required to prepare an Environmentgbdet Statement (“EIS; an Environmental
Assessment (“EA”), or a Categorical Exatus explaining the pential impact on the
environment, or lack thereof, BfITEC’s proposed mine expansiofee, e.gRobertson v.
Methow Valley Citizens Counc#90 U.S. 332, 350 (1989)tah Envtl. Cong. v. Boswortd43
F.3d 732, 736 (IDCir. 2006).

In an effort to fulfill this obligation, OSM pared an EA containing information relating
to the need for the proposed expansion, otherradtives, the environemtal impact of the
proposed expansion and its al&imes, and a listing of ageies and persons consultegee 40
C.F.R. 8 1508.9(b). Petitioners challengedbepe of that EA, and they challenge OSM’s
conclusion that its approval of NTEC’s PeriRivision Application willnot have a significant

impact on the environment. | address each argusegiatim

19 Neither party contests that OSM'’s approval of the Permit Revision Application constitutes
“major Federal action.” Fa definition of this termsee40 C.F.R. § 1508.18.
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The Scope of OSM’s EA for NTEC’s Proposed Mine Expansion

To determine the proper scope of its EANTEC’s proposed mine expansion, OSM
was required to consider “3 types of actions,&#y/of alternatives, and 3 types of impacts.” 40
C.F.R. 8 1508.25. Most relevant to the instarallenge, OSM was required to consider
“connected actions” and “indirect effects’of the expansion of opeians proposed in NTEC's
Permit Revision Applicatiof? Id.

Petitioners argue that OSM improperly limitin@ scope of its EA by failing to consider
the combustion-related impacts of the proposgxhesion of operations. Specifically, they
argue that the combustion-relaietpacts of the proposed expamsirequire analysis as either
“connected actions” or “indirect effects” of theoposed expansion. Because | conclude that the
combustion-related impacts aradirect effects of the proposeadtion,” | find it unnecessary to
reach the parties’ argumentsateng to whether or not the obnued operation of the Four
Corners Power Plant is a “connected actioBee Valley Forge Ins. Co. Health Care Mgmt.
Partners, Ltd, 616 F.3d 1086, 1094 (ir. 2010) (“Judicial res&int . . . means answering

only the question we must, not those we can”).

1 Although the CEQ regulations refer to “impadtstheir definition of the proper scope of an
EA, the regulations make clear that “effects and impacts as used in these regulations are
synonymous.” 40 C.F.R. § 1508.8.

2 While the CEQ regulations do not specificaltydress how an agency is to determine the
appropriate scope of an EA, some guidance mdguoed in the provisioneelating to the scope
of an EIS. This conclusion logically folloviisom the fact that the EA forms the basis for
determining whether an EIS is or is not necessban EA is to serve this purpose, it must be
similar in scope to the potential EISee Citizens' Comm. to Save Our Cany28g,F.3d at
1028 n. 13see also Klamath-Siskiyou Wildlands Citr. v. Bureau of Land M8&#.F.3d 989,
998 (9th Cir.2004) (finding that “the CEQ regtibns implementing NEPA require that an
agency consider connected actiond aumulative actions within a singA or EIS! (emphasis
in original) (quotations omitted)).
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Indirect Effects

Petitioners argue that the combustion-relateohcts must be analyzed as an “indirect
effect” of NTEC'’s proposed mine expansion. Andirect effect” is anféect “which [is] caused
by the action and [is] later in time or farthemoved in distance, but [is] still reasonably
foreseeable.” 40 C.F.R. § 1508.8(a). Accordingletitioners must demonstrate both that (1)
“but for” the proposed expansion, the coal bostion-related impacts would not occur and (2)
the coal combustion-related impacts are reasonably foreseddbkee also Utahns for Better
Transp. v. U.S. Dep’t of Trang®05 F.3d 1152, 1176 (T(L‘ir. 2002).

The Navajo Mine and the Four Corn@swer Plant are unudbainterconnected;
indeed, as Petitioners argue, they are intercigogn The Four Corners Power Plant is a mine
mouth plant, which was “designed and constrisigecifically to burn coal from the Navajo
Mine.” AR 1-2-11-20. The coal mined at the N@viline is hauled from the mining areas to
stockpiles adjacent to the railroad; it is transferred from the stockpiles to train cars; and it is
transported to the crushing and ldey facilities adjacent to theour Corners Power Plant. AR
1-2-11-40. The coal mined from the Navajo Mis@elivered exclusively to the Four Corners
Power Plant, AR 8-1-1-2264, and it is not ecoraatly feasible for te Four Corners Power
Plant to secure coal from anyhet source. AR 1-2-11-294 to -295ee als®R 2-1-1-2542
(“the Navajo Mine is the solsupplier of fuel to the [Bur Corners Power Plant]”).

Under the existing Mine Plan, NTEC will be utabo meet its contractual obligations as
the exclusive fuel source for the Four ComBower Plant . AR 1-2-11-285. Accordingly, the
proposed expansion is necessary if NTEC isctiotinue to provide a coal supply in accordance
with [its] contractual obligations with the [Fo@orners Power Plant] through July 6, 2016.” AR

1-2-11-28. See als®AR 1-2-11-22, AR 1-2-11-24, AR 2-11-29, AR 1-2-11-270, and AR 1-2-
13



11-276. Significantly, if NTEC expands its epgons as proposed, an additional 12.7 million
tons of coal will be burned over the term of toal supply contract. AR 1-2-11-285. In other
words, as Respondents themselves concéde fér [OSM’s] approval of the permit revision
application, coal would not be mined frégdnea IV North and thenvironmental impacts
associated with the combustion of the mineal ezould not occur.”"Respondents’ Brief (Doc.
53) at 36.

Furthermore, given the extreme interdegence of the Navajo Mine and the Four
Corners Power Plant, Respondents conceddéhtbatombustion-related effects are reasonably
foreseeable. Transcript of Oral Argument (Feb. 18, 2015) at 36. Unlike a scenario in which a
coal mine markets its coal freely to multiple bisyezach of whom uses that coal in different
applications under different conaiints, there is virtually no undainty regarding when, where,
and how the coal mined as a result of NTEC'’s proposed mine expansion will be comibusted.
All of the coal mined from Area IV North will beombusted at the Four Corners Power Plant.
Transcript of Oral Argument (Feb. 18, 2015) 4t Because there is no uncertainty as to the
location, the method, or the timing of this combustiit is possible to préct with certainty the
combustion-related environmental impacts. Acowly, | find that the coal combustion-related
impacts of NTEC’s proposed expansion aréiadirect effect” requiing NEPA analysis.

In its EA for NTEC’s Proposed Mine Expaos, OSM purported to analyze the impacts
associated with NTEC's delivery of coal tetRour Corners Power Plant. AR 1-2-11-22. As
Petitioners correctly note, however, OSM’s gsa of the combustion-related impacts is

extremely limited. OSM'’s analysis primarilydaeses on the impacts associated with mining and

13 Respondents note that pendingulations relating to the ctinued operation of the Four
Corners Power Plant rendered uncertain theatatéich future combustion would occur, but
they do not argue that this eartainty made the combustioriated effects unforeseeable.
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transporting coal to the Four Corners PoRkamt. OSM did, however, analyze and discuss
emissions from the Four Corners Power Platihécontext of its cumulae effects analysis.

As part of that analysis, OSM concluded ttiegt proposed expansian,conjunction with the
continued combustion of coal e Four Corners Power Ptaand other major sources of
ambient air pollution in the areapuld have no “discernible impatd ambient air quality or to
contribute to any cumulative effeas air quality in the [area of the proposed mine expansion].”
AR 1-2-11-230.

Although this cursory, conclusory analyiaves much to be desired, OSM was only
required to discuss the combustion-reladcts “to the extent necessary under the
circumstances for evaluation of the projedtVyoming v. U.S. Dep’t of Agric661 F.3d 1209,
1251 (1" Cir. 2011). With regard to the ambient air quality impacts resulting from the
combustion of coal mined as a result of pheposed mine expansion, the EA’s cumulative
effects analysis justifies OSKlconclusion that the proposexibansion, and the concomitant
combustion-related impacts, will not significanéiffect ambient air quality in the regioSee
Border Power Plant Working Grp. v. Dep’t of Ener@p0 F. Supp. 2d 997, 1021 (S.D. Cal.
2003).

Petitioners also note, however, that OSMA for the proposed expansion completely
fails to address the deleterious impacts of asstibn-related mercury gesition in the area of
the Four Corners Power Plant. NonethelBespondents argue OSM’s minimal discussion of
the combustion-related impacts, including its gsial of mercury pollution, was sufficient.
Specifically, Respondents arguatl®©SM was not required farther discuss the combustion-
related impacts of NTEC’s proposed expangienause: (1) the proposed action did not change

the status quo with regard ¢oal combustion at the FoGorners Power Plant; (2) further
15



consideration of the combustisalated impacts would have merely duplicated ongoing efforts
of other governmental agencies; (3) OSM halitflany, authority t@address the combustion-
related impacts; and (4) OSM is already ie inocess of analyzirthe combustion-related
impacts in a forthcoming EIS. None of thesguments, either viexd separately or in
combination with each other, justify OSM'’s failurediscuss the mercury-related indirect effects
of NTEC's proposed expansich.

1. Status Quo

An EIS need not be preparethyr “indirect effects” be @nsidered, when “the proposed
action does not significantlgiter the status quo.Tri-Valley CARES v. DOE671 F.3d 1113,

1125 (9" Cir. 2012). Respondents argue that, é/€8M were to consider the combustion-
related effects resulting froMTEC’s proposed mine expansioinwould not be required to
prepare an EIS, because the proposed expansiold wot change the status quo with respect to
the rate of coal combustion aetkour Corners Power Plant.

This argument ignores the relevant inquigven if the proposed expansion will not
result in an increase to the rate of coal cormibnsat the Four Corners Power Plant, it will result
in the combustion of an additional 12.7 milli@ms of coal over the term of the coal supply
contract. AR 1-2-11-285 (naij that without the proposed exs#on into Area IV North, NTEC
would fall short of its contractliabligations to the Four CorrePower Plant). Absent OSM’s
approval of the proposed expamsi the environmental effectsstdting from this additional

combustion would not occur.

14 OSM’s EA contains extremely limited discussion ofcoey in the context of the impacts of the actual mining
operations, but it does not discuss the mercury in the context of the continued opéthatoRour Corners Power
Plant.
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A recent Ninth Circuit case illustratesethignificance of thiglistinction. InSouth Fork
Band Council of Western Shoshone ef/étda v. U.S. Department of Interidine court rejected
BLM'’s argument that the “status gquule” obviated the need to cader the indirect effects of a
proposed mining expansion projétt588 F.3d 718 (9 Cir. 2009). In that case, BLM argued,
as Respondents do here, that because the gapapansion of mining operations would not
result in any change in the rate of ancillaryrapens, it need not congdthe effects of those
ancillary operations in its NEPA analysisl. at 725. The Ninth Circuit flatly rejected this
argument, noting that BLM’s approval of theoposed mine expansion would result in an
additional ten years of ancillapperations, along with the atidgant environmental impactsd.
at 726.

This distinction is particuldy relevant with regards to the deleterious impacts of
combustion-related mercury deposition in the arfethe Four Corners Power Plant. Even
though, as Respondents argue, the effects relat@uibient air qualitgoncentrations of
pollutants are most closely related to the cdtemissions, Transcript of Oral Argument (Feb.
18, 2015) at 38-39, the primary impacts of nueycare not associated with its ambient
concentration in the air but with its deposition from the atmosphérat 42. Although
Respondents attempt to downplay the significarfaaercury emissions from the Four Corners
Power Plantid. (noting that the Four Cornerswer Plant accounts for 1% of mercury
deposition in the San Juan River basin), the remrdals that even microscopic changes in the

amount of mercury deposition can have sigaifit impacts on threatened and endangered

15 At Oral Argument, Respondss attempted to distinguiSouth Fork Bandased on the
existence of a forty year-old environmental gsgl for the Four Corners Power Plant and the
fact that other agencies have regulatory aitthower the coal combustion-related impacts. Oral
Argument Transcript (Fe 18, 2015) at 45. | find Responderatiempt to distinguish this case
unpersuasive.
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species in the area impacted by the Four Corners Power BesiR 1-2-14-1990 (concluding
that a .1% increase in mercudgposition in the basin is likely to jeopardize the continued
existence of the Colorado pikeminnow). Gitba potentially significant impacts of mercury
pollution, OSM'’s failure to discuss or analythe deleterious impactd combustion-related
mercury deposition in the area of the Four Cariwer Plant is troubling. At a minimum, it
renders OSM'’s analysis of the indirect eftecf the proposed mine expansion insufficient.

OSM'’s approval of the Permit Revision Applieatj even if it does not alter the rate of
combustion at Four Corners Power Plant, véfult in the combustn of an additional 12.7
million tons of coal. The “status quo rule” doest excuse OSM'’s failure to consider the
cumulative impact of this additional coalmbustion, which would not occur but for OSM’s
approval of the proposed expansion.

2. Duplicative Analysis

Respondents argue that NEPA slo®t require analysis dfe air quality and emission
impacts of coal combustion at the Four Corrie/er Plant, because such analysis “would have
merely duplicated recent and ongoing effaft€PA and the State of New Mexico.”
Respondent’s Brief (Doc. 53) at 42. In supprthis argument, Respondents cite EPA’s
development of Source-Specific Federal Impletagon Plans for the Four Corners Power Plant
and EPA’s approval of the state of New MexécAir Quality Implementation Plan. These
documents contain extensive analysis andudision of the air quality impacts of coal
combustion at the Four Corners Power Ptpcifically, and in te Four Corners region

generally. Respondents alstedEPA’s development of National Emission Standards for
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Regional Haze and for Mercut§. These documents contajeneral discussions of the
environmental impacts of ozone precursorsanubspheric mercury, but they do not discuss the
particular impacts of such pollutes on the area surrounding the F@Qarners Power Plant.

As a threshold matter, Petitioners argue that there is no evidence that OSM actually relied
on these documents in the pres®f preparing its EA for the proposed mine expansion. As
Petitioners note, OSM failed to spieally refer to thee documents in its EA or in its response
to comments. Moreover, OSM failed to follamy accepted procedures &ther including as
cooperating agencies the agencies responfsibteese documents or for tiering to these
documents. | find Petitioners’@ument on this point persuasive.

NEPA expressly allows for inter-agency cooperatsae40 C.F.R. 88 1506.2, 1506.3,
and for reference and reliance upon other NEPA docunss=e4) C.F.R. 8§ 1502.20, 1502.21.
There is, however, no evidence in the administeatécord indicating th&@SM availed itself of
these procedures. OSM did not engageERA or the New Mexico Department of
Environmental Quality as cooperating agencgegAR 1-2-11-18 (listing cooperating agencies),
and it did not list these documents in its lisbtfer environmental studiésconsidered as part
of its NEPA analysisSeeAR 1-2-11-25 (listing relatednvironmental studies). As
Respondents themselves acknowledge, the EP4isnal haze rule was not finalized at the time
of OSM'’s decision; OSM could not have incorporéateat document into its EA. Transcript of
Oral Argument (Feb. 18, 2015) at 37. Furthere, OSM did not cite the EPA’s mercury
regulations in its EA or in its response to commeidsat 52. OSM'’s passing reference to these

documents in the context of its cumulative impatalysis and its legal briefing cannot cure its

16 OSM did not cite either of these documentthe EA or in its response to comments.
Transcript of Oral Argument (Feb. 18, 2015) at 17, 37, 52.
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failure to meaningfully analyze and disctiss environmental impagiof NTEC'’s proposed
expansion.See Pennaco Energy, Inc. v. U.S. Dep't of Intei®37 F.3d 1147, 1159 (noting that
an agency’s post hoc analysis does not satisfy NEPA).

Furthermore, even if OSM did rely on thek®uments in the process of preparing its EA
for the proposed mine expansion, OSM’s failtrelisclose in the EA its reliance on these
documents or to identify in éhEA the EPA or the New Mexico Department of Environmental
Quality as cooperating agencies denied Petitioraers the public at large, the opportunity to
review and comment on the adequacy of OSMa\asis of the impacts of the proposed mine
expansion. OSM'’s failure to provide suchinetand opportunity to comment runs afoul of
NEPA, which requires OSM to make information #afalie to the public so #t it “may also play
a role in both the decisionmaking procesd the implementation of that decisiorRobertson
490 U.S. at 349.

Finally, even if OSM had proplg incorporated these docuntsnnto its EA, none of the
cited documents analyzes the impacts of omgrpollution from FouiCorners Power Plant on
aguatic life in the San Juan River watershBdtitioners’ Reply (Dod5) at 42. As notedupra
even miniscule changes irethate and amount of mercutgposition can have significant
impacts on the environment surrounding the Foaimers Power Plant. Nonetheless, OSM
failed to cite in its EA or in its responsecomments any document analyzing the particular
impacts of mercury deposition resulting from tdoenbustion of coal mined as a result of the

Area IV North expansiol. SeeTranscript of OraArgument (Feb. 18, 2015) at 52 (noting that

17" Although OSM prepared a Cumulative Hydrologic Impact Assessment (“CHIA”), which déscosercury

pollution in the vicinity of the proposed expansion, Respondents themselves suggest that the analysis contained in
the CHIA is not directly relevant to the combustion-related impacts of the proposed exp&es@aspondents’

Brief (Doc. 53) at 59.
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“the mercury rule is not sometlg that's cited in the EA or OSM’s responses to comments”). In
their briefing, Respondents cite to the EPA’s putmation of national mersy standards, but the
post hoc citation to the generalized discussiomefcury impacts contained in this document
cannot substitute for meaningful consideratof the particularized impacts of mercury
deposition resulting from the combustion ofkmined as a result of the Area IV North
expansion before OSM approvite proposed expansion.

3. Limited Authority to Address Combustion-Related Impacts

Respondents argue that OSM was not reguio consider the combustion-related
impacts of the proposed mine expansion becaudé IS “little, if any, authority to address the
effects of emissions from the [Four Corners PoRlant].” Respondent®8rief (Doc. 53) at 46.
Specifically, Respondents note that BHP was nmqired to submit any information relating to
the combustion-related impacts of its proposedengixpansion, and they note that OSM cannot
impose any conditions on the operation of the Four Corners Power Plaat.47-48.

These arguments, though legally correct, doemouse OSM'’s obligation to consider the
combustion-related impacts of the proposed rexmansion. OSM is noéquired to consider
the effects of an action that it “has no ability to prevegp’t of Transp. v. Public Citize®41
U.S. 752, 770 (2004); however, regulations allow it to deny NTEC’s proposed expansion if it
determines that the expansion would “affectabetinued existence ohdangered or threatened
species or result in destruction or adverse meatifon of their criticahabitats, as determined
under the Endangered Species Act of 1973.” 30RC&.773.15. If OSM were to consider the
combustion-related impacts and determine thay thould affect theantinued existence of

endangered or threatened species, it wbaldequired to deny NTEC’s Permit Revision
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Application!® Because OSM has the authoritydeny NTEC’s Permit Revision Application
based on its consideration ofncbustion-related effects, it wabligated to consider the
combustion-related effects in its EA for the proposed expansion.
4. Pending EIS
Finally, Respondents argue that OSM’s onggrgparation of an EIS for the Navajo
Mine and the Four Corners Power Plant obvi#tesneed to analyze the combustion-related
impacts of the proposed expansion. Thishitoming EIS, whichwill “inform upcoming
decisions on applications submitted by [NTEC] and other entities seeking, among other things,
renewal of the life-of-mine permit, issuance of a new permit to authorize mining in additional
areas covered by [NTEC's] existing lease, anthorization of catmued operation of the
FCPP,” does not fulfill OSM’s obligation to pause and consider the likely environmental impacts
of NTEC's proposed expansion befoppeoving the Permit Revision ApplicatioBee Hillsdale
Envtl. Loss Prevention, Inc. v. U.S. Army Corps of End@g F.3d 1156, 1166 (Lir. 2012).
OSM'’s Finding of No Significant Impact
Petitioners also argue that OSM shoulddxguired to complete an EIS for NTEC'’s
Permit Revision Application. Because OSM did not sufficiently consimecombustion-related
effects of the proposed expansion in conaigdhat the proposed expansion will have no
significant environmental impact, | think it prage withhold my judgment, so that OSM can
have an opportunity in the first instance tmsider whether, in conmmtion with the other
impacts analyzed in its EA, these indireffects will have a significant impact on the

environment such that an EIS will be required.

18 As noted above, even miniscule incredeehe amount of mercury deposition can have
significant impacts on threatened and endanggpedies in the area impacted by the Four
Corners Power Plant.
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CONCLUSION

NEPA does not forbid an agency from engggn environmentally destructive activities,
it merely requires that the agency adequatehsicter the environmental impacts of its activities
before committing resources to its chosen coafsetion. Because O&failed to adequately
consider the reasonably foreskeleacombustion-related effeat$ NTEC’s proposed expansion
of operations at the Navajo Mine, the PetitionReview of Agency Action is GRANTED.

In light of this decision and pursuant to th@nt Case Management Plan, the parties shall
confer in an effort to reach an agreemeith respect to the appropriate remedy. If no
agreement as to the appropriate remedy ishexhdhe parties shallismit no more than ten

pages of briefing addressing the appiatgrremedy no later than March 23, 2015.

Dated: March 2, 2015 BY THE COURT:

s/JohnL. Kane
SeniolJ.S. District CourtJudge
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